
THE

GEORGETOWN LAW JOURNAL
VOLUME 30 APRIL 1942 NUMBER 6

NATURAL LAW AND AMERICAN LEGAL REALISM:
THEIR RESPECTIVE CONTRIBUTIONS TO A THEORY

OF LAW IN A DEMOCRATIC SOCIETYt
Francis E. Lucey, S. J.*

PROPER treatment of the subject matter of this article involves
many questions worthy of separate and extensive treatment in their

own right. What is Democracy? What are the various forms of Real
ism? Who are Realists? What is Behaviorism and what are its various
shades of meaning? What is Psychoanalysis? What is Positivism,
Pragmatism, Instrumentalism, Conceptualism, Nominalism? What is
meant by Natural Law? Scholastic Natural Law? Brevity required by
the time element, permits but a slight nod of recognition to some of these
problems, with the hope that the reader has at least a bowing acquain
tance with their relationship to the main problem. The main problem
here is Realism versus Scholastic Natural Law, so often confused with
that Pseudo-Natural Law of 19th Century American Jurisprudence, that
philosophy which decapitated the sound philosophy of the founding
fathers.
The problems involved in the subject matter of the article would com

plicate matters sufficiently for any writer. But to add to one's woes

there is another difficulty which stems from a much too common and re

grettable characteristic of modern writers among whom my Realist
friends may be classed. Ideas are tossed out singly and in blocks. One
looks in vain for clean cut propositions with definite subjects and predi
cates. But it is difficult to find anything into which to put one's teeth.
There is an abundance of leaves, but it is hard to find the fruit therein

concealed, except the crab-apples. After reading masses of words and
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phrases one is left with only what one Realist well called an after-glow,
although I, myself, with a less charitable disposition have a tendency to

denominate the same an after-haze. In reading modern legal writers, I
am usually befuddled and bemuddled. I am more conscious of things
implied or suggested than things stated, albeit suggested in grandilo
quent manner. Many years of honest endeavor to get something more

than a fleeting glimpse through the thick foliage at those pretentious
Pride's Crossing Mansions of Wisdom nestling on the shore, that is re

stricted to superior intelligence, at one time, almost drove me to despair.
It was only when Pound, the anti Realist, found difficulty in under

standing Realists' writings, and Carl Llewellyn, the Realist, generously
reciprocated, that I recovered my balance and agreed with both.1
The confessions of Llewellyn and Pound proved very valuable to me.

I re-examined the materials and discovered a new and fruitful approach.
I found that at times I acquired a better insight into the proposed theory
by reading between the lines rather than by focusing analysis on the

express declarations of the author. At other times, I discovered that
what the theorists emphasized and fought about was relatively un

important and that what they stated or implied but did not emphasize
frequently constituted the real heart of their theory.
I am fully conscious that being forced to reconstruct the Realist's

theory, to a great extent, from the contents of after-glows, between the
line readings and from vitally important unemphasized or de-empha
sized statements is beset with the danger of misstating the theory and

resulting unfairness. Despite that handicap, I shall try to state the case

of Realism as correctly and realistically as possible. However, I can

not guarantee complete justice to each Realist, because of the variety
of psychologies they profess, and the variable extent to which they
apply the same to their theory of Jurisprudence. With the thesaurus of
unusual words placed beyond my reach and with as little recourse as

possible to impressive excerpts from foreign languages, living, doomed
or dead, I shall try to state simply the theories involved and their re

spective effects on Democracy. First of all then, what is Realism?

The Background of Realism

Analytical Jurisprudence
Realism can be best appreciated by the historical approach, because

Realism is only a further development and refinement of Holmes' Socio

logical Jurisprudence, and Holmes' Jurisprudence was, in reality, just

laSo that misinterpretation is undoubtedly present, for we have as much trouble in

getting the Dean's meaning as he at times has in getting the meaning of Realists." Llewel

lyn, Some Realism about Realism (1931) 44 Harv. L. Rev. 1222, 1229 n. 19.
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a modification of Analytical Jurisprudence. Pragmatism refined Utili
tarianism. Sociological Jurisprudence reformed Analytical Jurispru
dence. There are of course traces of other schools in the complicated
picture of Realism. Realism seems inexplicable without some sort of

volkgeist producing folkways and social institutions or a volkgeist in the
form of an unconscious mind urge. Environmental stimulus control has
to flow from something.
We get a better insight into Realism by considering first of all the

relationship between Analytical and Sociological Jurisprudence. What
are the vital fundamentals assumed by Analytical Jurisprudence? If one
is acquainted with Hobbes and Bentham, he has the answer. In the
Hobbesian Philosophy, the State is the result of dominant force or a

social compact for fear of the same. In Analytical Jurisprudence the

authority of government consists in force exercised by the dominant

group upon the dominated by issuing imperatives, which from the sub

jective viewpoint of the dominant seem useful for civil society. The
dominant group arbitrarily predetermines the useful, because the domi
nant are subject to no objective norm. There are no oughts or limita
tions over the dominant group, because the dominant are the ultimate
force in the Society. The dominant group makes the norms and can

make anything a norm which it considers socially useful. The dominated
are bound to keep within these norms, not by a moral ought, but by
compulsory physical force. Just as might creates the right of authority
in the dominating group so the might of the dominant group protecting
and insuring the approved and decreed behavior of the dominated, con
stitutes the rights of the individual and the correlative duty of others.2
The dominant have a sort of self-imposed duty to make their imperative
norms aim at an end. What is that end? Social utility. This social

utility must be discovered by reason and logic. The utility is as it were

predetermined by logic. The reason and logic of the dominant group
evaluates ahead of time, predetermines the useful, and then applies it
in the form of norms for behavior. Cases and controversies, as they arise,
are then decided in a slot machine manner by their conformity or non

conformity with the utility norm. This constitutes the basis of the
School.
Of course, granted these premises, it follows that law is consciously

made by the dominant group, that law is normative and composed of

imperatives, arbitrarily made, however, as should be noted; that the
dominant group has no interest in the past; that typical law is statutory;
that reason and logic are masters over the utility or experience, and

2"That which gives validity to a legal right is, in every case, the force which is lent to it

by the state. Anything else may be the occasion, but is not the cause, of its obligatory-
character." Holland, Jurisprudence (13th ed. 1924) 83.
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pass judgment on the same; that all law is absolutely flexible, since

utility and arbitrary will are flexible; and that determination of cases

is a sort of a slot machine practice. There are still other corollaries
of the Analytical School worthy of mention. It makes law stand on its
own feet, absolutely divorces law and morals as to the formal element
of a moral ought, makes the individual live and behave by privilege
not right, deprives man of all innate dignity, and thus reduces him to
the status of an animal. If one keeps before his mind the vital roll

played by force, reason and utility in the Analytical School he can

readily see the modifications in Analytical Jurisprudence brought about
by Sociological Jurisprudence.

Sociological Jurisprudence: Holmes and Pound

What did Sociological Jurisprudence object to and change in Analyti
cal Jurisprudence? The answer is really a bifurcated one, because we

had a Poundian Sociological Jurisprudence and a Holmesian Sociological
Jurisprudence, the latter being the father of Realism. While Pound
and Holmes differed as to the degree of departure from Analytical
Jurisprudence, they had one thing at least in common, namely the prag
matic test of utility. Pragmatism did not deny that utility was the test
for truth and goodness. It merely denied that you could know utility
before experimenting to see what worked. What worked, not reason and

logic determined utility. You couldn't decide cases by a predetermined
utility, as the Analytical School had held. The slot machine process was

humbug. The working made the utility. Pre-determined utility did not
make it work. And so the functional approach, what works, became the
heart of the new born sociological school and its ultimate criterion. This
was accepted by both Pound and Holmes. But here they began to sepa
rate. Consistently with the absolute and universal test of what works,
Holmes rejected logic and reason as the master of experience, to pass
on and to evaluate the same. Logic and experience were the life of the
law, but experience not only came first in the order of time, but in the
order of domination. Logic was not its master but servant, its instru

ment, in brief instrumentalism. I believe this explains, why Holmes
preferred Dewey's brand to James'.3
Pound quite inconsistently, in view of his absolute pragmatic criterion,

'"Whitehead talks and thinks like a mathematician and I am not in it. I like one thing�
that he like Dewey begins his cosmos without any conscious ego, and lets that come in

later as quasi an accident." 2 Holmes-Pollock Letters (1941) 272.
H. C. Shriver clearly indicates Holmes' philosophy of law. "It means more to say of

him, as an admirer once did, that he was a 'legal pragmatist' (although he thought
pragmatism an amusing humbug)." H. C. Shriver, Great Dissenter, N. Y. Times, Maga
zine Section, Mar. 9, 1941, p. 13.
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like James, never seemed to cherish the idea of completely dethroning
reason and logic. In apparent ignorance of the contradiction, Pound

kept on talking about improving the law by intelligent effort as though
intelligence or reason was the master and not an instrument, as Prag
matism necessarily demands. While demanding the pragmatic, func
tional solution, Pound was still thinking of law as a sort of normative
of a fallible reason.4 Holmes was more consistent. When he accepted
the pragmatic test as a universal he logically and consistently rejected
the normative based on any supremacy of reason or logic, and he re

jected objective values and ends. He substituted a subjective normative,
the taste, of the dominant group, which taste was as variable as the
environmental influence which produced it. Tastes were realities, tangi
bles that could be known, and the tastes that were in vogue, were the

pragmatic standards. Logic and reason were instruments of these prag
matic tastes and not the master of them. And so while Holmes was

rejecting the normative of a fallible reason, Pound was still incon

sistently holding on to this Analytical School element, making it, how
ever, a post-functional instead of a prefunctional determinant of good
and bad. Looking at it from another angle one might say both were

holding on to a normative, one the normative of a dominant fallible
reason post-evaluating the functions in terms of flexible ends, and the
other the pragmatic normative of dominant taste, without objective
value or ends.
As to the force element of the Analytical School, we have a like diver

gence in these two men. Holmes kept the dominant force concept of
the Analytical School, and made it all embracing. For him, as for the

Analytical School, the binding force in law is physical force.5 Might

*Cf. Pound, An Introduction to the Philosophy of Law (1925) 91, 99; Outline op

Lectures on Jurisprudence (1928) 16; The Scope and Purpose of Sociological Juris
prudence (1912) 25 Harv. L. Rev. 489, 513-515.
^'I know that much has been written on this subject, but taking law as what I called

it in American Banana Co. v. United Fruit Co., 213 U. S. 347, 356: 'a statement of the
circumstances in which the public force will be brought to bear upon men through the
COUrts'." SCHRTVER, HOLMES' BOOK NOTICES, UNCOLLECTED LETTERS AND PAPERS (1936) 157.
". . . As to hypostasis�I don't remember ever using it but once; at first as an inten

tionally magniloquent and pedagogical answer to Pound's question: What is a right?'
And then in an article, as a real reduction of a right to its rudiments. It starts from my
definition of law (in the sense in which it is used by the modern lawyer), as a statement
of the circumstances in which the public force will be brought to bear upon men through
the courts: that is the prophecy in general terms. Of course the prophecy becomes more

specific to define a right. So we prophesy that the earth and sun will act towards each
other in a certain way. Then as we pretend to account for that mode of action by the

hypothetical cause, the force of gravitation, which is merely the hypostasis of the prophe
sied fact and an empty phrase. So we get up the empty substratum, a right, to pretend
to account for the fact that the courts will act in a certain way." 2 Holmes-Pollock
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makes right. If individuals or groups do not wish to conform to the
tastes of the dominant group, which tastes are due to one's environment,6
just as one's liking for rocks and barberry bushes, the holders of the
dominant tastes just put the screws on them.7 According to Holmes,
in World War No. 1, our tastes differed from that of the Germans so

we just killed them.8 Just a difference of tastes with the supremacy of

physical force, constituting right and authority. One cannot help ad

miring Holmes' brutal frankness, even though one detests his theory.
Holmes was not a dodger. He didn't hit and run. He stayed right
in there and faced the consequences of his theory and accepted the

responsibility. Holmes saw clearly that the binding force in law had to

be either a moral ought or physical force. He would have nothing to

do with the moral ought. That meant a God, and all that was against
his taste. Man for Holmes was merely a passing ganglion. People put
too much importance on human life. Man was not an end in himself.9

Letters (1941) 212.

"But I do think that man at present is a predatory animal. I think that the sacredness

of human life is a purely municipal ideal of no validity outside the jurisdiction. I believe

that force [Italics supplied], mitigated so far as may be by good manners, is the ultimo

ratio, and between two groups that want to make inconsistent kinds of world I see no

remedy except force. I may add what I no doubt have said often enough, that it seems

to me that every society rests on the death of men." Id. at 36.

"Right (legal) is only the hypostasis of a prophecy�the imagination of a substance

supporting the fact that the public force will be brought to bear upon those who do

things said to contravene it." Holmes, Natural Law (1918) 32 Harv. L. Rev. 40, 42.

"Not that one's belief or love does not remain. Not that we would not fight and die
for it if important�we all, whether we know it or not, are fighting to make the kind
of a world that we should like�but that we have learned to recognize that others will

fight and die to make a different world, with equal sincerity or belief. Deep-seated
preferences cannot be argued about�you cannot argue a man into liking a glass of beer�

and therefore, when differences are sufficiently far reaching, we try to kill the other
man rather than let him have his way. . . But that is perfectly consistent with admitting
that, so far as appears, his grounds are just as good as ours." Id. at 41.
""What we most love and revere generally is determined by early associations. I love

granite rocks and barberry bushes, no doubt because with them were my earliest joys
that reach through the past eternity of my life. But while one's experience thus makes
certain preferences dogmatic for oneself, recognition of how they came to be so leaves
one able to see that others, poor souls, may be equally dogmatic about something else.

And this again means scepticism." Holmes, Natural Law (1918) 32 Harv. L. Rev. 40, 41.

7"If I do live with others they tell me that I must do and abstain from doing various

things or they will put the screws on to me. I believe that they will, and being of the

same mind as to their conduct I not only accept the rules but come in time to accept
them with sympathy and emotional affirmation and begin to talk about duties and

rights." Holmes, Natural Law (1918) 32 Harv. L. Rev. 40, 42. For Holmes then, the
source of rights and duties is the fear of force.
sCf. Shriver, Holmes' Book Notices, Uncollected Letters and Papers (1936) 187

et seq.
9"I only mean that when one thinks coldly I see no reason for attributing to man a

.3
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This ganglion was something to be used by society, the State, or to be
more precise, the dominant group in the state.10
Pound on the other hand did not seem to relish the physical force

idea of the Analytical School. It didn't sit well with him. Might makes
right; Government of men evidently was distasteful. It smelled of

tyranny. He wanted to be something more than a passing ganglion, or

significance different in kind from that which belongs to a baboon or to a grain of sand."
2 Holmes-Pollock Letters (1941) 252.

"Also it (Socialism) never proposes to begin by taking life in hand, which seems to me

the only possible starting point for an attempt at social renovation." Id. at 176.
In a letter to Dr. Wu published by Shriver we are shown his estimate of the dignity

of man: "I hardly think of man as so sacred an object as Laski seems to think him. I

believe that Malthus was right in his fundamental notion, and that is as far as we have

got or are likely to get in my day. Every society is founded on the death of men. In

one way or another some are always inevitably pushed down the dead line. I think it a

manifest humbug to suppose that even relative universal bliss is to be reached by tinkering
with property or changing forms of government so long as every social improvement
is expended in increased and unchecked propagation. I shall think socialism begins to be

entitled to serious treatment when and not before it takes life in hand and prevents the

continuance of the unfit." Shriver, Holmes' Book Notices, Uncollected Letters and

Papers (1936) 181. If recent reports are true, the socialized state in Germany has adopted
the same view.
In the following letter to Dr. Wu, Holmes reaffirms his belief in the insignificance of

man and his scepticism towards objective values: "I think men even now, and probably
more in Goethe's day, retain the theological attitude with regard to themselves even when

they have given it us for the cosmos. That is, they think of themselves as little gods over

against the universe, whether there is a big one or not. I see no warrant for it. I believe

that we are in the universe, not it in us, that we are part of an unimaginable, which I

will call a whole, in order to name it, that our personality is a cosmic ganglion, that just
as when certain rays meet and cross there is white light at the meeting point, but the

rays go on after the meeting as they did before, so, when certain other streams of energy

cross, the meeting point can frame a syllogism or wag its tail. I never forget that the

cosmos has the power to produce consciousness, intelligence, ideals, out of a like course

of its energy, but I see no reason to assume that these ultimates for me are cosmic ultimates.
I frame no predicates about the cosmos. I suspect that all my ultimates have the mark
of the finite upon them, but as they are the best I know I give them practical respect,
love, etc., but inwardly doubt whether they have any importance except for us and as

something that with or without reasons the universe has produced and therefore for the

moment has sanctioned. We must be serious in order to get work done, but when the

usual Saturday half holiday comes I see no reason why we should not smile at the trick

by which nature keeps us at our job. It makes me enormously happy when I am en

couraged to believe that I have done something of what I should have liked to do, but
in the subterranean misgivings I think, I believe that I think sincerely, that it does not

matter much." Id. at 185.
w"The most fundamental of the supposed pre-existing rights�the right of life�is sacri

ficed without a scruple not only in war, but whenever the interest of society, that is,
of the predominant power in the community, is thought to demand it. Whether that

interest is the interest of mankind in the long run no one can tell, and as, in any event,
to those who do not think with Kant and Hegel it is only an interest, the sanctity dis

appears." Holmes, Collected Legal Papers (1920) 314.
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nerve center, the mere switchboard for environmental stimuli. On the
other hand he didn't want to go over to a dominant moral ought basis in
law.11 With Holmes he would agree that the law grew in great measure
by absorbing the contents of the moral field, but not by absorbing that
moral ought.12 But why bother about the ought? So Pound decided
to relegate the question of a binding force to the dark cellar of unim-

portants. He didn't destroy it. He just put it out of sight. After all
the important thing as Pound saw it at the time was not what law is, but
how it functions. The functioning of law and for what it functions,
the harmonization of social interests, claims, wants and demands, was

the real subject matter of Jurisprudence. And so he expended great
energy on the problem of ends of law, and the functional approach and
social engineering of functioning interests.13
Holmes, faithful to his three fundamentals, physical force, tastes in

the place of reason, and functional approach, proceeded with perfect
consistency, to divorce law and morals,14 to reduce morals also to mere

UC/. Pound, Law and Morals (2d ed. 1926) 84-95.

"Jurisprudence, ethics, economics, politics and sociology are distinct enough at the
core, but shade out into each other. When we look at the core or chiefly at the core, the
analytical distinctions are sound enough." Pound, Law and Morals (2d ed. 1926) 115.
^'I take it for granted that no hearer of mine will misinterpret what I have to say

as the language of cynicism. The law is the witness and external deposit of our moral
life. Its history is the history of the moral development of the race." Holmes, Collected
Legal Papers (1920) 170. One should bear in mind however, that morals for Holmes
were only emotional tastes.
M"What gives me most hope is that the thought of today is able to take account of

opposing ideas, recognize the validity of each and find a means of admitting each and
effecting some reasonable compromise instead of considering that they destroy each other
if each is recognized and insisting upon complete receiving of the one and rejecting of
the other." Pound, Contemporary Juristic Theory (1940) 40.
"What then is the practical measure of values which the law has been using where

theories have failed it? Put simply it has been and is to secure as much as possible of
the scheme of interests as a whole as may be with the least friction and waste; to secure

as much of the whole inventory of interests as may be with the least impairment of the
inventory as a whole. No matter what theories of the end of law have prevailed, this
is what the legal order has been doing, and as we look back we see has been doing re

markably well." Id. at 75-76.
"There is at any rate an engineering value in what serves to eliminate or minimize

friction and waste. It may be that an ethical value may be found in what gives the most
effect to human demand with the least sacrifice. . . .

"I am not offering this idea of social engineering as a cure-all to be taken over by
political and juristic theory and used to solve all the difficult problems of the science
of law in the world of today. What I have set forth is no more than a description of how
the legal order actually functions." Id. at 80. Also cj. Pound, Outline as Lectures on

Jurisprudence (1928) 16.
""I should be glad if we could get rid of the whole moral phrasiology which I think

has tended to distort the law. In fact even in the domain of morals I think that it would
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dominant tastes or prejudices, namely, imperfect social generalizations
expressed in terms of emotion;15 to reject principles16 absolutely, because

be a gain, at least for the educated, to get rid of the word and notion Sin." 2 Holmes-

Pollock Letters (1941) 200.

"I can imagine a book on the law, getting rid of all talk of duties and rights�beginning
with the definition of law in the lawyer's sense as a statement of the circumstances in

which the public force will be brought to bear upon a man through the Courts, and

expounding rights as the hypostasis of the prophecy�in short, systematizing some of

my old chestnuts." Id. at 307.
"The ideas of the classics, so far as living, are our commonplaces. It is the modern

books that give us the latest and the most profound conceptions. It seems to me rather

a lazy makeshift to mumble over the familiar. I was saying this to a lady the other

day and she said where do you get such a scheme of life as in the New Testament? I

replied that I didn't believe the economic opinion there intimated and that to love my

neighbor as myself did not seem to me the true or at least the necessary foundation for

a noble life, that I thought the true view was that of my imaginary society of the jobbists,
who were free to be egoists or altruists on the usual Saturday half holiday provided they
were neither while on their job. Their job is their contribution to the general welfare and

when a man is on that, he will do it better the less he thinks either of himself or of

his neighbors, and the more he puts all his energy into the problem he has to solve."

Schrtver, Holmes' Book Notices, Uncollected Letters and Papers (1936) 178.

"The law talks about rights, and duties, and malice, and intent, and negligence, and so

forth, and nothing is easier, or, I may say, more common in legal reasoning, than to take

these words in their moral sense, at some stage of the argument, and so to drop into

fallacy." Holmes, Collected Legal Papers (1920) 171.
"Nowhere is the confusion between legal and moral ideas more manifest than in the

law of contract. Among other things, here again the so-called primary rights and duties

are invested with a mystic significance beyond what can be assigned and explained. The

duty to keep a contract at common law means a prediction that you must pay damages
if you do not keep it�and nothing else. If you commit a tort, you are liable to pay

a compensatory sum. If you commit a contract, you are liable to pay a compensatory
sum unless the promised event comes to pass, and that is all the difference. But such

a mode of looking at the matter stinks in the nostrils of those who think it advantageous
to get as much ethics into the law as they can. It was good enough for Lord Coke, how
ever, and here, as in many other cases, I am content to abide with him." Id. at 174-175.

^Cf. Holmes, Collected Legal Papers (1920) 306.

la"I hate facts. I always say the chief end of man is to form general propositions�

adding that no general proposition is worth a damn." 2 Holmes-Pollock Letters (1941)
13.

"I think the proper attitude is that we know nothing of cosmic values and bow our

heads�seeing reason enough for doing all we can and not demanding the plan of campaign
of the General�or even asking whether there is any general or any plan. It's enough for

me that this universe can produce intelligence, ideals, etc.�et superset ager." Id. at 163.

"The primary rights and duties with which jurisprudence busis itself again are nothing
but prophecies." Holmes, Collected Legal Papers (1920) 168.

"Chauncey Wright a nearly forgotten philosopher of real merit, taught me when young

that I must not say necessary about the universe, that we don't know whether anything
is necessary or not. So I describe myself as a fottabilitarian. I believe that we can bet

on the behavior of the universe in its contact with us. We bet we can know what it

will be. That leaves a loophole for free will�in the miraculous sense�the creation of
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there are only "I can't helps," "Ich kann nicht anders," not "mann kann
nicht anders," in our way of thinking,17 i.e., in our tastes; and finally
to approach everything with scepticism for it may all be just a bad
dream.18

a new atom of force, although I don't in the least believe in it." 2 Holmes-Pollock
Letters (1941) 252.
"The philosophical remarks I shall not deal with beyond saying that the 'I can't help'

is the ultimate. If we are sensible men and not crazy on-ists of any sort, we recognize
that if we are in a minority of one we are likely to get locked up and then find a test

or qualifications by reference to some kind of majority vote actual or imagined. Of course

the fact that mankind or that part of it that we take into account are subject to most

of the same can't helps as ourselves makes society possible, but what interests me is that
we start with an arbitrary limit which I know no reason for believing is a limit to

the cosmos of which I am only a small part." Id. at 255-266.
17"Also some mystical works of men seeking to lift themselves by the slack of then-

own breeches, and demanding that the final compulsions under which we reason, love,
etc., should be admitted as of cosmic validity. I stop short of that. All I mean by truth
is the road I can't help travelling. What the worth of that can't help may be I have
means of knowing. Perhaps the universe, if there is one, has no truth outside of the
finiteness of man." 1 Holmes-Pollock Letters (1941) 99-100.
"I have not studied W. James's Humanism but it seemed to me on the way to my

formula of truth�as merely my can't help, which has validity for my world�but which
I can't assert concerning the world if there is one." Id. at 122.
"I always start my cosmic salad by saying that all I mean by truth is what I can't help

thinking and that I have no means of deciding whether my can't helps have any cosmic
worth. They clearly don't in many cases. I think the philosophers usually are too

arrogant in their attitude. I accept the, existence of a universe, in some unpredicable
sense, just as I accept yours�by an act of faith�or by another can't help perhaps."
Id. at 126.

"I used to say, when I was young, that truth was the majority view of that nation
that could lick all others." Holmes, Collected Legal Papers (1920) 310.

"If, as I have suggested elsewhere, the truth may be defined as the system of my

(intellectual) limitations, what gives it objectivity is the fact that I find my fellow man

to a greater or less extent (never wholly) subject to the same Can't Helps." Id. at 310-311.

^"Functioning is all there is�only our keenest pleasure is in what we call the higher sort.
I wonder if cosmically an idea is any more important than the bowels." 2 Holmes-
Pollock Letters (1941) 22.

"I noticed once that you treated it as a joke when I asked how you knew that you
weren't dreaming me. I am quite serious, and as I have put it in an article referred
to above, we begin with an act of faith, with deciding that we are not God, for if we

were dreaming the universe we should be God so far as we knew. You never can prove
that you are awake. By an act of faith I assume that you exist in the same sense that I
do and by the same act assume that I am in the universe and not it in me. I regard
myself as a cosmic ganglion�a part of an unimaginable and don't venture to assume

that my can't helps which I call reason and truth are cosmic can't helps." Shriver,
Holmes' Book Notices, Uncollected Letters and Papers (1936) 165.
"I don't understand your seeming inclination to controvert my can't helps. I see

nothing behind the force of reason except that ich kann nicht anders�and I don't know
whether the cosmos can or not. I do not see what more there is in your law of con

tradiction, except to assert that the universe can't make nonsense sense. Even to that
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Since for Holmes the binding force in law is nothing but physical force
applied through decisions of courts to the bad man,19 namely the man

who runs counter to the dominant groups' completely changeable tastes,
the only important thing in law is to try to predict20 how public policy,
i.e., dominant tastes will change, and in changing change decisions.21
The smart judge should keep his eye on fast developing tastes and write
a minority opinion based on the same, betting that some day that mi

nority taste will be the dominant taste and public policy. And so he
called himself a bettabilitarian. He didn't for a minute mean that the
dominant tastes were better.22 Better would involve an objective norm

I should simply say I don't know. I can't imagine it�but I hardly think that a measure

of the possible." 2 Holmes-Pollock Letters (1941) 251-252.

19"I have just shown the practical reason for saying so. If you want to know the law

and nothing else, you must look at it as a bad man, who cares only for the material

consequences which such knowledge enables him to predict, not as a good one, who finds

his reasons for conduct, whether inside the law or outside of it, in the vaguer sanctions

of conscience. Holmes, Collected Legal Papers (1920) 171.
'""The primary duty is little more than a convenient index to, or mode of predicting

the point of incidence of the public force." 1 Holmes-Pollock Letters (1941) 20-21.

"But as I shall try to show, a legal duty so called is nothing but a prediction that if

a man does or omits certain things he will be made to suffer in this or that way by
judgment of the court; and so of a legal right." Holmes, Collected Legal Papers

(1920) 169.
"The object of our study, then, is prediction, the prediction of the incidence of the public

force through the instrumentality of the courts." Id. at 167.

'""Formerly at least you were inclined with your German teacher to believe in a priori
ultimates. I don't, except in the limited sense of human can't helps in the way of thinking,
which may or may not have cosmic validity. I don't believe that it is an absolute prin
ciple or even a human ultimate that man always is an end in himself�that his dignity
must be respected, etc. We march up a conscript with bayonets behind to die for a

cause he doesn't believe in. And I feel no scruples about it. Our morality seems to me

only a check on the ultimate domination of force, just as our politeness is a check on

the impulse of every pig to put his feet in the trough. When the Germans in the late

war disregarded what we called the rules of the game, I don't see there was anything
to be said except: we don't like it and shall kill you if we can. So when it comes to the

development of a corpus juris the ultimate question is what do the dominant forces
[Italics supplied] of the community want and do they want it hard enough to disregard
whatever inhibitions may stand in the way. If a given community has a definite ideal,
for instance, to regulate itself so as to produce a certain type of man, other communities

would have a different one�and that community might change in a hundred years. But

suppose the ideal accepted, there would be infinite differences of opinion as to the way

in which it was to be achieved, and the law of a given moment would represent only
the dominant will [Italics supplied] of the moment, subject to change on experiment or

for deeper reasons. But I am beginning too far back. You assume a body of law in force

and start to formulate- the principles of juristic development. I should think the only
principles worth talking about were the existing notions of public policy [Italics supplied]."
Shriver, Holmes, Book Notices, Uncollected Letters and Papers (1936) 187-188.

^"However I am so sceptical as to our knowledge about the goodness or badness of

laws that I have no practical criticism except what the crowd wants [Italics supplied].



504 The Georgetown Law Journal [Vol. 30: p. 493

and that would drag in God. Far from it. They merely were the domi

nant, i.e., they had the physical force behind them. Not all of our funda
mental conceptions gibed with his personal tastes. Thus he could write
to Pollock: I have no very enthusiastic belief in freedom of speech in
the abstract, though I hope I would die for it.23 Freedom of speech
in the abstract may have had a disagreeable taste to him. But he also
had a taste to keep his word and if he had promised to enforce a group
of so called dominant tastes in the form of a constitution, statutes, and
principles embedded in precedent, he would do so even though much or

most of it was disagreeable to his taste, and to him was even humbug.
Thus he reconciled for himself what otherwise might have appeared to

be hypocrisy. One might, of course, well ask if changing dominant
tastes could not in this philosophy amend the Constitution without re
course to the constitutional method.24 However, that debatable, though
presently vital, question would carry us far away from our present
problem.
Pound as it appears to me was frightened by the direction Sociological

Jurisprudence had taken under Holmes and his faithful but refining pu
pils the Realists. Just as Kant was aroused from his dogmatic slumbers

by the scepticism of Hume and the scientists of his day, so Pound was

rudely shocked out of pragmatic dreaming by the Realists. There was

only one way to stop this turn, which pragmatic sociological jurispru
dence was taking with the throttle open wide, and that was by a return

to that�"What is law," the binding force, the "ought" which he had

layed aside down in the dark cellar. Like Kant, I suspect he felt that
reason would put these upstart sceptics in their place. So down in the
cellar he went and in the darkness picked up what looked like an ought,25
Personally I bet that the crowd if it knew more wouldn't want what it does�but that is

immaterial." 1 Holmes-Pollock Letters (1941) 163.
^'It is one of the ironies that I, who probably take the extremest view in favor of

free speech (in which, in the abstract [Italics supplied], I have no very enthusiastic
belief, though I hope I would die for it), that I should have been selected for blowing
up." 2 Holmes-Pollock Letters (1941) 29.

uCf. Albertsworth, The New Constitutionalism (1940) 26 A. B. A. J. 865; Beutel, Some

Implications of Experimental Jurisprudence (1934) 48 Harv. L. Rev. 169, 185, 186.

^"We can impose "ought-to-be" upon "is" in the social sciences even if we cannot in

the physical sciences." Pound, Contemporary Juristic Theory (1940) 42.'
"We may grant that ought-to-be must mean ought-to-be to some known or perceived

or believed-in end so that the social sciences get down finally to a question of what that

end is or what we take it to be. Undoubtedly the give-it-up philosophies make their

strongest attack at this point. It is philosophically the weakest point in the line of those

sciences. It cannot, we may concede, be proved metaphysically what the end is." Id. at 43.

"In Jurisprudence we are dealing ultimately with what ought to be. Ideas of what

is affect ideas of what ought to be and vice versa. Ideas of what ought to be are apt
to be idealizings of what we take it is." Id. at 54.
"If particular facts of human conduct do not accord with some formula of justice or
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a combination of all kinds of pressure elements, with reason, just a bit
in the foreground, a kind of Kantian autonomic reason. With a similar
weapon Kant had defended his God and God's creation, but it happened
that God never made that weapon, nor did God want to be defended with
it. So it failed to stand up under fire. With a composite, compromising
ought for a sword, Pound now charges against the Realist. To my way
of thinking Pound is the Kant of today doing battle with the sophistical
and sceptical Realists, those (may I call them) logical rebels in the

Sociological School. The civil war that should have taken place years
ago between Pound and Holmes is now being fought out between the
children of Holmes and the Poundians.

The Philosophy of Realism

How have the Realists refined Holmes' Jurisprudence? What have
they adopted or retained? What have they more fully expounded and

by expounding slightly modified? What have they soft-pedalled in
Holmes' Jurisprudence? They have certainly retained Holmes' Prag
matism or Instrumentalism and all that it implies. For them law is

merely the functioning, i.e., the cases or decisions of Courts. Cases and
decisions constitute the "working" or "going" or "ongoing". Cases con

stitute something tangible and definite and real. They are the law. Prin

ciples are for Realists empty, vague, meaningless Nominalistic Univer-
sals. They are worse than useless for the regulation of human behavior.
(They may be compared to Holmes' negligence in the air.) They raise

up a false impression of a normative or ought both for judge and subject.
They are used as spurious rationalizations to tickle the vanity of irra
tional minds yearning for rationality, while in reality they have nothing
to do with the way in which cases are decided.26 Logic and reason are

politics or law, the trouble may be with those facts, not with the formula, and conduct

may have to be shaped to what-ought-to-be, not formulas of what-ought-to-be shaped
to facts of conduct which controvert the jural postulates of civilization. What-ought-
to-be has no place in physical science. It has first place in the social sciences." Id. at 36.
". . . but it should be borne in mind that jurisprudence must consider not merely how

judges do decide but how they ought to decide to give effect to the purposes of the legal
order, not only how the legal order actually takes place but how it should go forward.

Psychology may be of aid in clarifying the manner in which justice is administered. This

question of ought turning ultimately on the theory of values is the most difficult one

in jurisprudence. Those who long for an exact science analogous to mathematics, physics
or astronomy are inclined to seek exactness by excluding this problem from jurisprudence
altogether. But such a jurisprudence has only an illusion of reality; the significant ques
tion is the one excluded." Pound, Jurisprudence (1932) 8 Encyc. Soc. Sciences 477.
*"We American realists contend to the contrary that the cases in all their concreteness

of causes and effects are the very substance of the law and that the causes of judicial
decisions are not always stated and often are stated inaccurately in the judicial opinions.
Indeed the official written opinions of the judges are not an essential part of the govern
mental process. They are a collateral phenomenon, induced by the desire of lawyers to
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not a real part of the judicial process which gives us the law, namely,
the case decisions. With Holmes, they agree that principles are worth
less paraphernalia. They have no cosmic value. The law is, what "Is",
namely, the case decisions. There are not good decisions and bad deci
sions. There are just decisions. If goodness must be mentioned at all,
then it is equivalent to what "Is" in law today. Yesterday's decisions,
if different from today's, were good yesterday, but bad as far as today is
concerned.
With Holmes, too, they hold that there are no ultimate ends of law.27

Law has no objective or goal for Realists. It is an "ongoing", but not
an ongoing to any particular place. Definite ends or goals would, of

course, logically necessitate some ultimate objective values. An ultimate
social end would logically necessitate a universal perpetual and immuta
ble objective value, or, as they call it, a "top-principle". Ultimate social

objective values or ends would demand the supremacy of reason or logic
over experience, by predetermination of behavior value in the Analytical
School manner, or a partly pre- and partly post-functional, rational dis
covery in the Natural Law School manner. Permanent values involve

principles and normative law. All these things are the antithesis of "Is"

Jurisprudence, and therefore the Realist logically must and does reject
them as Holmes, his predecessor, did.
The Realist, however, presents us with a more developed justification

of his instrumental "Is" than did Holmes. Starting with the presump
tion that the conclusions of natural science are infallible, he tells us that
science has conclusively shown that law is purely descriptive and not

deterministic.28 Laws describe sequences of events not consequences.

have some additional information of future use to them professionally and also, perhaps,
by a purpose to assure against arbitrary judicial action. They could be omitted without
essential alteration of the judicial process and indeed they have been in some systems and
in many cases, especially in nisi-prius cases, in our system." Bingham, My Philosophy of

Law (1941) 13-14.

^"Any philosophical theory of government, any political or social tenet, any juristic
postulate is especially relative and provisional. I do not mean by this to deny that
certain formulas of law and of social life may have a vogue and function for centuries
or even ages, but into these ancient bottles the new wine is being poured continually
and it is the particular contents and effects at any given time which interest a juristic
connoisseur. Systems of philosophy which put life and its purposes in a neat logically
co-ordinated system, which predicate the philosophic necessity of a pervasive single top
principle, which seek eternal truth, seem to me to rest on basic fallacies, concerning the
nature and means of man's intelligence, the tools of thought, and the facts of social life
and government. However interesting as exercises in dialectic they may be, as influences
in the practical world of affairs, they are not only illusory, but on occasion distinctly
pernicious." Bingham, My Philosophy of Law (1941) 24-25.
C). Dewey, My Philosophy of Law (1941) 84: "On the view here presented, the

standard is found in consequences, in the function of what goes on socially."
MIt is not so long ago that Natural Scientists were the advocates of determinism. One
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A law is a statement of how things are or have been happening not a

statement of how things must happen. The scientist infallibly knows
that the present sequence is completely changeable tomorrow. The de

scriptive law of tomorrow may be the contrary of today's descriptive
law.29 So all we are certain of is the "Is" of today, the observable going,
or ongoing sequence. This is the Realist's first postulate.
The Realist is smart enough to discern that that postulate taken alone

does not constitute a complete justification, of his instrumental "Is"

Jurisprudence. He fully realizes that even if it were conceded for the
sake of argument that physical laws were merely descriptive and not

deterministic, one might challenge the application of his postulate to

laws governing human beings. Someone might say that physical laws
are only laws in the analogous sense. So the Realist is forced to fortify
his position by another postulate. This latter postulate is taken from
modern scientific psychology, because the latter reduces man to a posi
tion akin to inanimate matter. Modern scientific psychology has dis
covered that man has no God-given soul nor mind in the form of a super-
sense spiritual faculty. Some Realists adopt Behaviorism, which holds
that man has not even got consciousness.30 Modern scientific psychology
has, therefore, reduced man to either a superior sense being31 (or ani-

should continually bear in mind that this new Scientific shift to descriptive law is a philo
sophical conclusion not a scientific one. The "quantum theory" and the so-called willful

behavior of individual electrons may indicate incomplete scientific knowledge just as well
as a lack of causality. Even the possibility of predicting statistical average-behavior,
suggests that there may be much still hidden from our modern scientific minds. The

present scientific confusion is well stated by G. D. Birkhoff.
"An outstanding characteristic of present-day civilization is the extraordinary rapidity

of scientific advance, accompanied by a veritable Babel of changing scientific theories.
The ceaseless flux has produced confusion in the minds of men. Even philosophy is
affected by the prevailing uncertainties, and many assert that its speculations are meaning
less unless narrowly restrained to the mathematical and logical fields." George David

Birkhoff, Principle of Sufficient Reason (1941) 28 Rice Inst. Pamphlet 24.

"Cf. Dewey, My Philosophy of Law (1941) 79: "Social customs, including traditions,
institutions, etc., are stable and enduring as compared with special deeds and with the
serial arrangement of these acts which forms a process. But they, and therefore the legal
regulations which are their precipitated formulations, are only relatively fixed. They
undergo, sooner or later, more slowly or more rapidly, the attrition of ongoing processes."
"C/. Cook, My Philosophy of Law (1941) 55: "A similar development is clearly

occurring in psychology, which, as one facetious writer has put it, first lost its soul, then
its mind, and now seems about to lose consciousness. . . ."

"Granting this, from the point of view of a scientific psychology, the reports of one's
'mind' which he gives by that crystal-gazing operation known as introspection have about
as much value as what the patient tells the doctor has for the latter's diagnosis." Ibid.
^The enlightened scientific view emphasizes food, clothing and shelter, as though these

were the paramount needs of a human being, and hence the paramount ends of law. Un

doubtedly these things are necessary needs and objectives, but in themselves they only give
us fat, healthy animals. Where a trace of Humanism is found in the new scientific enlighten-



508 The Georgetown Law Journal [Vol. 30: p. 493

mal), or even lower to a center for converting neural stimulations into
responses mostly muscular in nature. Deprived of a God-given soul and
a super-sense faculty called mind, man and his behavior, at least as far
as law is concerned, becomes something not essentially different from
inanimate nature. The conclusions of natural science, therefore, apply
to all man's behavior. Man in Civil Society is punished for certain types
of behavior by applied physical force and unpunished for other types of
behavior. The descriptive statement of the events or circumstances, ex
pressed by decisions of courts, in which Society punishes or has been

punishing individuals is what is meant by law. The civil law does not

punish consequences but sequences of events of a certain type. Society
by application of its physical force is punishing certain types of human
events or behavior today. There is no ought that Society should punish
these particular types. It just is doing so today. Tomorrow it may leave

unpunished the events or behavior punished today and punish what

today is unpunished. Honesty may be a crime or grounds for a tort

action tomorrow. Realism with its functional "Is", is logically con

sistent in this stand, because it rejects the supremacy of reason in dis

covering objective necessary values, which in turn give a raison d'etre
to temporary changeable values. If there are no ultimate permanent
objective values and no moral oughts, of course, anything which Society
capriciously enforces is law, and Society can capriciously bring its force
to bear in any direction.

Having reduced man to a superior sense animal or a nerve center for

transmitting environmental stimuli (of the Holmes' ganglion type), Real
ism with the help of its two postulates and its instrumentalism "Is,"
logically proceeds to draw further important conclusions. The adminis
tration of justice according to law, which, of course, means logic and

reasoning, in conformity with established, unchanging, ultimate prin
ciples and changeable norms, controlling, the determination of cases

and controversies, is a myth. For the Realist, administration of justice
according to law is a fiction which in the past has led to pernicious evils
in law. These evils (which by the way is a strange idea for "Is" philoso
phy to use) are conservatism, formalism and rigidity. These evils have
led to an improper or unjust (again strange ideas for "Is" philosophy)
determination of cases. To do away with these pernicious evils, which
necessarily flow from administration of justice according to law, with its

ment, education is thrown in, as one of the requisites. For some, education includes also

ethics and religion. However, one must keep in mind that ethics and religion in the

enlightened view are based on emotions; cravings, yearnings, fears, hopes, or animal faith.
Ethics and religion are reduced to vague things, with a vague or even merely symbolic
God. Ethics and religion are thus devoid of a rational foundation and subordinated to

science, with its factual, experiential phenomena. Man, for scientific philosophers, is made
for science and scientific experimentation, not science for man.
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principles implying moral values of an objective nature, we must get rid
of the same and have administration of justice without law. So the Real
ist aims at Society governed by men not law.32 Administrative law prac
tice approaches his ideal. A vague indefinite non-hampering policy ad
ministered by men who are controlled only by the unconscious mind
hunches of Jerome Frank or the stimulus-response bond pathway for
social institution-forces, would even more perfectly conform to his

theory. Since policy might imply ends, and the use of reason and logic
in a pre- or post-functional manner, the real Realism should either eli
minate this element, or make it the impression of the present hunch or

the present social institutions on the policy-maker, running parallel to,
but in no way controlling the judicial hunches or judicial responses to

social institutions.33 Unfortunately for the realist, unconscious mind
hunches and environmental social institutional forces do not always form
a universal pattern in a Society. What or which patterns will prevail in
judicial determinations? Is there not a terrific logical consequence flow

ing from the answer to that question for the Realist, as there was for
Holmes' dominant taste theory?
Since with Holmes, the Realist rejects administration of justice ac

cording to law, with its body of top principles and its flexible norms for
the application, the latter stabilized by the malleable doctrine of stare

decisis, he consistently bans any certainty or predictability based on the

m"Let us banish from our professional tenets the absurd dogma 'a government of laws
and not of men.' It has a meaning, concealed rather than expressed, and a use in practical
politics, but there is no place for it In legal science." Bingham, My Philosophy of Law

(1941) 16.

"Cf. Beutel, Some Implications of Experimental Jurisprudence (1934) 48 Harv. L. Rev.

169, 185-186: "Scientific jurisprudence can have little to say for constitutions; like

codes, they are an attempt of the dead past to bind the future. The Constitution of the
United States, the product of an agrarian age just emerging from a struggle against abso
lute monarchies, which in its inception was, perhaps, one of the greatest political docu

ments in history, can hardly be expected to contain within its four corners legal and politi
cal devices for meeting social conditions unheard of when it was created. To demand
that the lawmakers use written instruments as an unchanging guide for their efforts to

control a highly industrialized and rapidly changing civilization is as futile as to expect
the modern chemist to adopt a manual based upon the technique of the alchemists. One
of the highest tributes to the genius of its makers is the fact that the Constitution has

lasted for the short space of one hundred and fifty years with only twenty-odd Amend

ments. But without the habitual technique of the Supreme Court interpreting the Con

stitution to mean what the majority of the Court wants it to mean, the United States

would have faced more than one revolution in the short space of its history. Perhaps
the saving grace of the British Empire has been its ability to muddle through without
the hindrance of a written constitution or a code of law.

"Experimental jurisprudence demands a thorough study of the legislative machinery,
which would result probably in complete reorganization of the system of representation,
the creation of research and drafting bureaus, with power to alter and amend at will

[Italics supplied], and the end of constitutional restriction on the law-making powers."
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same. He holds that neither the lawyer nor the layman can look at the

principles contained in precedents and have any kind of certainty that
behavior in conformity with the same is reasonably safe, or that a case

will be determined in conformity with the same. Cases are not decided
on that basis, says the Realist. Such certainty or predictability, even if
it only meant high probability, is fictitious. It is unreal. This does not
mean that the Realist rejects predictability or certainty in the sense of

high probability. He desires and demands predictability.34 But his pre
dictability, he says, is real, for it is based not on meaningless philosophi
cal principles and deductions from the same, but on observable, accurate
scientific facts and infallible scientific conclusions. What are the facts
and conclusions? One is that whether it be because of a volkgeist or an
unconscious urge, or for no reason at all except chance, human behavior
tends to arrange itself into changeable patterns. These patterns in a

simple form are called customs. If they are much more complex, and
involve the combination of distinct but related types of customary action,
they are called social institutions, as for example a banking system.
Men have fallen by chance, or custom, or a volkgeist or an unconscious

urge into certain patterns of attitude and action towards murder, rape,
larceny, fraud, slander, libel, negligence, trespass, tariffs, traffic prob
lems, commerce, speech, religion, press, etc. Customary attitudes and
actions towards all these types of behavior change. But the customary
attitudes and action patterns, and their changes, are always definite ob
servable facts for scientific study and discovery.35 Law is not the prod-

^"The lawyer's business is to forecast as accurately as he can possible governmental
action with respect to his client's affairs, to advise his client as to such possibilities
and to so direct the affairs, as to bring about desirable and to avoid undesirable results
if they come under the control of governmental agencies, e.g., the courts. This is roughly
the essence of lawyers' professional activities." Bingham, My Philosophy or Law

(1941) 10.

"The science of law is, therefore, that organized examination of all the data that effect
social conduct which will enable us to predict what evaluation in the sense of 'ought' or
'may' a judge will make of some conduct which is a little outside of the usual patterns.
The more exceptional or unusual the conduct is, the more difficult the prediction will be.

That, however, does not imply pure whimsicality or complete unpredictability. The

judge at no time ceases to be a member of the same social group as the predicter and
some at least of the factors that will determine his prediction can be learned by anyone
in that group. Raton, My Philosophy of Law (1941) 293; cf. 290; cf. Cohen, Transcen
dental Nonsense and the Functional Approach (193S) 35 Col. L. Rev. 809, 828, 829. Here
Cohen indicates his approval of Holmes' prophecy�view, force concept and prediction of

force, as well as the natural science method in law ; cf. id. at 844, where he presents law as a

prediction; cf. Frank, Law and the Modern Mind (3d ed. 193S) 47, 124.
Tor this reason lawyers may have to be supplanted by Sociologists, economists, anthro

pologists, et al; cf. Robinson, Law�An Unscientific Science (1934) 44 Yale L. J. 235, 266:
"It is not, of course, inevitable that the legal profession should gradually decay as social
pressure requires the services of psychiatrists, economists, and other technical men. There
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uct of logical parthenogenesis.36
The Realist's second scientific fact based on scientific soulless psy

chology is that the environmental force of these customary attitudes and
actions and the force of social institutions absolutely determine the deci
sion of cases and controversies. The judge's mind plays no part except
as an instrument of his social environment to transmit the environmental
force to the case or controversy and at the same time to release the physi
cal force of the State upon the party (or parties) concerned, who without
any fault on his part was inevitably compelled by a conflicting minority
environmental control, or a unique stimulus of his own, to act in a way
that was contrary to the more general or dominant social pattern. Judges
are nothing but the vox for implicit verbalizations, produced and con

trolled by the dominant social environment of the time and place. Those
institutions and social attitudes which have the force of the majority or

dominant group behind them, control the determination of cases, i.e., the
law. This conclusion of the Realists is in perfect harmony with Holmes'
control by dominant tastes.
The work then of the lawyer, according to the Realist, is to predict,

and he can do so, not by reference to precedent and principle, but by
reference to present or becoming social customs, institutions, and pat
terns.37 Of course social institutions for the Realists, are completely
is the possibility that, in the face of this pressure, legal theory itself will change and that

lawyers will develop a new conception of the task of social engineering. We have seen

that such a transition is not easy for a profession which has so long identified its social

prestige with its conventional habits of thought, but rising social demands are in the end

very likely to be served. Some of the more progressive schools of law are already turning
out graduates whose fundamental attack upon social problems is that of the economist
rather than that of the jurist. But there is thus far an insufficient realization that this
is only a hint of what the future is likely to require."
"Cf. Cohen, Transcendental Nonsense and the Functional Approach (193S) 35 Cot. L.

Rev. 809, 847: "When we recognize that legal rules are simply formulae describing uni
formities of judicial decision, that legal concepts likewise are patterns or functions of

judicial decisions, that decisions themselves are not products of logical parthenogenesis
born of pre-existing legal principles but are social events with social causes and conse

quences, then we are ready for the serious business of appraising law and legal institutions
in terms of some standard of human values." Cf. id. at 826; cf. Frank, Law and the

Modern Mind (3d ed. 1935) 57, 60.

wCf. Cohen, Transcendental Nonsense and the Functional Approach (1935) 35 Col.

L. Rev. 843: "A truly realistic theory of judicial decisions must conceive every decision
as something more than an expression of individual personality, as concomitantly and

even more importantly a function of social forces, that is to say, as a product of social

determinants and an index of social consequences. A judicial decision is a social event.
Like the enactment of a Federal statute, or the equipping of police cars with radios, a

judicial decision is an intersection of social forces."

Cf. Dewey, My Philosophy of Law (1941) 78: "Human beings form habits as surely
as they perform special deeds, and habits, when embodied in interactivities, are customs.
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changeable, even though they change slowly. So how can he predict or
bet? His answer is, watch the growing social institutions. And so the

good Realist lawyer must watch the "becoming" in social stimulants.
If he can get at the "begin of the begin," he can place a long range bet
and be a real Bettabilitarian as was his idol, Holmes. If the Realist

lawyer ever becomes a judge, he will, like his idol, Holmes, laugh at

those spurious rationalizations called legal principles and keep his eye

steadfastly on such "begin of begins" in social stimulants as are coming
up fast on the track of social institutions. Then he too can write a

daring minority opinion, and place a bet that one day it will be a major
ity view; not that it is of any objective or eternal importance in itself, or
as far as Society or mankind is concerned.
Thus far I have shown how the Realist travels along with Holmes and

how he has attempted more fully and scientifically to bolster up Holmes'

position. However, as I said before there is a terrific logical consequence
which flows from the Realists exclusive environmental control theory
and his instrumental "Is" Jurisprudence. This consequence of instru
mental "Is" Jurisprudence which was frankly faced and accepted by
Holmes is soft pedalled or de-emphasized by the Realist. It is a rather

disagreeable (ugly) conclusion; one which is causing a Second World
War. That conclusion is, physical force or might makes right. The
Realists' dominant social institution or environmental force corresponds
to Holmes' dominant tastes. Holmes with perfect clarity of vision im

mediately perceived that dominant tastes could mean nothing but the
tastes of those who had the greater or greatest physical force, namely
the physical force to compel others to conform to their (the dominants')
tastes. The compelling in law is accomplished through cases or case

decisions. Cases and case decisions determined rights and duties. Hence
Holmes logically concluded that, law, authority, rights and duties were

nothing but the threatened or applied physical force of the majority or

dominant force in society. What the crowd wants constitutes public
policy. Judges should decide cases in conformity with public policy i.e.,
what the crowd with the physical force wants.
The dominant social institution force of the Realist is in no wise essen

tially different from Holmes' dominant taste force. Since for the Real
ist as for Holmes there are no moral oughts, "dominant" for the Realist
must mean what it meant for Holmes, just plain unadulterated physical
force of the majority imposing itself on all. In other words, it must
mean simply "might makes right," might constitutes authority, and

These customs are, upon the view here taken, the source of law."
And cf. Bingham, My Philosophy of Law (1941) 14-15: "Most important are the

powerful forces that presently lie back of lawyers' technique, that inspire its use and the
direction of its aim, that give it substance and practical import�in short, economic,
soda], and political prejudices, forces and purposes."
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might constitutes duties. "Will of the majority" cannot mean for the
Realist just a working rule which gets its validity and force from the
fact that all the people agree to be bound by the majority view or judg
ment. "Will of the majority," for the Realist means the physical force
of the majority imposing its likes or pattern on the minority. To a Real
ist a minority can exist only by the condescending privilege of the domi
nant pattern holders, the majority. For a Realist as for Holmes, there
can be no such thing as a government of all the people, by all the people,
for all the people. Government for the Realist is government of all the
people, by some of the people, the dominant, for the benefit of the domi
nant pattern, the pattern of some of the people.
For the most part, Realists, unlike Holmes, do not tell us clearly and

bluntly that their theory holds that physical force constitutes authority,
right and duty. Of course, a theory that discards moral powers and
moral ought, that eliminates God and soul and a spiritual super-sense
faculty of reason, that rejects ultimate principles, a normative and uni
versal idea, that reduces human law to the same level as the laws of na
tural sciences and elevates a blind unfolding dominant social pattern
force to the throne of omnipotence can have no alternative choice. There
can be only one after-glow to that array of tenets and that is Physical
Force capitalized. The Realist soft pedals this element. But it is con

tinually suggested and hinted at, as in Radin's story of the Ameer,38
and his irrational man yearning foolishly to be rational;39 Bingham's
government of men;40 F. S. Cohen's reference to Hobbes;41 Moore's
social-institution psychology; Robinson's and F. S. Cohen's emphasis on

the "Is"; Frank's administration of justice without law, by judicial
hunches; Llewellyn's insistence on the force of environment; (and their

general rejection of the supremacy and control of Reason).42 But the

"C/. Radin, Law as Logic and Experience (1940) 65 (last line).
wId. at 7: "Man is by nature an irrational creature than yearns to be rational."

aCf. note 32.

aCf. Cohen, Transcendental Nonsense and the Functional Approach (1935) 35 Col. L.

Rev. 809, 836: "Hobbes, the grandfather of realistic Jurisprudence, saw in law the com

mands of a body to whom private individuals have surrendered their force."

See also id. at 837: "While this power does rest to a real extent upon popular beliefs
about the value of certain legal ideals, it remains true today, as Hobbes says in his

Dialogue on the Common Law, 'In matter of government, when nothing else is turned up,
clubs are trump.' " And cf. p. 828.

^Kocourek's little anecdote in My Philosophy op Law could well apply to the Behavior-
istic Realists.
"One of the more important consequences is that we inhabit a deterministic world

of appearance. Such fields as aesthetics and ethics are illusions built on illusions com

parable in law to presumptions based on presumptions. They are mere vagrant by
products. The world of reality knows nothing of the good, the true, and the beautiful.
It is neither rational nor irrational; it exists simply; and it embodies in itself all the
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Realist need not state explicitly his physical force view. It is the heart

of "Is" Jurisprudence. It is the only possible meaning of "Is" law. It is
the only alternative to moral ought, and Realists exclude moral ought
from law.
Holmes grieved over the fact that law was full of moral concepts and

terms such as rights and duties. He hoped the day would come when we

could rid the law of all these moral terms. Holding the same view of
law that Realists champion, what did the law mean to Holmes? For

Holmes the law does not say that a man ought not or should not commit

murder, or rape or burglary, or fraud or trespass or slander or libel, etc.
The law does not say that these things are wrong or bad. Ought, should
not, wrong and bad are moral concepts. The law has nothing to do with
morals as morals. What does the law say? The law merely says that if

a man does not refrain from murder, rape, trespass, fraud, etc., through
fear of force, then applied force will punish him by deprivation of life,
liberty or property. Holmes illustrated his physical force view of the
nature of law by his oft referred to explanation of contractual obligation.
Realism looks at law in precisely the same way. The Realists know no

ought or norm. His theory deifies physical necessity imposed by the
dominant stockholders of preferred social patterns.

Some Realists seem to sense the unattractive if not pernicious logical
consequences of this theory. Max Radin, for instance, doesn't seem to

be so sure that he wants to apply his realism to crimes. He apparently
wants a bifurcated Jurisprudence, one not specified that applies to

crimes and Realism applied to the non-criminal43 or private law. While
the Realists theory demands that all law is completely and absolutely
changeable, because there are no ultimate objective values44 or norms, I

possibilities of appearance in the phenomenal world. Natural Law and an ultimate

standard of justice, which even conventional reason must recognize as mere constructions
of practical ideals created by the human mind, are examples of illusion on illusion. These

profane and raucous ideas will naturally raise in the minds of those who can do no

other than hold to the validity and finality of appearance, such questions as: If there is

no free will, what becomes of our criminal law which is based on the idea of guilt? If

there is no causality, what becomes of the law of damages?
"These questions can be answered by an anecdote. Some years ago the eminent defense

lawyer, Clarence Darrow, delivered a lecture at Jamestown, New York, in which he

took the position that it was wrong to prosecute and punish criminal offenders since these

offenders were the products of environment and economic pressure and were therefore

lacking in an effective will to do otherwise. After the lecture a friend of mine, Henry

Manley, Esq., assistant attorney general of New York, made the significant point that

if the criminal offender could not avoid his crime neither could the public prosecutor avoid
his prosecution. If one was determined, so also was the other." Kocourek, My Philoso

phy of Law (1941) 175-176.

aCj. Radin, Law as Logic and Experience (1940) 100-112.

**F. S. Cohen states the position of the Realist quite clearly. "The prospect of deter

mining the consequences of a given rule of law appears to be an infinite task, and is
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doubt that any of them would say that at some time in the future mur

der, arson, fraud, slander, etc., would be, or could be pre-requisites for
citizenship. Holmes would probably have said it, for Holmes didn't
dodge the consequences of his theory. He did hold that the right to life
was only a municipal concept. But at least, some Realists shy off from
these consequences. To sidestep the physical force consequence of their
theory they try to limit their instrumental realistic "Is" by ideals and
ends. In so limiting it, they logically should contradict their theory of
"Is."
If the functioning "Is" is to be evaluated as good or bad, by reason

of conformity or lack of conformity with an ultimate, definite, un

changing ideal, several consequences follow which explode the Realists

theory. First of all the functioning "Is" is not the end in itself. It is
not the measure, but the thing measured. It has no value in itself or of
itself, but gets its value from its conformity with the ideal or end. Sec
ondly, the "functioning" is not the master but the servant of logic and
reason. Thirdly, law is not descriptive but normative. Fourthly, estab
lished universal propositions and principles are not mere illusions, nor
the jittery jabberings of mystical philosophico-theological gullibles, who
by some freak of nature were immune to the force of the stimulus-re

sponse bond or an unconscious mind. Finally, Scholastic Moderate
Realism and not Nominalism is the correct view of Universals. All of
this of course would come too close to admitting Natural Law Jurispru
dence and would be a confession of error on the part of the Realists.
Realists are too clever to fall into that pit. If there is one thing which

they possess in an over-developed condition it is escape mechanisms.
So ideals and ends for them do not play the above role.
To escape from the logical consequences which I mentioned, the Real

ist must change the concept of an ideal. So for the Realist an ideal is not

something definite, or if it is definite enough, as Radin holds of justice,
in any event there is no ultimate, unchanging, permanent ideal, and

indeed an infinite task unless we approach it with some discriminating criterion of what

consequences are important. Now a criterion of importance presupposes a criterion of

values, which is precisely what modern thinkers of the 'sociological' and 'realistic'

schools of jurisprudence have never had. Dean Pound has talked for many years of the

'balancing' of interests, but without ever indicating which intersts are more important
than others or how a standard of weight or fineness can be constructed for the appraisal
of 'interests.' Contemporary 'realists' have, in general, either denied absolutely that

absolute standards of importance can exist, or else insisted that we must thoroughly
understand the facts as they are before we begin to evaluate them. Such a postponement
of the problem of values is equivalent to its repudiation. We never shall thoroughly
understand the facts as they are, and we are not likely to "make much progress towards
such understanding unless we at the same time bring into play a critical theory of values."

Cohen, Transcendental Nonsense and the Functional Approach (193S) 35 Col. L. Rev.

809, 848-849.



516 The Georgetown Law Journal [Vol. 30: p. 493

hence there is no permanent definiteness. The Realist's ideal is reduced
in status to the level of the changing functional "Is." The Realist's
ideal is either something that has no objective rational foundation or it is

merely a tentative hypothesis to be tested and reformed by the func

tioning or working. Max Radin exemplifies the first view. In his article
in My Philosophy of Law he says, "The favorite sneer of critics of

legal processes is that they profess to deal with justice but have no rela
tion to it. This sneer is confirmed by many utterances of lawyers and

judges who often meet an appeal to justice with ill-concealed impatience
and declare that the concept of justice is too vague and uncertain to be
of any use in dealing legally with human problems.
"However, the notion of justice is no vaguer or less capable of defini

tion than many other concepts that are none the less indispensable to

social sciences. And whatever its character, neither in history nor in

present fact can law be divorced from its relation to justice."45
This statement of Radin's has all the earmarks of a permanent ideal,

which is not vague; certainly not any more vague than important social
standards. Unwary, trusting souls, inexperienced with the devious lan

guage of the Realists, would accept Radin's statement in its obvious sig
nificance. But one must remember that Realists are sceptics, and that

scepticism is the father of sophistry, and that sophistry is the father of
double meanings and latent deceits. In some cases, of course, it is self

deception. So we must ask ourselves what does Radin mean by justice.
Is it a set objective standard? Is it a rational principle independent of
the present social pattern and the subjective prevailing dominant view?
Radin lets us in on the secret meaning in his book, Law as Logic and

Experience.46 There he tells us: "Justice is an idea. Because it is an

idea which infuses a sort of glow, it is also an emotion." He hastens to

add however: "But an idea, it is vital to remember, has no objective
existence."47 For Radin, then, justice is an emotional idea without ra
tional objective validity. It is a subjective, variable entity. In the same

paragraph he states: "An idea is someone's idea�in this case the idea
of a judge, a decidedly flesh-and-blood gentleman and consequently
unique. His idea or ideas are also unique. How can that be Justice
which is different from man to man?"48 He answers that in the follow

ing paragraphs by telling us that there is a common denominator of
these subjective emotional ideas of justice. What determines these ideas
of justice? Radin answers that question for us: "... there will be a

"Cj. Radin, My Philosophy of Law (1941) 299.
'"Both of the books were recent publications. Law as Logic and Experience appeared

in 1940; My Philosophy of Law was published in 1941.

"Radin, Law as Logic and Experience (1940) 156.
"Ibid.
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considerable number of common elements, for there is a great deal that
is common in the education and environment of all our judges."49 This

subjective emotional idea of justice is then the product of the social
environment of the time and place. This is even more clear from the

following passage:
"In the great majority of cases, a court which must select a formula

from equivocal generalizations presented by statute or precedent will be
guided by a vague sense of right and would assert that it was guided by
justice. And this sense of justice is part of the court's moral and mental

equipment.
"How is this sense of justice to be distinguished from an inveterate

personal prejudice? How is it to be distinguished from the whimsical

oddity of feeling? The answer can be based only on the extent to which
it is shared by other persons."50 Justice is, for Radin, authoritarian in
its source, as variable as the dominant social pattern of the time. And
so we are back to Holmes' dominant tastes of the time and place.51
Ends and "Is" are one and the same. The changing "Is" is the ideal.
There are no real objective ends.
The second view as to ideals and ends is only a diverse manner of

saying the same thing. W. W. Cook who is almost pathetically abject
in his slavish devotion to scientific philosophizing, Dewey's Instrumen-

talism, and Watson's babies,52 typifies this view. Ideals and ends, as

"Id. at 158.
"Id. at 156.

n"He, above all others, has given the directions of contemporary jurisprudence.'' Frank

furter, The Early Writings of 0. W. Holmes, Jr. (1931) 44 Harv. L. Rev. 717, 723.
"^W. W. Cook in this day and age is still peddling Watson's babies to show us that

introspection and the testimony of consciousness have no basic value. Watson showed

by his experiment on babies that a loud noise or a sudden loss of support, produced fear
in the baby; that by clamping down the arms and legs of the baby, the latter showed

anger; and that love was produced by gently stroking the babies genital parts and breast.
Other means of producing these results (conditioned reflexes) in later life were only
substituted stimuli for the same effefcts. The angry scowls became a substitute for the
loud noise, etc.; refusal of a permission takes the place of the restraint of members, and
soft flattering words take the place of the gentle stroking of genital parts, etc. The

experimenter according to Watson gets all this basic psychological data without the help
of consciousness. The baby tells him nothing. The experiments are purely objective. Data
of Consciousness plays no part in the picture. However as Knight Dunlap pointed out

twenty years ago, Watson was deceiving himself. How did he know that the reaction of
the baby to a loud noise was not Joy and love, instead of fear, or that the reaction to

the cramped limbs experiment was not love or fear instead of anger, etc.? The answer

lay in the fact that the experimenter was attributing the data of his own experience and
of his own consciousness, confirmed by the testimony of others, to the baby. Cook is

perpetuating Watson's error. Cf. My Philosophy of Law (1941) 55: "Granting . . .

for the latter's diagnosis.'' Cf. Dunlap, Old and New Viewpoints in Psychology (1925)
56-60.
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standards of value, are only tentative hypotheses, which after the man

ner of scientific technique are first posted as ends then tested by the

present functioning, as if the functioning were in turn the end. The pre
vious posited ideals or ends or value-standards are then refined and re

formed to conform to the functioning "Is." Since the functioning social

pattern is always changeable, because based on changeable custom, the
ideal standard of value is constantly changing to fit the "functioning."
This constant change constitutes a "going" or an "ongoing", we are told.
But it takes no keen analyst to realize that there is no "on" in the pic
ture. There is a swaying back and forth between two variables. Nei
ther the ideal nor the "functioning" is a constant. Is the last sway bet
ter than the previous, or worse? Is it backwards or forwards? What
are the sways approaching? Nothing. If we look a little closer we see

that the real end in the proposal is the functioning. The end and "Is"
are one and the same. But let us have Dewey and Cook tell their own

story bearing in mind always, however, that these men have rejected
absolute top principles,53 that they reduce man to a species of superior
animal with a groundless irrational emotional yearning to be what he

isn't, (the deluded worm with emotional animal faith fancying himself
a bird), and that they make reason a very fallible tool of the temporary
(time being) experiential (experience or experiment).
Rejecting outside (as he calls it) sources of law such as God, reason,

will and sovereignty, Dewey tells us where to look: "... habits, when
embodied in interactivities, are customs. These customs are ... the
source of law."54 This, of course, eliminates God and reason (as well
as will) from the picture immediately. The present social interactivities
or customs therefore produce law. These social customs are ongoing
or changing. "But they, and therefore the legal regulations which are

their precipitated formulations, are only relatively fixed. They undergo,
sooner or later, more slowly or more rapidly, the attrition of ongoing pro
cesses."55 How are we to know whether this de facto ongoing, (not de
jure ongoing,) undirected ongoing is good or bad? What is the standard
of value, since it is not God and reason or will or Austin's sovereignty?
Dewey has an answer for that. "On the view, here presented, the stan

dard is found in consequences, in the function of what goes on so

cially."56 If all this means anything, it means that the present (at any
particular time) functioning customs, and laws, (the precipitates of cus

tom,) are evaluated by their functioning, that is by themselves. What

is, is, and what is, is good. Unless we take consequences to mean some-

'�Cf. Dewey, My Philosophy of Law (1941) 83-84.

"Id. at 78.
'Id. at 79.
'Id. at 84.
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thing distinct, and objective to the present functioning, then what makes
the consequences good or bad? How are we to evaluate consequences?
What consequences are ongoing and what consequences are not ongoing,
since there are no objective permanent values and ends? What tests

functioning consequences? We shall let Cook talk for himself and
Dewey.
First of all, Cook lays the foundation for his scientific explanation by

informing us that, "... thoughtful scientists today recognize instead
that scientific 'knowledge' consists of what John Dewey has recently
called warranted assertions about the world, and that even our most

trusted generalizations are working hypotheses which are theoretically
subject to revision as experience widens."57 For Empiricists, as Cook,
universal propositions are only tentative hypotheses to be refined
and reformed by the "observational-hypothetical-deductive-experimental
method."58 Cook says this scientific method should be applied to law.59
How is it applied? He tells us: "If one starts with some assumed 'end'
which he wishes to reach, the problems of what 'means' are most likely
to achieve that 'end' is purely a scientific one: 'means' and 'end' are no

more than synonyms for the so-called 'cause' and 'effect' of the scientist.

Furthermore, to say what a thing is, is to indicate what one 'ought to
do' if one wishes to achieve certain results."60 This is further elucidated
as follows: "The key to Dewey's empirical theory of the evaluation of
values may be found in his emphasis on the fact that we do not really
understand our 'ends' until we have considered the probable conse

quences of carrying them out in practice."61 So in order to test good
and bad consequences we assume an ideal end, which we wish to reach, a
tentative hypothesis. "Which we wish to reach?" Why do we wish to

reach it? Is this wish good or bad? Evidently it doesn't make any
difference. To most humans that would be the critical point in the ten

tative hypothesis or assumption. Since it makes no difference and can

not to sceptics, positivists, relativists, and sophists such as Cook and

Dewey, let us take as a concrete example, not Cook's fountain pen illus

tration,62 but as our assumed end, Hitler's wish, the murder of Poles,
rape of Polish women, sterilization of Polish men and women and the

liquidation of unhealthy or diseased Germans. Since reason plays no

role except the instrumental (or tool) role, to conjure up an hypothesis,
we are entitled to conjure up any ideal we desire. Has our assumed

kCook, My Philosophy of Law (1941) 52.
~��Id. at 57.
"Id. at 59.
mId. at 59.
*Id. at 60.

mId. at 59.
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wish of Hitler, our tentative hypotheses real value? Of course, this ideal
wish is only tentative. It, in turn, must be tested. How is it tested?
Here we get the key to Dewey's consequences. Cook explains the mas

ter's method very simply as follows: "The key to Dewey's empirical
theory of the evaluation of values may be found in his emphasis on the
fact that we do not really understand our 'ends,' until we have considered
the probable consequences of carrying them out in practice, and this we

cannot do without knowing the means available for this purpose. . . .

From this point of view, means and end are inseparable; as a recent

writer has put it, 'the means are part of the end.' "6a

And so the cat is out of the bag, and it is .
a very black cat too. The

assumed tentative ideal or end, which is naught but the precipitate of a
wish (good or bad) has real value if you have the means, i.e., the physi
cal ability to put it in force. (As I have already shown, he excludes an

outside moral test.) Physical force alone makes value. The Realists'
tentative hypothesis is only a blind for physical force. Instrumental
Realism or Empiricism, if you prefer, is Absolutism's cherished philoso
phy. Professor Cook should ask the Poles. Since the assumed ideal
standard or end has value, if there is available the physical force to

make it work, we are again back to Holmes' dominant tastes (called
"ends wished" by the Realist) and dominant force, (called means), par
aded, however, in a more scientific garb. Realists end where Holmes

ended, because they started where Holmes started. Cook frankly tells
us: "(This) the present writer admits: 'having surrendered the quest for
certainty, we can offer no guarantees.' "64 If we start with scepticism
as to God and moral values, we must end with physical force. If this be

true, then life, liberty, and happiness are only empty, meaningless, tenta
tive generalizations, and the subject matter of unlimited experimenta
tion. They only have value, when physical force is present.
Cook assures us that: "It needs only slight observation to see that

most of us mouth the same 'ultimate ends,' 'justice,' 'honor,' 'happiness/
'goodness,' etc., etc."65 Men not only mouth these generalizations, which
are supposed to be meaningless in themselves. Men die for those things
and are dying for them today. Do men die for tentative hypotheses?
Would men die for something that is unreal or indefinite? The four
freedoms are abstract universals. How many people know the casa

decided in regard to them? How many know the real functional "Is" of
freedom of speech? What humans do know, is that there are vital per
manent ultimates, which have a definite, objective irreducible minimum
of content meaning, even though in the surrounding concrete circum-

�Id. at 60-61.

"Id. at 64.
mId. at 63.
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stances the application does and will vary. The definite content does
not vary. The application varies, because the concrete circumstances
vary, and because at times the universal norm is, (because of social
necessity,) only applied to limited situations. Men die for that unyield
ing minimum content, even when they lack the means to successfully
champion it.

These sceptics, who scoff at ultimate unchanging universal norms,
who want to divorce law from morals and God and make law stand on its
own wabbly feet, after identifying it with chance dominant-custom-pat
terns, will in all likelihood clamor for the sanctity of the four freedoms in
the abstract. They certainly would not appeal to mankind to die for a
tentative wish-hypothesis or an emotional idea that has no objectivity.
These Realistic-Sceptics sometimes forget themselves and show us that
at heart they still believe in the ultimate abstract norms, such as an irre
ducible minimum of significant distinction between freedom and non-

freedom. Holmes the father of Realism serves to illustrate the point.
Despite his scepticism and his vigorous rejection of fundamental abstract

principles, he told Pollock that, though he had no very enthusiastic belief
in freedom of speech in the abstract, he hoped he would die for it.
Holmes thus explicitly asserted that freedom of speech in the abstract
had such a tremendous value, that life itself, in comparison, was insigni
ficant. Anyone familiar with the life and personality of Holmes can

have no doubt about it. The inconsistency serves to show that even

sceptics desert their phliosophy when confronted with the real test.

Realism's Contribution to Democracy

Adding it all up then, what does Democracy owe to Realism? What
is Realism giving Democracy, a shot in the arm or a broken neck?

Strange as it may appear, I believe it is trying to do both simultaneously.
On the credit side, Realists must be acknowledged as one of the most

active and insistent groups that in recent times has clamored for re

forms in procedure and for reformation of a hardened, narrow-minded
process of judicial interpretation and legislation. Under the influence of

applied rationalism, both the common law and equity66 became hardened
into stiff judicial processes, and rigidity, and conservatism were guaran
teed perpetuity by the too generous application of stare decisis. Of

course, this description is not completely accurate, because as every
student of the law knows, there was reaction against conservatism and

rigidity almost from the start of the hardening process, and the law did
not completely stay within its narrow channel. The description does,
however, fairly represent the too general and too long-lived evils which

There was a time when Equity was considered too flexible. It was neither conservative
nor rigid. The cry was that it varied as the chancellor's foot.
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plagued judicial process, and eventually even affected Constitutional

interpretation.
When our forefathers rebelled against England, they wrote a Declara

tion of Independence which proclaimed a Jurisprudence substantially
Natural Law in its nature. Later in the spirit of the Natural Law phil
osophy which they had professed, they drew up a Constitution containing
for the most part a set of mutable and flexible norms or guarantees,
which as it were implemented the principles enunciated in the Declara
tion of Independence. Most of these norms were never intended as

inflexibles. It was not long however before a pseudo-natural law influ

ence, imported from Europe began to bestow upon these flexible norms

an immutable and perpetual character. Decisions involving the same,
with the help of stare decisis, became precedents with something akin to

a perpetual, immutable force. The law soon only looked within itself,
heard voices within, and spoke within. Before the nineteenth century
ended it was, in too great a measure, out of step with life, and men, and

objective values, and justice. Protests were heard during the best part
of the nineteenth century and there were some reforms, but the ills per
sisted and became more and more acute in recent years with the advent
of great social and economic changes and demands. When the situation
was becoming more acute, Realists were in the forefront demanding
liberation of the judicial process from the straight jacket into which
it had been forced.

They were also in the forefront in the demand for new social legisla
tion and an extension of administrative law process. They were among
those who decried exaggerated emphasis on the individual and pleaded
for the importance of man as a social being. They deserve a great deal
of credit for the final adoption of the new Rules of Civil Procedure.
Finally they pointed out the absurdity and evil of divorcing law from
economics and sociology, and the evil of eliminating arguments derived
from the same in judicial process. Because of the part Realists have
taken in all these constructive measures which make for a more efficient

government, they deserve great praise. They have labored hard to eli
minate many of the clogs in the administration of legal justice. They
have helped tremendously to give our government, which happens to be,
or is supposed to be a Democracy, a shot in the arm. But I must hasten
to add, that what they have contributed is not something essentially
characteristic of Democratic government. It would be just as beneficial
to a dictatorship as to a Democracy. It makes for efficiency. It con

tributes to the bene esse of any form of government. In fact, it could be

shown, I believe, that Germany had most of our social program long
before we adopted it, and some of it even before the time of Hitler.
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Since Hitler's time there certainly has been no conservatism or formal
ism or rigidity in the administration of justice in Germany.
What has Realism given, or rather what would it give to Democracy

on the destructive side? The answer to that question, which I gave be

fore, is, a broken neck. It would destroy Democracy, because the essen

tial tenets of Realism contradict all the fundamental principles of Dem
ocracy. Democracy demands a union of men who are de jure indepen
dent, independent by the nature God gave them. Realism denies that de
jure independence, and reduces Democracy to a union of superior house-
broken animals, or ganglia, who live by privilege, granted to them by the
dominant physical forces in the union. Democracy demands govern
ment by all the people. Realism demands government by some, the
dominant. Democracy rejects the tenet that might or physical force con

stitutes authority, right and duty. Realism demands that dominant

physical force makes or rather is the authority, the right and the duty.
Democracy demands that even a minority have some inalienable rights.
Realism has no protection for a minority. The minority is entirely and

completely at the mercy of the dominant group. Democracy has a defi
nite permanent end, the good of all the people. Realism has no end, un
less we call the completely changeable pragmatic pattern of the domi

nant, an end. Democracy with its definite objective or end, with its
established norms, respect for man's inalienable rights, respect for mi
nority rights, supremacy of reason and objective values, promotes,
despite divergent views and changing conditions, a sense of security,
unity and happiness. Realism, by reason of its instrumental "Is," its

rejection of the role of reason, its relativism, and its scepticism of values,
could promote nothing but doubt, confusion, division, fear and despair,
the playground in any nation for demagogues, sophists and dictators.
Realism has not been able thus far to have its Jurisprudence adopted in
this country, because we still have a constitution and because the people
still believe in de jure independence and fundamental rights. Applied
Realism would have to destroy both the Constitution (which, of course,
can be done by interpreting it out of existence) and the conviction of
the people. Applied Realism in short would destroy Democracy.
Realism is being tried out today in Germany and Russia. The Juris

prudence of these countries is the "Is" Instrumentalism or Pragmatism
of the Realist. What works is good. They exclude principles and
morals and God from the picture of law, national and international.
Their concept of man is the Realist's concept, a superior social animal
to do the bidding of the dominant class. They recognize no minority
inalienable rights. The dominant class has something better than Divine

Right. It is a little divinity in itself. For them, as for the Realist, the
physical force of the dominant group constitutes authority, right and
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duty. Government is by men and their policies, not by law. There is
not a single tenet of Realism that these dictatorships do not cherish, ad
here to, and try to apply. On the other hand, there is one Jurisprudence
they denounce and detest. That Jurisprudence is Natural Law. Dicta

tors, like the Realists too, denounce and detest natural law, because na

tural law subjects government as well as the governed to law. What
then is Natural Law and what has it contributed to Democracy?

Scholastic Natural Law and Its Contribution to Democracy

First of all let me say that I am talking about Scholastic Natural Law,
that natural law which was substantially and essentially the philosophy
of the Founding Fathers, not that pseudo-natural law of the 19th cen

tury, which decapitated and deanimated Scholastic Natural Law: not
that pseudo-natural law that arose when Rationalists and Rousseauites
took God and soul out of the picture. Scholastic Natural Law was only
an integral part of the search for wisdom. It was not divorced from
psychology nor cosmology nor any learning. Scholastic Natural Law
men did not start that closed-off compartment system in the science of
wisdom. Such a divorce was foreign and antagonistic to the scholastic
concept of the search for truth.
Scholastic Natural Law, like Realism, depends on psychology, but its

psychology is a soul-psychology which in turn has a dependence on epis-
temology, cosmology, and ontology, and theodicy. From theodicy, psy
chology took as a postulate the existence of God. From psychology and
theodicy, Natural Law took over as postulates the existence of a creator,
a rational spiritual soul, consciousness and free will. Starting off with
these postulates in Natural Law, we have man possessing a dignity in

himself, something he did not get from other human beings, and hence a

fundamental independence from other beings, a God given dignity of
his own. Man is thus de jure independent and free. He has certain
fundamental duties and rights given him by God which no man has a

right to destroy. That little bundle of rights and duties makes him sui
juris, i.e., Dominus sui, as far as others are concerned. He is not just
what others wish to make of him. However, this de jure independence
and freedom is not unrestricted.
Natural Law holds that man is social by nature. This social side of

his nature not only consciously impels man towards civil society but
provides a means by which his individual rights and duties may be more

perfectly protected, whilst also prescribing the extent to which they may
be exercised. These fundamental rights and duties do not change,
though their application and exercise will vary with time and place and
even with progressive knowledge of man's nature and functioning.
There are, moreover, countless human actions which are neither good
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nor bad in themselves. They are what the Natural Law School men
call indifferent acts. They get their goodness or badness from circum
stances of time, place, object and intent. Such of the latter as should be

regulated in civil society are determined as good or bad by reference to

the social common good of dynamic peace and prosperity, keeping in

mind, however, non-destruction of inalienable rights. The greater part
of civil law, consists in working out the variable rules of application for
the immutable principles, and the variable determination of indifferent

acts, under the best light that human reason at the time supplies. At

times, human reason cannot clearly perceive how indifferent acts should
be determined, and so it must resort to experimentation, trial and error,
to see what will best conform with the common good, and best protect
inalienable rights. That which works is not good just because it is, but
because the working conforms to the objective demand of man's nature

and the common good. The working is not an end in itself.
From what I have just said it is clear that Natural Law calls for both

an inflexible and a flexible content in positive law, and that as far as

indifferent acts go, it also requires at times a functional approach. The

functioning gets its goodness, however, not from itself, but from its

objective goal or end. Realism and Pragmatism on the contrary make
the functioning an end in itself, and the universal criterion of what is
law. The functioning for Realism has no specific place to go. It goes
where it is pushed by an arbitrary social stimulus. To the Realist "I
wanna go home" is just rationalized foolishness. You go where an un

controllable blind force pushes you. The going or ongoing is the thing,
doing the day's work; no matter where the going or the day's work car

ries you, over a precipice or into a banquet hall.
In Natural Law Jurisprudence, since man is social by the nature God

gave him, there is a God implanted necessity for authority and respect
for authority, a necessity for civil law and respect for the same. Since
the necessity is implanted in man's nature by God, authority is primarily
a moral right and respect for the same is primarily a moral duty. All

authority therefore, of man in society to rule man, comes ultimately from

God, but it comes in a limited form, limited by the little bundle of in
alienable rights constituting the de jure independence and hence the in
nate dignity of the individual. The people may reserve this authority to
themselves or delegate others who are to exercise it. Whether they dele

gate or reserve they are limited in their regulation of others by the in
flexible rights of the individual. If they choose some individuals to exer

cise that authority, they, the people, may still reserve to themselves

power to control the delegates, called government, by an unbloody
method of rapid recall, or they may so permanently transfer their control
to a single family, as in a monarchy, or a select group, as in an aristoc-
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racy, that their inalienable right to recall may be exercised in practice
only by rebellion. The first is what we mean by the Republican form
of Democracy. The government is the servant of the people not the
master of the people. The government is the servant of all the people
not of some of the people, the so-called dominant group, who reflect
dominant environmental stimuli. The government as well as the gov
erned is subject to law.
Natural Law therefore is what makes Democracy a possibility and a

reality. It does so because men are created by God with a soul and
hence have something not given to them by other men. They have de

jure independence and freedom, not merely de facto independence, i.e.,
previous actual non-interference by others. Realism by taking God,
soul, mind, will, innate dignity, and innate de jure independence away
from man, makes man the pawn of might, and breaks the neck of democ

racy. Godless Behaviorism and Pragmatism are the head hunters, with
Democracy and popular sovereignty the victims.
While Natural Law makes the primary binding force in law a moral

ought, it does not exclude the necessity of physical force. The sanction
of physical force and the fear of the same is practically a necessary
adjunct to law, because men do not always do what they ought to do.

Fear, anger, hatred, passion of one kind or another, as well as fallacious

reasoning, at times induce men to act contrary to right and reason. At
such times, the buttress of physical force or the fear of the same helps
to keep them doing what they ought to do. Physical force, however, is

merely the buttress for the building. It is not the building itself as all
other systems of Jurisprudence explicitly or implicitly demand.
This problem of the buttress or sanction of physical force necessarily

plays such a prominent and absorbing part in the application of positive
law, in the judicial process and law enforcement, that it is quite easy for
the judge, lawyer, and legal scholar67 to slip into a habit of thinking al
most exclusively in the terms of sanction. The buttress looms so large
that it hides the building. We see the cases, not what gives life and being
to the cases. The leaves hide the tree. Dealing constantly with cases

and sanction, some judges, lawyers and especially legal scholars have a

tendency to conclude that these are not only the important part of law,

""An increasing number of our Judges, lawyers and legal scholars are the product of

our modern law schools. Many of our Judges were members of the faculties of these

law schools. For many years these law schools have been teaching by the case method.

Although the case method properly used has distinct advantages, it is accompanied by a

grave peril. It is very easy for one to jump from a case method to a case philosophy.
The cases easily become the "all" of law study, and likewise the "all" and "is" of law.

Principles of law imbedded in the cases, are first disregarded in the method and then in

the philosophy of law. It seems more than a coincidence that most of the outstanding
"Is" Realists were law-school professors, who used the case method.
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but the "all" of law. Cases and sanctions are such observable realities.

They touch life closely. They are the law in action, the law functioning.
The cases for such men become physical force applied to the bad man.

Principles and objective values and norms, like the roots of the tree, are
so far away from the leaves, and buried so deep, that it is difficult to
observe them or their relation to the leaves. And so the law in reality is
the law in action, cases and coercion. These men do not seem to realize
that cases constitute but a very slight part of the law in action. Cases
on the docket are in reality almost insignificant when compared to the
docket of human action in civil society for any term. The vast part of
law in action, the really functioning part of law is scarcely noticed. That

part of law in action is the part represented by law observance. It is the

part of law in action constituting, what is sometimes called, the good
man view. Force theories of law do not like to look at that side of law
in action or functioning. It is much more difficult if one is a realist in

reality, to explain that functioning by force or even fear of force. The

overwhelming evidence of data as to primitive man, historical man, and

contemporary man is that this really functioning part of law, functions
because people at all times have considered the law from the Natural
Law point of view, as imposing a moral duty. Nothing is clearer from
Demosthenes' statement,68 Pound's twelve concepts of law,69 Holmes'
wish to get rid of moral concepts in law, the Realists' diatribe against
the influence of the moral view in Anglo-American law, and even Kel-
sen's admission in his coercion theory of Pure Jurisprudence.70 Natural

^According to Demosthenes, "This is Law, to which all men ought to yield obedience
for many reasons, and especially because every law is a discovery and gift of God"

Demosthenes, Adv. Aristogetton I, � 774; cf. The Loeb Classical Library, Demos

thenes, pp. S24-S2S.

MC/. Pound, An Introduction to the Philosophy of Law (1925) 60 et seq.

''"Cf. Kelsen, The Pure Theory of Law and Analytical Jurisprudence (1941) 55 Harv.
L. Rev. 44, 57: "It has reference to the behavior of the citizen and the organs applying
the law, but it may well be doubted whether the lawful behavior of individuals is brought
about by fear of the threatened sanction. So far as we know anything about the motives
for the behavior of individuals, we may surmise that moral or religious motives, for

instance, are important, and even perhaps more effective than fear of the sanction of
the law." But that is only one of his errors. Scholastic Natural Law men never meant

that the administration of justice according to law would provide absolute certainty and

predictability either of peace and security for the law observer, or absolute certainty
and predictability of the outcome of cases for the law breaker. And that goes both for
cases involving absolute principles and mutable principles. Scholastics divide certitude into
four classes, metaphysical, physical, moral (based on testimony) and practical certitude.
The last is not certitude in the strict sense. It is merely high probability or what might be
called working probability. Positive law should help to provide subjects with peace as

well as prosperity. Peace means quiet of mind, and there cannot be quiet of mind where
one has not practical certainty, that is high probability, of security as to life, liberty,
property, etc. The positive law by marking the way shows the citizen how he may walk
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Law does not exclude force or fear of force from the picture of positive
law, whether considered from the bad man point of view, or the poten
tial bad man, namely the good man point of view. Physical force and
fear of the same is a very important element in rendering law effective,
but to make it the substitute for the normative in law, and for the

binding element in law contradicts both reason and fact. Physical force
is the buttress, not the building, whether law is considered from the

good man or the bad man viewpoint.
As I have said before, Natural Law Jurisprudence has both a flexible

and an inflexible content. Despite the emphatic distinction between
mala in se and mala prohibita made by Natural Law School writers from
the very beginning, we find distinguished legal scholars, some of whom

give the impression of being well-versed in Natural Law Jurisprudence,
apparently conceiving that Natural Law envisaged an absolute devel

opment of immutable principles by an absolute process in such a way
as to produce by deduction, a body of absolute immutable law adequate
to every place, time and situation. Natural Law holds nothing of the
kind. It does hold certain immutable, perpetual fundamental principles,
that apply to certain types of human action at all times and in all places.
But the vast portion of regulatable human activity in civil society con

sists in variable, mutable means of safeguarding those fundamentals or

with security and peace, as well as with some opportunity for prosperity, an element

involved in peace and human dignity. Law looks, therefore, primarily towards the good
man and his betterment, not towards the bad. It helps man to bring' out and live up to

the best in his nature. Frank misses this entirely because like the rest of the Realist

group his view of law is "clubs are trumps" ; the bad man view. For Frank and the Realist

group, law is degraded to the function of serving notice on the law breaker, or prospective
law breaker.

Predictability of the outcome of cases is only a secondary purpose of the administration
of justice according to law. Even here practical certitude or high probability, applies only
to run of the mine cases, and the probability then is not even as high as that which
the good man (the law observer) has of being undisturbed, as to life, liberty and property.
No rational man can expect much probability not to mention high probability (practical
certitude) in borderline or marginal cases. No scholastic Natural Law man would propose
such expectancy. Strange to say, Frank has to emphasize these to bolster his argument.
Finally, there are many reasons why Frank's requirement of absolute certainty and

predictability are groundless. The good man can never be absolutely certain that someone

either in good faith or bad, may not have him indicted or bring an action against him.
He himself may also violate the law through misunderstanding. In the trial of a case

there are numerous possibilities of fallibility and error. Judges may err as to the law,
juries as to facts. One's counsel may be inadequately trained or prepared. Witnesses and

evidence may be difficult to obtain. There is also the possibility that the court may re

verse prior decisions.
In the light of any clear analysis the high probability or practical certitude involved in

the administration of justice according to law, is certainly preferable to a predictability on

the basis of unconscious mind hunches, even tempered by the judges conscious view of the

ethical notions of the time and place.



1942] Natural Law and Legal Realism 529

variable means of attaining the immutable end of civil society, the com

mon good of dynamic peace and prosperity. From the Natural Law

point of view, the by far greater part of our law of Contracts, Corpora
tions, Sales, Negotiable Instruments, etc., are flexibles. No natural
law man was ever so gullible as to believe, that the law of the road, or
interstate commerce, or the Statute of Frauds, etc., were inflexible. On
the other hand, the fact that the great mass of positive law is mutable
does not blind the mind of the Natural Law School man as to the immut

ability of the fundamental principles of law.
The Natural Law distinction between mutable and immutable content

of positive law involves what to some appears to be a contradiction.
It demands clarification. Natural Law men constantly assert that
morals do not change. If, at the same time, they admit that a great
portion of the positive law, which imposes a moral ought does change,
their position seems contradictory. The problem presented is due to a

confusion of terminology. When the Natural Law man asserts that
morals do not change, he has in mind the fundamental principles of mor

ality, that is those fundamental inflexible norms. The positive civil law
on the other hand uses the term principle in a much more extensive sig
nificance. Positive civil law makes no clear distinction between what
Natural Law calls immutables and what Natural Law would call rules
for the application of the same to types of cases, and rules for the deter
mination of indifferent acts. Natural Law holds that the latter can and
do change and hence that in respect to these norms what is normally
good today may be morally bad tomorrow and vice-versa. If the Na
tural Law man used the term principle in the positive civil law signifi
cance, he would say, some principles of morals do not change (namely
the basic ones) and some do change (namely those used for the deter
mination of types of indifferent acts, etc.).
In view of the fact that the greater portion of our civil law consists

of flexible norms and legal principles imbedded in cases called prece
dent, it is clear that from the Natural Law point of view, that the doc
trine of stare decisis is not a universal inflexible, as Jerome Frank would
make us believe. An inflexible stare decisis, as applied to many of our

precedents, is repugnant to Natural Law. However, there should be a

limited application of the doctrine of stare decisis, to provide uniformity
in the administration of justice, to prevent public and private law from

inflicting undue retroactivity, to insure the individual of practical cer
tainty, {i.e., high-working probability, not absolute certitude)71 as to

"Jerome Frank in his work Law and the Modern Mind, expends much cynical energy
in demolishing the certainty and predictability of the administration of Justice according
to law, i.e., precedent and principle. He even goes further and attributes the dire evils
of the law to the scholastic influence on our early English law. Frank muffs the ball almost
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life, liberty and property. All these things are requisites for that high
sense of security, necessary for peace, and prosperity, two of the ends of
civil society. There never was a time in our Anglo-American law when
stare decisis was looked upon as an absolute inflexible, although the doc
trine has been misused. It certainly was not considered as such by Na
tural Law School men. Neither is it true that over-conservatism, form
alism and rigidity are defects that emanate from Natural Law. Limited
conservatism and rigidity are, in fact, assets of any legal system. From
what I have said above as to security and peace, even the flexible part of
law should not change too rapidly, and it has long been recognized that
cura de minimis would frustrate all positive law.
Realists have to over-emphasize borderline cases or marginal cases to

bolster their argument against reasonable predictability, based on prin
ciples. Borderline or marginal circumstances involving human beha

vior, constitute the precise situations, where reason should not expect or
demand much probability or predictability, not to even mention cer

tainty. Natural Law demands none in such situations. Marginal case

decisions do, however, have a practical significance for the philosopher.
Because the granting of certiorari is within the discretion of our Supreme
Court, marginal cases loom large in the Court's decisions. As they are

real problem cases, they provide more opportunity for close reasoning.
The way in which marginal cases are determined thus frequently brings
out the philosophy of the Court, as to life and law, and gives a good hint
as to the way in which more important or vital principles might be inter

preted, for the penumbra in law is not completely divorced from the
umbra. These marginal cases clearly indicate that the philosophy of a

court, (the Realists to the contrary) is much more vital than the partic
ular determination of a case, whether the case be in the umbra or pen
umbra. Mr. Justice Frankfurter, in his article on Holmes, stated the
role of philosophy in law correctly. Decisions are functions of some

juristic philosophy.72 A former chief justice definitely implied the same

every, time it touches his glove. A wide awake censor, to keep in restraint unconscious
mind aversions, would have permitted his conscious mind to operate with greater calmness
and clarity. It is true, scholastic thought, through the clergy, had a tremendous, if not al
most exclusive, influence over English law in its formative period. What Frank seems to

have muffed was the fact that reputable authorities seem to think it was a pretty good
influence. Maitland who cannot very well be accused of bias, conscious or unconscious,
tells us: "It is by 'popish clergymen' that our English common law is converted from the
rude mass of customs into an articulate system, and when the 'popish clergymen', yielding
at length to the Pope's commands, no longer sit as the principal justices of the King's
court, the creative age of our Medieval law is over. . . . English law, more especially Eng
lish law of civil procedure, was rationalized under the influence of the canon law." Poi>

lock and Maitland, 2 History of English Law (2d ed. 1898) 133-134. Maybe Frank
can outpoint little Maitland in that bout.
m"The waters of law are unwontedly alive. New winds are blowing on old doctrines, the
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when he asserted that the constitution is what the nine men think it is.
Positive law deals with life, with man. Juristic philosophy or Jurisprud
ence, which controls decisions, deals with the same. It must be based
on the nature of man. Cicero presented the case clearly centuries ago,
in his affirmation that the study of law must be derived from philosophy,
and that an examination of the human mind and of human society re

veals principles in comparison with which the rules of positive law are

of but trivial importance. Scholastic Natural Law demands that posi
tive law embrace those principles derived from man's nature and work
out new rules by reason and experiment which enhance the best in man's
nature both individual and social. What really differentiates Natural
Law from other systems of Jurisprudence is the view adopted as to

man's nature.
Non-natural law systems of Jurisprudence rest on a view of man's na

ture that makes man independent of his creator and hence the helpless
prey of his fellow men. For Holmes and the Realist he is a sort of

superior animal. For Scholastic Natural Law, man is a being with a

mind and a soul, and hence, superior to animals. He derives his dignity
not from other men, but from God his creator. This question of God
and morals in law is the real basic difference between Natural Law and
other philosophies of law. If there is no God, man is only an animal.
He has no innate dignity and no de jure independence. He is bound by
no norm. Morals have no place in law. Man is subject to the law for

animals, physical force. This much must be said for Realism. If man
is only an animal, Realism is correct, Holmes was correct, Hitler is cor

rect. Realism and Holmes have proposed definitely what other schools
have concealed and camouflaged, under a thin veil of custom, or auto

nomic reason, or an idea of evolving liberty or civilization or social engi
neering in interests.73 Realists bring the issue out in the open; law with

critical spirit infiltrates traditional formulas, philosophic inquiry is pursued with apology as

it becomes clearer that decisions are functions of some juristic philosophy." Frankfurter,
The Early Writings of 0. W. Holmes, Jr. (1931) 44 Harv. L. Rev. 717.
TODean Pound's end of law, the harmonization or satisfaction of social interests, wants,

claims, and demands is just as much a give-it-up philosophy as is that of the Realists.

His satisfaction of particular interests, wants, etc., has no end except to satisfy as many

interests, etc., as possible with the least friction and waste. There is no objective standard
or norm of value in this pragmatic philosophy of law. The Dean frankly tells us that, in
regard to the social sciences, it cannot be proved metaphysically what the end is. Cf. note
25. In the same passage he also tells us that it is at this weak point that the give-it-up
philosophies make their strongest attack. Of course they do. If there are no certain abso
lute ends for law and morals, then the only alternative is the give-it-up philosophy of the

Realist, or what they call the "functional Is." The give-it-up philosophy of the Realist

leads to nothing but absolutism. Dean Pound fully realizes this, and also what it implies�

might makes right. He is trying to evade that consequence of Realism, and at the same

time to avoid the necessity of bringing God and absolute moral values into the picture of
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God in the picture, or the law of animals, akin to the law of inanimate
nature. These two philosophies are world's apart. Yet it must be one

or the other. The one alone can be the basis for Democracy or for pop
ular sovereignty. The other, as I see it, can be the basis for nothing but
the absolute state.

The Present Crisis�Which Philosophy?

The choice between these philosophies is a practical critical problem
today. Realists have increased tremendously in number and influence.

Most, if not all of them, seem to be convinced of the correctness of their

position. They are dynamic men, crusaders, who believe that present
day science has found the solution to the problems of the animal, called
man. The Realists have tremendously influenced judicial and legisla
tive thought as well as legal instruction. The drive to squeeze moral

concepts out of law and legal terminology, is meeting with some success.

Economic arguments without a hint of their latent foundation on objec
tive moral justice, are increasing. Law is beginning to stand on its own

feet. Pure case method in instruction prepared the way for pure case

philosophy in law. Objective morals, if treated at all, are considered to

be unscientific yearnings for ideals resting on emotion or animal faith,
which have no place in law except as part of the environmental stimulus

Sequence and absolute liability is replacing consequence and fault. Priv

ileges, powers and immunities soft pedal the moral undertone of rights.
Public policy is what the dominant crowd wants. Administrative policy,
efficient regulation, and experimental chambers are emphasized instead
of constitutional rights and guarantees. In the field of legal philosophy,
we are quietly being led away from the thesis of Democracy and reason,
to the antithesis of social rhyme without reason. A few chosen legal
spirits may even whiff the synthesis in advance. We are ongoing.
We have had crises for Democracy before in our country. The causes

were usually internal and political. This crisis is chiefly philosophical
and the pressure is from within and without. A philosophy of life and
man and society and law lies underneath all the bruited and bruised
National and world economic problems. A correct philosophy of the
same must lie underneath the remedy. Private enterprise versus con

trolled economy, civil liberties with or without property rights, the man

agerial state and governmental control, geopolitics and governmental
cartel system, all have even greater philosophical implications and re-

law. He' is attempting the impossible. His Jurisprudence logically must end up in the

only place Pragmatism can go. He seems to sense that consequence, for he tells us in his
article: How Far Are We Attaining a New Measure of Values in Twentieth-Century Jur
istic Thought (1936) 42 W. V. L. Q. 81, 95: "Perhaps you will say that my conclusion is,
we don't know where we are going but we are on our way." The Dean tries to qualify this

statement, but it sounds for all the world like Realism's "ongoing."
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percussions than economic ones. They all touch man's life and liberty.
An insured four freedoms for the world means governmental regulation
of businesses engaged in foreign commerce and trade. Governmental

regulation of business engaged in foreign commerce and trade demands
further regulation of internal business, trade, finance, and employment.
All this means more restrictive law. It does not however require de
struction of individual rights, whether in the form of civil liberties or

property rights, or loss of control of government by the people. Proper
restriction of rights versus complete loss of rights confronts us. Which
we shall have depends on the philosophy of law that prevails. These
critical problems therefore can be met and solved on the philosophical
basis of man's de jure independence and rights, or on the basis of priv
ileges granted to those who fit into the Dominant Instrumental sequence.
Democracy versus the Absolute State means Natural Law versus

Realism.



MAY THE STATES BE REQUIRED TO ASSIST IN THE
COLLECTION OF FEDERAL TAXES ON THEIR

EMPLOYEES?!
William T. Plumb, Jr.*

TTEE decisions of all the Supreme Court subjecting to Federal taxation
the salaries of all employees of the States and their subdivisions1

have added large numbers to the ranks of Federal taxpayers. A ques
tion which may now assume importance, therefore, is whether those gov
ernments may be required to assist the Federal Government in the col
lection of Federal taxes. The question may arise particularly in con

nection with the requirement of information returns and the collection
of taxes by distraint.2 Employers are required by the internal revenue
laws to file information returns of all salary payments of $750 or more

made by them in any taxable year.3 An employer may also be required,
through the summary remedy of distraint,4 to pay over accrued salaries
and other debts owed to his employees whose Federal taxes are delin

quent.5
Little direct authority exists with respect to whether a State or a sub

division thereof may be required to file information returns or to comply
with a demand to pay over salary owing to an employee.6 The Eighth
tThe views expressed herein are entirely those of the writer, and nothing herein con

tained is to be construed as the official position of the Treasury Department or of the
Bureau of Internal Revenue.

*A.B., 1936, University of Rochester; LL.B., 1939, Cornell University. Member of the
Bar of the State of New York; Attorney, United States Bureau of Internal Revenue;
Author of Income Tax on Gains and Losses in Litigation (1940) 25 Corn. L. Q. 221, 26

Corn. L. Q. 16; Illegal Enforcement of The Law (1939) 24 Corn. L. Q. 337.
1See Graves v. New York ex rel. O'Keefe, 306 U. S. 486 (1939), overruling, Collector

v. Day, 11 Wall. 113 (U. S. 1870). See also Helvering v. Gerhardt, 304 U. S. 405 (1938).
sIn rare cases, a question might arise of requiring a State or a State subdivision to with

hold and pay the tax on the salary of a non-resident alien employee, under Internal Reve
nue Code sec. 143. That provision, as well as those mentioned in the text, would assume

greater importance if the Federal income tax should be extended to the interest on State
and local bonds, as has been urged by the President.
3Int. Rev. Code, � 147 (1940).
lId., �� 3690-3717.

"Citizens State Bank v. Vidal, 114 F. (2d) 380 (C. C. A. 10th, 1940) ; I. T. 1557, II-l
Cum. Bull. 172 (1923); G. C. M. 5251, VII-2 Cum. Bull. 73 (1928). See United States
v. Long Island Drug Co., 115 F. (2d) 983 (C. C. A. 2d, 1940). Contra: Neidich v. Ma-

loi.ey, 4 Prentice-Hall (1940) Fed. Tax Serv. If 62, 497 (D. N. J. 1940). The Long Island

Drug Co. case, reversing, 29 F. Supp. 737 (E. D. N. Y. 1939), held that salaries not yet
accrued at the time of distraint could not be reached in that manner.
This article will not consider whether present statutory provisions are sufficient to im

pose such obligations or whether additional legislation would be necessary. The obligations
of both the distraint and information provisions are imposed by the statute upon "persons".
Int. Rev. Code, �� 147, 3710 (1940). If the legislative intent appears, the word "person"

534



1942] Collection of Federal Taxes 535

Circuit has held that a debt owing from a county to a taxpayer is not

subject to distraint.7 On the other hand, a dictum in the Second Circuit
has approved a district court's holding that a city may be subjected to

distraint by the Federal Government.8 No authority has been found
with respect to information returns, but like principles would seem to

govern the question. A comparable duty imposed on the State, that of
collecting and withholding admissions taxes, was upheld by the Supreme
Court in Allen v. Regents of the University System of Georgia?11 but the
decision was limited to State activities of a "business" nature.
Three principal lines of decision must be considered in connection

with the imposition of such duties on the States and their subdivisions

by the Federal Government.

First: Sovereign immunity:* Just as the sovereign cannot be sued without
its consent, it is also not subject to garnishment or similar process
on behalf of a private litigant.10 Nor may it, of course, be required to

may be construed to include the State. Ohio v. Helvering, 292 U. S. 360, 370 (1934). The
distraint statute was held applicable to a municipal corporation in United States v. City of
New York, 12 F. Supp. 169 (S. D. N. Y. 193S), rev'd on other grounds, 82 F. (2d) 242

(C. C. A. 2d, 1936).
In I. T. 240S, VII-1 Cum. Bull. 72 (1928), it was declared that, as a matter of policy,

distraint would not be applied to salaries payable by a State or municipality, even in cases

where the salaries (from proprietary functions) were then taxable. It remains to be seen

whether that policy will be followed now that the taxability of governmental salaries has
been so greatly extended by recent cases.

'United States v. Brechtel, 90 F. (2d) 516 (C. C. A. 8th, 1937). The court did not discuss
the question, but the cases cited show that the immunity of the sovereign from garnishment
and the "burden" theory of intergovernmental tax immunity were the bases of the decision.
See also United States v. First Capital National Bank, 13 F. Supp. 380 (S. D. Iowa 1936),
rev'd on other grounds, 89 F. (2d) 116 (C. C. A. 8th, 1937), holding that a bank could not

be distrained for its debt to a State instrumentality, by analogy to the immunity of the

sovereign from suit.
'United States v. City of New York, 82 F. (2d) 242 (C. C. A. 2d, 1936), reversing on

other grounds, 12 F. Supp. 169 (S. D. N. Y. 1935), which had held the city liable for non

compliance with a Federal distraint demand.
sa304 U. S. 439 (1938).
"A subdivision of a State, such as a municipal corporation, does not share the sovereign

immunity of the State. City of Long Beach v. Metcalf, 103 F. (2d) 483 (C. C. A. 9th,
1939), cert, denied, 308 U. S. 602 (1939). It may, however, seek to avail itself of special
defenses permitted them by common law or statute. The distinction is clearly made in

Hopkins v. Clemson Agricultural College, 221 U. S. 636, 645 (1911), between such defenses
and the complete freedom from accountability of the sovereign State. In United States v.

City of New York, supra note 8, both the district court and the Circuit Court of Appeals
declared that such defenses could not prevail to defeat liability of the city for the failure of
its officers to comply with a Federal distraint levy and demand.
"Buchanan v. Alexander, 4 How. 20 (U. S. 1846) ; Lodor v. Baker, Arnold & Co., 39

N. J. L. 49 (1876). The States, in adopting the Federal Constitution, submitted to the
Federal judicial power their controversies with the United States. United States v. Texas,
143 U. S. 621 (1892). Although matters which were not of judicial cognizance at the time
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give information in aid of a private creditor. However, it does not

seem that that immunity would prevail against the superior sover

eignty of the United States, when it is acting within its granted powers.
In a strong dictum in United States v. Texas,11 referring to the immu

nity of the sovereign State from suit, Justice Harlan declared that its

immunity is against individual action, and that the question of the

suability of a State by the United States rests upon wholly different

grounds. The two governments, he continued, are "each sovereign,
with respect to the objects committed to it, and neither sovereign with

respect to objects committed to the other."12 Both are subject to the

supreme law of the land, and such a suit does no violence to the inherent
nature of sovereignty.13
Likewise, in the exercise of other Federal powers, the principle of

Federal supremacy over State sovereignty is recognized. Thus, it is
settled that Federal laws enacted under the commerce powers may oper
ate directly upon State activities, whether or not those activities are

"governmental" in character.14 State-owned lands are subject to the
Federal power of eminent domain.15 And in the exercise of the taxing
of the adoption of the Constitution may not have been covered by that submission (cf.
Hans v. Louisiana, 134 U. S. 1, IS (1890), garnishment was known prior to that time.

See Chicago, Rock Island & P. Ry. v. Sturm, 174 U. S. 710, 714-715 (1899). Although the

salary or other obligation on which the proceeding is founded was originally owed to a

private party, the United States is the real party in interest in the garnishment and there

exists a controversy between the United States and a State, to which the Federal judicial
power extends. Cf. South Dakota v. North Carolina, 192 U. S. 286 (1904).
Therefore, the State may be subjected to garnishment or wage execution upon a judg

ment for Federal taxes; the Federal Rules of Civil Procedure adopt the State procedure for

such proceedings. Rules 64 and 69. Likewise, the State may be made a party to an action
to enforce a Federal tax lien on the debt under Internal Revenue Code, � 3678. Since the

original jurisdiction conferred on the Supreme Court in actions by the United States against
a State is not exclusive (United States v. California, 297 U. S. 175 (1936)), such proceedings
may be brought in a district court. Int. Rev. Code, �� 3678 (a), 3800 (1939).
However, the summary remedy of distraint is an exercise of the executive rather than the

judicial power. Murray's Lessee v. Hoboken Land & Improvement Co., 18 How. 272 (U. S.

1855). Therefore, it does not appear that the submission of the States to the judicial power
may be relied upon as authority for subjecting them to distraint.
u143 U. S. 621, 646 (1892).
12Quoting McCulloch v. Maryland, 4 Wheat. 316, 410 (U. S. 1819).
13The Court went on to rest its decision upon the submission of the States to the Federal

judicial power under the Constitution, for the purpose of suits by the United States. Its

holding, therefore, does not directly support the imposition of the duties here under con

sideration. See supra note 10. However, if full weight be given to the language of the

opinion, the sovereign immunity of the State would appear to be no bar, in itself, to any

action by or duty imposed by the United States in the exercise of its granted powers,
whether judicial or otherwise.
"United States v. California, 297 U. S. 175, 183-185 (1936) ; Sanitary District of Chicago

v. United States, 266 U. S. 405, 425-426 (1925).
15United States v. 4,450.72 Acres of Land, 27 F. Supp. 167, 174-175 (D. Minn. 1939).
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power, with which we are most concerned here, the power of the Con

gress to give priority to the claims of the Federal Government over those
of the States was settled beyond dispute by the Supreme Court in

Spokane County v. United States.16
Therefore, whatever other grounds may exist, the sovereign immunity

of the State does not appear to interpose any obstacle to the imposition
of duties upon the States in aid of the collection of Federal taxes.

Second: "Burden" theory of intergovernmental tax immunity: The re

cent overruling of Collector v. Day17 has impaired to an, as yet, undeter
mined extent the theory of intergovernmental tax immunity. To date,
the cases have gone no further than to uphold taxes laid on govern
mental employees, which are in no substantial sense a burden on the

employer. No case has yet sustained a law laying a tax burden directly
upon the State in connection with its strictly governmental functions.18
When the State is subjected to distraint, although the tax itself falls

upon its creditor and not on the State,19 a direct burden nevertheless
is imposed upon the State, requiring the time of its employees for book

keeping, legal, and other work.20 A similar burden is obviously imposed
by a requirement of information returns.

Significant language, however, appears in Helvering v. Gerhardt,21
which tends strongly to support the power to subject the States to such
duties :

"There are cogent reasons why any constitutional restriction upon the taxing
power granted to Congress, so far as it can be properly raised by implication,
should be narrowly limited. One, as was pointed out by Chief Justice Marshall
in McCulloch v. Maryland . . and Weston v. Charleston ... is that the people
of all the states have created the national government and are represented in

Congress. Through that representation they exercise the national taxing power.
The very fact that when they are exercising it they are taxing themselves,
serves to guard against its abuse through the possibility of resort to the usual

processes of political action which provides a readier and more adaptable means

than any which courts can afford, for securing accommodation of the competing
demands for national revenue, on the one hand, and for reasonable scope for
the independence of state action, on the other.

"279 U. S. 80 (1929). See also New York v. Maclay, 288 U. S. 290 (1933).
"11 Wall. 113 (U. S. 1870), overruled by, Graves v. New York ex rel. O'Keefe, 306

U. S. 466, 486 (1939). See also Helvering v. Gerhardt, 304 V. S. 405 (1938).
"Federal taxes falling directly on the States in connection with non-governmental func

tions have been sustained. Ohio v. Helvering, 292 U. S. 360 (1934) ; South Carolina v.

United States, 199 U. S. 437 (1905). Likewise, the duty of collecting and withholding
Federal admissions taxes in connection with "business" activities of the State. Allen v.

Regents of the University System of Georgia, 304 U. S. 439 (1938).
MC/. United States v. Railroad Co., 17 Wall. 322, 327 (U. S. 1872).
xSee Buchanan v. Alexander, 4 How. 20 (U. S. 1846) ; Julander & Julander v. Reynolds,

206 Iowa 1115, 221 N. W. 807 (1928).
"304 U. S. 405 (1938).
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"Another reason rests upon the fact that any allowance of a tax immunity
for the protection of state sovereignty is at the expense of the sovereign powei
of the nation to tax. Enlargement of the one involves diminution of the other.
When enlargement proceeds beyond the necessity of protecting the state, the
burden of the immunity is thrown upon the national government with benefit
only to a privileged class of taxpayer."22

Again :

"A non-discriminatory tax laid on their net income, in common with that of all
other members of the community, could by no reasonable probability be con

sidered to preclude the performance of the function which New York and New
Jersey have undertaken, or to obstruct it more than like private enterprises are

obstructed by our taxing system.23
"The basis upon which constitutional tax immunity of a state has been sup

ported is the protection which it affords to the continued existence of the state.
To attain that end it is not ordinarily necessary to confer on the state a compe
titive advantage over private persons in carrying on the operations of its gov
ernment. There is no such necessity here, and the resulting impairment of the
federal power to tax argues against the advantage. The state and national gov
ernments must co-exist. Each must be supported by taxation of those who are

citizens of both. The mere fact that the economic burden of such taxes may be
passed on to a state government and thus increase to some extent, here wholly
conjectural, the expense of its operation, infringes no constitutional immunity.
Such burdens are but normal incidents of the organization within the same terri

tory of two governments, each possessed of the taxing power."24

The burden imposed upon the States when they are required to divert
the payment of their obligations to the satisfaction of the Federal taxes
of their obligors, or when they are required to submit information re

specting salary and other payments, is a relatively light administrative
burden imposed alike on all persons and organizations similarly situ
ated. It is imposed by the Government organized by and for the
common benefit of the people of all the States, in aid of its vital power
of taxation. In no sense can such a non-discriminatory administrative
burden be said to threaten the existence of the States. The burden is

merely "a normal incident of the organization within the same territory
of two governments, each possessed of the taxing power."

Third: Imposition of Federal duties upon State officers:25 The greatest
difficulty arises from two cases which, originating in the States' rights
era of Chief Justice Taney and both, perhaps, affected by the shifting
tides of slavery sentiment, held that the Congress has no constitutional
power to impose a mandatory duty upon a State officer, as such, or to

*Id. at 416.
aId. at 420.
MId. at 421-422.
�See Holcombe, The States as Agents of the Nation in 3 Selected Essays on ConsttM|'s

tional Law (1938) 1187; Corwin, National-State Cooperation (1937) 46 Yale L. J. 599
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compel him to perform it.26
In Prigg v. Pennsylvania,21 the defendant had recaptured a fugitive

slave in Pennsylvania. A State magistrate had refused to order the re

turn of the slave to the State from which she had fled, although required
to do so by the Federal fugitive slave law.28 The defendant thereupon
removed the slave from the State without obtaining a court order. He
was indicted and convicted under State law for abduction of the negress
with intent to keep her as a slave. In holding the State law unconstitu
tional as applied to fugitives, Justice Story took occasion to comment

upon the imposition of duties upon State magistrates by the Federal law:
"The clause is found in the national Constitution, and not in that of any

state. It does not point out any state functionaries, or any state action to carry
its provisions into effect. The states cannot, therefore, be compelled to enforce
them; and it might well be deemed an unconstitutional exercise of the power
of interpretation, to insist that the states are bound to provide means to carry
into effect the duties of the national government, nowhere delegated or intrusted
to them by the Constitution. On the contrary, the natural, if not the necessary
conclusion is, that the national government, in the absence of all positive provi
sions to the contrary, is bound, through its own proper departments, legislative,
judicial, or executive, as the case may require, to carry into effect all the rights
and duties imposed upon it by the Constitution."29

His statement was, however, entirely dictum. The holding of the case

was only that the Pennsylvania statute was an unconstitutional inter
ference with the right of recaption of fugitive slaves,30 and, since self-
help was held to be a proper remedy for the owner, no issue was raised
respecting the State magistrate's refusal to act.31
In Kentucky v. Dennison,Z2 the Supreme Court considered the Fed

eral criminal extradition law,33 which provided that, upon proper de
mand, "it shall be the duty" of the Governor of the State in which a

fugitive from justice should be found to deliver him to the State in
which he was charged with crime. A man who had been indicted in
Kentucky for assisting slaves to escape was found in Ohio. The Gov
ernor of Ohio refused extradition, and mandamus was brought against
him by an original action in the United States Supreme Court. Although

2aThat a State might voluntarily cooperate has never been doubted. See Prigg v. Penn
sylvania, 16 Pet. 539, 622 (U. S. 1842).
"16 Pet. 539 (U. S. 1842).
aAct of February 12, 1793, sec. 3, 1 Stat. 302.
a16 Pet., at 615. (Italics supplied).
""Guaranteed by U. S. Const. Art. IV, � 2, cl. 3.

"Justice McLean stated in a concurring opinion, at page 664, that it seemed to be con

ceded in argument that Congress had no power to impose duties on State officers, but he
felt that, with respect to fugitives, the Constitution itself had imposed the duty.
"24 How. 66 (U. S. 1860).
fflAct of Feb. 12, 1793, sec. 1, 1 Stat. 302, 18 U. S. C. � 662 (1940).
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holding that the Governor's duty to grant extradition was ministerial
and not discretionary, Chief Justice Taney concluded that the statute

declared merely a moral duty on the Governor to act, since it provided
no means to compel performance of the duty or to punish a refusal to

perform. It is impossible to dismiss the case as resting solely on statu

tory construction, however, for the principal reason given for adopting
that construction was that any other would be unconstitutional.34 The

Chief Justice, speaking for a unanimous Court, declared :

". . . nor is there any clause or provision in the Constitution which arms

the Government of the United States with this power. Indeed, such a power
would place every State under the control and dominion of the general govern
ment, even in the administration of its internal concerns and reserved rights.
And we think it clear, that the federal government, under the constitution, has
no power to impose on a State officer, as such, any duty whatever, and compel
him to perform it; for if it possessed this power, it might overload the officer
with duties which would fill up all his time, and disable him from performing
his obligations to the State, and might impose on him duties of a character in

compatible with the rank and dignity to which he was elevated by the State."35

Such was not, however, the conception of the founders. In The Fed

eralist, there are clear indications that it was contemplated that State
officers might be bound to assist in the enforcement of valid Federal
laws.36 In Number 27 of The Federalist, Alexander Hamilton declared:

"The plan reported by the convention, by extending the authority of the
federal head to the individual citizens of the several States, will enable the gov
ernment to employ the ordinary magistracy of each in the execution of its law.
... It merits particular attention in this place, that the laws of the Confed
eracy, as to the enumerated and legitimate objects of its jurisdiction, will be
come the supreme law of the land; to the observance of which all officers, legis
lative, executive, and judicial, in each State, will be bound by the sanctity of an
oath. Thus, the legislatures, courts and magistrates, of the respective members,
will be incorporated into the operations of the national government as far as its

just and constitutional authority extends; and will be rendered auxiliary to the

enforcement of its laws."37

The term "magistrates", when used as a parallel to "legislatures" and
"courts", clearly refers to executive officers, and the oath referred to by

The case is criticized by the authorities cited supra note 25. See also the writer's Illegal
Enforcement of the Law (1939) 24 Corn. L. Q. 337, 339.
"24 How. at 107-108. (Italics supplied).
""In Cohens v. Virginia, 6 Wheat. 264, 418-419 (U. S. 1821), Chief Justice Marshall de

clared that, in interpreting the Constitution, much weight would be attached to contem

poraneous expositions thereof, particularly in The Federalist. Since The Federalist was

written in answer to objections respecting the extent of the powers given the Federal Gov
ernment and the diminution of State sovereignty thereby, he declared that those writings
would be given greatest weight when they frankly avowed and defended a Federal power.
^(Italics supplied).



1942] Collection of Federal Taxes 541

Hamilton is required of State executive as well as other officers.38 It is

clear, therefore, that it was contemplated that the United States might
require the cooperation of such State officers in carrying out Federal
laws.39 ,

That conception was reflected in a statement by Chief Justice
Marshall in Cohens v. Virginia.*0 In that case the Court upheld Section
25 of the Judiciary Act of 1789, which provided for an appeal from
the State courts to the United States Supreme Court in cases involving
the Constitution, laws, and treaties of the United States.41 In reply to

the argument that the total separation of the State and Federal judiciary
did not permit the overturning of the judgments of one by the other, he
declared that for many purposes the United States is a single nation
and that, in the exercise of all powers given for these objects, it is

supreme. He continued:

"It can, then, in effecting these objects, legitimately control all individuals or

governments within the American territory. . . . These States are constituent
parts of the United States. They are members of one great empire�for some

purposes sovereign, for some purposes subordinate. . . .

"We think that in a government acknowledgedly supreme, with respect to ob

jects of vital interest to the nation, there is nothing inconsistent with sound rea

son, nothing incompatible with the nature of government, in making all its de
partments supreme, so far as respects those objects, and so far as is necessary
to their attainment."42

If all the Federal departments are supreme within the scope of their

powers, and if, in the exercise of those powers, all individuals or gov
ernments within the American territory may be controlled, then surely
the United States may require the cooperation of the States in the exer

cise of its taxing power.
Nevertheless, the trend turned against such a conception, as shown

by the Prigg and Dennison cases. Although those cases were never over

ruled, a trend back to the original conception was apparent after the
Civil War.
In Ex parte Siebold,i3 the Court upheld the power of the Federal Gov

ernment to punish State election officials for offenses connected with

Congressional elections. Justice Bradley declared:

"U. S. Const. Art. VI, cl. 3.
wSee also Number 36 of The Federalist, in which Hamilton answered objections that the

machinery of taxation would be duplicated, by saying:
"In other cases, the probability is that the United States will either wholly abstain

from the objects preoccupied for local purposes, or will make use of the State officers
and State regulations for collecting the additional imposition." (Italics supplied.)

*�6 Wheat. 264 (U. S. 1821).
"Now 28 U. S. C. � 344 (1940).
% Wheat. 264, at 414-415.
"100 U. S. 371 (1879).
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"As a general rule, it is no doubt expedient and wise that the operations of the
State and national governments should, as far as practicable, be conducted sep

arately, in order to avoid undue jealousies and jars and conflicts of jurisdiction
and power. But there is no reason for laying this down as a rule of universal

application. It should never be made to override the plain and manifest dictates
of the Constitution itself. We cannot yield to such a transcendental view of
state sovereignty. The Constitution and laws of the United States are the

supreme law of the land, and to these every citizen of every State owes obedi

ence, whether in his individual or official capacity ,"44
"The greatest difficulty in coming to a just conclusion arises from mistaken

notions with regard to the relations which subsist between the State and na

tional governments. It seems to be often overlooked that a national constitu
tion has been adopted in this country, establishing a real government therein,
operating upon persons and territory and things; and which, moreover, is, or

should be, as dear to every American citizen as his State government is. When
ever the true conception of the nature of this government is once conceded, no
real difficulty will arise in the just interpretation of its powers. But if we allow
ourselves to regard it as a hostile organization, opposed to the proper sover

eignty and dignity of the State governments, we shall continue to be vexed
with difficulties as to its jurisdiction and authority."45

The Court distinguished Kentucky v. Dennisoni6 on the ground that the
Constitution required that extradition laws be enforced by the Federal
Government alone, whereas express provision was therein made for co

operation and for national supremacy in the conduct of Congressional
elections. The distinction thus drawn substantially weakens the force
of the quoted language, but the whole spirit of the opinion is contrary
to the principle of the Dennison case.

The Second Employers' Liability cases47 appear to be squarely in con

flict with the principle of the Dennison case. It was there held that

rights arising under an act of Congress may be enforced, as of right, in a

State court whose jurisdiction is otherwise adequate. The State court

may not refuse to hear cases under a valid Federal law which it deems

contrary to the "public policy" of the State. The Congress, in short, is
not confined to the use of the Federal judiciary for the carrying out of
its valid laws but may require the cooperation of the State courts. By
the same token, it would seem that duties might be imposed on State
executive officers in the carrying out of the supreme law of the land.
It is reasonable to anticipate, therefore, that, in line with the spirit

of recent decisions, the Prigg and Dennison cases may be overruled or

limited, and that a reasonable imposition of duties upon the States, in
aid of the collection of Federal taxes upon their employees, may be
sanctioned by the courts.

"Id. at 392. (Italics supplied).
"Id. at 393-394.

"24 How. 66 (U. S. 1860).
"223 U. S. 1, 5S-S9 (1912).
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CONCLUSION

Since (1) the sovereign immunity of the State, by itself, is a bar to
individual rather than Federal action, and (2) the burden imposed upon
a State is no greater than that imposed upon individuals similarly situ
ated and can in no way threaten the State's existence, and (3) the obli
gation of the States to cooperate in enforcing valid Federal laws was, in
fact, contemplated in the constitutional scheme, it is concluded that the
States can be required to file information returns and to comply with
demands to pay over the salaries of their employees in satisfaction of
delinquent Federal taxes.
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ADMINISTRATIVE LAW

PRIMARY JURISDICTION OF ADMINISTRATIVE AGENCIES

'JTEE long standing confusion with respect to the several doctrines that

comprise the rule of primary jurisdiction has been further muddled
by a recent Federal District Court case.1 These doctrines, though often
regarded as one and the same by judges as well as writers, are some

what different, both as to origin and application. The Adler case presents
an excellent opportunity to explore the decisions and text material on
this phase of administrative law and to determine the source and extent
of the power granted to administrative bodies and denied to the courts.
The facts are simple. Adler reserved a seat on the four o'clock plane

from Chicago to St. Louis. He arrived at the airport before the scheduled
hour, waited until five-thirty, and was then informed that the flight
had been cancelled because of bad flying conditions. The action is for
$26,000 alleged to have been the extent of his damages as a result of
the delay.2
The court granted the defendant's motion to dismiss the complaint

on the ground that Adler had not exhausted his administrative remedies
before the Civil Aeronautics Board, basing the ruling on several cases3
involving an interpretation of the Interstate Commerce Act4 and the

Shipping Act of 19 16.5 The Court said:

"Just as the Shipping Act of 1916 parallels the Interstate Commerce Act,
so does the Civil Aeronautics Act of 1938, in its general scope and purpose,
closely parallel both the Interstate Commerce Act and the Shipping Act of
1916. Each act creates an administrative agency, and each gives that agency
jurisdiction to regulate a particular type of common carrier, one by land,
one by water, and one by air. Each commission and board has the power to

prescribe reasonable rates, to prevent unjust discrimination and undue prefer
ence and prejudice, and to regulate the rules, regulations and practices of the
carriers subject to its jurisdiction."5"

The Court then ruled that:

". . . the reasonableness or lawfulness of such practice [cancellation of flight]

JAdler v. Chicago & Southern Air Lines, Inc., 41 F. Supp. 366 (E. D. Mo., 1941).
The complaint, based on a breach of defendant's duty to transport, reads in part:

"Plaintiff further states that the action and conduct of defendant ... in delaying the trans

portation, assuring him that the flight would be made, detaining plaintiff in said plane
for over an hour and then cancelling said flight, was willful, wanton, and grossly negligent."
"United States Navigation Co. v. Cunard S. S. Co., 284 U. S. 474 (1932) ; Northern

Pacific Ry. Co. v. Solum, 247 U. S. 477 (1918) ; Robinson v. Baltimore & O. R. R. Co.,
222 U. S. 506 (1912) ; Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426

(1907).
424 Stat. 379 (1887), 49 U. S. C. � 1 (1934).
B39 Stat. 728 (1916), 46 U. S. C. � 801 (1934).
61Adler v. Chicago & Southern Air Lines, Inc., 41 F. Supp. 366, 367 (E. D. Mo., 1941).

$4*
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can only be determined by the Civil Aeronautics Board, and this court is without
jurisdiction to grant any relief to the plaintiff in the absence of a finding by
that board that the practice complained of is unlawful or unreasonable, and
until the plaintiff is able to allege in a complaint that he has exhausted all of
his remedies before that board."5"

The reasoning and conclusion of the court were based to a large
degree upon the arguments presented in the brief filed by three Wash

ington attorneys as amici curiae.6 If the court had restricted its ruling
to supporting the contention of these attorneys, that Adler had first to
obtain a determination by the Board as to the reasonableness of the
carrier's practice of cancelling flights, the decision would be less subject
to criticism. By adding to this contention the doctrine of exhaustion
of administrative remedies the court also added further confusion to

these doctrines which together have been called "the keystone of the
arch of administrative regulation."7
Primary jurisdiction seems to be divided into three more or less dis

tinct rules: (1) exclusive jurisdiction, (2) exhaustion of administra
tive remedies, and (3) a corollary to the first two rules, which for
want of a better name will be called prior resort.8 While these doctrines
are of general applicability, it must be remembered that in each particular
case they must be applied as indicated in the statute creating the com

mission or board involved, which statutes vary considerably. Thus, in
some instances Congress has specified that an administrative remedy is
to be exclusive, as in the National Labor Relations Act9 and the Long
shoremen's and Harbor Workers' Compensation Act.10 Frequently it is
apparent from the fact that the statute regulates an entirely new field
that only statutory remedies are to be available.11 In the Interstate
Commerce Act,12 the Civil Aeronautics Act,13 and the statutes adminis
tered by the Securities and Exchange Commission,14 Congress has speci-
sbIbid.
6Howard C. Westwood, Gerhard A. Gesell and William DuB. Sheldon, appearing on

behalf of seventeen air carriers, which together with defendant comprise every regularly
scheduled air carrier of passengers within continental United States.
'Note (1938) 51 Harv. L. Rev. 1251.

sThe term prior resort has sometimes been used interchangeably with one or all
of the other doctrines of primary jurisdiction, but it is the term most appropriate for

the particular aspect of primary jurisdiction to which it is here applied.
949 Stat. 449 (1935), 29 U. S. C. � 151 (1940).
M44 Stat. 1424 (1927), 33 U. S. C. � 901 (1940).
aE.g., Bituminous Coal Act, 50 Stat. 72 (1937), 15 U. S. C. � 828 (1940), and Packers

and Stockyards Act, 42 Stat. 159 (1921), 7 U. S. C. � 181 (1934).
"24 Stat. 379 (1887), ^9 U. S. C. � 1 (1940).
1S52 Stat. 977 (1938), 49 U. S. C. � 401 (1940).
"Securities Act, 48 Stat. 74 (1933), IS U. S. C. � 77a (1940) ; Securities Exchange Act,

48 Stat. 881 (1934), 15 U. S. S. � 78a (1940); Public Utility Holding Company Act, 49

Stat. 803 (1935), 15 U. S. C. � 79 (1940).
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fically provided that existing remedies are not to be abridged. Some
statutes, such as the Safety Appliance Act,15 contain no express provision
one way or the other.16 With these differences in mind, let us consider
the several rules.
The rule of exclusive jurisdiction is based chiefly upon the decision in

the oft-cited Abilene11 case, in which Mr. Justice White said:

". . . that a shipper seeking reparation predicated upon the unreasonableness
of the established rate must, under the act to regulate commerce, primarily in
voke redress through the Interstate Commerce Commission, which body alone
is vested with power originally to entertain proceedings for the alteration of
an established schedule, because the rates fixed therein are unreasonable, . . ."18

Although it has been said that the Abilene decision permitted the
exercise of judicial discretion in determining whether the court of the
Commission had primary jurisdiction,19 the courts have uniformly inter

preted the decision as vesting exclusive jurisdiction in the Interstate
Commerce Commission whenever a rule or regulation . of the Commis
sion is attacked, despite the proviso in the act that the existing common

law remedies shall not be abridged or altered.20 The exclusive jurisdiction
of the Interstate Commerce Commission has also been recognized by
the courts where a carrier's rule of service is attacked. The administra
tive body, therefore, has exclusive jurisdiction of cases in which an estab
lished rate is alleged to be unreasonable21 or discriminatory,22 or in
which a rule of service is alleged to be unreasonable23 or discriminatory.24
However, where the rule or regulation itself is not being questioned, but
the issue raised is one requiring a determination of the applicability of
the rule or regulation or involving an alleged violation thereof, the
administrative body does not have exclusive jurisdiction.25 The applica-

K27 Stat. 531 (1893), 45 U. S. C. � 1 (1940).
"Although other acts and applications may be mentioned, this article concerns itself

primarily with carriers and the acts relating to carriers.

17Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426 (1907).
1BId. at 448.
"2 Ohlinger's Federal Practice (1938) 873.

"24 Stat. 387 (1887), 49 U. S. C. � 22 (1940).
^Mitchell Coal and Coke Co. v. Pennsylvania R.R. Co., 230 U. S. 247 (1913) ; Texas

& Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426 (1907).
'"Board of Railroad Commissioners v. Great N. Ry. Co., 281 U. S. 412 (1930) ; Robinson

v. Baltimore & O. R.R. Co., 222 U. S. 506 (1912).
""Midland Valley R. R. Co. v. Barkley, 276 U. S. 482 (1928) ; Northern Pacific Ry. Co. v.

Solum, 247 U. S. 477 (1918); Montgomery v. Chicago, B. & Q. R. R. Co., 228 Fed. 616

(C. C. A. 8th, 1915).
^Baltimore & O. R.R. Co. v. United States ex rel. Pitcairn Coal Co., 215 U. S. 481

(1910) ; Western & A. R.R. Co. v. Georgia Public Service Commission, 267 U. S. 49 (192"5).
^Great N. Ry. Co. v. Merchants Elevator Co., 259 U. S. 285 (1922); Pennsylvania R.R.

Co. v. Puritan Coal Mining Co., 237 U. S. 121 (1915).
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tion or interpretation of a tariff provision or of a carrier's rule presents
a judicial question which a court may determine.26
The second phase of primary jurisdiction, that a person must exhaust

his administrative remedies before he can invoke the aid of the courts,
is applied primarily to two types of cases: (1) where the court action
is premature, and (2) where the subject matter is such as to require
technical knowledge on the part of the judge.
The first type of case is best exemplified by actions brought in the

courts while proceedings connected with the action are pending before
administrative bodies,27 and by actions brought contrary to statutory
provisions indicating the need for a prior hearing before an administra
tive agency.28 In both instances the courts have declined to grant relief
until the complaining party has sought his remedy before the board.
The second type of case within this rule allows the greatest opportunity

for the exercise of judicial discretion, for if the court feels that the sub
ject matter requires consideration by a board of experts or the exercise
of administrative discretion, he may refuse to hear the case. The plain
tiff must then appear before the board or commission in order to obtain
his remedy, irrespective of the nature of his action, whether it be based
on a statutory or a common law right. Thus in a proceeding to enjoin
an order of the Georgia Public Service Commission pertaining to the
construction of certain railroad sidings, the court said that the case

". . . requires consideration by experts of the benefit of the use of such a

siding, as compared with that of other sidings, in connection with the rates

in interstate commerce, to determine whether there is undue discrimination
between shippers. The railroad company is therefor in no position to appeal
to the courts on this ground until it has invoked the investigation and decision
of the Interstate Commerce Commission upon the concrete facts in a proper
manner."29

In perhaps the leading case on this subject,30 an action for treble

damages against a steamship company allegedly violating the Sherman
Anti-Trust Act, the Supreme Court emphasized the technical aspects
of the problems raised, requiring familiarity with transportation prac
tice, and referred the plaintiff to the United States Shipping Board for
its relief.
The third aspect of the rule requiring prior administrative action is

""Pennsylvania R.R. Co. v. Stineman Coal Mining Co., 242 U. S. 298 (1916) ; Barrett v.

Gimbrell Bros. Inc., 226 Fed. 623 (C. C. A. 3d, 1915).
"�^Morgan v. United States, 307 U. S. 183 (1939) (pending the decision of the Secretary

of Agriculture) ; Prentis v. Atlantic Coast Line Co., 211 U. S. 210 (1908) (pending the

completion of a state administrative proceeding).
""Morgan v. United States, 307 U. S. 183 (1939).
"'Western & A. R.R. Co. v. Georgia Public Service Commission, 267 U. S. 493 (1925).
""United States Navigation Co. v. Cunard S. S. Co., 284 U. S. 474 (1932).
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neither as well defined nor as common as the two rules already discussed.
The doctrine of prior resort does not necessarily deny the jurisdiction
of the courts, but because of the technical aspect of the case or the neces

sity for administrative action, requires that before the court can grant
relief there must be an investigation or a determination by the appro
priate administrative agency.31 This rule has not developed as a separate
and distinct rule, but has been formulated from decisions which for the
most part were based upon one or the other of the previously mentioned
doctrines.32 It is similar to these doctrines in that it is based on the
same considerations of uniformity and expert opinion, but it differs
from them in that it does not require the granting of any relief by the
board. The courts do not deny themselves the right to determine the
law in any such case, but they require an expert investigation and deter
mination of the complicated facts in the case.

To return to the Adler case, it is obvious from a study of the act

creating the Board that the first two doctrines are not applicable. Un
like the Interstate Commerce and Shipping Acts, the Civil Aeronautics
Act does not authorize the board it creates to award reparations to a per
son complaining of the acts of a carrier subject to its jurisdiction.33
The board cannot have exclusive jurisdiction since it cannot grant any
relief, and the plaintiff cannot exhaust his administrative remedies
since there is no such remedy. If the District Court's decision can be sus

tained, therefore, it must be sustained on the basis of the third doctrine�

prior resort.
But there are in this case no complicated technical considerations.

The action against the carrier is for a breach in the performance of its
contract or duty to transport, either in contract or in torts. The plain
tiff is seeking his common law remedy, which may be sought in the
courts when the statute furnishes no remedy for a wrong or when pre
liminary administrative action is unnecessary to determine the right.34 It
has been held that "the remedy for damages caused by delay. . . not

caused by violation of the Act is in the courts";35 that an action for

"Rochester Telephone Corp. v. United States, 307 U. S. 12S (1939).
""Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 (1938); Great N. Ry. Co. v.

Merchants Elevator Co., 259 U. S. 285 (1922) ; Texas & Pacific Ry. Co. v. Abilene Cotton
Oil Co., 204 U. S. 426 (1907).
""While 49 U. S. C. � 13 specifically provides for an award of damages by the Interstate

Commerce Commission, and 46 U. S. C. � 821 authorizes the United States Shipping Board

(now the Maritime Commission) to direct the payment of full reparation to a complainant,
no such provisions are to be found in the Civil Aeronautics Act.
"�Mitchell Coal and Coke Co. v. Pennsylvania R.R. Co., 230 U. S. 247 (1913) ; United

States v. Pacific & A. Ry. and Nav. Co., 228 U. S. 87 (1913) ; Southern Ry. Co. v. Tift,
206 U. S. 428 (1907).
"'Duncan v. Atchison T. & S. F. R. R. Co'., 6 I. C. C. 85 (1893).
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damages for breach of contract is not within the jurisdiction of the
Interstate Commerce Commission ;

36 that the Interstate Commerce Com
mission does not have jurisdiction of an individual tort action;37 that the

remedy for a breach of duty to transport is in the courts;38 that where
there is a relatively simple fact situation, the courts can maintain the
action ;

39 and that the proviso40 in the Interstate Commerce Act, which is
identical with that in the Civil Aeronautics Act,41 was intended

". . . to preserve existing remedies such as those by which a shipper could,
in a state court, recover for. . . damages caused by delay in shipment, damages
caused by failure to comply with its common law duties, and the like."42

The Adler decision, therefore, seems to be within none of the three
doctrines of primary jurisdiction, and in any event, it is certainly not

properly based on the doctrine of exhaustion of administrative remedies.
The ultimate disposition of the case, if it is carried farther in the courts,43
may have some influence on the development of the doctrine of primary
jurisdiction, the growing importance of which is indicated in the state

ment that "railroad regulation developed the doctrine, public utility
regulation expanded it, tax litigation extended it, and now the rapidly
growing fields of labor and industrial regulation have adopted it."44
With the vast increase in administrative regulation, a broader applica

tion and a greater clarification of the doctrines of primary jurisdiction can

be anticipated.
WILLIAM J. BARNHARD

^McArthur Bros. Co. v. El Paso & S. W. Co., 34 I. C. C. 30 (1915).
^Councill v. Western & A. R.R. Co., 1 I. C. C. 339 (1887).
""Alabama Great Southern R.R. Co. v. Conner, 227 Ala. 562, 151 So. 355 (1933), cert.

denied 291 U. S. 675 (1934).
^Western & A. R.R. Co. v. Georgia Public Service Commission, 267 U. 493, 497 (1925) ;

United States v. Metropolitan Lumber Co., 254 Fed. 335 (D. N. J. 1918).
"49 U. S. C. � 2 provides that "... nothing in this act contained shall in any way

abridge or alter the remedies now existing at common law or by statute, but the pro
visions of this act are in addition to such remedies."

4149 U. S. C. � 676.

^Pennsylvania R.R. Co. v. Puritan Coal Mining Co., 237 U. S. 121 (1915).
"Adler's appeal is now before the Civil Aeronautics Board, but it has not yet been

scheduled for hearing.
"Note (1938) 51 Harv. L. Rev. 1252.



FEDERAL LEGISLATION

GOVERNMENT CONTRACTING UNDER THE WAR
POWERS ACT

"Victory will require the maximum war production in the
shortest possible time; speed and volume of war output, rather
than monetary cost, are the primary objectives."1

To effectuate this aim, the First War Powers Act was passed.2 Peace
time governmental contracting procedure is designed to secure goods at
the lowest possible cost to the government, and to assure equality of

opportunity for all qualified applicants and protection of the interests
of the government from possible fraud and overreaching.3 Normal pro
curement procedure therefore includes numerous precautions designed
to effect economy. Contracts were usually let on the basis of competi
tive bidding after specifications had been advertised for a period of

time,4 and after more time had elapsed before the closing date for bids.5
Performance, payment and bid bonds were required,6 and the con

tractors who were financially unable to furnish them were simply ex

cluded from business with the Government. Advance payments were

not allowed and partial payments could be made only for work that
had been done.7 This required financing of a good portion of the con-

Trom Declaration of Policy of Joint War Production Committee of Canada and the
United States, Dec. 31, 1941.
2Pub. L. No. 354, 77th Cong., 1st Sess. (Dec. 18, 1941). Contains four divisions. Title I

is substantially the same as the Overman Act of World War I and gives the President

power to redistribute the functions of the various governmental agencies. Title II gives the
President power to eliminate many of the restrictions formerly placed on the making of

government contracts and is the portion of the act which will be considered in this article.
Title III relates to trading with the enemy and re-enacts and makes more effective the

Trading with the Enemy Act of Oct. 6, 1917. Title IV provides that Title I and II shall
remain in force during the continuance of the present war plus six months or may be
terminated earlier by Congress or the President. See also H. R. Rep. No. 1507, 77th Cong.,
1st Sess. (1941).
TJ. S. v. Brookridge Farm, Inc., Ill F. (2d) 461, 463 (C. C. A. 10th, 1940).
'Tanney, Government Contract Law and Administration (1930) (Chap. III.; Rev.

Stat. � 3709 (1878), 41 U. S. C. � 5 (1940).
"44 Stat. 784 (1926), 10 U. S. C. � 310 (1940) on procurement of aircraft and parts.

Rev. Stat. � 3718 (1878), 34 U. S. C. � 561 (1940) for certain Navy supplies.
Usually, however, the specific terms are left to the head of the department and are dele

gated to the contracting officer. See 15 Ops. Att'y Gen. 226 (1877) ; 21 Ops. Att'y Gen.
595 (1897).
"49 Stat. 793, 4 (1935), 40 U. S. C. � 270 (a), (d) (1940) on construction contracts of

over $2,000; 36 Stat. 531 (1910), 41 U. S. C. � 7 (3) (1940) ; Rev. Stat. � 3718 (1878), 34
U. S. C. � 561 (1940).
34 Stat. 463 (1906), 50 U. S. C. � 177 (1940). 2 C. C. H. War Serv. (2nd ed.)

HI 20,130, 21,654 et seq.
'Rev. Stat. � 3648 (1878), 31 U. S. C. � 529 (1940); 37 Stat. 32 (1911), 34 U. S. C.
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tract by the manufacturer, a factor which in large contracts put too

great a strain on the capital structure of many a possible bidder. How

ever, from the governmental point of view, in peacetime, these were wise
business precautions.
Other legislative restrictions sought to limit the profits of firms able

to get and finance the larger contracts awarded.8 Shipbuilders were

limited in 1934 to 10% of the total contract price,9 a percentage which
was lowered in June 1940 to 8%.10 A short time later, however, when
the world situation was more acute the profit limitations of the Vinson-
Trammell Act were suspended on shipbuilding.11 The question of

profits has been a perennial thorn in the government contract field,
especially in wartime when the tendency is to get materials as quickly
as possible with little thought of the cost.12 The Second War Powers
bill (S. 2208) has passed the Senate and is now under consideration in a

House Committee. It would, among other things, give the government
the power to audit the books of any company getting any defense con

tracts. Some measure of control on cost-plus contracts should be at

tainable by more rigid cost inspection.
Government contracts were also hedged about by statutory restric

tions intended to further ends considered desirable from a social view

point. The Walsh-Healey Public Contracts Act of 1936 provides for
certain minimum wages, for overtime, and that no child or convict labor

may be used in performance of contracts.13 The Davis-Bacon Act in
1935 provides similar wage and hour restrictions in construction of pub-

� 582 (1940) 30% advances, 54 Stat. 676, 41 U. S. C. note prec. � 1, (1940) ; 54 Stat. 712

(1940), 41 U. S. C. note prec. � 1. See � 1 (c) as amended by 54 Stat. 875, 41 U. S. C.

note prec. � 1 (1940).
"53 Stat. 591 (1939), 34 U. S. C. � 556 (1940); 54 Stat. 677, 41 U. S. C. note prec.

� 1 (1941) ; Pub. L. No. 635 � 4, 76th Cong., 3d Sess. (June 15, 1940) ; 54 Stat. 400

(1940) ; 54 Stat. 1115, 42 U. S. C. Chap. 9, Note (1940) Pub. L. No. 46, 77th Cong.,
1st Sess. (May 2, 1941).

�48 Stat. 505 (1934), 34 U. S. C. � 496 (1940) known as the Vinson-Trammell Act.
1054 Stat. 677, 41 U. S. C. note prec. � 1 (1940).
u54 Stat. 1003 , 34 U. S. C. � 496 (a) (1940).
"Profits approaching scandalous proportions were made in World War I. The most

famous case on this topic was that of United States v. Bethlehem Steel Corp., 23 F. Supp
676 (D. C. Pa. 1938), 26 F. Supp. 259 (D. C. Pa. 1938); 113 F. (2d) 301 (C. C. A.

3d, 1940); cert, granted 311 U. S. 632 (1940), decided recently in favor of Bethlehem
Steel Corp. The court accepted the argument that they would not consider the U. S.

as being subject to duress and that government contracts must be lived up to. 62 Sup. Ct.
581 (1942). The issue of profits is thus put squarely in the hands of Congress, since

they make laws prohibiting excessive profits and may enforce these laws by commandeering
plants. See Graske, The Law of Government Defense Contracts (1941) � 70 et seq.
"49 Stat. 2036-2039 (1936), 41 U. S. C. �� 35-45 (1940), as amended by 54 Stat.

676, 41 U. S. C. � 40 (1940).
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lie buildings and public works;14 the Copeland or so-called "Kickback"
Act enacted in 1934 is designed to prevent employees from returning a

portion of their pay to their employers.15 The Buy American Act of
1933 and acts prohibiting employment of aliens on certain types of gov
ernment contracts, and other acts,16 are all pointed toward implementing
social policy established by other legislative enactments.
The first official step in the process of obtaining supplies and mate

rials of all sorts usually is the award of the contract for them. All of
these restrictions on the contracting power created a substantial legal
barrier at the very beginning of the procurement process�a barrier
which has no place in a war economy. Not long after the war had its
beginning in Europe the need of expanding war materials production
became apparent and restrictions were gradually lifted.
After March 1939, enactments designed to ease somewhat the legal

restrictions placed on the letting of contracts were put on the statute
books. Cost-plus-a-fixed-fee contracts were authorized in July and Sep
tember 1940 for the Army, Navy, and Maritime Commission.17 With
the use of negotiated contracts on a cost-plus basis, advertising was on

the wane. Specific authority to enter into contracts with responsible
manufacturers with or without advertising, at the discretion of the head
of the department, was granted to the Army, Navy and others, begin
ning in April 1939 and widening in scope through 1941.18 This was

of prime importance, since speed was essential.19
Negotiated contracts present many problems of economy but these

must be solved in the best manner possible, consistent with maximum
speed in obtaining maximum production.20
A basic peacetime principle of government contracts was that "no

advance of public moneys shall be made in any case", except as pro
vided by law.21 This statute has been on the books for years. Progress

1446 Stat. 1494 (1931), 40 U. S. C. � 276 (a) (1940) as amended by 49 Stat. 1011-13

(193S) and 54 Stat. 399 (1940).
"48 Stat. 948 (1934), 40 U. S. C. � 276 (b), (c) (1940).
M47 Stat. 1520 (1933), 41 U. S. C. � 10 (a) (1940); 10 U. S. C. � 310 (j) (1940);

37 Stat. 726 (1913); 39 Stat. 1192 (1917), 40 U. S. C. � 321, 6 (1940); 54 Stat. 1125
(1940).
"54 Stat. 712 (1940); 53 Stat. 591 (1939), 34 U. S. C. � 556 (1940); Pub. L. No. 11,

77th Cong., 1st Sess. (Mar. 11, 1941).
"53 Stat. 591 (1939), 34 U. S. C. � 556 (1940); 54 Stat. 600 (1940), 42 U. S. C.

� 1301 (a) (1940) ; 54 Stat. 676 (1940) ; 54 Stat. 712, 41 U. S. C. note prec. � 1

(1940) ; 54 Stat. 873, 10 U. S. C. � 1336 (a) (1940) ; Pub. L. No. 48, 77th Cong., 1st
Sess. (May 6, 1941).
nSee Graske, Law of Government Defense Contracts (1941) 125 for example.
'"Note, American Economic Mobilization, (1942) 55 Harv. L. Rev. 427, 434 et seq.;

see also Graske, Law of Government Defense Contracts (1941) Chap. IV.
aREV. Stat. � 3648 (1878), 31 U. S. C. � 529 (1940).
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payments could be made in many types of contracts22 but often the con

tract had to provide for liens in favor of the government to the extent of
such partial payments.23 Advance payments, as distinguished from

partial payments, were, until the emergency, not permitted.24 In July,
1940 and subsequently the Secretary of Navy, the Secretary of War
and others were authorized to make advance payments up to 30% of
the contract price, upon terms to be prescribed by them to protect
the interests of the Government.25 Now partial payments may be made
in addition to advance payments as the work progresses.26
After the fall of France in the middle of 1940, and the subsequent

pledge of the United States to become the arsenal of democracy it be
came essential to revise government contracting provisions to lengthen
the list of producers. Great capital outlays were necessary to finance

production lines for trucks, tanks and airplanes, and to carry a plant or
a shipyard during the period required for installing new equipment and
the initial period of meager production. The capacities and abilities of
the larger manufacturers were usually more widely known, and the

letting of one big contract was a simpler procedure for the Government
than letting many contracts to smaller manufacturers for the same

material. Hence, the bulk of the contracts were going to a small num
ber of the country's large manufacturers, and complaints began to be
heard from the small businessmen.
The priorities and allocation system seriously crippled the small busi

nessman. Since not working on essential war material production, he
could not get priorities for needed supplies, and without materials his
business was gone. And defense contracts were going almost exclusively
to the large manufacturers. It was recognized that widespread collapse
of small business would have serious economic repercussions, and would
jeopardize the success of the production effort by reducing the potential
productive capacity of the country. A special section was set up in the
Office of Production Management to deal with this problem,27 and many
partial remedies were proposed. Emphasis was placed on sub-contract
ing, which had the advantage of centralizing responsibility, yet spread
the work.28 Many plants were able to make parts of the finished prod-
"31 Stat. 32 (1911), 34 U. S. C. � 582 (1940).
"31 Stat. 32 (1911), 34 U. S. C. � 582 (1940) ; see also Secretary of Navy letter EN/L4-3

(401114) P of Nov. 14, 1940.

24Rev. Stat. 3648 (1878), 31 U. S. C. � 529 (1940).
"54 Stat. 712 (1940) as amended by 54 Stat. 884 (1940) ; 54 Stat. 676 (1940) as

amended by 54 Stat. 884 (1940).
M54 Stat. 676, 41 U. S. C. note prec. � 1 (1940).
OTThe division of Contract Distribution of the Office of Production Management. This

section was disbanded as a separate unit, however, in the reorganization of the O.P.M.
into War Production Board.

MH. R. Rep. No. 1507, 77th Cong., 1st Sess. (1940) Tit. II, "One of the objectives . . .
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uct and ship them to the prime contractor who would then assemble
them.29 In fact Donald Nelson's (Head of the War Production Board)
Direction No. 2 lays down the rule that "contracts for standard and
semi-standard articles relatively simple to make shall be placed with
smaller concerns," a principle which, if followed, should help a good
deal.
Another partial answer was the relaxation of limitations on financing

requirements by the Government. Financing by R. F. C. and the banks
was encouraged.30 The allowing of 30% advance payments was of some

help. Also the Secretaries of War and Navy were authorized in April
1941 to waive the requirement of payment and performance bonds on

contracts for supplies and material of any kind.31 This, added to the

power previously given the Secretary of War to waive such bonds on

Army Public Works construction,32 was valuable but did not solve the

problem.
Then the United States became an active participant in the war, and

Congress cleared the legal hurdles from the path of procurement of war
materials. Title II of the First War Powers Act gave the President
almost a carte blanche. In the words of the House Committee's report
on the Act:33

"Following the President's declaration of a national emergency in September,
1939, certain restrictions on procurement arrangements were, from time to time,
lifted by different statutes so that in most respects procurement procedure was

made flexible. Nevertheless, some restrictions remain in force. Title II (the
contracts title) in effect, liberalizes existing statutes relating to procurement and
permits elimination of restrictions so as to give the procurement agencies the
flexibility they need in the procurement of war material."

The language of the act is sweeping.34
"The President may authorize any department or agency ... to enter into

contracts and into amendments or modifications of contracts heretofore or here
after made . . . without regard to the provisions of law relating to the making,
performance, amendment, or modification of contracts whenever he deems such
action would facilitate the prosecution of the war."

is to facilitate the letting of defense contracts to small business men who in many cases

cannot make the goods at as low a price as the big corporations, who are often not in
a position to furnish performance bonds, and who need progress payments." A draft of a

proposed Third War Powers bill, prepared Feb. 12, 1942, by the Department of Justice
provides in Title VIII for creation of a series of Industrial Credit Corporations to finance
the "little business man" working on defense contracts or subcontracts.
'"An outstanding example of this is the assembly of U. S. Naval escort vessels in San

Francisco from parts all fabricated in and around Denver, Colorado.
"2 C. C. H. War Law Serv. fl 25, 253; 2 C. C. H. War Law Serv. f 24, 152.10, 24, 152.11.
fflPuB. L. No. 43, 77th Cong., 1st Sess. (April 29, 1941).
ePub. L. No. 800, 76th Cong., 3d Sess. (1940)
^H. R. Rep. 1507, 77th Cong., 1st Sess. (1941) p. 2.
mPub. L. No. 354, 77th Cong., 1st Sess. (Dec. 18, 1941), Title II�Contracts.
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Existing law as to limitations of profits and as to prohibition of cost-

plus-a-percentage-of cost contracts was left in effect.
To date two executive orders have been issued by the President dele

gating some of the powers granted to him. On December 27, 1941,
the War and Navy Departments and the Maritime Commission were

delegated broad powers.35 Advance, progress and other payments can

now be made up to any percent of the contract price. All types of bid,
performance and payment bonds may be waived. No advertising or

competitive bidding is necessary. All contracts or agreements for all

types of goods and services may be made or modified at the discretion
of the respective heads of departments. Thus the main obstacles are

cleared from the path of ease in contracting. However, in addition to
the profits restrictions and the prohibition of the cost-plus-a-percentage-
of-cost contracts contained in the act itself, the President had required
in his Executive Order, that regulations be issued from the heads of the
bureaus affected, to protect the national interest before allowing advance

payments; that the contracts contain the usual clause warranting that
no contingent fee or commission broker has solicited the contract and
that the Walsh-Healy Act (even though there is no advertising), the
Davis-Bacon Act, the Copeland Act, and that the Eight Hour Law, as

amended, shall still apply.
On January 14, 1942, the grant was extended to cover the Treasury

Department, the Department of Agriculture, the Federal Works Agency,
the Panama Canal, the Government Printing Office, and the National
Advisory Committee for Aeronautics.36 It may be assumed that the
other agencies and departments will be added to the list as the need
arises.
The Navy has in effect regulations issued the day after the President's

order in which contracting officers are informed of the provisions of the
Executive Order and are authorized to select such procedures as are

deemed best fitted to the purchases involved and to the needs of the

Navy. The regulations put further limitations on the contracting offi
cers' powers, however, by requiring that contracts for over $200,000
must be approved by the Secretary of the Navy.37

Congress has acted with commendable speed during this crisis in

enacting legislation designed to remove legal obstacles from the path of

government procurement officers. They have lifted most of the restric
tions, have placed discretion in the hands of the departments and bu
reaus concerned, thus speeding action, and have retained, as limitations,
provisions designed to keep in effect many of the social gains of the

^Exec. Order No. 9001 (Dec. 27, 1941), 2 C. C. H. War Law Serv. ff 20,832.
"Exec. Order No. 9023 (Jan. 14, 1942), 2 C. C. H. War Law Serv. If 20,834.
'"Sec. of Navy letter QW 20/L4-3 (411228) Dec. 28, 1941.
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past few years. They have done about all that can be done to remove

obstacles impeding the letting of contracts.
In addition a good deal of thought has been given to the profit limi

tation possibilities on war contracts. Congressional statements abound
to the effect that the profit must be taken out of war, that we shall have
no more war millionaires, and that boys shall not pay in blood for fat

corporate surpluses. To date, however, two and one half years after the
Presidential declaration of an emergency, little has been done to make
their statements a reality. A glance at the financial pages of any news

paper will show corporate reports of greatly increased profits after all
taxes. The Vinson and the Truman reports reveal some astounding
cases of (to put it mildly) negligence and incompetence so far in the
award of contracts. In many cases the interest of everyone but the
Government seems to have been looked after. One looks in vain for
really effective legislation and administrative action to limit war profits.
Prohibition of cost-plus-a-percentage-of-cost contracts removes one of
the most flagrant abuses. The auditing provisions of the Second War
Powers Act could serve to prevent excessive cost to the government if
effectively administered.
Since the Congress has acted on the really important steps first�those

of easing the ways for making of contracts�we may hope that Congress
will take the time in the near future to put teeth in the profit limitation
provisions, thus helping to avoid the excessive costs that characterized
so much of World War I, and to keep within necessary bounds the truly
astronomical debt that we are shouldering to bring this war to a suc

cessful conclusion.

LESTER W. RUBIN



NOTES
TAX PROBLEMS IN THE ELIMINATION OF ONE-MAN AND

STRONG tendency toward abandoning corporate form has appeared
recently among business enterprises owned by small groups. A

notable example was the conversion of the well-known underwriting firm,
Morgan Stanley and Co., Inc., into a partnership.1
Uncovering the reason for the trend is not too difficult. First, the

sure insulation from personal liability2 once achieved by the corporate
shareholder is, for closely-held corporations at least, rapidly vanishing.3
Courts today show an eagerness to pierce the corporate veil for the

protection of creditors.

Second, this questionable security from sudden bolts of ill-fortune
is purchased at a steadily rising price. There is unmistakable double
taxation of the owners' income. Both the corporation4 and the share

holder pay an income tax on what in the economic if not in the legal
sense is the same income. This the partner avoids.5 Not to mention
the state corporation levies possible under the doctrine of Wheeling
Steel Corp. v. Fox,6 and the levies of the state of incorporation,
there are at least five different federal taxes on corporations: the

normal income tax,7 the surtax,73 the capital stock tax8 and the cor-

'Time, Dec. 8, 1941, p. 89.

"Stevens, Corporations (1936) � 4.

"Thus, subsidiary corporations inadequately financed for the purpose of evading tort

liabilities seldom shield the parent company. E.g., Wallace v. Tulsa Yellow Cab Taxi &

Baggage Co., 178 Okla. IS, 61 P. (2d) 645 (1936) ; see Douglas and Shanks, Insulation

from Liability through Subsidiary Corporations (1929) 39 Yale L. J. 193. Again, where

the shareholder uses corporate capital for his private purposes, or where he has mingled
corporate and private accounts in inextricable confusion, the fictional entity is disregarded.
See Fuller, The Incorporated Individual (193S) 51 Harv. L. Rev. 1373 at 1381. Express
assumption of liability is sometimes found, although there is a conflict whether this may

not violate the Statute of Frauds on the argument that the corporation is "another",
where, as is the usual case, the alleged assumption was oral. Fuller, supra, at 1383.

�"Attempts to mitigate the rigor of this rule by paying the owners of the corporation
large salaries as officers, and thus reducing or wholly ehminating corporate net, are meet

ing stiff and stiffening resistance on the part of the Bureau. Salaries will be allowed only
when reasonable and when in fact payments purely for services. U. S. Treas. Reg. 103,
� 19.23 (a) -6, 7. Otherwise, they will be considered as dividends. Ibid.
6Int. Rev. Code (1940) � 181. This, however, holds true only for strict partnerships.

Limited partnerships become "associations" taxable like corporations if "the organization
is not interrupted by the death of a general partner or by a change in the ownership of

his participating interest, and if the management of its affairs is centralized in one or

more persons in a representative capacity, . . ." U. S. Treas. Reg. 103, � 19.3797-5.
"298 U. S. 193 (1936) (property tax on intangibles at "commercial domicile").
7Int. Rev. Code (1940) � 13.

CLOSELY-HELD CORPORATIONS
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related declared value excess profits tax,9 the new excess profits tax de

signed to soak up war profits,10 and the surtax on improperly accumu

lated surplus.11 Total taxes attributable to the corporate form alone12
may readily amount to fifty percent of net income. Insurance against
most risks may be purchased more cheaply. The general risk of failure
alone remains, and this, in the case of some corporations at least, is

extremely remote. Moreover, a partner may always withdraw when he
sees the business headed for an economic lee shore.13 And, in the case

of most small corporations, practically the whole substance of the en

trepreneurs is embarked in the venture anyhow, so that their personal
fortunes apart therefrom are relatively negligible.
Third, the tax-saving possibilities of the small corporation designed

as a "corporate pocketbook" are definitely a thing of the past. Once, a
windfall could be incorporated, the gain taxed at the low corporate rate,
and then the proceeds parceled out to the real owner over a long period
of years. High surtax brackets on personal income were thus wholly
avoided. This is no longer possible. Even on the violent assumption14
that the corporation escapes the cruel penalty tax on personal holding

nu. � 15.
"Id. �� 1200-1207.
"Id. �� 600-604.

mId. �� 710-752.
nId. � 102. This tax is not deductible in calculating excess profits net income. Id.

� 102 (d) (1) (A).
"Certain taxes, such as manufacturer's excises, land taxes, and payroll and workmen's

compensation levies, will remain constant whatever the form of the venture. But others
would vanish with the corporate form.
"Such at least is the better view, even where the partnership is for a fixed period.

Gilmore, Partnership (1911) � 198. If the partnership is at will, the right to withdraw
is unquestioned. Id. at � 197.

"Only those closely-held corporations actually engaged directly in commercial business
other than investing or speculation escape. Int. Rev. Code (1940) �� 501, 502. There
are two requirements for the imposition of the tax. The first is that at least 80% of
the corporation's income be "personal holding company" income�i.e., dividends, interest,
profits from stock or commodity trading, gains from sale or disposition of an interest in
an estate or trust, payments under personal service contracts, and payments for the use

of the corporation's property by a shareholder (a blow at incorporated yachts and

mansions). The second is that (at any time during the taxable year) more than fifty
percent of the capital stock be owned, directly or indirectly, by or for not more than five

individuals. For this purpose all members of a single family are considered as a single
individual. It is clear that these two requirements, however, leave an extreme scarcity of

loopholes for "wallet" corporations. And the courts have enforced it sternly, even harshly.
Cf. Sanford Corp. v. Commissioner, 106 F. (2d) 882 (C. C. A. 3d, 1939) ; Foley Securi
ties Corp. v. Commissioner, 105 F. (2d) 731 (C. C. A. 8th, 1939) ; Dean, Decadence of
the Corporate Device as a Means of Avoiding the Surtax on Individuals (1940) 15 Temp.
L. Q. 65, 82, 84.
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companies15 and foreign personal holding companies,16 the corporate
rates, including the excess profits tax, are now so high17 that little saving
would be effected. But worse, the windfall itself is taxed to the lucky
possessor, and his scheme of a contract requiring assignment to his

corporation overlooked as a fiction.18 Justice Frankfurter lanced to the
heart of the matter when he characterized this "a technically elegant
arrangement" to avoid the true facts.19
Assume therefore that the corporation in question is no longer an

economically sound proposition and that the owners decide to eliminate
it by some means or other. Three methods of elimination present them
selves. The shareholders may sell20 their shares to the corporation21 in

exchange for all its assets, fixing a price in money for each; they may

exchange their shares for a pro rata interest in the total assets;22 or

they may formally liquidate the corporation.23 Each of the possible

mInt. Rev. Code (1940) �� SOI, 502, 503. The rate had to be made stratospheric to

make the device unprofitable for individuals in the highest brackets. Consequently it may
work an extreme hardship on a person otherwise not in such a bracket.
"'Int. Rev. Code (1940) �� 331-337.
"The normal tax now varies from 15% on incomes less than $5000 to 24% on income

in excess of $38,461.54. On income above $25,000 but below the sum just named, it is

cheaper to calculate the tax by the optional method of $[4250 plus 37% of excess over

$25,000. 26 U. S. C. A. (Supp. 1941) � 13.

Let x=amount in excess of $25,000 at which the two taxes will be equal.
Then $42S0+.37x=$6000+.24x.
Transposing .13x=$1750

x=$13,461.S4
As previously pointed out, this is only one of five federal corporation taxes. Hence it

is easy to see 50% of income going for such taxes.

18Griffiths v. Helvering, 308 U. S. 355 (1940).
�ld. at 357.

^Technically, a corporation may purchase its own stock only out of surplus, both at

common law and under most statutes. Beele and Means, The Modern Corporation and

Private Property (1932) 174. But, unless a creditor or dissenting shareholder objects
strenuously enough to conduct expensive litigation, either of which is most unlikely in
the case of the type of corporation under discussion, the point will never be raised. More,
the device of shifting much of the capital stock account to paid-in surplus, which is in

growing favor, would probably defeat the most strenuous and well-heeled objector. Berie
and Means, op. cit. supra at 162.
aFor an actual example of the use of this device, see Webber v. Knox, 97 F. (2d) 921

(C. C. A. 8th, 1938). The individual taxpayer sought to have the court disregard the

corporate entity of his one-man corporation so that his resale of the asset, long held by
his corporation, would produce a capital gain rather than ordinary income. The court

declined to do so, on the theory that he had desired separateness, obtained it, and now

should pay the price.
^Assuming, as in the sale, that creditors and other shareholders do not effectively object.
This may be the only, or at least the easiest method, where creditors or shareholders

object. The shareholder objection is not wholly eliminated, for the smallest shareholder
may have a right to have a profitable business continued. Stevens, Corporations (1936)
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methods must be considered in connection with the financial picture,
both of the corporation itself and of the shareholders in relation to it.
The factors of gain or loss to the corporation, or to the shareholders, and
of the corporate earnings or loss in the year of elimination, must be

weighed to minimize the tax consequences of the move.

All these financial patterns will be considered with relation to a

hypothetical closely-held24 corporation known as Jones, Inc., having
actual paid-in capital of one million dollars, resulting from the sale of
common stock of like amount at par.
In the first alternative, the sale of the assets of the corporation to

the shareholders will result in capital gain to the corporation. This is
an extremely likely fact pattern irrespective of the actual success of the

corporation. The reason for this paradox is the harsh and indefensible
rule of United States v. Ludey.25 To explain this rule, some discussion
of the operation of the capital gains tax is essential.26 The necessity 1

for this tax is clear. Without it, speculators would pay little or no tax

while enjoying huge income. Again, tax-free income could be achieved
by the following device: Have the corporation pay no dividends and
thus increase asset value. Then sell a small fraction of one's shares
at the correspondingly increased market price.27
The gains tax operates roughly as follows: first, determine the cost

basis of the property; second, the expense of holding the property until

� 200. But this seems unlikely when the tax advantages are so definite. On the other

hand, dissolution is apt to involve certain not inconsiderable expenses, both for attorney's fees

and court costs in the dissolution proceeding.
^Elimination of the corporate form will prove impractical if the ownership is widely

dispersed. Limited partnership would probably not be effective in most cases where more

than a dozen owners were involved.
^274 U. S. 29S (1927).
^Apologies are formally tendered to those to whom this may seem over-elementary.

Clearness requires it, at least on behalf of those not technically expert in this field.
'"Stock dividends were frequently used in the early days as a means of achieving the

same thing. The landmark case of Eisner v. Macomber, 252 U. S. 189 (1920), arose over

the question whether a stock dividend of shares of the same class as those receiving the

dividend was income to the recipient. The court held that it was not "income" within
the meaning of that term in common parlance at the time the Sixteenth Amendment was

adopted. After the dividend, the shareholder had the same fractional interest in the assets.

But a dividend in common stock to holders of preferred is income to the latter. Koshland
v. Helvering, 298 U. S. 441 (1936). Similarly, a dividend of preferred on common is

income. Helvering v. Gowran, 302 U. S. 238 (1937). In both of these cases there is an

increase in economic interest; either an equity owner has become a quasi-creditor, or

vice versa. A more difficult problem is presented where non-voting common is paid on

voting common. A strong recent case held it was not income, since the proportionate
economic interest of the shareholder was not increased. Sprouse v. Commissioner, 122

F. (2d) 973 (C. C. A. 9th, 1941), (1942) 55 Harv. L. Rev. 683. After all, a man is no

richer because he has 20O/2000ths of a company instead of 100/l000ths. And he still has
a tenth of the voting power.
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resale or other realization; next deduct these two items from the amount

realized. What is left is capital gain. But, since depreciation may and
should be deducted from annual income,28 and since a proper deprecia
tion reserve will furnish a fund with which to replace the original asset
at the end of its economic life,29 to permit the deduction of full cost
from the resale price would result in a tax-free gain to the taxpayer.
He would have (a) the depreciation reserve fund�say $20,000 and

(b) the original cost of the asset�say $100,000�free of tax. Hence

depreciation actually allowed as a deduction from annual gross income
should be and is deducted from the cost basis, to produce a figure known
as the "adjusted cost basis".30 Only this may be deducted, instead of
the full cost, in calculating capital gain. But the mischievous rule of
United States v. Ludey carries this an unjustifiable step further. Depre
ciation allowed or allowable31 is deducted from the cost basis. To take
a hypothetical but typical example of the absurd and unjust results,
assume that Jones, Inc., buys an arms factory in 1930 for $100,000.
Depreciation is allowable at the rate of 2% per year. But the factory is
idle and produces no income until 1940. Nevertheless 20% allowable

depreciation must be deducted from the cost basis, although no corres

ponding depreciation reserve fund could be created. Then the factory
is resold for $90,000. The adjusted cost basis is $80,000 and Jones, Inc.,
has a taxable gain of $10,000. Yet the accounts of the corporation cor

rectly show the transaction as resulting in a loss of $10,000 (plus ex

penses and overhead).
The reasoning of the Ludey case was based on a fundamental mis

conception. The Court seized on the undoubted fact that depreciation
(i.e., wear and tear plus obsolescence) continues whether or not the
asset produces income.32 But non sequitur that a depreciation reserve

"1 Finney, Principles of Accounting (2d ed. 1936) 281; Graham and Katz, Account
ing in Law Practice (2d ed. 1938) �� 131, 144.

""Large corporations will frequently reinvest the proceeds of depreciation charges in

replacement assets or in supplementary assets, rather than retaining the amount in a

bank account as the word "fund" might suggest. This does not weaken the writer's argu
ment in any respect. It goes merely to the management's policy as to where it wishes
to put the fund for safekeeping. Thus such a company may have a machine costing $5000
and another costing $2500, after the first is 50% depreciated, instead of the original machine
plus a banked "depreciation fund" of $2500. See Graham and Katz, op. cit. supra note

28, � 159.
sTnt. Rev. Code (1940) � 113b (1) B.
^Ibid.
""So far as the recording of this fact is concerned, it is desirable to make a charge to

Depreciation Expense even in years in which there was no profit before depreciation.
But this will force charging the resulting loss against Net Worth�i.e., in recording an

impairment of the owner's capital. For tax purposes, then, this becomes most unfair.
The original capital expended on the purchase of the item has not come back�yet when
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fund can be accumulated when there is no net income before deprecia
tion. And it is only when a reserve fund can be accumulated that there
will be a tax-free gain if cost basis is not adjusted. Consequently the

tax just outlined is a tax on an actual loss and hence a capital levy,
forbidden by the Constitution if not apportioned.33 If this objection be
brushed aside, there remains the fact that a tax on a loss is not within
the spirit of our present taxing system, which is aimed at the fruit, not
the tree.34
However, the Ludey case seems35 a controlling precedent until the

Court is induced to reconsider. And the likelihood of a gain to the

corporation on sale or exchange of the asset to its shareholders is thereby
increased. Hence in such a case the added expense of formal liquidation
is more than justified by the fact that liquidation of a corporation un

mistakably fails to result in gain to it.
The Ludey rule, however, cannot result in a taxable gain to the share

holder as such. A share interest is not depreciable property. But assume
now that the elimination of the corporation will result in a large taxable

gain to its shareholders; that for the million they put in, they will get
two millions, or thereabouts, in property. It will, therefore, be essential
to make certain that sufficient cash is available to pay the tax without
the sacrifice of property at a forced sale. Some taxpayers have tried

asserting the layman's reaction that the shareholder owned the assets of
his corporation all the time and hence derived no gain or loss on its
elimination. This has failed36 more often than it has succeeded.37 Hence

it does come back later it must be treated as gain�which it is not. The net effect is a

cruel curb on socially sound speculation. It is caused by a confusion of the purposes of
the two kinds of accounting. The purpose of ordinary accounting is to state conserva

tively the actual present worth�a snapshot of condition at a single instant�for the in
formation of the owners and prospective and present creditors. Hence conservative, large
writedowns showing unrealized losses. But the purpose of tax accounting�to show an

actual capital gain or loss over the whole period of ownership�will be thrown off by the

showing of unrealized losses. What is a mere recoupment of a paper loss will appear as

a gain.
T-ollock v. Farmer's Loan and Trust Company, 157 TJ. S. 429 (1895).
MSee Eisner v. Macomber, 252 U. S. at 211. The gross injustice of the Ludey rule could

also be avoided by allowing the carryover of losses for; say, ten years.
^It did not actually appear in the facts of the Ludey case whether there was income

before depreciation against which the "allowable" depreciation might have been charged.
The case could be distinguished on this ground. In Hardwick Realty Co., Inc. v. Com

missioner, 29 F. (2d) 498 (C. C. A. 2d, 1928) where it did appear that there was no such

income, that fact was declared to be immaterial. The reasoning, however, was sketchy to

say the least.

"Webber v. Knox, 97 F. (2d) 921 (C. C. A. 8th, 1938) ; Burnet v. Commonwealth Im

provement Co., 287 U. S. 415 (1932), where P. A. B. Widener's estate bought certain
stock from a holding company all of whose shares it owned. The company had a gain,
and could not escape tax on the theory it was really part of the estate. In New Colonial
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a return based on this theory would be virtually certain to result in an

assessment of deficiency. Since the taxpayer would be more likely to

lose than to win the ensuing court battle, he should stand ready to pay
the tax first and litigate afterwards, thus avoiding crushing interest if
he loses.
He must know what the amount of the tax resulting from the elimi

nation will be. Valuation is a tricky question38 where fixed assets are

involved, or receivables of doubtful collectibility. A soothsayer rather
than a tax lawyer is what he needs. But since 1938 the Code provides a

solution to this dilemma: the "closing agreement".39 The taxpayer
submits an agreement in advance of his intended move as to the tax

consequences thereof. It can be done through the Collector, the Agenl
Ice Co. v. Helvering, 292 U. S. 435 (1934), a corporation organized to take over all the

assets of another one, trading a share of the new for a share of the old, was denied per
mission to take advantage of a loss incurred by the old corporation in the preceding year.

Only exceptional circumstances would justify the disregard of the corporate entity for
tax purposes. Coxe v. Handy, 24 F. Supp. 178 (D. Del. 1938), aff'd, 103 F. (2d) 873

(C. C. A. 3d, 1939), presented the problem of whether, on dissolution of a family corpo

ration, a taxable gain could accrue to an individual taxpayer. It was held that it could,
even though under the Revenue Act applicable when the asset was transferred to the

corporation no loss could be taken on the transfer. Accord, John K. Greenwood, 1

B. T. A. 291 (1925).
'"In Law v. McLaughlin, 2 F. Supp. 601 (N. D. Cal. 1933), the high water mark

for disregard of corporate entity to prevent the imposition of tax was reached.
The individual taxpayer transferred an hotel to his wholly-owned corporation in re

turn for its shares. Later he traded the shares for the hotel, and sold the latter.
His original cost basis was used, disregarding the two intervening transactions with his

corporation, to calculate his gain. Again, the corporate entity was disregarded to prevent
tax in Munson S.S. Line v. Commissioner, 77 F. (2d) 849 (C. C. A. 2d, 1935). The

steamship company incorporated each of its eight vessels, but itself claimed the income
tax deduction granted owners of vessels used in foreign trade.
A sound distinction was made in Hinkel v. Matter, 39 F. (2d) 159 (D. Kan. 1930)

where an individual acquired all shares of a corporation not organized by him and then
dissolved it. The court said that until resale of the only asset of the corporation, an

office building, there was no gain or loss. The "realization'' of the gain was too theo
retical for the imposition of tax. This seems good sense; otherwise the average man in

this position is apt to be frozen into an unwanted and unwieldy corporation. He will
fear to dissolve it, because without, in the usual case, getting his hands on much cash, he
may be assessed with a large tax deficiency, payable only in cash.
T-aul and Mertens, Federal Income Taxation (1934) � 52. Take real estate as

an example. Probably the best criterion of value is the recent sale price of strictly
comparable properties. Chattanooga Mattress Co., 4 B. T. A. 464 (1926). But few busi
ness properties are strictly comparable, either as to age, location, shape, construction, or

size. You then fall back on offers to buy and offers to sell. Paul and Mertens, � 52.67.
Other criteria are market condition�boom or depression�and earnings of the property.
Id. �� 52.68, 52.69. Who is bold enough to predict the outcome of a judicial determina
tion based on any or all of those factors? See Bonbright, The Valuation of Real Estate

for Tax Purposes (1934) 34 Col. L. Rev. 1397.
"Tnt. Rev. Code (1940) � 3760.

'
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in Charge, or the Technical Staff, subject to Washington's approval.
Once accepted, it is final and binding. The elimination of the corpora
tion may then safely be effectuated. By such agreements, the tax con

sequences both to the shareholder and to the corporation may be deter
mined in advance.
The next fact pattern to be considered is that where Jones, Inc., has

a remaining proprietorship interest�say $400,000�less than the origi
nal capital stock item, but the present shareholders purchased their
interest at a substantial discount from the issue price�say at $200,000��

and hence elimination would represent a net gain to them.
Here elimination by "sale" in a year where Jones, Inc., has large net

earnings is desirable since these may be offset by the long-term capital
loss. If possible, it should also be a year in which the shareholders
themselves have little other income. Hence Jones, Inc., should pay no

dividend in that year. The government might urge that the corporate
fiction should be disregarded, claiming that the sale did not represent
an actual loss to the corporation since corporation and owners were one.

But it strikes us that the government ought not to have it both ways�

disregarding or asserting the fiction whichever results in the higher tax.40
Of these alternatives, both legal symmetry and fairness would seem

better satisfied by preserving the fiction in most tax cases.41 The agree
ment by the state to attribute a distinct personality to the business or

ganism42 ought not to be lightly set aside.
In the reverse fact pattern, where Jones, Inc., has a remaining pro

prietorship interest smaller than the cost to the shareholders of their

interest, and smaller also than the original capitalization of the assets,
elimination in a year when the shareholders have large other income is

"At least unless the corporation was formed as a tax evasion device, as in Helvering v.

Gregory, 69 F. (2d) 809 (C. C. A. 2d, 1934) where Mr. Justice Learned Hand made
short work of a scheme to establish a corporation for a few weeks and then achieved
desired ends by a tax-free reorganization. Otherwise, limited liability through the corpo
rate form, so essential to free enterprise, should not be subjected to punitive taxation.
In a recent case the Commissioner's brief asserted that "the corporate entity may be

disregarded by the government in furtherance of the collection of proper taxes, but may
not be disregarded by its creator to reduce tax liability." The facts were that the taxpayer
created a corporation to hold the title to real estate and avoid the complications incident
to title held by a partnership. Corporation taxes were paid, and suit is now brought to
recover them on the theory the income was actually that of the partnership. Recovery
was allowed on account of the nominal and inactive nature of the corporation. United
States v. Brager Building & Land Corp., 124 F. (2d) 349 (C. C. A. 4th, 1941). The
contention of the Commissioner was expressly disavowed. Id. at 351.

"Thus, sales tax would be imposed on transactions between parent and subsidiary. Key
stone Mining Co. v. Gray, 120 F. (2d) 1 (C. C. A. 3d, 1941); Superior Coal Co. v.

Department of Finance, 36 N. E. (2d) 354 (111. 1941), (1941) 30 Georgetown Law

Journal 90. Contra: In re Bush Terminal Co., 93 F. (2d) 661 (C. C. A. 2d, 1939).
"Stevens, Corporations (1936) � 2.
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desirable unless failure is imminent. Even then elimination of the corpo
ration, and consequently of federal and state corporation taxes not de

pendent on income, may make the difference.
In advocating the elimination of small corporations, two caveats should

be noted. In the event many businesses deserted corporate form, the
tax law might be redrafted to impose income taxation on all forms of
business organization other than that of sole trader�and possibly even

on that. Constitutional difficulties would not seem to be insuperable.
An excise on the doing of business, measured by the profit derived, and
even graduated thereon, would probably be valid.43 Failing that, a gradu
ated gross receipts tax might be sustained.44

Long before statutory resistance is encountered, there is some likeli
hood that the Bureau of Internal Revenue will be strewing difficulties
in the path of persons seeking to eliminate corporations once lucrative
sources of revenue. Refusal to entertain closing agreements might be a

step in this direction. This would be particularly unfair since it would
favor those parties rich enough to finance any tax however high, and

consequently able to proceed defiantly with the elimination.

Weighing all considerations, it seems wise to advise clients to proceed
with all speed to dispose of closely-held corporations. In the event the
tax system is changed to overtake this development, it may then be

necessary to reincorporate; but this is cheap and easy.

TIMOTHY PETER ANSBERRY

lsThere seems to be every reason why Great Atlantic and Pacific Tea Co. v. Grosjean,
301 U. S. 412 (1937), would apply in the federal field.

"Much legitimate doubt exists whether the present court would adhere to Stewart Dry
Goods Co. v. Lewis, 294 U. S,. 5S0 (1935). See Note (1941) 30 Georgetown Law Journal
83, 88. There is also some ground for surmising that a plain tax on the income of partner
ships as such would be valid. See Burke-Waggoner Oil Asso. v. Hopkins, 269 U. S. 110

(1925), where an organization by the law of the state of its creation a partnership was

held taxable as a joint stock company.



RECENT DECISIONS
AGENCY�Right of Control, and Not the Marital Status Alone Is the Test of Prin

cipal-Agent Relationship between Married Persons

The defendant's wife used his car to drive her daughter to another city for the
express purpose of purchasing clothing for the daughter. The husband knew of the
trip and also knew of the intended purchase. While there the wife made an un

authorized purchase of some decorations for her husband's store. These were bought
without any instruction, knowledge, or consent on the husband's part. On the
return trip and with these decorations in the car, the wife negligently collided with
another car. After this accident the husband used the decorations in the operation
of his store. From a judgment against both the husband and wife, the husband
appeals. Held, judgment reversed as to the appellant husband. The trial court
committed error when it instructed the jury that the husband would be liable, as

suming negligence of the wife, if, at the time of the accident, the wife "was engaged
in performing some service or was returning . . . from some service or errand" for
her husband, as she would then be his agent and, as such, liability would attach to her
husband for her negligent acts. Bryan v. Pommert, 37 N. E. (2d) 720 (Ind. 1941).
This instruction made no distinction between the services rendered purely as a

part of the wife's household and domestic duties, and those which a wife may render
in another capacity. It likewise made no mention of the vital element of right to
control the actions of the wife, which is a paramount requisite to establish the rela
tion of principal and agent.
Under the common law the husband was liable for the torts of his wife. He was

solely liable if the tort was committed in his presence and by his consent, but there
was joint liability where the tort was committed out of his presence and without his
knowledge and consent, based on the theory of right of control. See Madden,
Persons And Domestic Relations (1931) 64-67. Today, however, because of stat

utes, most jurisdictions hold the wife solely responsible for her own torts. The
Married Woman's Statutes in each state should be consulted, however, to determine
the interpretation given it in this respect. Excluding the family purpose doctrine of
liability, and vicarious liability statutes, the husband is not liable for his wife's negli
gent operation of his car even though the car is kept for the use of the family unless
it is shown that the principal-agent relation exists. Hill v. Jacquemart, 55 Cal. App.
498, 203 Pac. 1021 (1921); Perren v. Press, 196 Wash. 14, 81 P. (2d) 867 (1938);
Aetna Casualty and Surety Co. v. Simons, 200 So. 34 (La. 1941).
Recovery against the husband must be based on respondeat superior. The mere

proof of the marital relation does not bind the husband, although it is competent
evidence, with other circumstances, to establish the fact of agency. Mitchell v. First
Nat. Bank, 136 Pa. Super. 467, 7 A. (2d) 513 (1939); Hannon v. Schwartz, 304
Mass. 468, 23 N. E. (2d) 1022 (1939). In the principal case, the court found that
the wife at the time of the collision was not actually in the employment or service
of the husband as either agent or servant. They viewed the purchase of clothing
as a service performed "by reason of her duties as a wife and mother," and refused
to rule that the relation of master and servant had been established in the absence
of any showing that the husband had a "right to control the movements of the car."
Agency could not be inferred from the circumstance that the husband, as husband
and father, might have been interested in the purchase of clothing for his daughter
and had given the wife the money to purchase it.
An interesting comparison is afforded by a case where the husband was held liable

for a collision his wife had while driving their 6 year old daughter downtown to buy a

567
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25 cent halloween dress. O'Haran v. Leiner, 306 111. App. 230, 28 N. E. (2d) 315

(1940). In that case the husband was held liable though he knew nothing of the

proposed purchase. The fact that the dress was not a necessary was not a good
defense, as the court remarked that the doctrine of respondeat superior is not limited
to family errands for necessities. In the principal case, the court was firm in its
statement that "the inquiry must be directed to the question of agency in the oper
ation of the car rather than to the question of agency for the accomplishment of
some ultimate purpose."
Whether or not there was a ratification of the unauthorized purchase in the instant

case by the use of the decorations was considered by the court, but the essential re
quirement that the unauthorized act be performed for the principal's benefit and
not for that of the agent was absent. This rule is fundamental in the doctrine of rati

fication, viz., that the contract from the very beginning must purport to be the princi
pal's contract. The mere fact alone that some benefit is derived by the person sought to
be held as principal is not enough. Restatement, Agency (1933) � 82, � 85, � 98,
comment f; Jones v. Mutual Creamery Co., 81 Utah 223, 17 P. (2d) 256 (1932);
Cameron v. Col. Savings Bank, 35 P. (2d) 422 (1934); Wedgwood v. Eastern
Commercial Travelers Accident Ass'n., 308 Mass. 463, 32 N. E. (2d) 687 (1941).
The instant case can be distinguished from the O'Haran case, for in the former the

trip itself was relevant merely to show control or lack of it, and whether the agency
was present. The right to control the operation of the car during the trip is the

important question, not what is the ultimate object to be accomplished at the desti
nation. The latter consideration is merely a circumstance which may shed light on

the all important question of right of control necessary to establish the relation of

principal and agent.
JOHN A. KOTTE

BANKRUPTCY�State Statute Giving Collision Judgment Creditor Election to
Have Debtor's Driver's License Suspended Despite Discharge in Bankruptcy
Does Not Violate Federal Bankruptcy Laws

Plaintiff in a prior suit had a judgment of $5,138.25 taken against him for damages
for personal injuries caused by his negligent operation of an automobile. The
judgment became final and remained unpaid. Under the provisions of a New York
Statute, Vehicle and Traffic Law, �� 94-b, 94-c, if an automobile operator has a

judgment taken against him for injuries he caused to person or property because of
his negligent driving, and fails to pay the judgment within fifteen days, upon the
county clerk certifying the judgment and its non-payment to the Commissioner of
Motor Vehicles, the judgment debtor's license and registration will be suspended
unless the judgment is in the meantime paid or discharged and proof of ability to

respond in damages for future accidents is furnished. The statute specifically pro
vides that a discharge in bankruptcy shall not, for the purpose of this enactment, be
a discharge of the judgment debt. A 1936 amendment provides that if the judg
ment creditor consents in writing, the debtor may be allowed a license and registra
tion for six months from the date of such consent and thereafter until the consent
is revoked in writing, if proof of ability to respond to future damages is furnished.
Vehicle and Traffic Law, � 99-b. A 1939 amendment provides that the county clerk
shall only certify the unpaid judgment to the Motor Vehicle Commissioner upon the
written demand of the judgment creditor. Vehicle and Traffic Law, � 94-b.
Plaintiff contended that this state statute in its operation put strong and unlawful
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pressure upon him as a bankrupt debtor to pay the judgment debt, and was thus in

derogation of the provisions and policy of the Federal Bankruptcy Act. Held,
the statute as originally enacted was valid as a permissible exercise of the police
power inherent in the state to see that those who have been previously adjudicated
negligent and are financially irresponsible shall be kept off the highways. The court

declined to discuss the validity or effect of the 1936 or 1939 amendments, since the
creditor had not invoked the use of the former and since the judgment should have
been certified prior to the latter one, and held that since the statute was in any event

severable, the question of their validity was not essential to a decision. Reitz v.

Medley, Commissioner of Motor Vehicles, 62 Sup. Ct. 24 (1941).
The minority believe that as the judgment creditor had invoked the provisions

of the 1939 amendment, its validity and effect on the original enactment should be
considered, and held that the statute so considered was opposed to the Bankruptcy
Act. 30 Stat. 544 (1898), 11 U. S. C. (1934). By Section 17 of that act, 30 Stat.
550 (1898), 11 U. S. C. � 35 (1934) such judgment debts as those in question are

provable in bankruptcy, and in this case they were properly scheduled as debts.
Congress has been given the paramount and exclusive power to deal with bank

ruptcies, U. S. Const., Art. 1, sec. 8; International Shoe Co. v. Pinkies, 278 U. S.
261 (1929); Northern Pacific Ry. v. Washington, 222 U. S. 370, 378 et seq. (1912);
Prigg v. Pennsylvania, 16 Pet. 539, 617, 618 (U. S. 1842), and the states may not
create legislation to interfere with the Federal enactment in any way, International
Shoe Co. v. Pinkus, supra. "Nor can any state, state court, municipal body, or mu
nicipal ordinance inflict any punishment or penalty, directly or indirectly, upon the

bankrupt, for failing to pay the debts in full, from which the national law says he
shall be discharged." In re Hicks, 133 Fed. 739, 744 (N. D. N. Y. 1905). In the

principal case, despite the adjudication of bankruptcy, the judgment debtor still
finds himself to a great degree at the mercy of his creditor, for unless he pays his
license and registration will be suspended. The effect of this pressure on the plain
tiff, a chauffeur, is obvious.
Serious questions concerning the validity of the statute result from a considera

tion of it, both as originally enacted and with the amendments. As amended, it
would appear that the enactment has in effect added another claim to the list of
those which Congress has prescribed shall not be fully discharged by bankruptcy,
30 Stat. 550 (1898), 11 U. S. C. � 35 (1940), and has thus encroached upon a field
over which Congress is to have exclusive control. The purpose of the Bankruptcy
Act is to rehabilitate the debtor and give him another chance in his business endea
vors by providing him with "a clear field for future effort, unhampered by the pres
sure and discouragement of preexisting debt," Local Loan Co. v. Hunt, 292 U. S. 234,
244 (1934). Although a discharge in bankruptcy does not amount to payment of
debts, the discharge may be pleaded as a bar to an action on the debt, or to any
other remedy which a creditor may previously have had to enforce payment. In re

Voorhees, 41 F. (2d) 81 (N. D. Ohio 1930) or to discomfort the debtor for his
failure to pay. Rosebud Shops, Inc. v. Kipnis, 139 Misc. 861, 249 N. Y. Supp. 974

(N. Y. City Ct. 1931); In re Hicks, 133 Fed. 739 (N. D. N. Y. 1905). If in the

principal case the debtor be subject to the threat of suspension of his necessary li
censes according to the desires of his judgment creditor, in whose hands alone the
1939 amendment has placed the power to bring this about, it is apparent that there
has been in reality no relief from the pressure of the judgment debt. The debtor
must either abandon his business or pay the debt, and the Bankruptcy Act in such
case affords him little sanctuary.
The statute as amended cannot be upheld on the ground that it is a valid exercise

of the state's police power to regulate and condition the use of its highways. Ac-
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cording to the wording of the 1939 amendment, if the creditor declines to take

advantage of his privilege under it and does nothing towards procuring the sus

pension of the judgment debtor's licenses, the latter may continue driving without

being required to show that he can respond financially in future accidents caused by
his negligence. This results in the anomaly of vesting the exercise of the state's

police power in the hands of a single individual, the judgment creditor, whose per
sonal desires alone will determine when it is to be brought into play.
There are objections to the statute even as originally enacted. In that form it

provides that as a matter of course the debtor's license and registration be suspended
if he fails to pay the judgment, or a substantial amount of it, within the prescribed
time. In 1933 the validity of the original enactment was twice tried within seven

months in two different federal courts in New York. The first decision held the
statute invalid, on the grounds that it denied the bankrupt full effect of a discharge
in bankruptcy. In re Perkins, 3 F. Supp. 697 (N. D. N. Y. 1933). The second

ruling upheld the statute in a strict construction of it, emphasizing that it does not
in terms say that the judgment creditor may compel the debtor to pay in spite of the

discharge in bankruptcy. This argument has been used to support the validity of the
statute�i.e., the debtor can go into other fields of economic endeavor not demanding
the use and operation of a motor vehicle, and he there will be without fear of pres
sure from former creditors. See (1934) 47 Harv. L. Rev. 870. Such a reasoning
appears to put a penalty on the debtor for taking advantage of bankruptcy pro
ceedings and is difficult to reconcile with the policy of the Bankruptcy Act. "Im
potent, indeed, is the federal court in bankruptcy, if persons taking advantage of the
act may not be protected by it from the imposition of fines and penalties, or de

privation of office, place or position, by tribunals of a state, for no other reason

than that they are invoking its provisions and seek discharge from their indebted
ness on surrendering all their property." In re Hicks, 133 Fed. 739 (N. D. N. Y.
1905). Furthermore, neither will the state police power support the original enact
ment's specific exception of a bankruptcy discharge as payment of the debt, on the
grounds that New York motorists must be protected from negligent and financially
irresponsible drivers, for by the original statute, even if the judgment debtor pays
the judgment, he must nevertheless present and have approved evidence of his

ability to respond in damages for future accidents.
In conclusion, it is significant that of 13 states which have passed similar enact

ments, the New York statute is the only one which expressly stipulates that a dis

charge in bankruptcy shall not be deemed payment of the judgment.

GEORGE KILROY

CONSTITUTIONAL LAW�Unless Defendant Has Clearly Waived Right to Coun
sel, Appointment of Co-defendant's Counsel to Represent Him Justifies Re
versal because of Conflict of Interest.

Glasser and Kretske, former assistant United States attorneys, were indicted for

conspiracy to defraud the United States. When, just previous to trial, Kretske
expressed dissatisfaction with his attorney, the trial judge, faced with delay, asked
whether Stewart, retained as attorney by Glasser, would also act for Kretske. Stew
art suggested a conflict of interest and Glasser expressed a desire to have his own

attorney. Discussion of Kretske's representation followed, Stewart finally agreeing
to act after insistence that the court recognize the possibility of conflict of interest.
Glasser neither expressly acquiesced nor made further objection. Evidence existed
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as to lack of objection by Stewart to admission of evidence inadmissible as to

Glasser and refusal by Stewart to cross examine witnesses giving testimony dam

aging as to Glasser. Both defendants were convicted. Glasser appealed on twenty
separate grounds, none of which mentioned denial of right to assistance of counsel.
The further assignment of error in the appointment of Stewart as common counsel
was made twenty days later. The convictions were affirmed and on appeal held,
Glasser was denied his constitutional right to effective assistance of counsel, guaran
teed by the Sixth Amendment. Glasser v. United States, 62 Sup. Ct. 457 (1942).
Although the right of an accused to assistance of counsel in his defense has been

termed a common law right, it did not exist in England in trials for treason until
1688 and in trials for other felonies until 1836, 1 Cooley, Constitutional Limita
tions (8th ed. 1927) 698. All except one of the original colonies recognized the

right in criminal prosecutions, although in two instances the right was limited to

capital offenses. See Powell v. Alabama, 287 U. S. 45 (1932). In federal criminal
prosecutions, the Sixth Amendment guarantees to the accused the right "to have the
assistance of counsel for his defense." The similar provisions in most state constitu
tions have assumed positions of lesser importance since Powell v. Alabama, supra,
wherein it was held that right to counsel was an incident of due process of law under
the Fourteenth Amendment. The right to counsel is permissive and may be waived
at the pleasure of the accused. Johnson v. Zerbst, 304 U. S. 458 (1937) ; Note

(1938) 24 Corn. L. Q. 270. If, however, the accused waives his right he must do so

"intelligently, understanding^ and in a competent manner." Macomber v. Hudspath,
115 F. (2d) 114, 116 (C. C. A. 10th, 1940). So, in a federal court if the accused is
not represented by counsel and has not completely and intelligently waived his con

stitutional right, the Sixth Amendment stands as a jurisdictional bar to a valid con

viction. Johnson v. Zerbst, supra. But fundamental and absolute as are the guaran
tees of the Bill of Rights, they are not devoid of limitation. Shores v. United States,
80 F. (2d) 942 (C. C. A. 9th, 1935); Note (1935) 22 Va. L. Rev. 957. Infringe
ment of their safeguards of liberty depends on the circumstances of a particular case.

Scott v. United States, 115 F. (2d) 137 (C. C. A. 10th, 1940); United States v. Har-

tenfeld, 113 F. (2d) 359 (C. C. A. 7th, 1940).
Glasser's right to assistance of counsel meant right to effective assistance, Naufield

v. United States, 118 F. (2d) 375 (App. D. C. 1941), and the right to secure counsel
of his own choice. Louis Yung v. Coleman, 5 F. Supp. 702 (D. Idaho 1934). How

ever, the purpose of the constitutional provision�to protect an accused from con

viction resulting from his own ignorance of his rights�is not to be overlooked.
Adkins v. Sanford, 120 F. (2d) 471 (C. C. A. 5th, 1941). True, Glasser's right to
the protection of the Sixth Amendment is in no way diminished by his being an

attorney, but his special experience in criminal cases is undoubtedly a factor in deter

mining whether he actually waived his right. Johnson v. Zerbst, supra. Federal
courts have recognized special knowledge on the part of the accused as limiting
the proper application of this constitutional right, United States ex rel. Coate v. Hill,
29 F. Supp. 890 (D. Pa. 1939) (prior encounters with the law and consequent knowl
edge gained thereby) ; McCoy v. Hudspeth, 106 F. (2d) 810 (C. C. A. 10th, 1939)
(background, experience and conduct of the accused) ; Cooke v. Swope, 28 F. Supp.
492 (D. Wash. 1939) (knowledge of the accused of the nature of a plea of guilty).
A natural unwillingness to permit a technical violation of a constitutional right

to impede prompt disposition of criminal cases, lends some force to the dissent of
Mr. Justice Frankfurter, who, writing for himself and the Chief Justice, upholds the
conviction of Glasser. Without doing them violence, the dissent interprets the facts
as proving Glasser's acquiescence in Stewart's appointment and absence of substantial
prejudice thereby. But the facts, while ideal material for abstract calculation as
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to the precise degree of prejudice to Glasser, hardly permit denial of its existence.
On previous occasions the court has expressly declined to weigh the amount of

prejudice arising from denial of a constitutional right such as assistance of counsel.
McCandless v. United States, 298 U. S. 432 (1935); Snyder v. Massachusetts, 291
U. S. 97 (1933). Likewise, it has indulged every reasonable presumption against
waiver of fundamental rights. Aetna Insurance Co. v. Kennedy, 301 U. S. 389

(1936). If it ever existed, the present is no time for deviation from such policy.

JOHN H. EVANS, JR.

CRIMINAL LAW�Court's Failure to Prevent Coercion of Juror by Rest of Jury
Deprived Defendant of a Fair Trial

Defendant was being tried for robbery. After deliberating ten hours, the jury
told the court that it seemed impossible that they would reach a verdict. After
four hours more, and still being unable to agree, Juror 11 was permitted to say that
he wished to speak to the Judge and District Attorney. He added that there had
not been any change in the ratio of the voting either for or against the defendant
for eleven hours, and it seemed impossible that there would be any agreement. Juror
4 was permitted to say that "you can't change a woman's mind." After deliberating
for another hour and a half, the result remained the same. Juror 11 was allowed
to repeat his statement that if and when the court saw fit to dismiss the jury for

misconduct, he would like to speak to the Judge and District Attorney. It was the
unanimous opinion of the jury that it was absolutely hopeless to arrive at a verdict

by further deliberation. One juror was allowed to state as the reason the mental
condition of one juror. Juror 4 added that the woman was sick, that she had thrown-

up all over the jury room. Juror 5 denied that she was sick. Another hour of delib
eration was given the jury and they retired. After twenty minutes they returned
with a verdict of guilty. Held, on appeal, in failing to allow a juror to pronounce
her convictions, the Judge, as well as the jurors, failed in duties they had to perform.
People v. McNaspie, 261 App. Div. 657, 27 N. Y. S. (2d) 906 (3d Dep't 1941).
It seems obvious that the defendant was deprived of constitutional rights in the

trial court. He was not given a fair and impartial trial. The action of several
jurors and of the court itself was improper because one juror who entertained a rea

sonable doubt as to the guilt of the accused was coerced into rendering a verdict
of guilty. It seems obvious that the jury stood 11-1 on the question of guilt, and
that juror 5 favored an acquittal. The defendant was, therefore, improperly pro
nounced guilty by the trial court, and this error was correctly reversed by the Court
of Appeals. '

Under constitutional or statutory guarantees thereof, every person accused of
crime is entitled to a fair and impartial trial by jury. What is a fair trial? Probably
no precise definition can be given it, but it certainly must be one where the accused's
legal rights are safeguarded, protected, and respected. There must not only be a fair
and impartial jury arid a learned and upright judge to instruct them and pass on legal
questions, but there ought to be an atmosphere of calm, in which the witnesses can

deliver their testimony without fear and intimidation, and in which the attorneys can

assert the defendant's rights freely and fully, and in which the truth may be received
and given credence without fear or violence. In no case must violence be resorted to,
and there must be no coerced verdicts. Sunderland v. United States, 19 F. (2d) 202

(C. C. A. 8th, 1927); Fisher v. State, 145 Miss. 116, 110 So. 361 (1926).
It is elementary that the meeting and concurrence of the several minds of the
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jurors is essential to a valid verdict. The views of the minority, as well as the views
of the majority, should be given careful consideration by the jurors. The majority
view should not prevail unless each and all of the jurors are in fact convinced that
such view is supported by the evidence which has been introduced before them, and,
by the law. Any other standard must necessarily result in chance verdicts, which
can but tend to bring discredit upon the whole theory of jury trials. Counts v. Com
monwealth, 137 Va. 744, 119 S. E. 79 (1923).
A verdict cannot stand where the jury has been subjected to directions or state

ments naturally operating to coerce or threaten them to reach a judgment whether
they are traceable to the judge, bailiff, an officer of the court, a party to the action,
spectators, or fellow jurors. State v. Weldon, 91 S. C. 29 (1911). State v. Koch,
33 Mont. 490, 85 Pac. 272 (1906); Brown v. State, 127 Wis. 193, 106 N. W. 536

(1906); State v. Kiefer, 16 S. D. 180, 91 N. W. 1117 (1902). The court should not

in any manner attempt to influence the deliberations of the jury, and is bound to

refrain from all expressions of opinion that might be calculated to influence the minds
of the juror. The fact that the court's motives are good is immaterial. State v.

Kiefer, supra; McBean v. State, 83 Wis. 206, 53 N. W. 497 (1892). In Roman v.

State, 41 Wis. 312 (1877) it was held that if there was a reasonable ground for sus

pecting that the jury was influenced by any statement or action the verdict should
not stand. The verdict must be free and untrammeled. Coercion is beyond the

province of the court or of a fellow juror, and any urging of a juror to agreement
contrary to his individual opinion might be coercion. A jury verdict in a criminal
case is not the average opinion, not the product of mixed thoughts. The unanimous
conclusion of twelve individuals is the certainty sought by the law. Counts v. Com
monwealth, supra; People v. Faber, 199 N. Y. 256, 92 N. E. 674 (1910).
It further appeared in this case that there were sufficient facts produced in evi

dence that pointed to the defendant's guilt. This, however, cannot be grounds for

upholding the decision of the trial court. In a criminal case, a mere preponderance
of the evidence is not sufficient to convict. People v. Viscio, 272 N. Y. Supp. 213,
'241 App. Div. 499 (3rd Dept. 1934). All states accord an accused, who has pleaded
not guilty, an absolute right to have the jury decide the question without coercion,
no matter what the evidence against him. The plea of not guilty disputes the cred

ibility of the evidence, even when uncontradicted, since there is a statutory presump
tion of innocence which belongs to the defendant during the introduction of the evi

dence; the summing up of counsel, the charge of the court, and until the jury, by its
unanimous verdict, recognizes that it has been overcome. New York Code of Criminal

Procedure, � 389; People v. Bertlini, 157 N. Y. Supp. 599, 171 App. Div. 460 (2d
Dept. 1916); State v. Riley, 71 S. E. 43, 113 N. C. 648 (1893). In case of reason
able doubt he is entitled to an acquittal.
During the course of the trial in the lower court, certain rights, which are guaran

teed every man accused of crime, were clearly violated. It is a perfect example of
misconduct on the part of jurors, and of the judge himself in allowing the state
ments to be made. It was such coercion as would have allowed the juror to impeach
the verdict. So far as the coercion was concerned, it was sufficient to vitiate the
trial even if it had not occurred in the presence of the court. The fact that it did

only serves to aggravate the injury and make it palpably and obviously erroneous.

The fact that the woman was ill might have been considered ample ground for viti

ating the verdict if her sickness had been the reason for her not wishing to continue
any longer in the jury room. Brown v. State, supra. Any one of the statements
made by the various jurors during the long colloquy with the court is sufficient
grounds for a new trial for they were clearly prejudicial and influenced the twelfth
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juror into changing her decision. The result obtained by the verdict must therefore
be ascribed to prejudice, passion, and partiality, and not to the calm weighing of the
facts which should characterize the deliberations of the jury. On such occasions,
the courts do not hesitate to interfere, as the Court of Appeals has done in this case.

ROBERT M. SCHUMO

DOUBLE JEOPARDY�Where Two Deaths Were the Result of a Single Fusillade,
Defendant's Acquittal Did Not Bar Prosecution for the Second Death

Defendant fired a shotgun at his brother. At the instant of discharge, the brother's
wife rushed in front of her husband and received fatal pellets in the breast. Defen
dant continued shooting, killing his brother. Altogether there were five shots at close
intervals. Indicted and tried for murder of his brother, defendant was acquitted on

grounds of justifiable self-defense. Subsequently indicted for murder of the wife,
defendant moved for dismissal on the grounds of double jeopardy. This was over

ruled and defendant was found guilty of manslaughter. On appeal, held, the two

deaths were the result of a series of acts, hence, defendant's former acquittal did not

bar the prosecution for the murder of the wife. State v. Melia, 1 N. W. (2d) 230

(Iowa 1941).
Beyond question is the defendant's constitutional right to be free from a second

prosecution for the same offense. The question is what constitutes the same offense.
Fundamental to an understanding of the doctrine of former jeopardy is that the iden

tity of the offense and not of the fact is referred to in the constitutional guaranty.
It is not a second jeopardy for the same act, but a second jeopardy for the same

offense that is prohibited. State v. Rose, 89 Ohio St. 383, 106 N. E. 50 (1914);
State v. O'Brien, 106 Vt. 97, 170 Atl. 98 (1934). Courts have encountered great
difficulty in the interpretation of the phrase "same offense." However, various tests
have been applied in determining whether two offenses are so identical that a prose
cution for one will constitute a bar to a prosecution for the other. See Note (1937)
7 Brooklyn L. Rev. 79. Favored by most courts is the "same evidence" test first
enunciated in Rex. v. Vandercomb, 2 Leach 708, 720, 168 Eng. Rep. R. 455 (1796),
where the court stated, "unless the first indictment were such as the prisoner might
have been convicted upon by proof of the facts contained in the second indictment,
an acquittal on the first indictment can be no bar to the second." The question to be
asked in applying this test is, "Will the evidence adequate to the one indictment
equally sustain the other?" Gavieres v. United States, 220 U. S. 338 (1911); 1

Bishop, Criminal Law (9th ed. 1923) � 1051. There would seem to be two

offenses charged if the two indictments require different proof. Several states employ
the so-called "same transaction" test, "Were both offenses part of the same criminal
transaction?" This test aims at a result of only one prosecution for the conse

quences of the same criminal transaction, and the cases indicate that if no human
act or agency separates the two offenses, they are the same. People v. Johnson, 81
Mich. 573, 45 N. W. 1119 (1890); State v. Cooper, 13 N. J. L. 361 (1833); Herera
v. State, 35 Tex. Crim. App. 607, 34 S. W. 943 (1896).
When the courts are called upon to decide a case involving the identity of the

offenses their usual preface is that "the cases are in hopeless conflict." Where two

persons are killed or injured as a result of a single wrongful act, as, for example,
a single shot or blow, the cases are in conflict. One line of authority, generally
adhering to the "same evidence" test, seems to measure the number of offenses by
the number of persons killed or injured, the courts concluding that different evidence
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is necessary to sustain each indictment, namely, proof of injury to a different person.
People v. Brannon, 70 Cal. App. 225, 233 Pac. 88 (1924); Commonwealth v. Brown

ing, 146 Ky. 770, 143 S. W. 407 (1912) (two persons hit by one bullet); State v.

Fredlund, 200 Minn. 44, 273 N. W. 353 (1937) (two persons killed in automobile col

lision) . The other line of authority holding there is but one offense under these facts
rests on the syllogism that there is but one intent and one volition, and so but one

crime. Hurst v. State, 24 Ala. App. 47, 129 So. 714 (1930); State v. Wheelock, 216
Iowa 1428, 250 N. W. 617 (1933) (three persons killed in automobile collision);
State v. Cosgrove, 103 N. J. L. 412, 135 Atl. 871 (1927); Smith v. State, 159 Tenn.

674, 21 S. W. (2d) 400 (1929). These courts would seem to have employed the
"same transaction" test as a basis for their decisions.
It is difficult to understand why there should be any confusion in determining the

identity of the offenses where two or more persons are killed or injured as a result
of two or more wrongful acts, as several shots or blows. In those states which apply
the "same evidence" test it is obvious that there would be distinct offenses because
in such a factual situation there is nothing which conduces to a confusion of "same
offense" and "same act." However, where the "same transaction" test is employed,
if a series of shots might be contemplated as a single act or transaction, a plea of
former jeopardy would be sustained. Spannell v. State, 83 Tex. Cr. R. 418, 203 S. W.
357 (1918) (several shots, two persons killed, one intentionally and one uninten

tionally); Carson v. People, 4 Colo. App. 463, 36 Pac. 551 (1894); Burnam v. State,
2 Ga. App. 395, 58 S. E. 683 (1907). But it is worthy of note that in these cases

courts emphasized that one of the killings was unintentional, thus implying their
decision might be otherwise if both killings were intentional. And there is precedent
which directly bears out such a distinction. Blevins v. State, 20 Ala. App. 229, 101
So. 478 (1924); Combs v. Commonwealth, 259 Ky. 703, 83 S. W. (2d) 46 (1935);
Commonwealth v. Melissari, 298 Pa. 63, 148 Atl. 45 (1929).
It is quite interesting to note that although the Iowa court seems to apply the

"same transaction" test where two or more persons have been killed or injured by a

single wrongful act, holding that there is but one offense, State v. Wheelock, supra,
they refuse to apply it where there have been two or more wrongful acts, as in the
instant case where there were five shots. There would seem to be little justification
for such a position, which in effect is that there are two offenses when two persons
are killed or injured by several acts (several shots) closely related in time but only
one offense if two persons are killed or injured by one act (one shot). Probably
the court would have been more consistent if it had adopted the ruling of the

Spannell case.
PAUL R. DEAN

EVIDENCE�Proof of Lost Writing�Admissibility of Copy Extended

In an action growing out of an automobile accident, defendant sought to introduce
a copy of a written statement by plaintiff exonerating its driver from negligence,
proffering testimony of the course through which the original passed, of an unsuc

cessful search for the original, and that the paper offered was a copy of the original.
Plaintiff could remember signing no paper on the day of the accident, and his son,

allegedly present, denied seeing the writing. A magistrate and a policeman, also al

leged witnesses to the signing, had no recollection of the day's incidents, independent
of their business records. The driver testified he had turned the document over to
his supervisor, who said he had filed it; neither had seen it again. The trial court
refused to admit the tendered testimony as a foundation for such "copy" evidence.
Held, reversed. Secondary evidence of a writing is admissible on proof that the
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original is lost. A copy is verified, so as to become competent secondary evidence,
if successive witnesses trace the original into the hands of a witness who made or

compared the copy. Nu-Car Carriers, Inc. v. Traynor, 125 F. (2d) 47, (App. D. C.

1942).
It is elementary that where the fact to be proved is evidenced by a writing, the

original is the best evidence and a copy is inadmissible unless the original is lost
or its absence is otherwise satisfactorily explained.
The rule requiring production of writings is one of the few rules in our system of

evidence that dates back beyond the 18th century. History shows three stages in the
evolution of the rule. First, in "trial by carta or by document" at early common

law, the majority of cases were based on documents under seal or of an otherwise
solemn constitutive or dispositive kind and if their authenticity was not denied

they fixed and determined the rights of the parties. Therefore, whoever would use

a document had to produce it, just as the court had to produce a jury in order to
have trial by jury. Holmes, Common Law 262 (1882). Second, under the rule of

"profert" in pleading, a writing which was to be used either in proving or in de

fending a cause of action could not be regularly admitted in evidence in a jury trial
unless it had been pleaded, and this was true even at that stage in the evolution of
trial by jury when a jury could use its independent knowledge acquired elsewhere
than at the trial. Thayer, Preliminary Treatise on Evidence (1898) 105. Third,
under the modern rule of evidence, any evidence is inadmissible which is substi

tutionary upon its face and shows that there is better or more direct evidence behind
that offered, unless absence of the best evidence is satisfactorily accounted for.

Wigmore, Evidence (3d ed., 1940) � 1177.
The law lays down rules to compel production of primary evidence before sec

ondary evidence can be given. Quilter v. Jorse, 14 C. B. N. S. 747, 750, 143 Eng.
Rep. R. 638 (1863). But production of the original writing may be dispensed if the
proponent of an alleged copy establishes a proper foundation by showing that the
original has been lost, destroyed or detained either by an adversary or by a third
person, or is otherwise unpresentable. See Jernigan v. State, 81 Ala. 58, 1 So. 72

(1887); Beem v. Beem, 193 Ind. 481, 141 N. E. 81 (1923); General Motors Accep
tance Corp. v. American Ins. Co., 50 F. (2d) 803 (C. C. A. 5th, 1931); Wigmore,
op. cit. supra, �� 1192, 1198-1199, 1211, 1214-1215, 1218.
In support of its decision in the principal case the court cited Chalvet v. Houston,

43 D. C. App. 77 (1915), where in an effort to show defendants had requested a loan,
plaintiff sought to testify to the contents of a lost letter written in German and
unintelligible to him but read aloud to him by his deceased wife. The decision that
the evidence was admissible as the best available was then and still is contrary to
the general rule that a witness must have testimonial qualifications � i.e., must

speak from personal observation of the event or thing to which he testifies and
not from hearsay. Wigmore, op. cit. supra, �� 657, 1278. Precedent was found in
Brien v. Richardson, 6 Colo. 605 (1883), and Morris v. Swaney, 7 Heisk. (Tenn.)
591 (1872), both of which made exceptions to the general rule of personal knowl
edge of the contents of a writing in behalf of testimony by a foreigner or illiterate
person. The cases, however, have been limited to situations falling within those
peculiar fact patterns.
In laying a foundation for copy evidence it is necessary not only to show absence

of the original, but also that the copy is properly identified with the original and
its accuracy and verity established. 2 Jones, Evidence (4th ed., 1938) � 500.
Personal knowledge is essential. Wigmore, op. cit. supra, �� 1277-1278. Obviously,
such proof of the copy requires not only proof that its contents are a correct
transcription of the original (Guinasso v. Arata, 13 Cal. App. 518, 110 Pac. 335
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(1910); Edisto Phos. Co. v. Standford, 112 Ala. 493, 20 So. 613 (1896); Propst v.

Mathias, 115 N. C. 526, 20 S. E. 710 (1894); In re Gazett, 35 Minn. 532, 29 N. W.
347 (1886)), but also that the original was the genuine document that it purported
to be. People v. Wilson, 100 Cal. App. 397, 280 Pac. 137 (1929); Wigmore, op. cit.
supra, � 2158B'(b). *

In Guilford Granite Co. v. Harrison Granite Co., 23 D. C. App. 1 (1903), the
other case cited by the court in the principal case, where a witness sought to read
in evidence a purported copy of a "log" showing, inter alia, in what work employees
were engaged, it was held admissible if that part of the log copied tended to contra
dict plaintiff's claim, providing the absence or loss of the original had been properly
explained. The court there declared it incumbent upon the proponent to show that

inquiry had been made for it of the persons with whom or at the place where it was
said to have been left. The case did not call for a complete exposition of all essen
tials necessary for a proper foundation prior to production of copy evidence, and,
it is submitted, cannot be taken to be so.

The opinion was of a summary character, citing only two cases and one section
from Wigmore. In the light of the record, which showed that none of the witnesses
having personal knowledge of the genuineness of the original had ever compared it
with the copy proffered and which showed that none could testify that the copy was

made from the original document, this summary opinion suggests that the court
here failed to realize that the doctrine of Chalvet v. Houston, supra, was being ex

tended beyond its fact pattern and that the decision established for the District of
Columbia a rule creating a new exception to the hearsay rule. The reason for the
rule that it is dangerous to prove by a copy, is that erasures, interlineations or

other imperfections in the original will not appear to the court. See Dr. Leyfield's
Case, 10 Co. 88 (a), 77 Eng. Rep. R. 1057 (1611). It is clearly proper, therefore,
that the extent and sufficiency of the foundation for copy evidence rests in the discre
tion of the trial judge. See Topinka v. Minnesota Mut. Ins. Co. v. West, 67 F. (2d) 468
(C. C. A. 107A, 1933) ; 2 Jones, op. cit. supra, � 500. Like other matters resting in the
discretion of the trial judge, his ruling should not be reversed in the absence of a

clear abuse. This decision relaxes the rule as to the foundation required for intro
duction of copy evidence which, like structural reinforcement, has supported the
centuries-old doctrine relative to production of original writings.

JAMES P. HEALEY II



BOOK REVIEWS
CASES ON CONSTITUTIONAL LAW�by Robert Adam Maurer.f Lawyers Co

operative Bublishing Co., Rochester, 1941.; Pp. vii, 1260.

In these soul stirring days of budgetary restrictions, campaigns to

eliminate waste and experiments in word saving,1 it is perhaps natural
for law students to ask: Why is it necessary to publish a new case book
on constitutional law at this time? It may not be sufficient to point
out that practically all the editors of leading case books in the field have

published new editions, but it is not without significance. The authors
seem to have been forewarned of the murmurings and have devoted a

part of their prefaces to a bit of jural apologetics.
First of all, the United States Supreme Court has been reconstituted.

Seven new justices have been appointed in the past few years. But
more important than the sweeping change in personnel, or perhaps partly
because of it, there have been material and penetrating changes in the

principles and formulas of our organic law. The tempo of the times is
reflected in the course of law in general and of public law in particular.
As Professor Maurer states it: "The more rapid the changes in Amer
ican life, the more marked have been the changes in emphasis in our

philosophy of constitutional law."2
One can hardly blame the editors for sharpening their pencils when

they have been warned by the reconstructed court that "an important
shift in constitutional doctrine" is on the way;3 or when they are ad
vised by a distinguished scholar, writing under the title of The New

Constitutionalism, that the new Supreme Court may be fearful of

opposing legislative experiments and that, in any event, the "old order

perisheth."4
Suffice it to say that the case book editors reveal good and sufficient

reasons for publishing new editions of constitutional law at this time.

tProfessor of Law, Georgetown University Law School.
Kfne of the curious developments of legal realism is the revival of semantics, the discovery

that words are slippery symbols and the ambitious proposal that all words should be eli
minated from our language unless they have definite "referents". Chase, Tyranny of

Words (1938) ; Hayakawa, Language in Action (1941). For a recent example of the use

of semantics in judicial opinions, see Frank, J. dissenting in Chrestensen v. Valentine
122 F. (2d) 511, 522-526 (1941).
It may be pertinent to remind our modern semanticists that this diagnosis of words is

nothing new, but dates back at least to Lord Coke: Qui haeret in litera haeret in cortice.

(Co. Litt. 263 b.) Broom's Legal Maxims (10th ed. 1939) 466.
2Preface, v.

'Frankfurter, J. in O'Malley v. Woodrough, 307 U. S. 277 (1939).
"Alberfsworth, The New Constitutionalism (1940) 26 A. B. A. J. 865, 868; Corwtn,

Constitutional Revolution, Ltd. (1941).

578



1942] Book Reviews 579

This necessity is clearly and objectively established by an analysis of
the materials used by Professor Maurer in his new case book. It should
be noted that the change from Long to Maurer is not merely a nominal
one. Professor Maurer has made substantial revisions in the topical
arrangement and has completely overhauled the cases. He has added
over eighty new cases to the text of his new edition and has eliminated
approximately one hundred old cases which appeared in the third edi
tion of Long's Cases on Constitutional Law. While Professor Maurer
has retained some of the old footnotes he has added many new cases to

the auxiliary material.
The elimination of old decisions in the selection of new cases, espe

cially in these days of rapid change, raises problems about which there
may be a difference of opinion. Cases which have been familiar teach

ing tools over the years, like old friends, are not easily ousted. Yet
Professor Maurer seems to have done a very thorough job of clearing
away case materials which are now outmoded. It causes an initial
shock to note that such old favorites as Truax v. Corrigan5, Dred Scott
v. Sandford8, Adkins v. Children's Hospital1, Coe v. Errol8 and Hammer
v. Dagenhart3 have been completely eliminated from Professor Maurer 's
new edition. But it must be conceded that these classic cases have out
lived their usefulness for different reasons and are now supplanted by
such successors as Santa Cruz Fruit Packing Company v. National
Labor Relations Board10, United States v. Darby11 and West Coast
Hotel v. Parrish.12 There are of course occasional withdrawals which

may arouse debates. For example, take Gelpcke v. Dubuque1* which
has long had an established place in conventional casebooks. Doubtless
the Gelpcke case was removed because of the aftereffects of Erie Rail
road v. Tompkins14" and the reasonable assumption that the latter case

had in effect overruled Gelpcke v. Dubuque.1* But it might be urged
that arguments have been made that there is still some vitality in the

principle of Gelpcke v. Dubuque and that the due process clause of the
XIV Amendment is still available to prevent the state courts from re

versing earlier decisions after the stated cause of action has arisen.16

6Long's Cases on Constitutional Law (3rd ed. 1936) 607.
"Id. at 72.
7rf. at 1219.

"Id. at 89S.
'Id. at 1020.

10Maurer's Cases on Constitutional Law (1941) 828.

*Id. at 838.

"Id. at 675.

"Long, op. cit. supra note 5, at 417.
M304 U. S. 64 (1938) ; Maurer, op. cit. supra note 10, at 303.
"McCormick and Hewins, The Collapse of General Law, (1938) 33 III. L. Rev. 126.

"Shulman, The Demise of Swift v. Tyson, (1938) 47 Yale L. J. 1336, 1351; (1938) 16

N. Y. U. L. Q. Rev. 144.
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Again it is noted that Bowditch v. Boston11 and City of Chicago v.

Sturges18 have been deleted without any new case added to illustrate
the principles set forth in the omitted material. In view of the national
emergency, the possibility of damage to private property through bombs
and the submersion of property rights of the individual in the interests
of government, it may be questioned whether the omissions are com

pletely defensible.19
However, in the main, Professor Maurer has made an excellent selec

tion of new cases and has justified the erasure of old case-law.
But the mere bulk of the new materials would mean nothing unless

the selected cases really portray rapid or substantial changes of consti
tutional doctrine in recent years. An example, based upon the case-

materials available in the new edition, may suffice to show the futility of
attempting to teach, or to study, constitutional law out of stale case

books. Opening Professor Maurer's book to chapter V entitled, "The
Bill of Rights of the Federal Constitution" and turning to the subjects
of "Religious Freedom" and "Liberty of Speech and of the Press" it

appears that over half of the text cases are of recent origin.20 But the
more important point is that the new cases must be studied in order to

obtain, in the editor's own words, "an understanding of the more recent

applications of each of the important principles to present-day facts."21
Take, for example, Minersville School District v. Gobitis?2 Is this

case the "last word" in the issue between the religious freedom of the
individual and the police power of the state? What is the possible value
or ultimate effect of the excellent and vigorous dissenting opinion of
Justice Stone?23 Are there any latent and unsolved problems which are

discernible in the learned opinion of Justice Frankfurter in the Gobitis
case? At least one penetrating question is visible, a question which may
well arise in the future. In the instant case, Justice Frankfurter brings

"Long's Cases on Constitutional Law (3rd ed. 1936) 1086.
M222 U. S. 313 (1911) ; Long's Cases on Constitutional Law (3rd ed. 1936) 1088.
"See American Economic Mobilization�A Study in the Mechanism of War (1942) 55

Harv. L. Rev. 444, 506-534.
""Of the fourteen cases listed, nine were decided since 1936.

^Preface, vi.
^310 U. S. 586 (1940); Maurer, op. cit. supra note 10, at 314.
""It is unfortunate that the dissent of Justice Stone has been omitted in Professor

Maurer's case book. The dissent of the present Chief Justice in the Gobitis case may well
be classified along with his famous utterances in United States v. Butler, 297 U. S. 1 (1936);
Maurer, op. cit. supra note 10, at 1009.

The strong support of Justice Stone's dissenting opinion in the law reviews is not without
significance. (1940) 29 Geo. L. J. 112; (1940) 39 Mich. L. Rev. 149; (1940) U. or Cot.
L. Rev. 571; (1940) 18 N. Y. U. L. Q. Rev. 124; (1940) 14 So. Cal. L. Rev. 57, 73;
(1941) 6 Mo. L. Rev. 106.
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back Pierce v. The Society of Sisters24 which declared that the Oregon
Compulsory Educational Act was unconstitutional because it compelled
every parent to send his child between eight and sixteen years of age to

a public school. It is timely to recall the striking and clear sentence

of the Supreme Court's opinion regarding the basic defect in the stated
statute: "The child is not the mere creature of the State; those who
nurture him and direct his destiny have the right, coupled with the high
duty, to recognize and prepare him for additional obligations."25 Here
is a simple statement which localizes the control of the child's education
in the home on the ground that the "right" and "high duty" are in the

parents and not in the state. Today, would it suffice to repeat glibly the
above quotation from the Oregon School case, and stop?
We need only to read and reflect upon the following passage in the

Gobitis decision to sense the possibility of a change of emphasis in the
constitutional doctrine enunciated by the Supreme Court in 1925. Ex

plaining the Pierce decision, Justice Frankfurter says: "Great diversity
of psychological and ethical opinion exists among us concerning the best

way to train children for their place in society. Because of these differ
ences and because of reluctance to permit a single, iron-cast system of
education to be imposed upon a nation compounded of so many strains,
we have held that, even though public education is one of our most cher
ished democratic institutions, the Bill of Rights bars a state from com

pelling all children to attend the public schools."26 One leaves the Flag
Salute case with the feeling that the Oregon School decision still stands,
but upon the elusive bases of "diversity of . . . opinion" and opposition
to an "iron-cast system of education"�not because of the "right" and

"high duty" which come forth from the family relations.
The purpose of following through the facial implications of the

Gobitis case is to point out the impossibility of evaluating Pierce v. So

ciety of Sisters without a careful and critical study of the recent "shift
in constitutional doctrine" evidenced in the latest cases. True, indeed,
is Professor Maurer's conclusion that only out of a study of current
cases may one intelligently estimate "the trends of the future."27
Professor Maurer's book possesses certain mechanical features which

add to its utility. He has retained at the beginning of each chapter
the particular clauses of the Constitution which are interpreted and ap
plied in the following cases. This simple feature is most helpful during
class discussion because the students have immediately available the
exact terminology of the pertinent parts of the Constitution which are

*268 U. S. 510 (1925) ; Maurer, op. cit. supra note 10, at 614.

xId. at 616. (Italics added).
xId. at 317. (Italics added).
^Preface, vi.
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under examination. The index is complete and provides a helpful fact-
approach into the case law.

WALTER B. KENNEDY*

CORPORATE DIVIDENDS�by Donald Kehl.f The Ronald Press Company, New
York, 1941. Pp. xi, 367. $7.50.

This volume is essentially a hornbook of that segment of corporation
law relating to dividends. Designed as a practical manual for lawyers,
accountants and others who have to do with dividend problems, it ex

plores in the relatively brief compass of some 350 pages a broad assort

ment of matters and touches upon nearly every subject in which divi
dends may be involved.
The usual problems are taken up in the book in more or less the ex

pected order. The "fund" available as a source for dividends is defined,
and the operations of the surplus test (denominated as the "balance
sheet surplus test") and the current net profits test are explained. These
matters are the real substance of the work and consume approximately
half of the entire volume. Then follow chapters on the declaration and

payment of dividends, the relative rights of preferred and common

stockholders, and remedies against directors and stockholders for illegal
dividends. More novel and illustrative of the scope of the work are the
three last chapters dealing with accounting problems arising upon a sale
of assets or merger, with the conflict of laws doctrine on the legality of
dividends (with special emphasis on Section 114 of the New York Stock
Corporation Law), and finally with the effect of the federal income tax

on dividends. Thus little escapes mention except such problems as those

arising in connection with a sale of shares between the date of declara
tion of a dividend and the date of its payment.
As a practical manual the book should be a helpful aid to the corpora

tion lawyer who is confronted with a specific problem. Not only does it
contain a valuable collection of authorities but also it performs the more

important function of providing a critical legal discussion suggesting
new ideas and testing the soundness of old ones. Moreover, the em

phasis on accounting aspects of dividend problems is to be commended,
and the modern flavor given by the inclusion of S. E. C. cases and regu
lations and other like materials deserves mention. The rather amazing
omission of a table of cases, however, will be found to be a distinct handi

cap.

?Professor of Law, School of Law of Fordham University; Faculty Advisor, Fordham
Law Review.

�^Member of The New York Bar.
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For the beginner in the field, however, such as the law school student,
the book is not a very desirable medium through which to become ac

quainted with dividend law and related accounting problems. The style
lacks smoothness and the exposition lucidity. As a consequence the
reader may on occasion, unless painfully careful, receive erroneous al

though unintended impressions. This reviewer for one would still refer
the uninitiated to the two excellent chapters in Bonbright's Valuation of
Property and the recent superb introductory essay to Chapter VII of
Cases and Materials on Business Associations by Dodd and Baker.
Attention should also be directed to a second and laudable objective

of the book, but one which unfortunately is not satisfactorily achieved.
This second objective seemingly is an endeavor to reappraise existing
concepts of dividend law, especially the basic issue of the "fund" from
which dividends may be declared, in the light of corporate history and
of the statutory evolution of modern dividend statutes. The many ref
erences in text and notes to early American corporate charters (in the
form of special statutes) and general dividend statutes bear witness to
the extent of this historical emphasis. But, throughout, this aspect of
the book is overshadowed by its greater desire to be a practical concise
manual. As a result one cannot help but feel that the wrong medium
has been chosen for this second purpose. Much scholarly research
apparently has been sacrificed, and what discussion there is from the

historical, statutory evolution standpoint is so sparing as to leave doubts
in the mind of the reader as to the accuracy of various conclusions. Such
doubts arise particularly in Chapter 2, as for example, in the discussion
of the meaning of the term "net profits" in various state statutes.1 Here
and elsewhere in the book the impression is given that the author's

theory of statutory construction is overly rigid and somewhat technical.
A series of articles in law reviews would have enabled the amplifica

tion of many of the ideas suggested in the present work. The history
and statutory development of American dividend law could have been

traced, the author's theories exposed to criticism and the end product
might well have been a substantial contribution to our knowledge of

corporation law. At one time Mr. Kehl seemed to have embarked on

such a course2 and a note of regret must be expressed that such work
was not continued.

JOHN F. MECK, JR.*
*Ste pp. 30-32.

3Kehl, The Origin and Early Development of American Dividend Law (1939) S3 Harv.
L. Rev. 36.
^Associate Professor of Law, Yale Law School.
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THE QUEST FOR LAW�by William Seagle. Alfred A. Knopf, New York, 1941.

Pp. xxiv and 439. $5.00.

The author of this book, while setting out to write an introduction to

law for educated laymen, has succeeded in producing a fascinating
treatise on sociology of law. The social phenomenon "law" can be
treated in several different ways. The professional lawyer, as judge or

attorney, studies the law of his own country, primarily by classifying
and systematically arranging both the types of trouble situations courts

and lawyers are supposed to adjust, and the rules and principles which
the lawyer is supposed to apply to the solution of these troubles. To him
the science of law is a classificatory science, similar to descriptive min

eralogy, zoology or botany. Just as the entomologist collects insects,
labels the various species and arranges them systematically by families,
classes, orders, etc., so the "lawyer" collects types of trouble situations
and legal rules relating thereto, sticks labels upon them and arranges
them in such groups as, let us say, easements, profits, licenses and cov

enants; servitudes; interests in land; property interests; or assault

battery, trespass; intentional torts; torts, etc. In addition to this classi

ficatory activity, the lawyer develops and applies a technique to adapt
the rules of law to changing needs and to develop new rules for new

trouble situations. For the practicing lawyer and the teacher of a school
for future practitioners, law is both a classificatory science and an art.

His subject-matter is the law of his own time and country.
Different from the approach of the "lawyer" is that of the sociologist.

His science is comparable to that of the physicist, chemist, or physiolo
gist, who all study the phenomena of nature in order to discover regu
larities, typical connections of the kind that has traditionally been called
the relation of cause and effect. In this way the scientist tries to make

predictions about the working of the forces of nature under given condi
tions finally to enable us by artificially creating the necessary conditions
to utilize the forces of nature to achieve certain desired effects. In an

analogous way the sociologist studies the phenomena of social life,
searches for regularities and tries to discover typical connections either
between certain social phenomena inter sese or between certain pheno
mena of nature (e.g., climate, topography, race) and certain phenomena
of social life. The application of this method to the social phenomena
of the class commonly called law constitutes the sociology of law. So

ciology searching for propositions of a general character, its subject-
matter must obviously be constituted not by the law of one single coun

try or period but by the laws of all times and climes. This statement
indicates the difficulties of the achievement. Where is the man who can

tMember of The Bar of New York.
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possibly have all that knowledge and who, in addition, masters the tech

niques and terminology of general sociological research? Until very
recent times these difficulties have been a powerful deterrent. There
have been numerous programs but few achievements.
Mr. Seagle's work comes as near to achievement as can be expected

of a book that is not intended to be an exhaustive (and exhausting)
treatise but a popular survey of the principal problems and phenomena.
The extent of the author's knowledge is prodigious. It is not so pheno
menal as that of Max Weber, whose unfinished sketch of sociology of
law1 is still the broadest and deepest research in the field, but Mr. Seagle
also takes his materials from an amazingly wide field. He is familiar
not only with contemporary and past Common Law but also with the
Civil Law and its history, with the laws of antiquity and with the cus

toms of primitive peoples of the present and the past. Mr. Seagle's
former connection with the editorial staff of the Encyclopedia of the
Social Sciences served him as a good training ground.
Unlike Max Weber, Timasheff2 or Gurvitch,3 Mr. Seagle has not

undertaken to write a rigorously systematic sociology of law but rather a
"historical typology." Represents his materials arranged in accordance
with the sequence which he properly believes to be applicable to the

development of every system of law, viz., primitive law, archaic law and
mature law. What distinguishes the second from the first phase is the

emergence of courts to which Mr. Seagle ascribes the central role in the

development and functioning of law. The existence of a court does not

necessarily presuppose the existence of pre-determined rules. Mr. Seagle
seeks to show that it is rather due to the court that the development
of legal rules must be ascribed. The principal illustrations of archaic
law are the laws of the peoples of the ancient orient with their royal
courts and codes, the laws of the early Greek cities, of the Germanic
tribes and of certain contemporary peoples of Africa and Asia. Mature
law is distinguished from archaic law by the emergence of a class of pro
fessional legal specialists, i.e., of a legal profession, as, for instance, in
Rome at the so-called "classical" period or in England and the conti
nent of Western Europe around the 12 th Century. While archaic law is
centered around the court and officialdom, mature law is centered around
the legal profession.
In the Book dealing with Primitive Law Mr. Seagle describes the role

of custom, traces the trend from blood feud to composition, evaluates
the role of the "peace of the kindred" and analyzes the rudimentary
forms of property, sagaciously criticizing the wide-spread attempts to

jMax Weber, 2 Rechtssoziologie. Wirtschaft und Gesellschaft, (1925) 387-513.
Introduction to the Sociology of Law. 1939.

'Elements de Sociologie Juridique. 1940.



586 The Georgetown Law Journal [Vol. 30

label such forms as either communism or individualism. The Book on

Archaic Law is concerned with the origins of the state and the court and
the role of kings in imposing their "peace" upon gradually enlarging
communities and thus replacing the reign of force by the reign of law.
The author describes the typical phases in the development of proce
dure; he surveys the origins, functions and contents of the archaic codes,
inquires into the interrelations between law and religion and, finally,
gives a brilliant sketch of the history of the legal profession from ancient
Rome to the present day. The development of Roman law from the
Twelve Tables to its submergence in modern Civil Law is traced in the
first chapter on Mature Law. It is followed by essays on the ideas of

equity and natural law, the subjection of the state to its own law, the
development and function of criminal law, the role of contract and the

techniques and implications of modern codification. In the final part,
entitled "The Vanishing Points of Jurisprudence," Mr. Seagle attacks
the burning contemporary problems of constitutional and administrative
law and of international organization. Covering the tremendously vast
field of universal legal history from the blood-feud to the Labor Rela
tions Board and Mr. Roosevelt's Supreme Court Plan, Mr. Seagle makes
numerous statements which may be challenged in this or that detail by
the professional historian. In tracing connections and developments
he shows a tendency to challenge generally accepted theories without

always presenting absolutely convincing proof for his own ideas. But

throughout he has succeeded in making apparent typical phenomena
and connections, in demonstrating the essential similarity of legal de
velopments the world over and in revealing the history of law as a con

tinuous and, by and large successful, struggle of mankind for the ideal
of a more peaceful and just world.
Mr. Seagle writes a facile style. He has a fine gift for attractively

presenting apparently complicated problems without incurring the mis
take of oversimplification. He never forgets that he is writing not only
for lawyers but for laymen. By this very approach he presents a good
many legal phenomena in a light the professional lawyer is likely to over

look. In his felicitous efforts to present law as the fascinating phenom
enon it is, Mr. Seagle in places becomes flippant and it is obviously
difficult for him to suppress a wisecrack. But he has succeeded in

writing a book which one would like every law student to read twice,
when he enters law school and when he graduates from it.

MAX RHEINSTEIN*

*Max Pam Associate Professor of Comparative Law, University of Chicago Law School.
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