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PATENTS, ANTITRUST LAW AND ANTITRUST
JUDGMENTS THROUGH HARTFORD-EMPIRE
Philip Marcus*

^HEof

case

of

Hartford-Empire

Co.

v.

United

States,1

has been

a

focus

law review and law text attention from its inception in 1939,
primarily as an example of objectionable patent control over an indus

try.2 The rendition, however, of two recent opinions
Supreme Court opens up a wider field of discussion.
Aside from its function

large

scale the

of the law

Clayton
give

on

the

example

by

the

of abuse of patents on a
( 1 ) the state

of patents comes within the Sherman and
goes beyond the patent privilege, (2) what relief a court
in an antitrust suit where patents have been misused, (3)
to what

court in

glass

use

or

what function the

equity

proven

case

invites consideration with reference to :

case

as

Acts

may

as a

in the

an

Supreme

Court has in

antitrust

and

container
A.

suit,
industry.

(4)

The Unfolding

reviewing

a

judgment

what effect the

of the

case

of

an

has had

Suit

discussing these four matters, a short history of the case may
Apart from the decision in the suit the case is likely
to take a permanent place in American legal history because of its
Brobdingnagian contours. The suit was big during its period of con
ception, outsize during its youth and adolescence, and somewhat of
Before

be of interest.

*A.B., (1929) Union College; LL.B., (1932) Columbia University; Member of the New
Currently, Special Assistant to the Attorney-General, United States Depart
Author of many articles in various legal periodicals.
ment of Justice.
The views expressed in this article are those of the writer and not necessarily those of the
Department of Justice.
York Bar.

*323 U. S. 386

2Petro,

(194S).

Patents: Judicial

Developments and Legislative Proposals (1944)

12 U. of Chi.

L. Rev. 80; Notes (1940) S3 Harv. L. Rev. 1173; (194S) 45 Col. L. Rev. 601.
Patents and Antitrust Laws (1943) has many references to the case, but
states that it ended in

a

consent decree.

1

Bennett,
incorrectly

i

The Georgetown Law

2

[Vol.

Journal

34: p. 1

monstrosity in its Supreme Court maturity. There is every reason to
believe that it or its offspring will continue to occupy the attention of
the courts for many years to come.
The dirty linen of the glass container industry was first exposed in
3
the hearings of the Temporary National Economic Committee in 193 8.
In December of 1939 the Department of Justice issued a statement
that it intended to bring a series of antitrust suits involving misuse of
a

The Hartford-Empire suit was mentioned as a test case to
determine to what extent the patent laws gave immunity from the anti
trust laws
the defendants were to hurl this pronouncement at the
Government when attacking the district court's decree in the Supreme

patents.

�

Court.
This suit has been one of the most bitterly contested cases in antitrust
annals. The complaint was filed on December 11, 1939 in the District
Court for the Northern District of Ohio. The trial before Judge Frank
S. Kloeb lasted 112 trial days. The trial court wrote a 78-page opinion,4
made 628

findings

of fact and 89 conclusions of law.

1942 the Court rendered its decision.
a

On the

same

On

day

August 25,
appointed

it

receiver to operate the business of Hartford and to maintain the
On October 8, 1942 it entered a judgment consisting of

status quo.

56 sections

against

most of the defendants.

Court upon

all

The record filed in the
of the defendants

appeal, by
against
judgment ran, was one of the longest ever filed with that
Court. The printed part of the record totalled over 16,500 pages, and
the rest of the record exceeded that amount. In all, the extra-ordinary
time of 19J/2 hours was allowed by the Supreme Court for argument
Supreme

save one

whom the

of the case.5
was first argued before the Supreme Court in November of 1943.
May of 1944 the Court asked that further argument be had, limited
to the provisions of the district court's decree.
Reargument was had
early in October of 1944. By that time some thirty briefs had been
filed in the case. In January of 1945 the Court rendered its opinion.
Early in February the Government filed a petition for clarification or
reconsideration of the court's opinion. The appellants primarily con-

It

In

*Hearings Before the Temporary National Economic Committee, 75th Cong. 3d Sess.
(1938) part 2.
'United States v. Hartford-Empire Co., 46 F. Supp. 541 (N. D. Ohio 1942).
"According to the Clerk of the Court no case in recent years has approached this period
of argument. It is the equivalent of a full week's argument before the Court.

1946]

Patents, Antitrust

Law

and

Antitrust

cerned filed responses to this petition. On April
dered an opinion on the Government's petition.6

3

Judgments

2, 1945 the Court

ren

Before reargument, the Supreme Court, in a suit by Hazel-Atlas
Company, one of the defendants, against Hartford-Empire Company,
another defendant, vacated a 1932 judgment of the Circuit Court of

Appeals
tant

for the Third Circuit in which

one

of Hartford's

more

patents had been held valid and infringed by Hazel.7

impor

The Court

found that Hartford had practiced a deliberate fraud upon the patent
office to obtain the patent, and upon the courts to have it validated.
The fraud consisted in Hartford's presenting to these bodies, as proof of
the significance of its invention, a published article signed by a former
president of a glass workers union entitled, "Introduction of Automatic

Working Machinery; How Received by Organized Labor". The
was actually prepared by Hartford officials and attorneys with
the aid of certain representatives of Owens-Illinois Glass Company. The
The
union official signing the article received $8,000 from Hartford.
of
basis
on
the
the
suit
Hazel
had
brought
Supreme Court noted that
Glass

article

disclosures in the trial of the antitrust suit.8

brought against several of the patent
attorneys associated with the defendants. At the present writing an
appeal is pending from an order of disbarment.
Disbarment

proceedings

B.

were

The House

of

Glass

The house of glass containers at the time of suit was an extraordinary
But it was not without precedent. Attempts to monopolize
the glass industry in England occurred in the 16th and 17th centuries.
Those attempts have been characterized in terms appropriate to the

structure.

20th century: "The glass industry provides a signal instance of the
abuse of the patent system. A legitimate desire to encourage a new
trade as a
process assumed the form of an attempt to control the

whole."9
"Hartford-Empire Co.
7Hazel-Atlas Glass Co.

v.
v.

United States, 324 U. S. 570 (1945).
Hartford-Empire Co., 322 U. S. 238

(1944).

See

also, Shawkee

Manufacturing Co. v. Hartford-Empire Co., 322 U. S. 271 (1944).
"That Hazel suspected the fraud before 1932, but was reluctant to press the matter
with Hartfordbeyond a certain point because it preferred to enter into the conspiracy
the record.
Empire and the other defendants to monopolize the industry, is supported by
inference adopted
so argued in its brief in the antitrust suit, and this is the
322 U. S. 238,
by the dissent. See Hazel-Atlas Glass Company v. Hartford-Empire Co.,
251 (1944).
*3 Lipson, Economic History of England (1931) 367. The author went on to say:
The Government

The Georgetown Law

4

As

1.

[Vol.

Journal

34: p. 1

Completed10

At the time of the suit the strange wonderland of the glass container
industry was controlled by a small oligarchy, which maintained its
Almost all glass
power through the Aladdin's lamp of patent control.
containers
one

made on two types of automatic machine processes,
patent control of Hartford-Empire and the other under

were

under the

the patent control of Owens-Illinois Glass Company. At the time of the
suit there was only one company in the United States engaged in making
a

complete

machine process for sale.11

glass containers in the United States
$100,000,000.
by
Owens-Illinois Glass Company is the largest manufacturer and dis
Hazel-Atlas Glass
tributor of glass containers in the United States.
the
Third
in
size
is
is
second
Anchor-Hocking Glass
largest.
Company
All
three
were
defendants.
Anchor, however, was dis
Corporation.
Thatcher Manufacturing
missed at the end of the Government's case.
in
milk
the United States, and
the
bottle
Company,
largest
producer
Ball Brothers, the largest fruit jar producer, were the other glass con
tainer companies found to have violated the Sherman Act.12
At the time of the suit there were approximately 40 glass container
manufacturers in the United States. For at least some 20 years prior
to the commencement of the suit virtually no newcomers had been able
to enter the industry.
Between 1908 and 1936, inclusive, Owens had
acquired the assets, stock or business of at least 13 glass container com
panies. Between 1920 and 1936, inclusive, Thatcher had grown large
by the same process.
Since 1932 the annual sales of
manufacturers have exceeded

"Once the

industry was released by the Long Parliament from the stranglehold of monop
." Id. at 368-369.
glass-making showed progress.
10Most of the data pertaining to the glass container industry, hereinafter set out, is
taken from the findings of fact of the trial court; the rest is derived from undisputed
oly, the

art of

.

parts of the record.
"The Hartford Special Machinery
The Hartford automatic process

was

Co.

.

which

by far

manufactured

machinery for Hartford.
widely used. It consisted of four
lehr.
The key unit was the feeder.

the most

units, the feeder, the former, the stacker and the
'Only the Hartford Special Machinery Co. made the feeder. To a very limited extent, if
at all, other companies were making lehrs and stackers.
One other company was making
a
type of former for narrow-neck bottles under an illegal agreement with Hartford.
Only a few wide-neck forming machines were being made by others. Owens was not
making machines for sale.
"^The article contains many references to the Sherman Act which
(1890), IS U. S. C. � 1 et seq. (1940).

Stat. 209

can

be found at 26
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From 1932 to 1938 Owens and Hazel

together accounted for an aver
56.24% of all containers shipped by companies located east of
the Rocky Mountains, and 78.2% of all containers shipped from points
west of the Rocky Mountains.
Owens, from 1928-1939, inclusive,
of
all
containers
shipped 39.08%
shipped by companies east of the
from
1934-1938
it shipped 53.3% of all containers
Rocky Mountains,
west
of
the
shipped by companies
Rocky Mountains. In 1938 Owens
more
containers
than
the combined shipments of its five largest
shipped
competitors.
Since January 1, 1933 Ball manufactured and sold in excess of 53%
of all fruit jars manufactured and sold in the United States.
During
1937 Ball manufactured 56.73%, Hazel, 20.13% and Owens, 7.73%.
In 1937, Kerr Glass Company, not a defendant, manufactured and
distributed approximately 15.41%. Since 1933 there had been no manu
facturers other than these four regularly engaged in the production and
sale of fruit jars. Owens and Hazel had an oral understanding with
Ball and Hartford for the former to limit their production of fruit
age of

jars.
Hartford had

agreed
fruit jars

not to

license agreement with Ball under which Hartford
grant any other feeder license for the manufacture of
a

in continental United States.

In 1937 Thatcher manufactured

35% of all glass
largest competitor
Thatcher

was

36.57%

and Owens

approximately

milk bottles made in the United States.

The next

in that year manufactured but 6.17%.
exclusive licensee under Hartford's milk bottle

forming

machine patents. Only Thatcher, Owens and Liberty Glass Company
enjoyed unrestricted Hartford licenses for the production of milk bottles

Hartford refused to grant or to extend licenses
milk
of
production
bottles, primarily for the protection of the
milk bottle business of Thatcher and Owens.
Corning Glass Works was a giant in the specialty glassware field.
on

Hartford feeders.

for the

Corning and Hartford were parties to a cross-licensing agreement divid
ing between Hartford and Corning the fields of glassware for which the
inventions of each might be licensed or employed. As a result of the
exclusive licenses in this agreement, Corning had a monopolistic posi
tion with respect to the manufacture and distribution of heat-resistant
ware.

The Georgetown Law
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Lamp

At the time of the suit almost all

glassware

was

being made

on

two

types of automatic processes, the suction machine process controlled by
With one
Owens and the gob-feed process controlled by Hartford.
insignificant exception, Owens was the only manufacturer using the
suction process. Hartford was the sole licensor and distributor of gob
feeders in the United States. With the exception of three manufactu
of glass containers in the United States, all manufacturers using
automatic machinery employed feeders licensed by Hartford. Two of
rers

the three non-licensees

were

being

sued for

infringement by Hartford

at the time of the suit.

gob-feed process required the use of three separate types of
machinery in addition to the feeder : the former, the stacker and the lehr.
Since 1933 Lynch Corporation, one of the defendants, and Hartford have
been the only distributors of narrow-neck forming machines.
Compe
tition of others with these two in the distribution of wide-mouth forming
Hartford was the predominant
machines since 1933 was negligible.
of
in
lehrs
the United States.
Hartford's chief engineer
distributor
testified he did not know of any other company marketing stackers.
Aladdin's lamp was a patent pool in the gob-feed field which included
nearly 650 Hartford patents, 129 patents of the Corning interests, over
65 Owens patents, 73 Hazel patents and at least 12 Lynch patents.
Hartford's licensees were obligated to license or assign to Hartford all
of their improvement patents in the gob-feeder field. Ball, in substance,
had given Hartford the refusal of all of Ball's feeder and former patents,
and had expressed its willingness to make its patents available for Hart
ford to use to compel outsiders to come into the fold.
Through cross-licensing agreements Owens, Hartford and Hazel had
pooled their suction patents. In addition, Lyuch had given Owens an
The

exclusive license on all suction inventions.
The keeper of the lamp was Hartford.

In this

position it acted as a
glass container manufacturers. Since
1917 it had been the policy of Hartford to license only concerns pre
viously in the industry, and since 1925 Hartford had discouraged or
refused to license at least 30 applicants.
Hartford had issued no license for the manufacture of glassware
without a restriction as to the type of ware which could be produced.
Many of its licenses contained additional kinds of restrictions, including
Least trammelled were the defendant corporathose of production.
sort of

man

Friday

to the dominant
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possessor's

Hart
sesame

To those who might
Hartford's system of licenses and its
desire to shake off the yoke,
methods of litigation were a standing threat, and were so intended.
to his trade and the instrument of his

bondage.

The district court found that invention in glass-making machinery
discouraged and suppressed by the removal of competition
in its development and that the acquisition by Hartford and Owens of

had been
various

competing machines ended development
producers.
The

3.

Way of

the

work

by their original

Transgressors

And
many crossroads on the way to Aladdin's lamp.
with
mixed
were
tactics
much dirty work at the crossroads.
Apache
The stakes were high and
more genteel means of violation of the law.
There

were

the ethics low.

Smith, secretary and
motivating force:
H. K.

treasurer of

Hartford, thus recorded

its

"It has always been our ambition to obtain patents which will be related to
furnace, melting and refining, feeding, delivery, forming, automatic handling,
carrying, stacking, and annealing. Conceivably we might lose patent domination
of one or more important links, but still retain practical control of the whole
chain by means of controlling the most efficient form of the other links.13
"(a) We licensed the machines only to selected manufacturers of the better
type, refusing many licensees whom we thought would be price-cutters, and
"(b) We restricted their fields of manufacture, in each case, to certain specific
articles, with the idea of preventing too much competition."14

early crossroads were a 1916 agreement between Hartford and
Empire Machine Company, a company controlled by Corning, a forma
tion agreement between Hartford and Empire in 1922, and a contract
These contracts
between Hartford and Corning in the same year.
and
Hartford
that
Corning would not
divided the fields of glassware so
fields
were
protected by an
compete with each other. The respective
in the other's
inventions
agreement not to let third parties use their
Hartford consistently excluded its feeder licensees from using
field.
licensed machines for the manufacture of bulbs, heat-resistant ware,
oven ware, drawn tubing and cane despite a considerable number of
The

'Exhibit 388, T. R. 12972.
'Exhibit 395, T. R. 13002-3.
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applications from glassware manufacturers between 1916 and 1939 to
make ware in Coming's "field" on Hartford equipment.
Owens and Hartford, after several years of combat and several years
of negotiations, joined forces in 1924. The record of these negotiations
is extraordinary in its revelations.
The agreement pooled the patents of the two, gave Owens a veto15
over Hartford's licensing to other manufacturers, use of 40 Hartford
feeders and formers free of royalties, a share in Hartford's income, and
other preferences. The trial court found the purposes of this agreement
were

to:

( 1 ) Stabilize the prices of glassware.
(2) Restrict its production.
(3) Exclude outsiders from the glassware industry.
(4) Exclude users of bottles from the glassware industry.
(5) Effect a monopoly of all patents relating to glass-making ma
chinery and the issuance of licenses thereunder.
(6) Eliminate competition of other manufacturers of glass-making
machinery.
(7) Allot the control of the licensing of suction to Owens, and the
control of the licensing of gob feeding to Hartford and Owens.
(8) Avoid competition in glassware by the adoption of a restricted
licensing policy by Hartford.
In 1932 an agreement between Hartford, Owens, and Hazel secured
to the latter its position in the industry, gave it many preferences, and
removed all substantial threats to the validity of Hartford's patents.
Ball became a Hartford licensee and joined the conspiracy in 1933.
One of Hartford's representatives recorded his impressions of negotia
tions with Ball thus: "The discussion was mainly on the matter of an
exclusive license. They seemed more interested in excluding others than
in using our machines."16 Ball insisted as a condition of any license it
might take that Hartford agree not to grant any further license for fruit
jars. At Ball's insistence Hartford reacquired the only unlimited fruit
jar license other than those of Owens and Hazel.
Either through exclusive licenses or by refraining from licensing
"Of this provision

an

official of Hartford wrote that this "Section 22, in my opinion, was
serve as a fuse to explode a lot of other highly explosive

dangerous mainly because it would
materials that

are

in

our

histories"

"Exhibit 172, T. R. 1269S.

Exhibit 408, T. R. 13022.
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others to make milk

bottles, Owens and Hartford helped keep Thatcher
position.
Lynch's adhesion to the conspiracy occurred in 1933. A memorandum
of a conference records: "1. All parties agree that it is desirable to
corner the forming machine business.
2. The Lynch Corp. is willing
to cooperate if they can get a reasonable break assuring them of a future

in

a

dominant

volume of business."17
The Glass Container
comers

and to

Association, used to discourage prospective new
"suggest" quotas, was another link in the conspiratorial

chain.
C.

Patents

and

the

Antitrust Laws

Probably in no other century has technology advanced so rapidly.
Technological advancement has been accompanied by a marked increase
in the number of patent applications and patent grants.18
And these
patents have been extensively used to initiate or promote the growth
of business enterprises.19 In the glass industry patents have been pro
lific. Over 700 were involved in the Hartford-Empire case.
Paradoxically enough, probably in no other century have patents
been so extensively used as instruments of restraint and monopoly or
as a barrier to the public obtaining the full benefit of an invention.
Patent practice and patent attorneys have long been at loggerheads
with Sherman Act policy and the attorneys charged with enforcing that
policy. The patent attorney is prone to make a passing acknowledge
ment of abuse of patents and to present a long apology for the patent
laws and patent practices.20 The Sherman Act attorney is wont to pay
a fleeting tribute to patents and patent law and to discourse at length
upon patent abuses.21
Our patent laws have been said to be the most liberal of any country
"Exhibit H-6048, T. R. 16170.
"Hearings Before the Temporary National Economic Committee, 75th Cong. 3d Sess.
(1938) 1123, Exhibits Nos. 179, 180. See also: Department of Commerce, Annual Reports,

1933, 1936, 1939,

1940.

19In 1938, 69 pending applications were given special expediting status by the Patent
Office "... in the interest of prospective manufacture necessitating the investment of capital
and the employment of labor".
Department of Commerce, Annual Report (1938) 172.
was 95.
Department of Commerce, Annual Report (1939) 75.
Department of Commerce, Annual Report (1940) 93.
Langner, We Depend on Invention (1942) 24 J. Pat. Off. Soc. 545.
Arnold, The Abuse of Patents (1942) 24 J. Pat. Off. Soc. 531.

In 1939 the number

1940, 65.
"E. g.,
aE. g.,

In
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At the time of the passage of the Sherman Act restrictive
use of patents were enough of an accepted common
practices
to say: "The public interest being completely sub
for
one
writer
place
ordinated to that of a patentee in the invention, the latter need not con
sult public convenience in deciding what he will do with his patent."
in the world.22

in the

similar attitude was expressed in 1912 by another writer.24
It has been said that the patent law "went on a spree from 1896 to
1917."25 From 1915 until 1931 only two antitrust suits aimed at patent
practices reached the Supreme Court.28 From 1912 to December 1939
And

a

the Government instituted 27 antitrust suits
In

involving patents.27

statistics of
distinct shift towards testing the validity of patent

recent times the attitude of the courts and the

more

prosecution evince a
practices as well as of the patent itself in the light of public interest.28
This is strikingly reflected in the number of patent cases the Supreme
Court reviews on certiorari from decisions of lower courts upholding
patent claims.29 The public interest, moreover, has been expressly re
ferred to in a number of recent Supreme Court cases as a reason for
granting relief against restrictive patent agreements.30 The public in
terest has led the Supreme Court to admonish the lower courts that in
""Bennett,
"Spelling,

The American Patent System

(1943)

Trusts

192.

may enter into

a

patented invention.

"Montague,
""Rich, The

and

Monopolies

contract with

not to invent

73.

The

writer asserts that

same

anything

a

patentee

which will compete with the

Id. at 193.

(1912) 21 Yale L. J. 433.
Anti-Monopoly Laws (1942) 24

The Sherman Antitrust Act and The Patent Law

Relation Between Patent Practices and the

J. Pat. Off. Soc. 85, 88.
'"Meyers and Lewis, The
town L. J. 117, 145.
�Id. at 132.

one

(1893)

Patent "Franchise" and The Antitrust Laws

(1941)

30 George

as to antitrust prosecutions involving patents after December 1939
Meyers and Lewis, The Patent "Franchise" and The Antitrust Laws (1941)
30 Georgetown L. J. 260, 261 ; Kelleher, Price Fixing Under Patent License Agreements
(1942) Mont. L. Rev. 5, 8; and Borkin, Patent Abuses, Compulsion To License and Recent
Decisions (1943 ) 43 Col. L. Rev. 720, 721 n. 2.
28The courts in technical patent cases are inclined to view themselves as protectors of the
public interest. See Note (1943) 11 Geo. Wash. L. Rev. 521.
"Cf. Precision Instrument Manufacturing Co. v. Automotive Maintenance Machinery Co.,
324 U. S. 806 (1945).
KE. g., Sola Electric Co. v. Jefferson Co., 317 U. S. 173 (1942) ; Morton Salt Co. v. G. S.
Suppiger Co., 314 U. S. 488 (1942). But a plaintiff suing on a patent may not have the
validity of his patent turn on the fact that the defendant may be engaged in monopolistic
practices which validation of the patent might prevent. Bulldog Elec. Products Co. v.
Cole Elec. Products Co., 148 F. (2d) 792 (C. C. A. 2d, 1945).

Statistics

may be found in
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infringement suit the issue of validity of a patent should not be
avoided even if the infringement issue could determine the suit.31
In six terms of the Supreme Court, 1938-1943, inclusive, 1632 of the
2633 decisions which dealt with restraints of trade involved patents or

an

In all those decided

copyrights.
was

found

save

on

the merits

an

improper restraint

in two instances.84

Starting with the Hartford-Empire case filed in December 1939, the
Department of Justice up to February IS, 1945 had instituted 56 suits
involving alleged misuse of patents, and it had appeared as amicus curiae
in at least five cases involving patents in the Supreme Court. Antitrust
activity in this field seems to represent a belief not only that subordina
tion of the public interest in the use of patents exists but also that this
subordination is in contravention of the Sherman Act.
The privilege of exploitation of a patent is not expressly
Constitution

aged

as

a

or

in statute.

monetary

emphasis

upon such

patentee's

it follows that if

one

achieved there must exist
the

But since the

of

privilege
privilege was so
a

in the

such reward is to be

exploitation.

marked

granted

reward is envis

as

to

In earlier times

give it the

appear-

"Sinclair & Carroll Co., Inc. v. Interchemical Corp., 325 U. S. 327 (1945).
""Mercoid Corp. v. Minneapolis-Honeywell Regulator Co., 320 U. S. 680 (1944); Mer-

Corp. v. Mid-Continent Investment Co., 320 U. S. 661 (1944) ; Sola Electric Co. v.
Jefferson Electric Co.,, 317 U. S. 173 (1942) ; United States v. Masonite Corp., 316 U. S.
265 (1942) ; United States v. Univis Lens Co., 316 U. S. 241 (1942) ; B. B. Chemical Co. v.
Ellis, 314 U. S. 495 (1942) ; Morton Salt Co. v. Suppiger Co., 314 U. S. 488 (1942) ; Watson
v. Buck, 313 U. S. 387 (1941) ; Marsh v. Buck, 313 U. S. 406 (1941) ; Ethyl Gasoline Corp.
v. United States, 309 U. S. 436 (1940) ; Gibbs v. Buck, 307 U. S. 66
(1939) ; Interstate
Circuit v. United States, 306 U. S. 208 (1939) ; General Talking Pictures Corp. v. Western
Electric Co., 305 U. S. 124 (1938) ; General Talking Pictures Corp. v. Western Electric Co.,
304 U. S. 175 (1938) ; Interstate Circuit v. United States, 304 U. S. 55 (1938) ; Leitch
Manufacturing Co. v. Barber Co., 302 U. S. 458 (1938). The proportion for the 8 terms
coid

(1938-1944)

is

approximately

35 to 17.

Ass'n., 322 U. S. 533 (1944); United
(1944) ; Parker v. Brown, 317 U. S.
341 (1943) ; Millinery Creator's Guild v. Federal Trade Commission, 312 U. S. 469 (1941) ;
Fashion Originators' Guild v. Federal Trade Commission, 312 U. S. 457 (1941) ; United
States v. Hutcheson, 312 U. S. 219 (1941) ; C. E. Stevens Co. v. Foster & Kleiser Co., 311
U. S. 255 (1940) ; United States v. Socony- Vacuum Oil Co., 310 U. S. 150 (1940) ; Apex
Hosiery Co. v. Leader, 310 U. S. 469 (1940) ; United States v. Borden Co., 308 U. S. 188
(1939) ; United States v. Rock Royal Co-op., 307 U. S. 533 (1939) ; Federal Trade Com
mission v. Goodyear Tire & Rubber Co., 304 U. S. 257 (1938).
"Both instances dealt with the same case. General Talking Pictures Corp. v. Western
Electric Co., 304 U. S. 175 (1938), 305 U. S. 124 (1938).
"United States

States

v.

v.

South-Eastern Underwriters

Bausch & Lomb

Optical Co.,

321 U. S. 707
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And even today it is unrealistic
entitling one merely to exclude others
from use of the patented invention. Agreements in respect to patents
are rarely drawn in terms of waiver of exclusion
they are drawn in
ance

of

right with

a

to talk of the

little restriction.

patent laws

as

�

terms

of

user.

privilege given the patentee under the patent laws springs
from the ultimate advancement of the public interest thought to follow
from the grant of the privilege. In this view both the direct privilege
of exclusion and the indirect privilege of user carries with it a public
responsibility. "A patent by its very nature is affected with a public
But the

interest."35
1.

The

problem of patent

abuse.

The patentee frequently seems to assume that the reward he should
get from the patented invention should be in proportion to the restric
tions he may impose upon its use. And it has been argued that a pat
a process or device used in the manufacture of an unpatented
item is hard put to ensure his full reward without measuring that re

entee of

ward in terms of control over the unpatented article.36 This argument
often is simply an apology that the patentee should not be required to
trust the

of the

patented invention to pay agreed royalties. It has
that the effect of decisions invalidating "tying agree
ments" has had a dampening effect on interest in patented process
also been

user

charged

inventions.37
It may be doubted that court decisions have had any appreciable
effect in diminishing the number of patented inventions, generally, or

particular fields. Certainly their numbers have not decreased since
"tying-in" decisions. If they have discouraged any patenting the
chances are that discouragement has been in the patenting of minor
improvement patents of the type frequently used for fencing in and

in

the

""Precision Instrument Manufacturing Co. v. Automotive M. Mach. Co., 324 U. S. 806, 816
(194S).
"Montague, Sherman Antitrust Act and The Patent Law (1912) 21 Yale L. J. 434;
Henry, Limitations Inherent In The Grant of Letters Patent (1942) 27 Corn. L. Q. 214,
229-230. Cf. Havighurst, The Legal Status of Industrial Control by Patent (1941) 35 III.
L. Rev. 495. See United States v. Parker Rust-Proof Co., 61 F. Supp. 805, 810, 65 U. S.
P. Q. 563, 568 (E. D. Mich. 1945). What a patentee who is in/ the business of supplying
unpatented materials used in practicing his invention may do in the way of licensing agree
ments under his patent is not clear. Note (1944) 12 Geo. Wash. L. Rev. 358, 359.
"Dominick, Recent Developments In the Law of Price Restrictions In Patent License
Agreements (1943) 11 Geo. Wash. L. Rev. 302, 313:
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off. At any rate, the economic justification of judicial deci
sions with respect to patents cannot properly be determined by a test
limited to whether the result has been a diminution to some extent of

blocking

the number of patents applied for. And if fullness of reward requires
control of an unpatented article, it is quite likely that such reward would
be held unreasonable.

Hartford

on

page 4 of its main brief

on

appeal

to the

Supreme

Court

stated :
"We have

passed out of the early primitive stage where
important
machinery of production were the work of
men
and
were
in single inventions which might be cov
embodied
single
ered by single patents. Almost invariably under modern technological
conditions important advances are due not to the work of a single man
or a single company but to the efforts of many men
each of whom
makes important contributions which are useful only in conjunction with
supplementary contributions made by others."

long

since

advances in the

�

�

�

There is much truth in that statement.

But the very fact of the

supplementary patented inventions with
respect to a machine or process suggests the dangers that lie in the
situation whereby control of such patents might be lodged in one or a
few concerns intent upon controlling an industry thereby.38
Besides the purchase of patents, Hartford, Corning, and Owens could
and did rely upon their large research establishments to secure for their
This
common interest supplementary and other patented inventions.
District
of
for
the
Columbia
to
led
the
Court
of
has
Appeals
problem
with
of
to
an
invention
stricter
test
a
much
respect
patentability
apply
coming out of a corporate research laboratory than in the case of an
existence of

a

large

number of

policy of the patent departments of certain large manufacturers
extensively in making various products is to defer the prosecution of
This policy can be attributed directly to
process patents which utilize the raw materials.
that line of judicial authority represented by Leitch v. Barber Asphalt Co. Since it would
be logical to expect that this policy has had its effect upon the research departments of
these organizations, the impact of our courts on the rate and type of technical progress of
our nation becomes strikingly apparent."
Dominick, although approving of United States
feels that extension of the doctrine of that case
v. Univis Lens Co., 314 U. S. 495 (1942)
"It is known that the

of

raw

materials used

would also

discourage invention.

The number of patent applications currently filed in the name of Imperial Chemical's
Australian subsidiary in Australia suggests that this company, a frequent partner in many

large international cartels, makes extensive
tion outside of England.

use

of patent laws to

solidify its market posi
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Whether such distinction is proper is question
reaction other than inaction is likely to be forth
the
coming from the increasing importance of the research laboratory in
shaping of our economy, unaccompanied by a commensurate civic re

individual inventor.39

able.40

But

some

sponsibility.
a few concerns is exercised through
the
interchange between them of tech
technological processes
information and use of patents may well fall within the Sher
at least in the absence of a showing that the information and

Where market dominance
control of

nological
Act,

man

patents

are

by

available to others. Such situation, certainly, is a factor
with other factors may induce a court to find a violation

which along
of the antitrust laws.41

"strong patent." On
the cardboard cottage cheese container manufactured by Single Service
Container Inc., and used by the Safeway stores, 18 patent numbers
are listed.42
Hartford regularly attached patent plates to its machines
on which were placed as many as 220 patent numbers.43
By adding ten
Patent control need not

An Hartford
purposes,

"In

states:

taking

out

a

patents

we

have three main

cover

the actual machines which

we

are

out and

putting

prevent duplication of

....

(b)
the

policy memorandum

rest upon

�

To

(a)
them

necessarily

To block the development of machines which might be constructed
purpose as our machines, using alternative means

same

.

.

by others for

.

possible improvements of competing machines so as to 'fence
reaching an improved stage
'Direct patent protection' means those patent applications which directly read upon or
cover our devices, parts thereof, or proposed physical improvements therein.
'Indirect patent protection' of a device, includes those applications which prevent the
use or improvement of an existent or possible substitute for the device.
This 'indirect pro
tection' seeks to block competing devices which would lessen our income.
Of the 223 cases filed in the three years 1927, 1928 and 1929, 200 are direct or indirect
protection to the devices mentioned above; 88 applications being 'direct protection', and 112
Exhibit 388, T. R. 129S9.
'indirect protection.'
"Potts v. Coe, 79 U. S. App. D. C. 223, 145 F. (2d) 27 (1944).
"See Note (1945) 45 Col. L. Rev. 422, 431, et seq. Evans, Some Stray Thoughts of a
Federal Judge on Our Patent System and Its Operation (1945) 27 J.. Pat. Off. Soc.> 293,

(c)

To

secure

patents

on

in' those and prevent their

....

"

298,

et seq.

aCf.

United States

where the court
the interchange

was

was

v.

National Lead

influenced

not

on an

by

an

Co., 66 U. S. P. Q. 141, 154, 158 (S. D. N. Y. 1945)
interchange of patents and know-how even though

exclusive basis.

aCf. Sylvania Industrial Corporation v. Visking Corporation,
(C. C. A. 4th, 1943), petition for certiorari dismissed, 319 U. S.

132

777

F.

(2d) 947, 955
(1943). This case

involved 50 patents.
"In 1940 Hartford applied 108 patents to patent plates attached to its machines.

At the
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strong, in effect,

patentee with one strong patent. The worth of any single patent,
in such a case, is hardly likely to be reflected in the determination of
royalties. A licensee is likely to be confronted with the choice of being

as a

licensed under all of the patents
under each one of them.

or

taking

the chance of

sued

being

Again, one of the striking effects of patent control of an industry
is the enervating effect such control has on those who do not have the
patents. The temptation to become a vassal to the patentee and pay
a royalty tribute in exchange for an assurance of freedom from compe
tition from non-licensees is

strong.44

To the small

concern a

restricted

license, moreover, is not an unmixed evil as long as others are also
restricted and the patentee, as it often does, strives to "stabilize" com
petition by discouraging newcomers and by policing the industry. A
nadir of competition is reached when a licensee places more value on
restrictions in licenses to others than
as

in the

Hartford-Empire

favored coterie.

equality

But

case a

even

a

the license to him.45

large competitor

Of course,
is wont to be one of a

if the less favored licensee knows of in

of treatment he may be

trial of the Hartford case,

on

willing

representative of

to take

an

allocated

the Amsler-Morton

Company,

place
a

in the

former

com

petitor of Hartford, testified as follows:
"I mean that every machine that Hartford put on the market they covered with about
90 patent numbers, no matter what would be built they would accuse the other fellow
with

infringement,

and I put that lehr and

everything else

in the

same

category."

T. R.

1887.

"See United States

v.

National Lead Co., 66 U. S. P. Q. 141, 1S8 (S. D. N. Y. 1945). A
an officer of Buck Glass Company to F. G. Smith,

communication of May 23, 1935 from
President of Hartford Empire, reads:

a

"I talked to Jim Morrison of the Obear Nestor Company, and he stated that they had
my advice to
feeder which could be built and sold free of interferences from you
...

Morrison

was as

follows:

only really effective control exercised in our industry is through the Hartford
If another feeder comes into the market, it might reduce the amounts of
royalties paid by various people now, but it would entirely destroy the protection which
various people enjoy in their principal lines. I, therefore, advise you, for the good of the
industry and your own operating company, to work out some plan with Hartford
whereby you can realize on the feeder and, at the same time, maintain the various ware
"
Exhibit 2001, T. R. 14631, 14632.
alignments which now exist in the industry.'
Buck was one of several small glass companies which jointly filed an amici brief in the
Supreme Court attacking the judgment entered by the trial court.
aCf. Cummer-Graham Co. v. Straight Side Basket Corp., 142 F. (2d) 646 (C. C. A. 5th,
1944^ cert, denied 323 U. S. 726 (1944). In this case a licensee unsuccessfully sued a patentee
"The

agreements.

foi

enforcing

a

price-fixing restriction against other licensees.
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industry

as

long

as

making a profit in his operation.
expand and take risks. Fat, flabby,

admonition from the Antitrust
of Justice to engage in the unaccustomed
It is rare industry, however, in which
an

Department
competition.

exercise of active
some
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he is assured of

Not every manufacturer wants to
and content, he may look askance at

Division of the
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member does not smart

enough

under restrictions to

to

complain

under the

And the newcomer not allowed to come
to object to the umbrella itself.
umbrella
is
wont
patent
Some reference has already been made to the disagreement which
exists as to whether there is a substantial problem of abuse of patents.
the Government.

discussing the matter of compulsory licensing and suppressed patents
later on, we shall again have reference to this difference of opinion.
At this point, however, the writer feels it advisable to spend some time
on the question of whether there has been a detrimental abuse of patents
In

on a

large scale.

In the last decade abuse of

patents has been explored

at

length

before

and attacked

by
reviews47,
increasing awareness of the existence
and danger of such abuses. Undoubtedly the realization of a tendency
to misuse the patent grant has influenced the courts to adopt an increas
ingly strict test of inventiveness for determination of the validity of a
patent48 or a patent practice.49 It is interesting to note that in Canada

legislative committees46,

denounced in law

the courts which have shown

an

"'Hearings Before Subcommittee on Military Affairs, 78th Cong., 1st Sess. (1943) part 6.
"It is interesting to note that in England where on the one hand monopoly is an accepted
norm of business but on the other hand certain patent laws are designed to lessen mono
polistic abuses of patents, an economist in 1943 wrote: "Turn, however, to the defects in
The first of these is in the patent law.
the law which aid would-be monopolists.
Thus a rich firm can buy up all the most essential inventions in its industry and dominate
the market; those inventions which challenge its invested capital it may suppress. Reform
this situation, and a number of monopolies would dissolve.
." Lewis, Monopoly and The
Law (1943) 6 Mod. L. Rev. 97, 105.
^In 1942 it was said that from 1900 to 1930 the Supreme Court decided the validity of
46 patents, of which it held 26, or 56.6% invalid. From 1930 to 1940 it decided the validity
of 27 patents of which it held 24 or 89% invalid. Kenyon, Sore Spots in the Patent System
(1942) 24 J. Pat. Off. Soc. 458, 469. tfche same writer states that in the last 5 years the
Circuit Courts of Appeals had decided on the merits in contested cases the validity of 336
patents, of which 250 or 74.4% were held invalid. Id. at 468. See also ZKnkoff, Monopoly
53 Yale L. J. 515, 518-520. According to an editorial in the
versus Competition (1944)
New York Times of April 11, 1945, since 1880 the Supreme Court has invalidated about
65% of the patents coming before it.
4e"The abuse of the patent practice, which accounts for the dissatisfaction and unrest
and justifiable complaint which has increasingly manifested itself, is largely traceable to
.

.

.

.

.
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there is much

more comprehensive and drastic legislation with respect
the abuse of patents than in the United States, but a considerably
less liberal attitude on the part of the Canadian courts in dealing with a

to

defense of abuse of patents in
courts.50

an

infringement

suit than is true of

our

However, abuse of patents is like sin. Vocally we are all against it.
it, however. The area of disagreement is large
not only in respect to what to do about patent abuses but even as to its

Not much is done about
existence.

For the most part, patent textbooks have continued to minimize the

existence of misuse of patents. At the same time they tend to the view
that an emphasis upon the misuse of patents is likely to destroy or
seriously weaken the incentive to invent or to exploit an invention
which is

thought to stem from our patent system.51 Public reaction
has not been noticeable, probably because of peoples' willingness to
believe that a wrong is an exception until they themselves are affected.
The writer does not believe in the incentive value of our patent system.52
But "patent right" has too often become "patent wrong."
Most patented inventions are inventions which have to do with
existing industry. It is the rare invention which creates an industry.
For the most part inventions enable one to do better what was previously
done in some other way.53 A patented invention which aids one to out
strip others not infrequently leads to an attempt to control the industry.
The evils to the public of such control are hardly to be met by an asser
tion that in 17 years the public will have the free benefit of the inven
tion. For 17 years the public may have lost the benefit of a competitive
industry and even after 1 7 years the pattern of the industry may have so
or their assigns to extend the patent monopoly through license
agreements." Chicago Steel Foundry Co. v. Burnside Steel Foundry Co., 132 F. (2d) 812,
816 (C. C. A. 7th, 1943).
M5ee Maybee, The Law Relating to The Abuse of Patent Rights by Combines, Trusts or
Cartels (194S) 4 Can. Pat. Rep. 37.
aCf. Editorial in the New York Times of April 11, 194S referring to a claim by Frederic
B. Schram that there had been a decline in patents caused by attacks on the patent system.
The editorial suggests closer scrutiny may account for the decline.
"Cf. Bennett, The American Patent System (1943) 33-44.
'"Standard On. Development Co., The Future of Industrial Research (1945) 137:
"At the present time we know that for every patent which creates a new industry, there are
many patents which do nothing but advance an old industry. When you apply to a patent
on the advancement of an old industry the single concept of absolute monopoly, you are
often in difficulty." See Bennett, The American Patent System (1943) 119.

the effort of patent holders
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make it difficult to
change. The use of patents as a means of business restriction rather
than business expansion is a philosophy prevalent enough in the indus
trial world to cause one to believe that the danger from silence, in the
presence of abuse of patents, is greater than that from possible lessening
solidified into

a

non-competitive

structure

as

to

of incentive to patent inventions by emphasis upon misuse.
The wisdom of patent attorneys and others interested in

patents in

taking
position that patent abuse is exceptional may be doubted.54
A number of instances may be cited where a high degree of indifference
A few such
to the public welfare by patentees was demonstrated.
the

instances will be discussed
of

public
Again,

shortly.

For the most

part they

are a

matter

record.

patent power may be exercised to its fullest
whether
the power less fully exercised might
extent without regard to
give the patentee a just reward and be more beneficial to the public
is to invite a judicial or legislative restriction of the scope of the power.
to argue that

a

The presence of both of these attitudes has led representatives of the
Department of Justice to support somewhat drastic proposed legislation
against various patent practices,55 and has probably had something to do
with the increasing tendency of the courts to be unsympathetic to a
claim of power as a justification of
wise fall within the Sherman Act.
The National Patent

Roosevelt,
system

patents

patent practice which would other

Planning Commission, appointed by

President

report of June 18, 1943, stated that the American patent
the finest in the world. The report had little to say as to

in

was

misuse of

a

a

It did recommend that all agreements dealing with
be recorded in the patent office. Yet in April of 1945, President

patents.

and Industrial Progress (1942) accuses the Department of Jus
presenting an atypical picture before the Temporary National Economic Committee,
but not only seems unaware of the prevalence of patent misuse, but consistently discusses
patent practices in terms of patent power. Cf. Evans, Some Stray Thoughts of a Federal
Judge on Our Patent System and Its Operation (194S) 27 J. Pat. Off. Soc. 293, 298-299.
Judge Evans said: "In the past| few years in nearly every Federal Court the practices of
The story of the Universal Oil Company
some patent lawyers have smelled to high heaven.
It stinks.
The stench arising from the Glass cases recently before the
case is rotten.
Supreme Court and the Third Circuit would drive a starving bear from the garbage

"Thus Folk, Patents

tice of

barrel."

Id. at 311.

might have been added, Precision Instrument Mfg. Co.
324 U. S. 806 (1945).
Co.,
Machy.
BH. R. Rep. No. 97, 79th Cong., 1st Sess. (1945).
To these

Maint.

cases

v.

Automotive
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Truman asked the Secretary of Commerce to study patent abuses and
recommend legislation for the President to propose to Congress.56
The

following quotations are taken from the court's opinion in Vitamin
Technologists, Inc. v. Wisconsin Alumni Research Foundation,5'' a suit
for infringement of a patented process for producing Vitamin D. One
of the defenses

was

unclean hands :

"We agree that it has been shown that the monopoly on this aid or cure of
rachitic has been a commercial success which well warrants the consideration
of the court. Apart from its legal implications, the large financial returns from
such a profit-controlled monopoly barrier between the great numbers of the

afflicted and their potent remedy is
law of patents.
."58
.

an

in the

interesting episode

history

of the

.

The court also notes ".

that in a subsequent agreement with
agreed that the licensee should not incorporate
its activated yeast products into oleomargarine
This raises the
question, not argued, whether the effect on the public health of refusing
to the users of oleomargarine, the butter of the poor, the right to have
such a food irradiated by the patented process is against the public

Standard Brands it

.

.

was

.

.

.

interest."59
"My

dear Mr.

"Much has
all respects

Secretary:
lately been said

serve

and written to suggest that the patent statutes do not in

the constitutional purpose to promote the progress of science and useful

arts, and that patents have been misused

to

support unlawful monopolies in

contraven

tion of the purposes of the anti-trust laws.
"I believe the

Congress would welcome such assistance as the executive branch of the
might be able to give in presenting the results of a full and objective study
of the operation and effectiveness of the patent laws and their relation to the purposes
of the anti-trust laws and to the post-war economy, together with specific proposals for
such legislation as may seem to be appropriate. Thus far the several departments of the
Government have made no concerted effort to formulate a policy upon this subject.
"Will you please undertake such study and submit to me your report and recommen
dations respecting the legislative proposals you think I should lay before the Congress.
In so doing will you please consult with the Attorney General, the director of Economic
Stabilization, the director of the Office of Scientific Research and Development and the
Chairman of the National Planning Commission."
See also 18 U. S. News 24 (194S). The Patent Survey Committee has a considerable
number of projects under study by its staff. These are based upon an elaborate agenda of
subjects prepared from questions relating to the patent system which have been suggested
Government

to it for consideration.

"146 F. (2d) 941 (C. C. A. 9th, 194S).

"Id. at 944.
"Id. at 945.
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Hartford-Corning combination:
unit

this
"Working as one unit properly financed and properly organized,
machine
process
automatic
modern
the
most
or
patented
controlling
owning
for the various fields of ware plus special glass formulas, would, within reason
manu
able time, dominate the entire glass industry here in the States as far as'
facturing methods are concerned."60
�

With

respect

written in the

to

the

Owens-Hartford combination

of

records:

course

negotiation

a

memorandum

"That the commercial considerations involved in considering either an agree
ment or a conflict between Owens and H-F (Hartford-Fairmont), are of greater
importance than the relative patent values controlled by the two companies. By
'commercial considerations' is meant the domination of outside feeders, the
stabilization of the

industry tending against irresponsible price-cutting."61

During the 20's and 30's Hartford and Owens together engaged in a
campaign against other competing inventions, purchased numerous pat
ents, cooperated in pressing patent applications and shared litigation and
Hartford sometimes alone but generally with
Owens' assistance engaged in a series of deliberate frauds upon the
patent office and upon the courts. When a secret demonstration showed

patent office expenses.

competing invention on which a patent application had been filed was
workable, Owens' patent counsel reported to Owens' president that Hart
a

ford's patent counsel considered "it wise that the facts of this demon
stration be not allowed to get out in view of the possibility of our getting
together."62 And Hartford's patent counsel records Owens' patent coun

stating "that if we did not disclose the secrets of the charnel house,
he thought we might close up everybody between us."63 Another egregrious fraud has already been mentioned.64
sel

as

2.

Suppression of

Patents and

Compulsory Licensing

No discussion of abuse of patents can
of patents and compulsory licensing.

ignore

It has been said that the United States is

stantially

industrialized nation not

requiring

the matter of

suppression

apparently the only sub
working of patents.65

the

""Exhibit 6, T. R. 12370.
^Exhibit 37, T. R. 12463.
""Exhibit 613, T. R. 13239.

""Exhibit 12-S847, T. R. 1S496.
MSee text material cited to n. 7 and 8, supra.

KSee Vojacek, A Survey

of

The Principal National Patent Systems

(1936) 56-63.
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In defense of

a right of non-use or suppression it has been said that
public loses nothing it had before and that the public gets the benefit
of disclosure of the invention.66 This analysis assumes that during the
life of the patent
17 years (and many more, sometimes, if we consider
the date of the application) no one else would have hit upon a similar
invention. This may be true in some instances but is more likely to be

the

�

untrue.67

And it is at least as reasonable to assume that but for the
the
patent
public would have had the benefit of the invention consid
earlier.
erably
It may be noted that the

emphasis upon the private research labora
comparatively recent economic development, may at the same
time increase the possibility of beneficial discoveries and decrease the
possibility of their prompt disclosure.68
tory,

a

It is not

uncommon

find it asserted that there is much talk but

to

suppression of patented inventions.69 This seems to be
another instance of the unseeing not seeing.70 In the Government's ap
plication for clarification or reconsideration it was pointed out that Hart
ford after buying up a number of competing patented inventions sup
pressed them by discouraging their use.
It is hardly likely that a desire to suppress an invention is a normal
instinct of an inventor.
But an inventor often has a serious problem
with respect to the exploitation of a patented invention.
In 1937, the
no

proof

of

""It has been argued, also, that suppressed patents stimulate others to devise alternate
means

of

attaining the

same

results.

"This

obviously promotes

progress in the useful arts."

(1943) 2. This argument
oppression justifiable.
""The existence and overwhelming influence of causes for invention is proved by the fre
quency of duplicate invention, where the same idea is hatched by different minds inde
Striking proof is offered by American patent office
pendently about the same time.
experience, in that about half of all inventions that pass the already advanced stage of
patent application are thereafter dropped, mainly because of the discovery of prior inven
tions, not to mention the number dropped for this reason at earlier stages." National
Resources Committee, Technological Trends and National Policy (1937) 19.
nCf. Standard On. Development Co., The Future of Industrial Research (1945) 54.
""Standard On Development Co., The Future of Industrial Research (1945) 37, 38:
"There are no suppressed patents." Waite, The Validity of Conditions in Patent Licenses
(1942) 41 Mich. L. Rev. 419; Folk, Patents and Industrial Progress (1942) 99. Wood,
Patents and Antitrust Law (1941) 195.
�In Celotex Corp. v. Donnacona Paper Co., 2 Can. Pat. Rep. 26 (1939), it was found
that the Celotex Corporation, an American corporation, discouraged the use of a patented
invention in Canada because of its desire to limit its use to unpatented begasse fibre mate
Barnett,

Patent

Property

and

the

Anti-Monopoly Laws

would make all

.

.

.

rial although it could be used with other materials.
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"Searching for exceptions, it is
important in less
some fully equivalent substitute was

National Resources Committee stated:

hardly possible

to find

an

invention which became

than 10 years from the time it or
worked on, and few did in less than 20."71

It

was

further noted that:

"It may be useful to

point out that a great reason why inventions prog
slowly through their incubating stage is that our laws provide no

ress so

effective support for inventors who make basic starts in new lines."72
There is a resistance to the use of inventions by many elements of our
society aside from a reluctance to adopt something novel. Not infre

exploitation for an invention are largely limited
industry whose immediate commercial interests
are opposed to exploitation of the invention and whose control of the
industry is such as to make third parties reluctant to exploit the inven
tion in such industry.73 (Contrariwise examples probably can be found
where a patented invention is an important weapon of competition by a
small concern with a larger one.)
Labor, no less than industry, is re
corded in history as a not infrequent opponent of the exploitation of
patented inventions.74
The courts and the Antitrust Division of the Department of Justice
with less personal interest at stake are more likely to approach patents
in a spirit of hedonism than is one faced with prospects of immediate
dislocation. It may be that in order to obviate this opposition and time
lag in the use of inventions, the Government should encourage transfor
mations of some substance by industry and labor through use of inven
tions, by cushioning the transformation in the one case by subsidy or
loan and in the other by securing a displaced worker a comparable job
or a comparable income while other
jobs are not available.
It would seem, however, that where a patent is not
exploited by the
holders or licensees, public policy should prevent the court from
lending
its processes to the holder or licensees enabling them to
prevent exploita
tion by another. If exploitation is begun by the holder or his licensees
quently the

outlets of

to those members of

after

an

third party has initiated the use of the patented
invention, an
infringement suit should be denied (but not a royalty suit) since invest
ment in exploitation of a patent by third parties would be
a

discouraged

"National Resources

Committee,

Technological Trends

and

National Policy

(1937)

19.

r2Ibid.

nSee Wood, Patents and Antitrust Law (1941) 110.
"In 1938 the House of Representatives had before it H. R. 8508,
of labor

saving machinery.

prohibiting

the

patenting
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exploitation could occur at any moment. Whether
period before a third party could use the
of debate. An arbitrary and short period
invention
is
a
matter
patented
in
best
interest
of the public, if any period of grace
seem
to
be
the
would
be thought desirable.75 What might be reasonable when viewed with
respect to the patentee or licensee might be quite unreasonable in terms
of the time the public might have to wait to benefit by the patented

if termination of this
there should be

a

reasonable

invention.

Progressive taxation of patents has also been suggested as a means of
discouraging suppression and accumulation of patents.76
A corollary to the question of suppression of patents is the lack of
interest of a corporate patent holder in improving the invention it con
trols unless forced to do so by a competitive device. Here again the
time lag works to the detriment of the public. We may call Hartford
as an unwilling witness to this fact.
"Because of the advent of the Knox-O'Neil machine, Hartford is again being
forced to develop for its licensees a Forming Machine which, [with] Hartford
feeders, will produce containers at less cost. Hartford would have much pre
ferred to spend this money in more radical developments in furnace or fabri
cating processes. But to meet an emergency, and to appease Hartford's licensees,
it seemed to Hartford that it must furnish its licensees as soon
Forming Machine which would fulfill their requirements."77

as

possible

a new

Compulsory licensing is generally thought of in terms of a general
requirement to license. This is not the same as requiring patents to be
used. A patent is not "suppressed" when used by an exclusive licensee.
Whether it is fully used under such circumstances is another question.
It is hard to see, on the other hand, how compulsory licensing could
be compatible with exclusive licensing. Again, compulsory licensing and
restricted licensing would seem to be antithetical since to the licensee
and the patentee the value of the restriction would generally be depend
ent upon the patentee's control of the number of licenses issued.
or
Compulsory licensing therefore would seem to call for abolition
diminution in the

use

of restrictive

or

exclusive licenses.

a Federal Judge
suggested 5 years. Evans, Some Stray Thoughts of
306.
System and Its Operation (194S) 27 J. Pat. Off. Soc. 293,
Bennett does not entirely
"Bennett, The American Patent System (1943) 75, 189-190.
all the patents owned
advocate such taxation but suggests: "If taxes had been levied upon
H. E. to obtain the
for
been
have
it
unprofitable
might
by the Hartford-Empire Company,
containers by machines." Id
of
methods
the
glass
all
producing
possible
patents covering

�"Judge

on

Evans has

Our Patent

at 237.

"Exhibit 388, T. R. 12958.

Cf. Exhibits 591, 703.

T. R. 13206-13400.
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Compulsory licensing has been frequently proposed in a number of
Congressional bills, some limited to instances of suppressed or misused
patents, others

not

so

limited.

None of these

proposals

has been

compulsory licensing
recently as 1943 a general
by the National Patent Planning Commission.79
The advocates of compulsory licensing point to the prevalence of
abuse of patents as an incident to the patentee's power of exclusion.

adopted.78

was

system of

As

denounced

The opponents say that a patentee should be entitled to retain the inven
tion for his own use in his field while licensing its use in other fields,
and that compulsory licensing would discourage the patenting of inven

Compulsory licensing would entail problems of determining
royalties,81 but this does not seem to be unsurmountable.
This writer admits to being doubtful of an argument, either of un
limited exclusion or unlimited licensing in the case where a court has not
found an abuse of patents.
Perhaps a solution might be the creation
of a special tribunal to determine when the public interest would require
an exception to a right of exclusion.
tions.80

reasonable

3.

The State

of

the Law

At the time of the

Hartford-Empire suit the patent license agreement
as a means of controlling an industry, in whole or in part, enjoyed con
siderable popularity in business circles. And, whereas in the glass con78See Hartford's main brief in the Supreme Court at 25, 158, and the Joint Brief for
on Reargument, at 127; Meyers and Lewis, The Patent "Franchise" and The

Appellants

J. 260, 267; Borkin, Patent Abuses, Compulsion to
(1943) 43 Col. L. Rev. 720, 723.
�H. R. Doc. No. 239, 78th Cong., 1st Sess. (1944) 3, 9. But this same report recom
mends a statutory provision "that in a suit for infringement the recovery of a patent owner
shall be limited to reasonable compensation without prohibiting the use of the patented
invention whenever the court finds that the particular use of the invention in controversy
is necessary to the national defense as required by the public health or public safety."
""Although Canada and England have considerable legislation to obviate suppression of
patents and this legislation has an incidental effect toward compulsory licensing, neither
country provides for compulsory licensing. Recently in England the chartered Institute
of Patent Agents came out with a report opposing compulsory licensing. 4 Can. Pat. Rep.
30 (1944). In that report it is stated that not more than 30 cases of patent abuse had been
alleged in the past 25 years. One author would make a distinction between small and
large aggregations exploiting the patent. He argues that compulsory licensing would be
inconsistent with the premise that the patent system encourages new industries.
Wood,
Patents and Antitrust Law (1941) 194 et seq.
"Havighurst, The Legal Status of Industrial Control By Patent (1941) 35 III. L. Rev.
495, 496, n. 4. Cf. Note (1942) 42 Col. L. Rev. 843.

Antitrust Laws

(1941)

30 Georgetown L.

License and Recent Decisions
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the patents covered a tool for making unpatented ware,
through license agreements was not limited to the
invention.82 But by 1939 it had become clear that a restriction

industry

area

of control

patented
going beyond

the patent

Sherman Act.83

privilege

could

hardly avoid falling

within the

Since 1939 this coincidence has become accentuated.84

Much has been written in recent times of the kinetic state of the law
with respect to the permissible scope of patent practices. A prefatory
observation may be made that in determining the validity of license

agreements the

courts rarely appear to make a distinction between the
situation where the licenses relate to a new field of endeavor or to an

old field.85
of

law,

Further,

in

the writer does

attempting
so

with the

to set out the

warning that

following propositions
the dates of the

cases

cited should be taken into consideration.
1.

The Sherman Act

2.

A patent has been considered to be a substantial
and not a mere government privilege.87

3.

A patent does not give the patentee the
of a patented article after it is sold.88

applies

to

agreements relating

right

to

to

patents.86
property right

control the

use

aCf. Havighurst, The Legal Status of Industrial Control By Patent (1941) 3S III. L. Rev.
49S, 514.
^Compare Straus v. Victor Talking Machine Co., 243 U. S. 490 (1917), with Victor
Talking Machinery Co. v. Kememy, 271 Fed. 810 (C. C. A. 3d, 1921).
MMercoid Corp. v. Minneapolis-Honeywell Regulator Co., 320 U. S. 680, 684 (1944).
For comments on this proposition, see Havighurst, The Legal Status of Industrial Control
By Patent (1941) 35 III. L. Rev. 495, 503, n. 36; Dominick, Recent Developments In The
Law Of Price Restrictions In Patent License Agreements (1943) 11 Geo. Wash. L. Rev. 302,
304, n. 20; Wood, Patents and Antitrust Law (1941) 89, et seq.; Note (1944) 12 Geo.
Wash. L. Rev.

�C/.

345, 352.

American Equipment Co.

v.

Tuthill

Bldg. Material Co., 69

F.

(2d) 406, 407 (C. C. A

7th, 1934).
v. United States, 226 U. S. 20 (1912).
"Hartford-Empire Co. v. United States, 323 U. S. 386 (1945) ; See Noyes, The Institu
tion or Property (1936) 383.
Meyers and Lewis, The Patent "Franchise" and The Anti
In 1942 the Assistant Attorney
trust Laws (1941) 30 Georgetown L. J. 117, 123-125.
General in charge of the Claims Division of the Department of Justice raised the question
whether a patent was a license or a privilege revocable by Congress when found not to
advance the art, or a kind of property within the Fifth Amendment requiring just compen
sation for a taking.
Hearings before Senate Committee on Patents, 77th Cong. (1942)

"Standard Sanitary Mfg. Co.

34-36.

Millinger, 1 Wall. 340 (U. S. 1863) ; Adams v. Burke, 17 Wall. 453 (U. S.
v. Jennison, 149 U. S. 355
(1893); Keeler v. Standard Folding Bed Co.,
157 U. S. 659 (1895) ; United States v. Univis Lens Co., 316 U. S. 241 (1942).
"Bloomer

1873);

v.

Hobbie
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price

4.

A patent does not entitle the patentee to control the resale
of a patented article.88

5.

Generally speaking, a patentee can suppress his invention.90
A patentee can grant licenses restricted as to space and time.91
A patentee can fix the quantity of the patented product his

6.

7.

licensee

might produce.92

8.

A patentee can limit his licensee to
in a particular field of business.93

9.

It has been considered that

ing
10.

11.

the type

patented invention

of the

patentee could grant licenses limit

character of articles made

by

use

of the

patented

inventions.94
There has been little law but considerable practice with respect
to license limitations upon the amount of unpatented product
which may be made by a patented invention.
It has been held that a patentee may require

a

licensee to pur

particular manufacturer.95
A patentee can fix the method and price of sale of a patented
article, "provided the conditions of sale are normally and reas
onably adapted to secure pecuniary reward for the patentee's
monopoly."96
chase the

12.

or

a

use

patented

"Boston Store of Chicago

device from

American

a

Graphaphone Co., 246 U. S. 8 (1918) ; Straus v.
(1917); Bauer v. O'Donnell, 229 U. S. 1 (1913).
""Hartford Empire Co. v. United States, 323 U. S. 386 (1945) ; Special Equipment Co.
v. Coe, 324 U. S. 370 (1945) ; Continental Paper Bag Co. v. Eastern Paper Bag Co., 210
U. S. 405 (1908). In the latter case the court expressly reserved the question whether a
situation might exist where policy considerations would warrant an opposite result.
"Bement v. National Harrow Co., 186 U. S. 70 (1902) ; United States v. General Elec.
Co., 272 U. S. 476, 489 (1926).
""Rubber Tire Wheel Co. v. Milwaukee Rubber Works Co., 154 Fed. 358 (C. C. A. 7th,
1907), app. dismissed, 210 U. S. 439 (1908); cf. Mitchell v. Hawley, 16 Wall. 544 (U. S.
1872) ; Goshen Rubber Works v. Single Tube A. & B. Tire Co., 166 Fed. 431, 432 (C. C. A.
7th, 1908); Aspinwall Mfg. Co. v. Gill, 32 Fed. 697, 698 (D. N. J. 1887), app. dismissed,
140 U. S. 669 (1891).
�"General Talking Pictures Corp. v. Western Electric Co., 304 U. S. 175 (1938), 305 U. S.
124 (1938).
"Rubber Co. v. Goodyear, 9 Wall. 788 (U. S. 1869) ; cf. Cinema Patents Co., Inc., v.
Columbia Pictures Corp., 62 F. (2d) 310, 311-312 (C. C. A. 9th, 1932), cert, denied, 298
U. S. 663 (1936).
"Steiner Sales Co. v. Schwartz Sales Co., 98 F. (2d) 999, 1010 (C. C. A. 10th, 1938),
cert, denied, 305 U. S. 662 (1939).
"United States v. General Electric Co., 272 U. S. 476, 490 (1926) ; Bement v. National
Harrow Co., 186 U. S. 70 (1902). See Note (1942) 42 Col. L. Rev. 1182, 1183.
Victor Talking Machine

Co.,

v.

243 U. S. 490
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A patentee has been allowed to restrict the use of his
patented
by exploiting it through the means of a far-flung
agency system,97 but an agency system is not insulated from the
Sherman Act when used to create "a monopoly not fairly or

invention

plainly within
14.

IS.
16.

the grant."98
A patentee can give a licensee an exclusive license.99
Whether an exclusive licensee may bind himself not to
exploit
a competitive article is not clear.100
It may be doubted that a patentee can fix the
price which his

licensee may charge for unpatented
machine or by a patented process.101
17.

18.

ware

made

on

a

patented

A patentee who sells a
of being used only in

patented partially finished article capable
a completed
patented article embodying
the invention may not fix the selling price of the article.102
A patent does not give one the right to require that
only certain
unpatented articles be used with the patented invention,103 but

"United States

v.

"United States

v.

General Electric Co., 272 U. S. 476 (1926).
Corporation, 316 U. S. 265, 277 (1942).
"United States v. General Electric Co., 272 U. S. 476, 489 (1926) ; Bement v. National
Harrow Co., 186 U. S. 70, 94 (1902) ; (as a means of monopolizing or restraining trade in

unpatented

ware

Masonite

such licenses

States, 323 U. S. 386,
(D. Md. 1940).

406

are

not outside the Sherman

(1945); Slayter

10�Compare Mechanical Tray
cert, denied, 324 U. S.

& Co.

General Motors

v.

Act)

.

Hartford-Empire v. United
Co., 31 F. Supp. 96

Stebbins-Anderson

(2d) 720, 725 (C. C. A. 2d,
291, with Bement v. National
Harrow Co., 186 U. S. 70, 93, 94 (1904) ; cf. Daniels v. Brown Shoe Co., 77 F. (2d) 899
(C: C. A. 1st, 1935) ; Excelsior Motor Mfg. & Supply Co. v. Sound Equipment, Inc., 73 F.
(2d) 725 (C. C. A. 7th, 1934), cert, denied, 294 U. S. 706 (1935).
1944),

In National Loch-washer Co.

v.

844

(1945),

Corp.,

144 F.

39 III. L. Rev.

George K. Garrett Co., 137 F. (2d) 255 (C. C. A. 3d,
(1938), the court held that a standard license form re
manufacture other unpatented competing devices was invalid; see
also United States v. Vehicular Parking, Ltd., 54 F. Supp. 828, 840 (D. Del. 1944).
^Compare Barber-Colman Co. v. National Tool Co., 136 F. (2d) 339, 343 (C. C. A.
6th, 1943) and American Equipment Co. v. Tuthill, 69 F. (2d) 406, 409 (C. C. A. 7th,
1934), with Straight Side Basket Corp. v. Webster Basket Co., 82 F. (2d) 245, 246 (C. C. A.
2d, 1936). See Kelleher, Price Fixing Under Patent License Agreements (1942) Mont. L.
Rev. 5, 29-30; Wood, Agreements Concerning Patent Restrictions (1943) 37 III. L. Rev.
350; Dominick, Recent Developments In the Law of Price Restrictions in Patent License
Agreements (1943) 11 Geo. Wash. L. Rev. 302 ; 2 Walker, Patents (Deller's ed. 1937)
1498. It is clear that a combination fixing prices of adjunctive devices to a patent invention
is illegal. United States v. Vehicular Parking, Ltd., 54 F. Supp. 828 (D. Del. 1944).
102United States v. Univis Lens Co., 316 U. S. 241 (1942).
W3Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U. S. 502 (1917) ; Carbice

1943), cert, denied, 305
quiring licensees not to

v.

U. S. 649
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there is still considerable confusion as to whether particular
restrictions of this type are within the patent privilege,104 and
how far a patent holder engaged in selling unpatented matter
19.

may exploit the one in
It has been held that

conjunction with the other.105
royalties payable under a patent license
agreement may be measured by the sales of the completed units
contemplated to be made even though such sales include items
not embodied in the

patent claims.106

20.

A patent owner may not use his patent monopoly to
second patent monopoly not embraced in the first.107

21.

When

a

corporation dominant in an industry contracts with
prospective inventors in a particular field for the
of
their future inventions over an extensive period
assignment
of time, such contracts; are likely to be held to violate the Sher
a

most of

man

22.

exploit

A

the

Act.108

provision

in

a

license agreement not to contest the

validity

of any patent applicable to and embracing the construction the
licensee was licensed to make has been upheld;109 whether this

is true of non-contest

license agreements for

a

provisions for the life of the patent in
lesser period is not clear.110

Corporation of America v. American Patents Development Corporation, 283 U. S. 27
(1931). The Clayton Act prohibits tying together patented as well as unpatented articles.
International Business Machines Corp. v. United States, 298 U. S. 131 (1936).
Where thought necessary to protect a corporation's reputation, agreements requiring im
provements and repair parts to be procured from the patentees have been upheld. Steiner
Sales Co. v. Schwartz Sales Co., 98 F. (2d) 999, 1010 (C. C. A. 10th, 1938), cert, denied,
30S U. S. 662 (1939) ; Pick Mfg. Co. v. General Motors Corp., 80 F. (2d) 641 (C. C. A.
7th, 193S), afj'd., 299 U. S. 3 (1936).
104Compare Standard Register Co. v. American Sales Book Co., 148 F. (2d) 612 (C. C. A.
2d, 1945) with American Optical Company v. New Jersey Optical Co., 58 F. Supp. 601, 605
(D. Mass. 1944). See Wood, Patents and Antitrust Law (1941) 63, et seq.
1MSee Wood, The Tangle of Mercoid Case Implications (1944) 13 Geo. Wash. L. Rev.
61; Note (1945) 13 Geo. Wash. L. Rev. 232.
""American Optical Co. v. New Jersey Optical Co., 58 F. Supp. 601 (D. Mass. 1944).
And see Wood, The Tangle of Mercoid Case Implications (1944) 13 Geo. Wash. L. Rev. 61.
1OTEthyl Gasoline Corp. v. United States, 309 U. S. 436, 459 (1940).
""United Shoe Machinery Co. v. La Chapelle, 212 Mass. 467, 99 N. E. 289 (1912).
""Bement v. National Harrow Co., 186 U. S. 70 (1902) ; Steiner Sales Co. v. Schwartz
Sales Co., 98 F. (2d) 999 (C. C. A. 10th, 1938), cert, denied, 305 U. S. 662 (1939). The
mere relationship of licensor and licensee may be sufficient to raise an estoppel against
the latter to question the validity of the patent. Lehman Co. of America v. Appleton Toy
& Furniture Co., 148 F. (2d) 988, (C. C. A. 7th, 1945).
u�That they may is suggested in Crocker-Wheeler Co. v. Bullock, 134 Fed. 241 (C. C.
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An agreement not to contest the validity of the licensor's other
or future patents is of dubious
validity, at least where no actual

license of such patents takes place.111
It is possible that the validity of non-contest

provisions may
upon the extent which their presence prevents any likeli
hood of attack on the validity of the patents: are there left
depend

who, having an appreciable interest in testing the validity
of the patents, are not estopped from doing so.112
A patentee who licenses the use of his patent under an agree

persons

25.

26.

27.

ment

which,

does

so

for the patent, would violate the antitrust laws,
peril of permitting the licensee to attack the

save

at the

validity of the patent, despite a covenant not to contest the
validity of the patent.113
There is an absence of authority on the validity of provisions in
license agreements requiring improvements made by licensees on
a licensed invention to be turned over to the licensor, whether
patented or not.114 It would seem that the licensee should have
the right to use his own improvements, not only because it is the
result of his labors but it is in the public interest to encourage
efforts toward improvements. Again, if the licensor is to have
the right to make commercial use of these improvements, the
licensee who effects the improvements should be entitled to share
in commercial exploitation of the improvement.
The trial court in the Hartford-Empire case made the following

S. D. Ohio 1904) ; Steiner Sales Co. v. Schwartz Sales Co., 98 F. (2d) 999, 1009 (C. C. A.
10th, 1938), cert, denied, 305 U. S. 662 (1939). See also Meyers and Lewis, The Patent

(1941) 30 Georgetown L. J. 117, 148, n. 97.
Gormully, 144 U. S. 224 (1892) ; Elliott Co. v. Lagonda Mfg. Co.,
205 Fed. 152 (W. D. Pa. 1913), rev'd on other grounds, 214 Fed. 578 (C. C. A. 3d, 1914);
cf. Conclusion of Law No. 37 in the Hartford-Empire case: "Covenants in license agree
ments acknowledging the validity of future patents although within the scope of the license
Cf.
are unenforceable if the parties to the agreement dominate and control the industry."
United States v. National Lead Co., 66 U. S. P. Q. 141, 150 (S. D. N. Y. 1945).
^United States v. Standard Oil Co., 33 F. (2d) 617, 630 (N. D. 111. 1929).
"Franchise" and The Antitrust Laws

mPope Mfg.

Co.

v.

""Sola Electric Co.

v.

Jefferson Electric Co.,

validity of a patent. Cf.
502 (C. C. A. 2d, 1943)
F. (2d) 781 (C. C. A. 2d,
"45ee the memorandum

317 U. S. 173

(1942).

The Sola

case

has

dispute the
American Cutting Alloys, Inc. v. General Electric Co., 135 F. (2d)
; Nachman Spring-Filled Corp. v. Kay Manufacturing Co., 139
1943).
of a Hartford-Empire official. Exhibit 388, T. R. 12958.

had considerable influence in emasculating the

force

of

a

covenant

not

to

30
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conclusion of law:115 "The deliberate and intentional pursuit
in pursuance of a plan to build up a patent structure to dominate
and control an industry, of a policy of taking out patents for the
purpose of

blocking

off

or

fencing

in the inventions and devel

opments of competitors, and without any attempt to make com
mercial use of the inventions covered by such patents, is a viola
tion of Sections 1 and 2 of the Sherman Act."
28.

A patentee is not entitled to secure his profits from the patent
monopoly by using the patent to protect others from competi

tion.116
29.

It has been held that

rejection of persons desiring to enter a
their price cutting history by one in
of
by
of
the
of
exclusion is not justified because the
possession
power
is
derived
from
a
power
patent.117
business

30.

Where

a

reason

suit is

been obtained

brought

by

fraud

on

on

several patents, one of which has
patent office or which has been

the

relief may properly be denied not only in respect to
that patent but also as to other patents used in association

misused,

with the tainted
31.

patent.118
recognizes

Since the Sherman Act
tion is

that the power of

a

combina

be greater than the sum of its disunited parts,
what may be justified under a single patent privilege may be
unlawful when the result of the combination of a number of

likely

to

patent privileges.119
32.

It is

in

arguable that however proper a license restriction may be
itself, the use of a series of such licenses to restrain trade is

The quotation is from Conclusion 14 of the Conclusions of Law of the trial court.

See

T. R. 7404.

U6Ethyl

Gasoline Corp.

v. United States, 309 U. S. 436, 459
(1940) ; Blount Mfg. Co.
Mfg. Co., 166 Fed. 555, 561 (C. C. D. Mass. 1909) ; Slayter & Co. v.
Stebbins-Anderson Co., 31 F. Supp. 96, 107 (D. Md. 1940), aff'd on other grounds, 117 F.
(2d) 848 (C. C. A. 4th, 1941) ; American Equipment Co. v. Tuthill Bldg. Materials Co.,
69 F. (2d) 406 (C. C. A. 7th, 1934) ; cf. Interstate Circuit Inc. v. United States, 306 U. S.
208 (1939). See Wood, Agreements Concerning Patent Restrictions (1943) 37 III. L. Rev.
v.

Yale & Towne

350.

"7Ethyl Gasoline Corp. v. United States, 309 U. S. 436 (1940).
U8Keystone Driller Co. v. General Excavator Co., 290 U. S. 240 (1933) ; Precision In
strument Manufacturing Co. v. Automotive M. Mach. Co., 324 U. S. 806 (1945) ; Sylvania
Industrial Corporation v. Viking Corporation, 132 F. (2d) 947, 957 (C. C. A. 4th, 1943).
usSee Wood, Patents

and

Antitrust Law

(1941) 36, 96,

et seq.
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open to attack under the Sherman Act.120
A refusal "to license (or a refusal to license except on specified
conditions which would extend the patent monopoly) which is
the product of agreement or conspiracy, on part of the owners

competing patents," violates the Sherman Act.121
The settlement of patent conflicts and patent litigation does not
justify a settlement agreement which would otherwise violate the
Sherman Act.122
It has been stated that: "Where domination exists, a pooling of
of

34.

35.

competing process patents, or an exchange of licenses for the
purpose of curtailing the manufacture and supply of an unpat
ented product
constitutes a violation of the Sherman Act."123
.

36.

37.

.

.

Pooling of patents and cross licensing not
tion, which are more conducive to a general

resulting in domina
opening up of patent
rights, has been held

rights than to a general closing off of such
proper.124
"Agreements creating a world wide patent pool of all present
and future patents of the parties, covering an entire industry,
and embracing a division of the world into exclusive territories
within which each of the parties is to confine its business activi
ties, with respect to patent protected commodities, as well as
unpatented, for the purpose and with the effect of suppressing

United States v. Reading Co., 226 U. S. 324, 3S7 (1912) ; Ethyl Gasoline Corp. v.
States, 309 U. S. 436 (1940); Radio Corporation v. Lord, 28 F. (2d) 257, 260
(C. C. A. 3d, 1928), cert, denied, 278 U. S. 648 (1928) ; United States v. Pullman Co., 50 F.
Supp. 123, 127-128 (E. D. Pa. 1943) ; American Equipment Co. v. Tuthill Bldg. Material
Co., 69 F. (2d) 406 (C. C. A. 7th, 1934). See Wood, Patents and Antitrust Law (1941)

'"Cf.

United

36.
v. National Lead Co., 66 U. S. P. Q. 141, 151
(S. D. N. Y. 1945).
Hartford-Empire Co. v. United States, 323 U. S. 386 (1945). (This appears more clearly
in the trial court's opinion, conclusions of law and parts of judgment approved by the
Supreme Court).
United States v. Parker Rust-Proof Co., 65 U. S. P. Q. 563, 569 (E. D. Mich. 1945).
""Standard Oil Co. of Indiana v. United States, 283 U. S. 163, 174 (1931). There is
considerable authority that a pooling of patents with the purpose and effect of monopolizing
Standard Sanitary Manufacturing
Act.
or restraining competition violates the Sherman
Blount Manufacturing Co. v. Yale &
Company v. United States, 226 U. S. 20 (1912);
Picture
Towne Manufacturing Co., 166 Fed. 555 (D. Mass. 1909) ; United States v. Motion
v. New Departure Manu
Patents Co., 225 Fed. 800, 810 (E. D. Pa. 1915) ; United States
Harrow Co. v. Hench, 83 Fed.
facturing Co., 204 Fed. 107 (W. D. N. Y. 1913) ; National
v. Creamery Package Mfg. Co., 110 Minn. 415, 126 N. W.
A.
State
C.
1897)
;
38
3d,
(C.
36,

^United States

See

126

(1910).

"'Standard Oil Co. of Indiana

v.

United States, 283 U. S. 163

(1931).

The Georgetown Law
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imports into

and exports from the United

under the Sherman Act.

A combination of

38.

.

.

States,

are

34: p. 1

unlawful

."125

competitors

monopolize interstate
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trade in

to

use

a

patent

unpatented

ware

restrain and

to

is

prohibited by

the Sherman Act.126
a concentration or pooling of related but
competing patents did not violate the Sherman Act even
though the result was domination of an industry and direct re
striction of competition within the industry.127
It may be
doubted that this is a valid theorem today.128
A combination of patent holders to fix royalties is likely to fall

It has been held that

39.

not

40.

within the Sherman Act.129
It is doubtful that

41.

or

to refrain from

an

competition

to
an

divide fields of

competition
existing industry would be

forming machine
inventions, and under which Hartford agreed to offer forming
licenses without additional royalty only to those who had Hart
ford feeder licenses, violated the Clayton Act.131
the Hartford Empire case there were present the practices referred
5, 6, 7, 8, 9, 10, 14, 19, 20, 22, 23, 26, 28, 30, 32, 33, 34, 35, 39,
to concerns which had

In

in

upheld because based upon patents.130
An agreement under which Lynch was licensed to make and
deliver forming machines embodying Hartford inventions only

42.

to in

agreement

a

license under Hartford

and 41.
But these

practices

were

merely emanations

of the basic

illegality of

a

combination between different patent holders and with non-patent holders
effected to control an industry through patents. For the court to reach
a

decision that the Sherman Act had been violated it
""United States

v.

""United States

v.

was

not necessary

Co., 66 U. S. P. Q. 141, 154 (S. D. N. Y. 1945).
Sanitary Mfg. Co., 226 U. S. 20 (1912).
"TJnited States v. Winslow, 227 U. S. 202 (1913) ; United States v. United Shoe Machinery
Co., 247 U. S. 32 (1918).
""C/. Note (1940) S3 Harv. L. Rev. 1173, 1176-1177.
""United States v. Standard Oil Co., 33 F. (2d) 617 (N. D. 111. 1929).
""Blount Mfg. Co. v. Yale & Towne Mfg. Co., 166 Fed. 555 (C. C. D. Mass. 1909) ;
Strait v. National Harrow, 18 N. Y. Supp. 224 (Sup. Ct. 1891). United States v. National
Lead Co., 66 U. S. P. Q. 141 (S. D. N. Y. 194 S). This type of agreement was present in
National Lead
Standard

Hartford-Empire case.
""Hartford-Empire Co. v. United States,
of the trial court's judgment so holding.
the

323 U. S.

386,

401

(1945), affirming that part
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to decide the

legality of individual practices apart from the presence of
illegal combination.
One of the defenses urged,
however, was that the various agreements
entered into were settlements of bitter
patent disputes. That the settle
ment of patent conflicts was an
inducing cause for some of the agree
ments is probable. That it was a
primary cause is refuted by the writings
of the defendants.132 The trouble with these settlements was that
they
were used as an occasion to effect control of an
industry by agreement.
Since the validity of a patent is a matter for the courts and since the
courts have not been inclined to
uphold patents in the absence of a high
degree of inventiveness, it would seem proper for a court to view strictly,
in the light of Sherman Act policy, settlement agreements which take
from the court the question of validity or scope of the patent. This is
all the more so where the agreement has the effect of
bringing under
control a competitive industry.
It is settled, therefore, that the pres
ence of conflicting claims will not save a settlement of such claims

the

which violates the Sherman Act.133
To a member of an industry, to the

public, and to the Government
court's
attention
by
may be invoked to redress a
claimed violation of the antitrust laws may be as important as the
existence of a right of redress. In 1941, it was said that, "Issues in
the

which

means

a

the relation of the

anti-monopoly laws to patent practices do not
infringement suits",134 but as early as 1917 the Supreme Court
had denied equitable relief to a patentee against a contributory infringer
selling unpatented film for use with plaintiff's invention, because of the
public interest in not allowing the patent monopoly to extend to un
patented matter.135 Between that time and the commencement of the
Hartford-Empire case equitable relief had been denied to patentees seek
ing to enforce "tying-in" conditions.136 These cases did not specifically
volving

arise in

See also text material cited to n. 59, 60, supra.
n. 43, 44, supra.
""Standard Sanitary Manufacturing Co. v. United States, 226 U. S. 20, 36 (1912)

wSee

; United

Co., 225 Fed. 800, 810, 811 (E. D. Pa. 1915) ; National
Harrow Company v. Hench, 83 Fed. 36 (C. C. A. 3d, 1897) ; Strait v. National Harrow Co.,
18 N. Y. Supp. 224 (N. Y. Sup. Ct. 1891) ; Remington Rand, Inc. v. International B. Mach.
Corp., 167 N. Y. Misc. 108, 3 N. Y. S. (2d) 515 (Sup. Ct. 1937).
"'Meyers and Lewis, The Patent "Franchise" and The Antitrust Laws (1941) 30 George
States

town

v.

L.

Motion Picture Patents

J. 117,

130.
v. Universal Film Mfg. Co., 243 U. S. 502 (1917).
American Patents Development Corp., 283 U. S. 27 (1931) ; Leitcb

""Motion Picture Patents Co.
""Carbice Corp.

Mfg. Co.

v.

Barber

v.

Co.,

302 U. S. 458

(1938).
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Act, but they did take the view that there was a
public policy against dangerous monopoly or restraints of trade which
the courts could effect through negative action on their part.
Between the commencement of the Hartford-Empire case and the Su
refer to the Sherman

preme Court's decision that Court had held in numerous and varied
situations before it that patents did not justify the monopoly or restraint
attempted.137 The significance of these cases did not lie so much in the

repeated insistence that a patent affords no immunity for a
monopoly not fairly or plainly within the grant, but that in every case
Court's

the Court rejected the contention that the acts of the patentee were
within the patent grant. A simiiar defense in the Hartford-Empire case
met with the same fate.
Whether the Government can intervene in a patent suit to press an
issue of antitrust violation involving the patent is not clear on the

authorities.138
trust violation

It would appear that when there is an issue of an anti
by misuse of a patent, the public interest so often de

Supreme Court to be present in that issue would require
the court to permit intervention by the Government. The Government
is generally better able to develop an antitrust charge than is a private
litigant.

clared

by

the

A view with
cancel
of

a

a

conspiracy

support

some

patent

on

normal

to take out

But it has been held

by

was

that in

an

antitrust suit

grounds for invalidating

a

a

patent

court could
or

because

patent for the purpose of restraining trade.139

a

some

injured in his busi
illegal patent monopoly could

lower courts that

concern's exercise of

one

through
compel that concern to grant him a license on the same terms as in
licenses granted to others.140 And it has been held that the presence
a

ness

an

not

v. United States, 309 U. S. 436
(1940) ; B. B. Chemical Co. v.
(1942) ; Morton Salt Co. v. Suppiger Co., 314 U. S. 488 (1942) ; United
States v. Univis Lens Co., 316 U. S. 241 (1942) ; United States v. Masonite Corp., 316 U. S.
265 (1942); Mercoid Corp. v. Mid-Continent Investment Co., 320 U. S. 661 (1944); cf.
Sola Electric Co. v. Jefferson Electric Co., 317 U. S. 173 (1942).
""See Borkin, Compulsion to License Patents (1943 ) 43 Col. L. Rev. 720, 726-728.
ls�See Meyers and Lewis, The Patent "Franchise" and The Antitrust Laws (1941) 30
Georgetown L. J. 260, 271, n. 143; Note (1942) 42 Col. L. Rev. 1182, 1187-1188; Note
(1944) 58 Yale L. J. 579; cf. Sola Electric Co. v. Jefferson Electric Co., 317 U. S. 173
(1942). Whether or not a power of cancellation exists in such a suit, it would appear

""Ethyl

Ellis,

Gasoline Corp.

314 U. S. 495

power to hold the

clear that

a

is made

defense in

53 F.

a

Supp.

889

an

patent invalid exists where the existence of a valid patent
But cf. United States v. United States Gypsum Co.,

antitrust suit.

(U. S. D. C. 1943).

IMF. A. D. Andrea Inc.

v.

Radio

Corp. of America,

14 F.

Supp.

226

(D. Del. 1936), aff'd.,
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illegal condition in a patent license did not result in an implied
use the patented invention when the condition was stricken.141
its face this doctrine might seem no more than an incident to the

an

license to
On

rule that

being

a

used

patentee will

illegally.142

tains from the court

a

allowed to enforce his patent while it is
However, if the reward of the person who ob
not be

decision that the patent is being misused is to be
permission to use the patented invention143

withdrawal from him of
the courts

can hardly survey such a result with
equanimity. It would
that the court has sufficient power to protect its processes from
evasion by enjoining the patentee from withdrawing a license because

seem

of excision of

an

illegal condition.

found to have misused

a

patent

It should not lie with

to assert

a

patentee

that if he cannot license with

illegal conditions he will

not license at all.
Violation of the antitrust laws by a series of restrictive license agree
ments has been successfully invoked as a defense to a suit for an

accounting for royalties
There is
or

misuse of

patent

a

under

one

such

interdependent agreement.144

to believe that defense of violation of the Sherman Act

reason

can

be made either in

a

law

or

equity suit

in which

the patent is invoked.145
(2d) 474 (C. C. A. 3d, 1&7), cert, denied, 300 U. S. 681 (1937); Radio Corp. of
But in United States
v. Hygrade Sylvania Corp., 10 F. Supp. 879 (D. N. J. 1934).
defendants and each
v. Vehicular Parking Ltd., the court suggested a provision that: ".
of their officers and directors are hereby enjoined and restrained from refusing to grant
licenses to any person desiring such license under any present patents owned or controlled
by defendants and under which they are possessed of the right to grant sub-licenses on
the same reasonable and lawful terms and conditions for which it has granted one or more
licenses to others.
." 61 F. Supp. 6S6, 6S7-6S8 (D. Del. 194S).
141American Leicithin Co. v. Warfield Co., 10S F. (2d) 207 (C. C. A. 7th, 1939), cert.
denied, 308 U. S. 609 (1939) ; Novadel-Agene Corp. v. Penn., 119 F. (2d) 764 (C. C. A. Sth,
1941), cert, denied, 314 U. S. 645 (1941); Sylvania Industrial Corp. v. Visking Corp., 132
F. (2d) 947 ,(C. C. A. 4th, 1943), app. dismissed, 319 U. S. 777 (1943); Universal Sewer
Pipe Corp. v. General Const. Co., 42 F. Supp. 132 (N. D. Ohio 1941).
88 F.

America

.

14SSee

.

cited in

137, supra.
Corporation v. Visking Corporation, 132 F. (2d) 947, 958 (C. C. A.
4th, 1943), app. dismissed, 319 U. S. 777 (1943).
1HAmerican Equipment Co. v. Tuthill Bldg. Material Co., 69 F. (2d) 406 (C. C. A. 7th,
1934).
116Bement v. National Harrow Co., 186 U. S. 70, 87-88 (1902); cf. Continental Wall
v. United States, 90
Paper Co. v. Voight & Sons Co., 212 U. S. 227, 256-261 (1909); Page
Ct. CI. 207 (1940) ; See Henry, Limitations Inherent In The Grant of Letters Patent (1940)
27 Corn. L. Q. 214. But see Waite, The Validity of Conditions In Patent Licenses (1942)
350 Pa. 333, 38 A.
41 Mich. L. Rev. 419, 443-444; Contra, Westinghouse v. MacGregor,
761
323
U.
S.
(1944).
<2d) 244 (1944), cert, denied,
cases

143Sylvania

n.

Industrial
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require adjudication

to

of the

deny
estopped
validity
patent
private party
where
or
in
was
a
where
one
claim
of
issue,147
validity,146
patent
only
the particular case could have been decided upon an issue of infringe
ment.148 And the public interest warrants examination into the validity
of a patent where the patent is invoked to justify a restraint of trade,149
even though the issue is raised for the first time on appeal.150
of

D.

where

even

a

Antitrust

Judgments

as a

of an

to

was

a

Means

of

Shaping

the

Course

Industry

prosecutions have chapters which are
Southey's, "The Battle of Blenheim" :

The annals of antitrust
niscent of

a

passage from

"And

remi

everybody praised the Duke

Who this great fight did win."
"But what good came of it at last?"

Quoth little Peterkin.
"Why that I cannot tell," said he,
"But 'twas a famous victory."
A civil suit
in

a

by

judgment

a

against

in the tobacco

giants

the

for the Government is followed

criminal action

against

the

giants

industry which resulted
a

number of years later
industry a suit

in the tobacco

�

A consent
which in part is now pending before the Supreme Court.
in
trust
marks
interlude
to a suit
1912 against the aluminum
an
decree

against

the aluminum trust

Government in 1945.
trust suits

as

have certain

But anti-trust
effect

on

A decree in
of the

judgments

the future

public

an

resulting

in

Du Pont has been

larger

a

a

judgment
recurrent

members of the motion

picture industry.

have had and will continue to have

of many an industry.
antitrust case where the Government

is the

in favor of the

defendant in anti
a

marked

course

complainant

""Standard Water Systems Co.

must

necessarily

as

representative

often have the breadth

v. Griscom-Russell Co., 278 Fed. 703, 70S (C. C. A. 3d,
denied, 2S9 U. S. S80 (1922).
"'Bresnick v. United States Vitamin Corporation, 139 F. (2d) 239 (C. C. A. 2d, 1943).
118Gebhard v. General Motors Sales Corporation, 135 F. (2d) 248 (U. S. App. D. C. 1943) ;
cf. Lackner Co. v. Quehl Sign Co., 145 F. (2d) 932 (C. C. A. 6th, 1944) (counterclaim
maintainable even though plaintiff offers to dismiss complaint). But cf. Aero Spark Plug
Co. v. B. G. Corporation, 130 F. (2d) 290 (C. C. A. 2d, 1942).
""Sola Electric Co. v. Jefferson Electric Co., 317 U. S. 173 (1942).
""Nachman Spring-Filled Corporation v. Kay Mfg. Co., 139 F. (2d) 781 (C. C. A. 2d,
1943).

1922),

cert,
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compromise of conflicting interests typical
simple violation may call for a simple
either
the complex or the cancerous nature
In
other
instances,
remedy.
of the violation necessitates relief along a number of different but con
nected approaches. Some provisions in a judgment may require affirm
ative action, some negative action. Some may look to the prevention of
future abuses, others to the rectification of present ones. The net effect
most
may be a code of conduct for an industry specifically required of

of

of

legislation and represent
legislative activities.151

of its members and

a

a

A

standard for others.

An antitrust decree is not in the
between

private parties. Equity
public interest than

relief in the
are

same

category

goes further
it does when

injunctive decree
to give and withhold
only private interests

as an

involved.152

Both the Government and the courts have shown a certain rigidity
of thought in their approach to antitrust judgments.
It is a commonplace to say that Sherman Act judgments should grant

effective and adequate relief.153 Doubts in framing its provisions are to
be resolved in favor of the Government.154 It has been said that: "In
short, the court may make any order necessary to bring about the dis

illegal combination that restrains inter
an adjudication of violation
state
or
restricted
in
a
Act
of the Sherman
non-competitive industry,
largely
for the court to
considerations
two
to
be
there would seem
primary
be
must
what
its
decree:
required of the
(1)
keep in mind in framing
to
a
defendants to restore the industry
competitive structure, (2) what
that the industry will not
to
ensure
must be required of the defendants
consideration sometimes
A
third
be put in thralldom by them again.
made express,156 and probably generally implicit, is that in effecting
be inflicted.
(1) and (2) undue hardship on the defendants should not
This third consideration does have a definite place in our system
solution

or

suppression

commerce."135

of

an

Where there has been

D. N. Y. 1943), aff'd,
v. Associated Press, 52 F. Supp. 362, 370 (S.
474
v. Union Pacific R. R., 226 U. S. 470,
States
United
1416
Ct.
cf.
;
(1945)
Sup.
346
S.
U.
193
(1904).
United
197,
v.
States,
(1913) ; Northern Securities Company
670 (1944);
152Mercoid Corporation v. Mid-Continent Investment Co., 320 U. S. 661,

1!aSee United States

65

Virginian Ry.
1MLocal 167

v.
v.

552 (1937).
System Federation No. 40, 300 U. S. 515,
United States, 291 U. S. 293, 299 (1934) ; United States

Freight Association,

166 U. S. 290, 308

v.

Trans-Missouri

(1897).

v. United States, 291 U. S. 293 (1934).
346 (1904).
""Northern Securities Company v. United States, 193 U. S. 197,
409-410
U.
S.
(1945).
323
386,
v.
United
Co.
States,
16eC/. Hartford-Empire

"'Local 167
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judgments, however, are hardly
doctrine of balancing of equities. And

Antitrust

of a
this third consideration should not be allowed to emasculate the other
a

judgment is almost always a late cure to a condition
a long time, been profitable to those responsible
for that condition, and has developed a power of resistance to change
not readily overcome.
The Antitrust Division of the Department of
to
is
not
Justice
nip the beginnings of restraint and monopoly
geared
in the bud. Early manifestations may be vague and must compete for
An antitrust

two.

which has festered for

attention with clearer indicia of Sherman Act violations in instances
conspiracy has reached maturity. The very length of time of
control of an industry, or a segment thereof, by a combination has defi

where the
nite

probative value

Sherman Act
of

in

an

antitrust

case.

Evidence to

satisfy

a

court in

a

will often be difficult to obtain in the initial stages
activities.

case

monopolistic

an antitrust judgment should attempt not only
practices but also to correct a situation created in
whole or in substantial part by violation of the anti-monopoly laws.
And this will often mean more than a negative injunction.
Many
after
of
have
reached
a
a
tactics,
monopolies,
period
strong-arm
happy
stage of strength where the maintenance of their power does not require
the use of off color practices. In such a case, to outlaw the practices
is to leave the monopoly largely untouched. There will be necessary
".
such measure of relief as will effectually dissolve the combination

Since it is

a

late cure,

to suppress vicious

.

.

found to exist in violation of the statute, and thus neutralize the exten
."157
sion and continually operating force.
.

.

monopoly situation and in some restraint of trade situations
competition will require complete or partial dissolution
If the instruments of monopoly are a patent pool, a
or divestiture.
network of stock interests or a chain of theatres, leaving those intouched is to leave the industry still in the control of the monopoly
group. Moreover, it would seem that where a few have illegally gained
monopoly power, the rules of competition to which they should be sub
jected, for at least some period after the adjudication of violation,
should be more strict than those imposed upon would-be competitors.
This rests not only upon the assumption that, having violated the legal
rules of competition, the monopoly group is likely to do so again, but
also on the ground that the handicap others may have in competing
In

a

restoration of

Standard Oil Company of New Jersey

v.

United

States,

221 U. S.

1, 78 (1911).
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with the defendants because of the latter's size

industry
more

should be neutralized

favorable

by giving

or long dominance in an
the would-be competitors a

position.158

But when it

comes

to

applying

the above tenets to the

defendants,

with respect to activities outside of the industry to which the com
plaint relates, there is considerable timidity on the part of the Federal

Government, and little encouragement on the part of the courts.159 In
Hartford-Empire case the Government's proposed judgment and sec
tion 29 of the trial court's judgment established a code of conduct for
the defendants in the conduct of their business not limited to the glass
container industry.
In the Supreme Court, however, the Government

the

abandoned support of that section and conceded it should be restricted
to the glass ware industry.
Judge Roberts spoke disparagingly of the
of
this
section
although he seemed primarily concerned with its
scope

deterring

effect

on

incentive to invent.

proof has been adduced of conscious wrongful activity in
one field by members of a combination engaged in multifarious fields,
there would seem no good reason why an injunction against the wrongful
practices should not run to these other fields.160 It is reasonable to sup
pose that a propensity to violate the Sherman Act strong enough to
warrant the need of an injunction with respect to related activities in
the same field is ample justification to call for an injunction with
respect to related activities in other fields.161 As repeated cases against
Where

lt8An injunctive order which vindicates public rights cannot justly be attacked ".

.

.

as

public directly harmed by the
penal
wrongful acts of the enjoined derive a direct benefit from the judgment at the expense of
the enjoined. Virginia Electric & Power Co. v. N. L. R. B., 319 U. S. 533, 543 (1943).
1E9For instances where the courts in non-antitrust cases have sanctioned, with some hesita
312
tion, broad injunctions, see Milk Wagon Drivers Union v. Meadowmoore Dairies, Inc.,
U. S. 287, 294 (1941) ; Bowles v. Montgomery Ward & Co.', 143 F. (2d) 38, 42-43 (C. C. A.
or as

...

a mass

tort" because certain members of the

7th, 1944).
or

""It is not uncommon, under state statutes, to grant injunctions closing an entire business
to a particular use.
places for all purposes, where there has been a violation in respect

reasonable apprehension
(1937) 16 N. C. L. Rev. 33. In labor cases a showing of
a decree
of violations other than those before the Court has been considered to warrant
134
Relations
Labor
National
v.
Board,
Bros.
Butler
violations.
covering the apprehended
See National Labor
F. (2d) 981 (C. C. A. 7th, 1943) cert, denied, 320 U. S. 789 (1943).
Publishing Co., 312 U. S. 426, 435, 436 (1941).
Relations Board v.
See Note

Express

Investment Co. v. The
1<ttC/. The final judgment of April 10, 1944 in Mid-Continent
ran against "any
the
where
No.
Civil
injunction
D.
2070)
111.,
coid Corporation (N.

conspiracy similar
the

cross

patent."

to

or

Mer

other

having a purpose or effect similar to said conspiracy and involving
judgment in The Mercoid Corporation v. Minneapolis-Honey-

The final
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du Pont and others have

field is

to be

likely

an

demonstrated, an antitrust violator in one
antitrust violator in other fields in which it

operates.
Section 4 of the Sherman Act provides that "The several district
of the United States are hereby invested with jurisdiction to

courts

prevent and restrain violations of this act."
would

seem

Act could

that

no more

(Italics supplied.)

jurisdiction
"prevent"
fittingly be applied than to

the

case

of those

engaged

in several industrial fields who stand before the court convicted of

Sherman Act violation in

one

It

violations of the Sherman

to

a

of those fields.

The writer does not urge that every Sherman Act violation should
an injunction blanketing all commercial activities of the defen

call for

dants.

It is

that there is

an

absence of

an

antitrust

logic and a
judgment, in a
proper case of which there are many to the particular commercial
field with respect to which the particular suit was brought. One who
has broken the peace in some particular fashion can hardly complain
if he is placed under a general peace bond. The same should be true
urged, however,

frustration of the Sherman Act in

restricting

�

�

of the antitrust violator who has shown serious manifestations of dis

respect for the antitrust laws.

And

as we

have

noted,

other than at the

time of the entry of antitrust judgment the Department of Justice has
scant opportunity to check antitrust violations at their inception.

A

corollary problem is whether an antitrust violation should be re
specific type of activity shown at the trial to have been
in
engaged
by the defendants. In the framing of an antitrust judgment,
the factor of the intent of the participants of an antitrust combination
is not infrequently taken into consideration. And so of the type of
activity they have been willing to engage in to achieve an unlawful
result. As stated by Judge Learned Hand in United States v. Corn
Products Refining Co.:162
stricted to the

well

Regulator Company (N. D. 111., Civil Action No. 1839, March 1944) enjoined Min
neapolis-Honeywell Regulator Company, its officers, agents, employees, attorneys, and all
persons acting on its behalf: "(d) From so using said Freeman patent as to tend to create a
monopoly in a part or device not patented by such patent, or in any way directly or
indirectly misusing such patent in violation of the Anti-Trust Laws of the United States,
particularly Title IS, U. S. C, Sections 1, 2 and 4."
In United States v. Southern California Wholesale Grocers Association, a judgment of
September 22, 192S (S. D. Cal., Eq. No. H-81-S) prohibited the defendants from agreeing
to do any act that would prevent a manufacturer or producer of groceries outside of the
State of California or Southern District from shipping or selling such groceries to any
customer therein. See Standard Oil Co. v. United States, 221 U. S. 1, 79, 80, 81 (1911).
1<E234 Fed. 964, 1018 (S. D. N. Y. 1916), app. dismissed, 249 U. S. 621 (1919).
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take, that when an innate proclivity has
period of years, it shall be disabled from

reluctance

by the courts to expand a decree
probably one of the reasons why the
antitrust
case
is
such
a
average
long drawn out affair, the commonsense rationale of the Corn Products case has been applied to
bring
within the ambit of an antitrust judgment related activities within an
industry as to which no violation of the Sherman Act has been shown.163
It seems settled, therefore, that antitrust judgments may enjoin not
only repetitions of illegal practices but also the performance of broadly
defined related practices in the future.164
Antitrust complaints vary in the detail with which the prayer for
relief attempts to outline the judgment to be entered in the case. In
the case of United States v. Lib bey-Owens-Ford Glass Co., the complaint
filed on May 23, 1945, contains a prayer of some eleven pages, which
in scope is similar to the type of judgment the Antitrust Division of the
Department of Justice might hope to have entered. In the HartfordEmjrire case the prayer in the complaint was much more general in terms
and had little resemblance to the judgment entered. A detailed prayer
has the benefit of giving the court a clear idea of the purpose of the
It also leads the court to think in
Government in bringing the case.
which
terms of the judgment
may result should a decision favorable
On the other hand, where the case
to the Government be rendered.
drags out over several years, by the time the decision is reached eco-

Although
beyond the

a

evidence in

a case

is

16aHartford-Empire Co. v. United States, 323 U. S. 386 (1945) (compulsory licensing of
patents). United States v. First National Pictures, 51 F. (2d) 552 (S. D. N. Y.
1931) ; United States v. Vehicular Parking Ltd., 56 F. Supp. 297 (D. Del. 1944).
There is some language in Swift & Co. v. United States, 196 U. S. 375, 402 (1905) which
evidences a more narrow attitude, but the Court's remarks seem directed to a general pro
hibition of violations of the Act and numerous subsequent judgments have used terms similar
to that stricken out in the Swift case, as illustrated by the cases cited in this and the suc
future

ceeding footnote.
U. S. 173, 186 (1944); Local 167,
United States, 291 U. S. 293 (1934) ; United
v.
States v. Trans-Missouri Freight Ass'n., 166 U. S. 290, 308 (1897) ; Standard Oil Co.
United States, 221 U. S. 1, 77-78 (1910) ; Hershey Chocolate Corp. v. Federal Trade Com
Federal Trade Com
mission, 121 F. (2d) 968 (C. C. A. 3d, 1941) ; Eugene Dietzgen Co. v.
C. A.
321
F.
1944), cert, denied, 323 U. S. 730 (1944); cf. Na

"�United States

v.

Crescent Amusement Co., 323

International Brotherhood of Teamsters

mission, 142

(2d)

(C.

tional Labor Relations Board
see

also

cases

cited supra,

n.

v.

161.

v.

7th,
Express Publishing Co.,

312 U. S.

426, 436-437 (1941)

;
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nomic conditions and court decisions may have so changed the situa
tion as to leave the relief asked for outmoded. In such case, however,
the Government is not bound

by the prayer.
To what extent a judgment entered in an antitrust case may be
broader than the complaint cannot be readily answered, but it seems
settled that there is no hard and fast rule that the judgment must be
strictly circumscribed by either the allegations of the complaint or the
specific proof in a case. Thus where monopoly and restraint have been
directed against a large number of members of an industry, it is- neither
necessary nor feasible for the Government to prove specific wrongs
against each of such persons in order to secure a judgment enjoining

illegal

activities

such class of persons.
one's aid to another in the latter's control of an

against all of

nature from the other's

And

though
industry differs in
injunction designed to obviate the
even

activities, an
practices may properly enjoin the former from such practices.165
Undoubtedly the Government often will give considerably less weight
to the judgment value of the evidence it has available than to its decision
value.
There is a natural tendency to evaluate evidentiary material
in the light of whether it is sufficient to show violations of the Sherman
Act. Will it gain a decision? There is a very practical desire to shorten
the ponderously long trials typical of antitrust suits by limiting the
introduction of evidence to that which is thought necessary to win the
case.
But a judge who might not hesitate to find an antitrust violation
from the evidence before him may be reluctant to render a judgment
latter's

with the breadth necessary to correct the violation without additional
evidence of the ramifications of the violations, and the extent to which
the violators

""In

willing to
possible to

were

It should be

go to achieve illegal ends.166
reserve much of the evidence

beyond that

Hartford-Empire Co. v. United States, 323 U. S. 386, 418 (194S), the Court said
compulsory licensing of patents: "Thatcher and Ball insist that no such
injunction should be directed to them for reason that they are not now, and never have
been, in the business of owning machinery patents or selling or licensing glass making
machinery. We think, however, in view of the fact that they have been found to have
conspired with Hartford and the other appellants in denying and obstructing competitors
from obtaining machinery, the injunction, modified as suggested, may stand."
"The writer believes that much of the evidence introduced in the Hartford-Empire case
was not necessary to secure a decision of violation of the Sherman Act, but he is convinced
that
jjhe breadth of the judgment rests largely upon the colorful supplementary evidence
which could hardly fail to evoke a psychological reaction that drastic wrongs required
with respect to

drastic relief.
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the proposed

judgment. But it is not customary to do this in antitrust cases. Such
hearings are generally devoted to arguments of counsel supporting their
draft of the

judgment and objecting to the draft of the other side.
Certainly the courts have not indicated it would be safe for trial counsel
to rely upon being given permission to introduce evidence at a subse
quent hearing on a proposed judgment. As between adding to the
length of a trial and taking a chance on the type of judgment which
may be procured some nice determinations will continue to have to be
made, but it is important in the handling of an antitrust trial to have
in mind the end judgment as well as the end decision of violation.
The reach of an antitrust judgment has been large. The limitations
of the Fifth Amendment have been stated to be irrelevant to depriva
tion of property rights ensuing as a result of enforcement of the
Sherman Act.167
There probably have been few antitrust judgments
where a direct and substantial property loss was required of a defen
dant.168 And a cause of the Supreme Court's modifications in the
Hartford-Empire case may well have been the severe property loss in
volved in royalty free licensing. But dislocations of property interests
by antitrust judgments have been far-reaching. And a number of anti
trust judgments have resulted in considerable deflation of monopoly
values.169

required to dispose of their
specific property.170 Dissolution

Defendants have been

enterprises

in

or

interests in certain
of

corporations

or

Joint Traffic Association, 171 U. S. SOS, S71 (1898).
v. Union Pacific R. R., 226 U. S. 470, 477 (1913) the Court said: "So
far as is consistent with this purpose a court of equity dealing with such combinations
should conserve the property interests involved, but never in such wise as to sacrifice the
le7United States

v.

lesIn United States

object and

purpose of the statute."

v. American Tobacco Co., 221 U. S. 106 (1911) ; Continental Ins. Co. v.
United States, 259 U. S. 1S6 (1922) ; cf. United States v. Southern Pac. Co., 259 U. S. 214,
As to losses suffered through compulsory divestiture of securities under the
241 (1922).
Public Utility Holding Company Act, see North American Co. v. Securities & Exchange

""United States

(2d) 148, 154 (C. C. A. 2d, 1943).
in Hartford-Empire Co. v. United States, 323 U. S. 386 (194S) ;
v. United States, 323 U. S. 173 (1944) ; Standard Oil Co. v. United
Co.
Amusement
Crescent
221 U. S. 106 (1911).
States, 221 U. S. 1 (1911); United States v. American Tobacco Co.,
v. International Harvester Co. (D. Minn. Nov.
United
States
decree:
consent
Judgments by
Co. (S. D. N. Y. March 31, 1919) ;
2, 1918) ; United States v. Corn Products Refining
United States v. Eastman Kodak Co. (S. D. N. Y. Feb. 1, 1921) ; United States v. Cement
in HartSecurities Co. (D. Colo. Dec. 13, 1924). Plants were required to be disposed of
Commission,

133 F.

""Judgment affirmed,
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associations involved in antitrust suits has frequently been ordered.171
Corporations have been prohibited from acting as selling agents for
other

corporations.172

Under

an

antitrust decree

new

competing

corpor

ations have been created and a defendant required to furnish such
corporations various facilities and information on reasonable terms for
five

years.173

Defendants have been

required

to

disengage

themselves

entirely from

of several types of business which they had integrated in an attempt
to control either one or several related industries; and where integra
one

tion itself assumed

monopoly

The courts in antitrust

power, integration has been denounced.174
have frequently decreed cancellation of

cases

illegal agreements as well as such agreements as were part of an illegal
scheme although valid if standing alone.175 Acts innocent in themselves
And a
may properly be enjoined if they are steps in a conspiracy.176
ford-Empire Co. v. United States, supra, and Federal Trade Commission v. Western Meat
Co., 272 U. S. 554, 559-60 (1926).
On March 22, 1945 the Court required the Pullman Company to sell the assets or stock
of its sleeping car operating subsidiary. United States v. Pullman Co., (E. D. Pa. March 22,
1945) ; cf. United States v. Pullman Co., 50 F. Supp. 123 (E. D. Pa. 1943), 53 F. Supp. 908
(E. D. Pa. 1944), 55 F. Supp. 985 (E. D. Pa. 1944).
171Hartford-Empire Co. v. United States, 323 U. S. 386 (1945) ; United States v. Amer
ican Tobacco Co., 221 U. S. 106, 1 Decrees and Judgments in Federal Antitrust Cases 165,
192 (1911). This publication will hereafter be cited as "D. and J." United States v. Read
ing Co., 253 U. S. 26 (1920) ; United States v. Lehigh Valley R. R. Co., 254 U. S. 255
(1920) ; United States v. E. I. du Pont de Nemours & Co., 188 Fed. 127 (C. C. D. Del.
1911), 273 Fed. 869, 879 (D. Del. 1921); United States v. Nome Retail Grocery Men's
Ass'n., 1 D. and J. 86 (D. Alaska 1906) ; United States v. Trans-Missouri Freight Ass'n.,
1 D. and J. 6 (D. Kans. 1897) ; United States v. General Electric Co., 1 D. and J. 267,
268-269 (1911) ; United States v. New England Fish Exchange (D. Mass. Decrees of Sep
tember 13, 1919, and December 4, 1919).

Under state law

an

for forfeiture of the corporate charter for antitrust violations.

action has been entertained

State

v.

Gamble-Robinson

370, 176 N. W. 103 (1919).
""United States v. General Paper Co., 1 D. and J. 75 (D. Minn. 1906).
""United States v. E. I. du Pont de Nemours & Co., 1 D. and J. 195 (D. Del. 1912).
"'United States v. Pullman Company (E. D. Pa. Judgment of May 8, 1944): "It is a
purpose of this judgment to separate completely and perpetually the Sleeping Car Business
from the Manufacturing Business and to separate completely and perpetually the ownership
and control of each Business from the ownership and control of the other, irrespective of
who owns or controls such Business."
Cf. Swift & Co. v. United States, 276 U. S. 311
Fruit

Co.,

44 N. D.

(1928).
""United States v. Univis Lens Co., 316 U. S. 241, 254 (1942) ; Ethyl Gasoline Corp. v.
United States, 309 U. S. 436 (1940) ; United Shoe Machinery Co. v. United States, 258 U. S.
451 (1922) ; United States v. National Lead Co., 66 U. S. P. Q. 141, 158 (S. D. N. Y. 1945).

""United States

v.

Bausch & Lomb Optical

United States, 196 U. S. 375 (1905).

Co.,

321

U. S. 707

(1944); Swift & Co.

v.
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patent licensing system used

to effect control of an industry in violation
of the Sherman Act may be suppressed "even though it had been or
might continue to be used for some lawful purposes."177
An injunction against maintenance of idle facilities in order to dis

courage competition is a proper mode of relief.178 Making the facilities
of antitrust defendants available to the public or to a class of the
public
has been

ordered,179 including the compulsory licensing of present and
patents.180 Under the present state of the law it may be said
that although patents are not subject to forfeiture for violation of the
Sherman Act,181 the patentee does not enjoy an immunity from partial
or entire curtailment of normal
patent rights where such curtailment
is necessary to remedy an economic condition established by violation of
future

the Sherman Act.182
"'Ethyl Gasoline Corp. v. United States, 309 U. S. 436, 461 (1940). But in HartfordEmpire Co. v. United States, 323 U. S. 386 (1945), the Court struck out a provision in the
trial court's judgment which would have prevented Hartford from continuing its leasing
system.
""So provided in

a

consent decree.

United States

v.

Solvay

Process

Co., (D.

Kans. March

13, 1944).
""United States

Terminal R. R.

Ass'n., 224 U. S. 383 (1912) ; United States v. Great
733, 747 (N. D. Ohio 1913), 217 Fed. 656 (N. D. Ohio 1914),
app. dismissed, 245 U. S. 675 (1917). United States v. Pullman Co., 50 F. Supp. 123 (E. D.
Pa. 1943) ; cf. United States v. New England Fish Exchange, 258 Fed. 732, 752 (D. Mass.
1919).
180Hartford-Empire Co. v. United States, 323 U. S. 386 (1945) ; United States v. Vehicular
Parking, Ltd., 61 F. Supp. 656 (D. Del. 1945). See also United States v. National Lead
Co., 66 U. S. P. Q. 140 (S. D. N. Y. 1945) ; this judgment is conditioned upon the licensor
having an option to a reciprocal license from the licensee. The judgment provides "defen
dants are restrained from attempting to enforce any rights under any foreign patents owned
by them or under which they are the exclusive licensees to prevent the exportation of
Titanium pigments from United States to any foreign country".
^Hartford-Empire Co. v. United States, 323 U. S. 386 (1945) ; Standard Oil Co. v.
Markham, 61 F. Supp. 813, 65 U. S. P. Q. 2518 (S. D. N. Y. 1945)� (Alien Property Cus
todian may not defend action to recover patents by showing violation of Sherman Act).
In United States v. Vehicular Parking, Ltd., 61 F. Supp. 656, 657 (D. Del. 1945), the Court
said: "I am thus compelled to read Hartford-Empire Co. v. United States for the propo
sition that a patent is not to be cancelled by making it royalty-free because it was once
utilized as a device to violate the anti-trust laws." See also judgments in United States v.
Motion Picture Patents Co., 1 D. and J. 377 ; United States v. Standard Sanitary Mfg. Co.,
Lakes Towing

v.

Co.,

208 Fed.

J. 263.
""Hartford-Empire Co. v. United States, 323 U. S. 386 (1945) (compulsory licensing, in
junction against pending infringement suits) ; United States v. Vehicular Parking, Ltd.,
56 F. Supp. 297 (D. Del. 1944), 61 F. Supp. 656 (D. Del. 1945). See also United States
D. N. Y. October 11, 1945).
v. National Lead Co. (Civil No. 26-258, S.
1 D. and

The Georgetown Law

46

Journal

[Vol.

34: p. 1

Dissemination of statistics

designed to facilitate control of an industry
properly be enjoined,183 but under proper safeguards statistics
may be allowed to be circulated within an industry where the benefits
to the industry are deemed to outweigh the danger of misuse.184
In an antitrust suit it is not unusual for a district court after finding
that the defendants have violated the Sherman Act to provide that sub
may

sequent activities of the defendants shall come under the surveillance
of the court.185 The Supreme Court has approved provisions enjoining
defendants from

acquiring certain types of facilities without approval
of the trial court,186 and has sanctioned a requirement that a corporate
defendant's records be made available to the Department of Justice
for purposes connected with the carrying out of the judgment.187 But
aside from the appointment of trustees to effect stock transfers, or dis
position of specific tangible assets required by a judgment, it is unusual
for a court to provide for an effective mechanism to carry out its
decree.188
""United States

v. American Linseed Oil Co., 262 U. S. 371, 390 (1923) ; American Column
States, 2S7 U. S. 377 (1921) ; Fashion Originator's Guild v. Federal Trade
Commission, 312 U. S. 457 (1941).
""Hartford-Empire Co. v. United States, 323 U. S. 386 (1945) ; United States v. Sugar
Institute, 297 U. S. 553 (1936).
185United States v. Terminal Association of St. Louis, 1 D. and J. 96, 98 (E. D. Mo. 1914) ;
United States v. American Tobacco Co., 1 D. and J. 165, 190 (S. D. N. Y. 1911); United
States v. Lake Shore & Michigan Southern Railway Co., 1 D. and J. 289, 307 (S. D. Ohio
1914) ; cf. United States v. New 'Departure Mfg. Co., 1 D. and J. 471, 475 (W. D. N. Y.
1913).
""United States v. Crescent Amusement Co., 323 U. S. 173 (1944) (acquisition of
theatres). Judgment by consent decree in United States v. The Pullman Co. (E. D. Pa.
May 8, 1944) (assets or securities of entities engaged in the business of furnishing, servicing,
manufacturing, or selling, sleeping cars). In United States v. National Cash Register Co.,
1 D. and J. 315, the decree prohibited, without consent of the court, the acquisition or
control by means of stock ownership or otherwise of the business, patents or plants of
competitors. See Hartford-Empire Co. v. United States, 323 U. S. 386, 426 (1945).
187United States v. Bausch & Lomb Optical Co., 321 U. S. 707 (1944); Hartford-Empire
Co. v. United States, 323 U. S. 386 (1945). In United States v. Vehicular Parking, Ltd.,
56 F. Supp. 297 (D. Del. 1944), 61 F. Supp. 656 (D. Del. 1945), the Court, over objection,
also sanctioned a requirement that defendants file with the Attorney General certain infor
mation concerning future licensing.
18sIn United States v. Union Pacific R. R., 1 D. and J. 208, 213, 220 (D. Utah 1913), the
court appointed an individual as "commissioner for the court to see to it that the letter
and spirit of this plan of dissolution is carried out and is directed to report to the court
from time to time." In Hartford-Empire Co. v. United States, 323 U. S. 386 (1945), the
Court appeared to sanction the use of a receiver pending the appeal to the Supreme Court

Co.

v.

United
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An antitrust decree may

substantially affect the internal as well as
corporation. Modification of the certificate
of incorporation or by-laws of a corporation to limit or
expand the
scope of corporate activities in order to change the control of its affairs
by certain persons has been decreed.189 A corporation has been enjoined
from electing as directors persons objectionable to the Department of
Justice.190
An antitrust judgment may prohibit one defendant corporation from
holding security interests in or assets of another defendant or affiliated
corporation.191 It may proscribe the acquiring of security interests
in competing corporations and the acquisition of its business or assets
by a defendant corporation.192 Stockholders of one company may be
enjoined from holding stock in certain other companies.193 The voting
of stock in a corporation on the part of certain other corporations or
individuals may be prohibited or restricted.194
An officer of a defendant corporation may be restricted in the acquisi
tion of the business or assets of a competing concern.195 An individual
may be compelled to resign from a corporation and enjoined from exer
cising control over it.196 Officers and directors of one corporation may

the external affairs of

a

but did not regard a receiver with favor after entry of a final judgment. A receiver was
appointed over objection in Columbus Packing Co. v. State, 100 Ohio St. 285, 126 N. E.
291 (1919).
Cf. American Tobacco Co. v. United States, 221 U. S. 106 (1911); United
States v. Great Lakes Towing Co., 217 Fed. 656, 661 (N. D. Ohio 1914), 1 D. and J. 253;
United States v. International Harvester Co., 214 Fed. 987 (D. Minn. 1914).
""Hartford-Empire Co. v. United States, 323 U. S. 386 (1945) ; Continental Insurance
Co. v. United States, 259 U. S. 156, 175 (1922) ; United States v. American Tobacco Co.,
1 D. and J. 157 (S. D. N. Y. 1908) ; United States v. New England Fish Exchange, 258
Fed. 732, 752 (D. Mass. 1919).
""United States v. Columbia Gas & Electric Corp., 36 F. Supp. 488, 495 (D. Del. 1941),
cert,

denied,

309 U. S. 687

"'Hartford-Empire
Amusement Co., 323
D. and

Co.

(1940).
v.

United States, 323 U. S. 386 (1945) ; United States v. Crescent
(1944) ; cf. United States v. American Tobacco Co., 1

U. S. 173, 185

J. 165.

v. United States, 323 U. S. 386, 426 (1945).
United States, 259 U. S. 156, 175 (1922). In United States v. Union
Pacific R. R., 226 U. S. 470 (1913), distribution of stock to stockholders was forbidden as

1MHartford-Empire

""Continental Co.

Co.

v.

dissipate the conspiracy.
United States, 259 U. S. 156 (1922) ; United States v. Union Pacific
R. R., 226 U. S. 61, 96 (D. Utah 1913) ; Northern Securities Co. v. United States, 193
U. S. 197, 355-356 (1904) ; cf. Hartford-Empire Co. v. United States, 323 U. S. 386, 426
not effective

enough

to

"^Continental Co.

v.

(1945).
'""Hartford-Empire Co.
""United States

v.

v. United States, 323 U. S. 386, 425 (1945).
Crescent Amusement Co., 323 U. S. 173, 188 (1944).
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in

some

specific corporation.198
In the Hartford-Empire case a more stringent prohibition against
individual holdings in competing companies199 was required to be modi
fied to prohibit only "the acquisition of a measure of control through
ownership of stocks or bonds or otherwise, by any individual in a com
pany with that with which he is officially connected or a subsidiary or
affiliate of such competing company."200 Defendant corporations and
their officers may, however, be enjoined from acquiring further stock
interests in particular companies.201
And payment of dividends to a
defendant may be proscribed.202 A requirement that stockholdings in
certain corporations be disposed of is of frequent occurrence in antitrust

judgments.203
Corporate officers

individuals for what

they have
corporation may be
held liable as principals for their acts,205 even though the corporation
with which they are associated and which itself has been charged with
liability is not held liable.206 Conversely, a corporation may be held
personally done.204

can

be

enjoined

as

Individuals connected with

a

Co. v. United States, 323 U. S. 386, 426 (1945) ; United States v.
(Final Judgment of May 8, 1944, E. D. Pa.).
""United States v. The Pullman Co., (Final Judgment of May 8, 1944, E. D. Pa.) ;
United States v. Union Pacific R. R., 1 D. and J. 208, 215 (D. Utah 1913) ; HartfordEmpire Co. v. United States, 323 U. S. 386, 427 (1945) ; United States v. American
Tobacco Co., 1 D. and J. 165.
199Hartford-Empire Co. v. United States, 323 U. S. 386, 425 (1945).
"""Hartford-Empire Co. v. United States, 323 U. S. 386, 425-426 (1945) ; see also prohibi
tion in United States v. American Tobacco Co., 1 D. and J. 165.
""'Northern Securities Co. v. United States, 193 U. S. 197, 355-356 (1904).
"""Standard Oil Co. v. United States, 221 U. S. 1, 79-80 (1911) ; Northern Securities Co. v.
United States, 193 U. S. 197, 355 (1904) ; cf. United States v. Union Pacific R. R., 226 U. S.

mHartford-Empire

The Pullman Co.

61, 96-97 (1912).

"""Hartford-Empire Co. v. United States, 323 U. S. 386 (1945). United States v. Lehigh
Valley R. R. (S. D. N. Y. Eq. No. 11-129, Judgment of Feb. 24, 1921) (order to sell stock
and injunction against voting stock pending disposal).
""United States v. Corn Products Refining Co., 234 Fed. 964, 1018 (S. D. N. Y. 1916) ;
Patterson v. United States, 222 Fed. 599, 631-633 (C. C. A. 6th, 1915), cert, denied, 238
U. S. 635 (1915); United States v. Winslow, 195 Fed. 578, 581 (D. Mass. 1912), afj'd on
other grounds, 227 U. S. 202 (1913) ; United States v. Swift, 188 Fed. 92, 98 (N. D. 111.
1911) ; cf. Mayo v. Dean, 82 F. (2d) 554, 556 (C. C. A. 5th, 1936).
"""United States

v.

MacAndrews & Forbes

Co.,

149 Fed.

823,

832

(C. C. S. D. N. Y. 1906)

cf. National Nut Co. v. Kelling Nut Co., 61 F. Supp. 76, 80 (N. D. HI. 1945).
"Tribolet v. United States, 11 Ariz. 436, 95 Pac. 85 (1908) ; cf. Nash v. United
229 U. S. 373

(1913).

;

States,
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liable

even though the individuals associated with the
corporation are
adjudged to have violated the Act.207
In the Hartford-Empire case the Supreme Court did not
approve the
inclusion of designated individuals in many of the provisions of the
decree. The participation in the conspiracy of many of the individual
officers of the corporate defendants varied considerably but neither the
trial court nor the government attempted to evaluate the degree of
culpability in terms of applicability of the judgment. The Supreme
Court did, however, approve the use of the customary phrase: officers,
agents or employees. It would seem that an antitrust decree which
refers to individuals only by reference to an amorphous "officers, agents
or employees" is not sufficient where specific individuals have
played
predominant roles in the violation enjoined. The danger of evasion of
the decree by such individuals acting otherwise than through the specific

not

-

corporations mentioned in the decree may not be unreal.208 It should
follow, therefore, that there will be occasions where it will be proper to
name specific individuals in prohibitive or affirmative provisions of an
antitrust decree.209
Violators of the Sherman Act may be enjoined from
commerce along certain lines unless they perform

interstate

engaging

in

abide

by
provisions of the judgment.210 Where a court has acquired jurisdiction
over the parties it would seem clear, however, that an injunction could
go against them without limitation to interstate activities; at least where
some

connection between interstate and non-interstate acts could be

spelled out.211
""United States
cert,

denied,

**Cj.

or

It is the writer's
v.

General Motors

314 U. S. 618

opinion that

Corporation,

121 F.

an

antitrust

judgment

(2d) 376 (C. C. A. 7th, 1941),

(1941).

National Labor Relations Board

v.

Tupelo Garment Co.,

122 F.

(2d)

603

(C. C.

A.

Sth, 1941).
"""United States v. Vehicular Parking Ltd., 56 F. Supp. 297 (D. Del. 1944), 61 F. Supp. 656
(D. Del. 1945) ; United States v. Eastman Kodak Co., 1 D. and J. 477 (W. D. N. Y.
1916) ; United States v. General Electric Co., 1 D. and J. 267 (N. Ohio 1911) ; Motion
Picture Patents Co., 1 D. and J. 377 (E. D. Pa. 1914).
^"United States v. American Tobacco Co., 221 U. S. 106, 186 (1911) ; Standard Oil Co. v.
United States, 221 U. S. 1, 79 (1911). The trial court's decision in the Hartford-Empire
case contained such provisions and they were not disapproved by the Supreme Court.
Cf.
United States v. Darby, 312 U. S. 100 (1941) ; Electric Bond & Share Co. v. Securities and
Exchange Commission, 303 U. S. 419, 442 (1938).
"C/. Swift & Co. v. United States, 276 U. S. 311, 331 (1928): "If the court, in addition
to enjoining acts that were admittedly interstate, enjoined some that were wholly intrastate
and in no way related to the conspiracy to obstruct interstate commerce, it erred; and had

so
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battleground for fine spun distinctions between inter
activities, and that a court may properly decree a
flat prohibition against activities in general.
One of the more important problems with respect to antitrust judg
ments is the extent to which such judgments may reach those who were
not parties to the suit.
This in turn requires, in the first instance, a
determination of what corporations and what individuals should be made
parties. Since combination is usually the essence of an antitrust suit,
the action will normally include a number of defendants.
The difficulty arises when it is desired to effectively reach a nation
a

state and intrastate

wide situation in which many concerns are involved but it does not seem
feasible to try a case with so many defendants. It should be possible,
where a corporate defendant has a controlling interest in number of
other corporations through which it acts in violation of the Sherman

Act, for

a

court to have that defendant

require such other corporations

effect the purposes of the Act, even though
steps
neither the other corporations nor persons interested in such corpora
to take the necessary

to

parties. On the question of what judgment should be
they might be afforded an opportunity to be heard but they
could hardly be considered to be necessary parties.212
Orthodox legal thinking makes more difficult the situation where the
defendants have acted through a large number of corporations in which
they do not hold a controlling interest. Where the conspiracy is spelled
out through evidence of the acts of these corporations as well as of the
acts of the defendants it should be possible, after rendition of a decision
that defendants have violated the Act, for the Federal Government,
by then bringing in these other corporations, to require them to rebut
the evidence of their guilt under pain of having the judgment apply to
them. And so of individuals who though not, parties are shown to have
played important parts in the establishment of local monopolies as
"partners" or as agents, powerful in their own right, of one or more of
tions

are

made

entered

the defendants.
In actual
name a

practice

number of

it has not been

concerns as

the defendants not waived such

uncommon

conspirators

in antitrust suits to

but not

as

parties.213

This

by their consent, they might have had it corrected
But the error, if any, does not go to the jurisdiction of the court. The power
on appeal.
to enjoin includes the power to enjoin too much."

"Cf.

United States

v.

error

Crescent Amusement Co., 323 U. S. 173, 190-191 (1944) ; United

Union Pacific R. R., 226 U. S. 61, 97 (1912).
""United States v. Crescent Amusement Co., 323 U. S. 173 (1944) ; United States
tional Lead Co., 66 U. S. P. Q. 140 (S. D. N. Y. 194S).

States

v.

v.

Na
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may be because of inability to secure jurisdiction or for some other
reason.
In order to prevent evasion of a decree through use of corpora
tions not parties to the suit, it is not uncommon for a judgment to

apply

to

subsidiaries

successors

or

of

a

defendant

courts have not hesitated to strike down

fendants
to

were

parties;215

corporation.214

agreements

and to affect securities held

And the

to which non-de

by those

not

parties

the suit.216

The fact that there may be several defendants who have agreed
among themselves to violate the Sherman Act does not deprive a court
of the power to enjoin the defendants severally from doing wrongful

Depending

acts.

on

couched in terms of

both.219

Just

as

a

the circumstances of the

cooperative activity,217

case

the decree will be

of individual

action,218

or

dissolve certain of the defendants while
its other remedial provisions may fall with

court may

merely enjoining others, so
differing effect among the defendants.
The

1.

Modification of Antitrust Judgments
The legislative nature of an antitrust judgment justifies its modifica
tion to meet changed conditions. Both consent and litigated judgments
have been modified, even over objection of one of the parties.220 It is
^'Judgments
States
v.

in

Hartford-Empire Co.

v.

United

States,

323

U. S. 386

(1945)

;

United

Great Lakes Towing Co., 1 D. and J. 253-254 (N. D. Ohio 1915) ; United States
The Pullman Co., 55 F. Supp. 985 (E. D. Pa. 1944) ; United States v. Vehicular Parking
v.

56 F. Supp. 297 (D. Del. 1944).
""Continental Insurance Co. v. United States, 259 U. S. 156 (1922); judgment in United

Ltd.,

States

Parking, Ltd., 56 F. Supp. 297 (D. Del. 1944) ; United States v. National
Q. 140, 152 (S. D. N. Y. 1945) ; cf. Hartford-Empire Co. v. United
U. S. 386 (1945).
""In re Consolidated Electric & Gas Co., 55 F. Supp. 211, 216 (D. Del. 1944), where the
court said: "As to the alleged violation of Amendment V of the Constitution, United States
v. Union Pacific R. Co., 226 U. S. 470, 33 S. Ct. 162, 57 L. Ed. 306, and Continental Insur
ance Company v. United States, 259 U. S. 156, 42 S. Ct. 540, 66 L. Ed. 871, by way of
analogy at least, teach that rights of security holders may be altered and adjusted to the
extent necessary to effectuate the object and purposes of compliance with the anti-trust
laws." Accord, United States v. Crescent Amusement Co., 323 U. S. 173 (1944).
""Judgment in United States v. Atlantic Cleaners and Dyers Inc., (Nov. 5, 1931, Eq. No.
49407. U. S. D. C).
""Judgment of July 18, 1944, in United States v. Vehicular Parking Ltd., 56 F. Supp.
297 (D. Del. 1944)
""Hartford-Empire Co. v. United States, 323 U. S. 386 (1945).
""United States v. St. Louis Terminal, 236 U. S. 194 (1915) ; American Press Association
v. United States, 245 Fed. 91
(C. C. A. 7th, 1917) ; United States v. E. I. du Pont de
Nemours & Co., 273 Fed. 869 (D. Del. 1921).
Lead

v.

Vehicular

Co.,
States, 323

66 U. S. P.

.
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expressly reserve jurisdiction
believed, however, that the
reservation or that a separate

It is

court would have that power without such
action could be maintained for modification.
an

[Vol.

The court has also entered

decree.221

Interlocutory Judgments

Hartford-Empire case, pending the
tion ordered certain funds to be impounded.
In the

trial,

the court

over

objec

The defendants appealed
from this Order as well as from the final judgment. The Supreme Court
appears to have affirmed the lower court's power to make such order
although ordering the funds to be returned to the depositors.
Section 4 of the Sherman Act provides that where the United States
has

brought

a

civil suit under the

Act,

order

the court may, "at any time
prohibition as shall be deemed

or
make such temporary restraining
just in the premises." It is clear from the

language of this statute
granting a temporary injunction are not the same
as in the ordinary equity suit.
That it was the intent of Congress to facilitate the obtaining of imme
diate relief in Sherman Act cases where the United States has brought
the suit on behalf of the public, in contrast to private antitrust suits,
is shown by comparison of sections 15 and 16 of the Clayton Act.222
Section 15 is similar to section 4. Section 16, however, which relates
to private antitrust suits requires a bond "and a showing that the danger
of irreparable loss or damages are immediate, a preliminary injunction
that the conditions for

may issue."
It is not

surprising, therefore, to find that the test applied by the
granting of a temporary injunction in suits by the Gov
under the Act, has been whether a prima facie case of violation

courts for the
ernment

of the Sherman Act has been made out.223
mUnited States

v. Leibner & Co. (Order of Oct. 28, 1927, S. D. N. Y.).
""38 Stat. 730, 736-737 (1914), IS U. S. C. �� 25, 26 (1940). To make the comparison

effective, reference should
(1890), 15 U. S. C. � 4 (1940).

more

be made to Section 4 of the Sherman Act.

26 Stat. 209

^United States v. Live Poultry Dealers Protective Association, 298 Fed. 139 (S. D. N. Y.
1924), aff'd, 4 F. (2d) 840 (C. C. A. 2d, 1924) ; United States v. Coal Dealers Association of
California, 85 Fed. 252 (N. D. Cal. 1898) ; United States v. Schine Chain Theatres, 31 F.
Supp. 270 (W. D. N. Y. 1940) ; United States v. The Nome Retail Grocerymen's Associa
tion, 1 D. and J. 83 (1905). See United States v. United Shoe Machinery Co., 227 Fed. S07
(E. D. Mo. 1915).
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Interlocutory judgments in antitrust cases may be reviewed by the
Supreme Court on certiorari where compelling reasons exist for the Court
to take jurisdiction.224
3.

Enforcement

and Timeliness

of Antitrust Judgments

The enforcement of

an antitrust judgment may entail heavy burdens
the trial court and upon the Antitrust Division of the Department
of Justice.
Where an antitrust judgment fails to have the effect for

on

which it

was

framed,

the failure may result from lack of sufficient

consideration of the administrative difficulties involved in
the

judgment

visions of the
which

require

as

drafted.

carrying out
directly imposed by pro
a large number of facets

This burden may be

judgment or may result from
active surveillance.

As constituted and with the

investigative

facilities at its command

the Antitrust Division has assumed administrative functions which have
made

decrees

effective in

Undoubtedly
properly abnegate
administrative responsibilities necessary to restore competition in an in
dustry. But neither the court nor the Division is geared to do this on a
large scale. Contempt proceedings have been brought but they are an
awkward and uncertain tool of enforcement. Perhaps an agency such as
the Federal Trade Commission might be entrusted with a continuing
obligation of some duration to administer antitrust judgments. In the
absence of such an agency further thought will have to be devoted to
whether contemplated provisions of an antitrust judgment entail an
administrative burden which is likely to be effectively shouldered.
One further thought may be adduced with respect to the enforcement
of antitrust judgments. The timeliness of a judgment may have to be
considered in determining what provisions a judgment should contain.
In probably most instances it is a matter of no great moment whether
the judgment is entered now or some time later. But a judgment with
fine teeth in it, entered two years hence may be less effective to restore
competition than a judgment with poor teeth in it entered today. The
economic climate today may be such as to entice a newcomer into a
competitive industrial field, with some slight encouragement from an
antitrust judgment. The economic climate two years later may be so
some

neither the court225

as

nor

practice

as

on

paper.

the Antitrust Division could

^United States Alkali Export Ass'n. v. United States, 325 U. S. 196 (1945) ; De Beers
Consolidated Mines, Inc. v. United States, 325 U. S. 212 (1945).
**See United States v. Crescent Amusement Co., 323 U. S. 173, 186 (1944).
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discourage newcomers even with the strong encourage
judgment. The nicety of such considerations will
them inapplicable, but they cannot be entirely ignored.

as

an
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to

antitrust

The Function

of the

Supreme Court

with

Respect

to

Antitrust Judgments

judgment required by
Supreme Court's opinion in the Hartford-Empire case emphasized
both the power and the obligations of that Court with respect to anti
trust judgments.
An appeal in equity cases imparts a broad power of revision of the
decree appealed from.226 An appeal from the relief given by a court of
equity can rarely raise a question of power, but not infrequently raises
a question of the propriety of an exercise of discretion by the lower
The extensive modifications of the trial court's

the

court.227
In United States

v.

Crescent Amusement

said: "The Court at times has rather
Act

cases

where it

approved

to the nature and character

that there is

a

of violations

are

freely

Co.,228

the

Supreme Court

modified decrees in Sherman

the conclusions of the District Court

of the violations

.

.

.

We

recognize

as

however

wide range of discretion in the District Court to mould
the decree to the exigencies of the particular case; and where the findings

sustained, we will not direct a recasting of the decree
except on a showing of abuse of discretion." The latter principle was
adhered to by the Supreme Court in another case229 decided the same
term, and departed from in a third suit230 disposed of in that term.
The Supreme Court has not limited itself, at times, to a general direc
tion to the lower court to modify a decree but has itself spelled out the
changes to be made.231 Usually the Supreme Court will give the lower
court general directions as to the decree to be entered where the lower
"""Radio Corporation of America v. Radio Engineering Laboratories, Inc., 293 U. S. 1, 9
; Hartford-Empire Co. v. United States, 324 U. S. 570, 571-572 (1945).
"^Di Giovanni v. Camden Fire Insurance Association, 296 U. S. 64 (1935).

(1934)

"""United States
"M

v.

Associated Press

""United States

Crescent Amusement Co., 323 U. S. 173, 185 (1944).
v. United States, 65 Sup. Ct. 1416, 1425, 1426 (1945).

v. Hartford-Empire Co., 324 U. S. 570 (1945).
""Hartford-Empire Co. v. United States, 323 U. S. 386 (1945) ; cf. Central Kentucky Na
tural Gas Co. v. Railroad Commission, 290 U. S. 264 (1933) ; Mormon Church v. United
States, 140 U. S. 665 (1891). Ensminger v. Powers, 108 U. S. 292 (1883). In one case the
Supreme Court provided that the district court's decree "is hereby modified in the particu
lars above stated and, as thus modified, is affirmed."
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or

entered

Court has not

than the trial court
most

Antitrust

an inadequate decree.232
infrequently gone further in giving relief
was willing to go in its judgment,233 but for the
changes have lessened the force of the lower court's

court has dismissed the suit

The

and

part its ordered

judgment in minor details.
Mr. Justice Roberts in the Hartford-Empire case justified the scope of
the review accorded the trial court's judgment on the ground that the
public importance of antitrust judgments made it inadvisable to entrust
234
There is consider
such judgments to a single judge without review
able truth in his observation. But as pointed out by the dissent in the
case, the familiarity of the single trial judge may be such as to make
him better able to frame an adequate antitrust judgment than the nine
judges on the Supreme Court. At any rate, if the Supreme Court
undertakes the task of minute review it would be under an obligation
to devote the time and

care

necessary to mould a proper decree.235
given by that Court in the Hartford-

Whether such time and care were
Empire case will probably remain

dispute. The Supreme
Court's opinion in the Hartford-Empire
hardly be called a
in
a
trade
work of art. The title of the lead editorial
journal was: "Con
fusion is Sole Immediate Reaction In Industry Following Supreme
Court's Glass Trial Decree."236 The Department of Justice filed a peti
tion for clarification on eight specific points as to which the opinion
appeared to be ambiguous or insensitive. The majority opinion written
by Mr. Justice Roberts for three other judges evoked a sharp dissent
a

matter of
case

could

Louis, 224 U. S. 383, 411 (1912) ;
Co., 221 U. S. 106, 187-188 (1911) ; Standard Oil Co. v.
United States, 221 U. S. 1, 81-82 (1911).
"^United States v. Reading Co., 226 U. S. 324, 373 (1912) (cancellation of certain con
tracts) ; United States v. Reading Co., 2S3 U. S. 26, 63-64 (1920) (dissolution) ; United
States v. Crescent Amusement Co., 323 U. S. 173 (1944) (court approval of future acquisi
tions). Cf. Federal Trade Commission v. Western Meat Co., 272 U. S. 554, 559-560 (1926)
^United States

United States

v.

(divestiture of

a

v.

Terminal Railroad Association of St.

American Tobacco

plant).

*"324- U. S. 570, 571-572
m324 U. S. 570, 575-577

(1945).
(1945).

""64 Am. Glass Review 7 (Jan. 13, 1945). The next week's issue commented: "Both
defendant companies and manufacturers of containers using the machines on a licensing
knows
basis claim that they have 'won something', as a result of the decision, but no one
Review 7, IS (January 20,
exactly what has been won by either side." 64 Am. Glass

1945).

The

Chicago Sun of March 1, 1945, contained

but evidenced

but

a

some

confusion

condition for distributing

as

to what

machinery

was

decided.

in interstate

an

criticising the opinion
provision was not mandatory

editorial

This

commerce.
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participate in
the consideration of the case. On six of the eight points pressed by the
Government in its petition for clarification, the Court reshaped its first
opinion in accordance with the petition. On one point it held largely
from two

but not

Three members of the Court did not

judges.

altogether against the

Government.

With respect to another

the Court gave the licensees an ambiguous Hobson's choice as to
which the minority, assuming one possible construction, registered a

point

sharp

dissent.
F.

The Hartford-Empire

Judgment

emphasis upon the
Riding
in
interest
the
of
dissipation
patent abuses, the trial court's
public
in
the
case
came before the Supreme Court
Hartford-Empire
judgment
to present it with a dramatic issue of how far property could be subjected
to the public interest in an antitrust suit.
The trial court's judgment of 60 numbered sections substantially
followed the judgment proposed by the Government. Faults in drafts
manship in some provisions made it necessary for the Government to
suggest to the Supreme Court certain modifications. The untenability
of a few provisions led the Government to do likewise with respect to
such provisions. But almost all of the judgment was supported by the
Government before the Supreme Court, both in substance and in form.
It was one of the most drastic antitrust judgments ever entered but
it did not require dissolution of any of the defendants, and it was based
upon a record of antitrust violations rarely encountered since the enact
on

ment of the

the crest of

an

avowed and increscent

Sherman Act.

major battle over the judgment centered upon the provision for
compulsory licensing, royalty free, of existing patents and patent appli
cations of the defendants pertaining to the machinery used in the
making of glass containers.237 Hartford, at the time of the trial, was
getting over $6,000,000 annually in royalties. The Government's pri
mary contention in its original brief and in its brief on reargument was
that compulsory licensing, royalty free, for the life of the patents was
necessary to restore competition in the industry.238
It was urged that:
The

""Government Brief

on

Reargument

at 77.

"""A number of consent decrees providing for royalty-free compulsory
at 346 of the Government's main brief.

licensing

are

listed
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"So long as the Appellants retain their power to exclude others, the force of
their combination cannot be nullified or its effect dissipated."239
*

*

*

"So long as the power to collect royalties continues, appellants will
enjoy an
advantage that must necessarily discourage competition and tend to prevent the
creation of a free industry. To permit a charge to be exacted for entrance into
the industry will perpetuate the monopoly and extend the illegal
power of appel
lants over the industry indefinitely in the future."240

It

was

at

some

argued, also, that

this relief was necessary for the life of the
for
the reason that newcomers would not want to enter the
patents,
industry if faced with Hartford's control and the imposition of royalties

contingent

time in the future.

themselves had been
and

as a

facet of the

directly used
conspiracy.241

as

It
a

was

pointed out that royalties
of achieving monopoly

means

The Government's second argument was that the defendants' wrong
ful acts in procuring the patents and in their abuse of patents made them
unenforceable in their hands.242 It was argued that the patent was a

franchise revokable for misuse.243
The defendants

argued that the court had forfeited their patents,
beyond its powers, was unconstitutional and was judicial
legislation in a direction Congress had refused to go.
Mr. Justice Roberts did not refer to the Government's major argu
that this went

He found it was not necessary to take this step and other steps
in order to dissolve the combination and prevent future combinations
ment.

of like character.

It

was

iterated that patents were property protected
subject to forfeiture in antitrust suits,

and not

against appropriation
and that Congress had refused to impose such a penalty. The dissenting
opinion of Mr. Justice Rutledge, concurred in by Mr. Justice Black, for
the most part adopted the approach taken in the Government's briefs.
In sanctioning the relief of compulsory licensing, however, the Court
blazed a precedent. Not only was this relief applied to existing patents
and patent applications but also to future patents pertaining to ma
chines and methods used in manufacture of
"^Government's Brief

on

Reargument

glassware.244

at 86.

�U. at 94, 95.

""Government's Main Brief
v. Dyar, 59 U.

""In Pfister

at 344-345.

S. P.

Q.

291

(S. D. 111. 1944) it

was

held that misuse of the

patent rendered a claim of the patent void.
""Government's Main Brief at 344-347.
""In its brief in opposition to the Government's petition for clarification Owens pointed
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provisions of the trial court's judgment raised significant legal
problems. The first section of the trial court's judgment
was composed of fourteen definitional paragraphs.
One such paragraph made applicable the provisions of the judgment
to glassware and glassware machinery manufacturers which were suc
cessors, parents, or subsidiaries of a defendant corporation. In Owen's
brief on reargument this provision was attacked on the ground that it
would amount to an attaint of the assets and business of an acquiring
This point was not pressed by the defendants
or acquired corporation.
in their argument, and was ignored by the Government.
The Court
the
but
stated
that
the
upheld
provision
corollary provision covering
corporations "controlled, directly or indirectly through stock ownership
or otherwise by a defendant corporation" was too indefinite for enforce
ment. This provision had defined a subsidiary as a corporation in which
The
a defendant corporation had at least 50% of the voting stock.
Other

and economic

rest of this

definitional section

Sections 3

through

Supreme Court

judgment adjudicated viola
by designated corporations and individuals.

reversed

the other defendants.

left untouched.

7 of the trial court's

tions of the Sherman Act
The

was

as

to three individuals and affirmed

as

to

It is

interesting to note that the judgment found
a monopoly of and conspiracy to monopolize trade' in patents.
A concession made by the government in its briefs as to an adjudica
tion of monopoly by Corning of certain types of ware wasi misconstrued
by the Supreme Court as going further than it did.245
A provision enjoining the defendants from carrying on activities "as
charged in the complaint" was conceded by the government to be too
broad and the Supreme Court so held.
Sections 10 through 20 of the trial court's judgment continued and
expanded a receivership ordered for Hartford in the court's opinion.
The receivership was to endure until the court was satisfied (1) that
violations of the Sherman Antitrust and Clayton Acts by Hartford had
ceased, (2) that Hartford had carried out its orders, (3) that there was
no longer a reasonable probability of
Hartford resuming its illegal
practices.
out to the court that the Government in its briefs and argument to the Court had not

for an obligation to perpetually license future patents, but the Court did not change
original opinion in which no time limit was fixed.
^Compare Hartford-Empire Co. v. United States, 323 U. S. 386, 410 (194S) with Gov
ernment's Main Brief at 327, and Brief on Reargument at 36 and 240.

pressed
its
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it necessary to support
it had helped preserve

the assets of Hartford. The receiver, filed a report in which he asserted
he had been able to dissuade some glass companies from bringing treble

damage suits against Hartford.
The Supreme Court said that the receivership was useful for preser
vation of rights pending the litigation but was not necessary for prescrip
tion of appropriate relief, and directed that the receivership be wound

up.246
A number of

provisions

in the

original judgment prohibited Hartford

disposing of its machines except by outright sale. The purpose of
this prohibition was to terminate Hartford's power over the industry
from

through retention of title to glass making machines.247 Invariably a
glassware manufacturer licensed by Hartford would not only have to
allow Hartford to retain title to machines it received from the latter
but also had to transfer title to the machines it had at the time it took
a license.
The

the Court considered these

majority of

and in

excess

of what

for clarification

far Hartford

suggested

was

its machines.

provisions confiscatory

The government in its petition
necessary.
that the Court's opinion left it doubtful how

was

to be restrained in its

The

majority

of the

stated that Hartford should be

power to retake arbitrarily
Court, in a supplemental opinion
to lease

patented machinery
according
past practice.248
A provision in the original judgment prohibiting infringement suits
based on existing patents, and future patents issuing out of existing
patent applications on glass making machinery, was ordered by the
Supreme Court to be limited to prohibition of further action in any
pending infringement suit.
The trial court's judgment prohibited the individual defendants from
owning stock, bonds or other evidence of indebtedness of more than
compelled

to its

""Hartford-Empire Co. v. United States, 323 U. S. 386, 411 (1945); see Note, HartfordEmpire v. United States: Integration of the Antitrust and Patent Laws (1945) 45 Col. L.
Rev. 601, 621.
more complete control
machines, and simply leased them for a definite
with the privilege of renewal of a smaller addi

""An Hartford policy memorandum stated: "In order to retain
of the situation

period of

years,

tional term."

we

retained title to the

usually

for

10 years,

Exhibit 395, T. R. 13002.

218Hartford-Empire Co.

v.

United States, 324 U. S. 570, 573

(1945).
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corporations and the individual
restrained from holding or con

The defendant

defendants associated with them

trolling
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were

stocks, bonds or other evidences of indebtedness of
corporation or of other corporations engaged in the

business.

Supreme Court required the above provisions to be modified to
prohibit acquisition of stocks or bonds of one corporate defendant by
the acquisition of the busi
any other such defendant; to prohibit ".
ness or assets of a competing corporation by a corporate defendant,
and by any officer of a corporate defendant, of the business or all the
assets of a competing concern, unless the acquisition is approved by the
court,"249 and "... the acquisition of a measure of control through owner
ship of stocks or bonds or otherwise, by any individual in a company
competing with that with which he is officially connected or a subsidiary
or affiliate of such competing company."250
Section 35 of the trial court's judgment prohibited individual defen
dants from holding, at the same time, an office or directorship in more
The
than one glass making or glass making machinery corporation.
to
Court
sanction
this
as
to
appeared
prohibition,
Supreme
directorships
in the defendant corporations, but required it to be otherwise modified
to be confined to positions in competitive companies, and possibly, to
The

.

instances where there would be

Section 29 of the

.

some measure

judgment appealed

of control.
series of

prohibitions
against trade and license restrictions and discriminations. Before the
Supreme Court the Government conceded that this section be limited to
glassware and glass making machinery. The Supreme Court's opinion
set up

a

is not very clear with respect to this section but it would appear that
the basis of the Government's concession, section 29 in large part was

on

sustained.251
A

provision restraining the

to contact any of them
was

before

other defendants from

issuing

licenses to

inducing Hartford

newcomers

and others

affirmed.

The original judgment did not require dissolution of the Glass Con
tainer Association but stringently restricted the scope of its activities
and the extent of the defendants' participation. The Supreme Court

"323 U. S. 386,426 (1945).
2a,323 U. S. 386, 425-426 (1945).
**323 U. S. 386, 423-424 (1945).
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required the dissolution of the Association and prohibited the defendants
from forming or joining a similar association for 5 years.
A lengthy provision aimed at preventing a combination from misusing
and collecting statistics to limit production, and to fix prices, was affirmed
with slight modifications.
A requirement that Hartford's charter be amended to eliminate pro
visions which had the effect of preventing Hartford from engaging in
the manufacture and sale of glassware, was affirmed by the Supreme
Court.
A

provision prohibiting the defendants from purchasing glass making
or process patents, or taking an exclusive license thereunder
was ordered deleted by the Supreme Court which found the
provision
ambiguous and inappropriate to prevent future violations of the Sherman
machine

Act.

Section 52 of the

original judgment proscribed the defendants from
for
applying
patents to prevent or hinder others from developing, using
or improving other glass making machines, or processes and "with the
intention of not making commercial use of the inventions covered thereby
within four (4) years from the date of issuance of patents thereon;
provided that failure to make such commercial use of any such inven
tions shall be deemed prima facie proof of the [presence] of such inten
tion at the time of the filing or prosecution of such application". The
Supreme Court expunged the quoted part of this section, and limited the
rest of the section to agreements and combinations to effect "blocking
off" and "fencing in" with respect to glassmaking machinery or processes,
and to each of the defendants as to "blocking off" and "fencing in" of
patented inventions relating to the four types of machines involved
in the suit.

slight modifications the Supreme Court affirmed a provision
requiring submission to certain investigations by the Department of
Justice and the furnishing of certain information by the corporate defen
With

dants.

The Court held that the injunctive provisions, with certain excep
tions should be confined to the corporate defendants, their officials and
agents not, as in the original judgment to specific individuals who had
been associated with these

corporations.
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Judgment

the trial court

For the most part it represented suggestions
parties after protracted negotiations.

on

October 31, 1945.252

jointly proposed by

the

judgment provided that a number of Hartford licensees would
60% of the funds paid by them from September 1, 1942
through October 31, 1945, in return for a covenant not to sue. An obli
gation to license, lease or sell depending upon the business practice of
the particular defendant glass making machinery was imposed whether
or not the machines were covered by patents.
Compulsory licensing was spelled out in much greater detail than in
the original judgment. Compulsory licensing was not made applicable
to Coming's 399 machine, but a qualified prohibition against infringe
ment suits insured one desiring to use the machine to make container
ware, the right to do so upon payment of reasonable royalties.
The judgment contained restrictions with respect to fields of industry
other than glassware, and in many ways went further than the original
judgment.
A standard form of license agreement attached to the judgment gave
the licensee the right to attack the validity of the licensed patents with
The

receive about

�

�

out loss

of the license

At the time of this

or

the machine because of such attack.

writing

the court had not yet entered

a

judgment

with respect to royalties to be charged where a license was given to make
and sell a machine, a matter of serious dispute between the parties.
H.

The Effect

of the

Hartford-Empire Case

on the

Glass Container Industry
No miracle of restoration of

competition

in the

glass

container

industry

has yet been achieved as a result of the Hartford-Empire. Some tan
gible signs of progress in that direction are observable.
Substantially all license restrictions have been eliminated. Glass

manufacturers

are

free to make the type and number of

glass

con

they may desire. In the last few years the housewife has been
able to find on the market a much wider choice of fruit jars than was
possible prior to the action.
tainers

License

royalties

have been

available to all manufacturers.
Hartford-Empire Co.

v.

substantially reduced,
Lynch formers

are

and licenses

are

procurable without

United States (N. D. Ohio October 31, 194S).
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to Hartford's feeders.

Persons desiring to make glass
for that purpose. Many of the
license
making machinery may procure
the
defendants have been cancelled.
Ball
cross agreements between

restriction

as

a

Brothers have not sold their Three Rivers
knows
are

no

newcomer

has

come

into the

plant. As far as the writer
industry, and the defendants

still its dominant members.

A Glass Institute has been formed

by the members

of the

industry

replace the Glass Container Association which dissolved. Control of
this institute rests in the non-defendant glass manufacturers.
to

Conclusion
The

Hartford-Empire
attention to the position
prophesied that changes
of

a

patentee

has served a useful purpose in arousing
of patents in American industry. It may be
are likely to be forthcoming in the freedom

case

to restrict the

use

Whether the situation
atypical is less material on

of his invention.

disclosed in the Hartford suit is typical or
the question of the influence of the case than is the fact that in
wide misuse of patents is

no

longer merely

an

hypothesis

or

industry

unproven

charge.
judgments are concerned the Hartford-Empire case
perplexing problems. What weight the Supreme Court
a lower court's antitrust judgment is far from clear
from the four-judge majority opinion.
It is too early to evaluate the effect of this suit on the glass container
industry, but it is believed that it will be something more than a Battle
As far

as

antitrust

has raised many
is to attach to

of Blenheim.

SURFACE CARRIER PARTICIPATION IN
AIR TRANSPORTATION
James A.
T^HERE

Tomlinson*

presently before

the Civil Aeronautics Board many ap
plications
public convenience and necessity to
engage in commercial air transportation.1 Among these applicants will
are

for certificates of

be found carriers

presently engaged in railroad, highway, and steamship
The question thus arises as to the requirements to be met
in order that these surface carrier applicants may qualify for a certificate
of convenience and necessity.

operations.2

The Civil Aeronautics Act of
401

(a)

1938,

as

amended, provides

in Section

that:

"No air carrier shall engage in any air transportation unless there is in force a
certificate issued by the Authority [Board] authorizing such air carrier to engage
in such air transportation.
."3
.

The Act further
"The

provides

.

in Section 401

Authority [Board] shall

issue

a

(d) (1)

certificate

that:

authorizing

the whole

or

any

part of the transportation covered by the application, if it finds that the ap

plicant is fit, willing, and able to perform such transportation properly, and to
conform to the provisions of this Act and the rules, regulations, and require
ments of the Authority [Board] hereunder, public convenience and necessity;
otherwise such application shall be denied."4
Section 408 of the Act

provides that the board shall have the authority
consolidation, mergers, and acquisitions of control.5 The
proviso in Section 408 (b) of the Act states in effect that if the applicant
is other than an air carrier, the Civil Aeronautics Board shall not approve
to approve

*B.

Sc., (1940), LL.B., (1943), University of South Carolina; member of the South
Special Attorney, Antitrust Division, United States Department of Justice.
The opinions herein are the writer's own and do not represent an expression of the Depart
ment of Justice on the matters involved.
'As of January 1, 1945, there were 493 applications for domestic scheduled operation
pending before the Civil Aeronautics Board and 78 applications for domestic non-scheduled
operation.
"E.g., applications of Eagle Airlines, C. A. B. Docket Nos. 1526 and 1103, affiliate of
Carolina Bar.

Missouri Pacific Lines and The Texas and Pacific Railway Company. The United Fruit
Company, C A. B. Docket No. 1148, and R. E. Guerin Trucking Company, Inc., C. A. B.
Docket No. 1266.

aS2 Stat. 975, 987 (1938), 49 U. S. C. � 481 (a) (1940).
'Id., 49 U. S. C. � 481 (d) (1) (1940).

"52 Stat. 973, 1001 (1938), 49 U. S. C. � 488 (a) (1940).
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the transaction unless it finds that it "will promote the public interest
by enabling such carrier other than an air carrier to use aircraft to public
advantage in its operation and will not restrain competition."6
Various surface carrier applicants have contended that the sole re
quirements for the highly prized certificate of public convenience and
necessity are embodied in Section 40 17 of the Act and if these tests alone
are

met that the

certificate shall be issued.

the Civil Aeronautics Board has held in the now widely
discussed American Export Airlines case8 that the requirements of Sec
tion 408 would be applicable in connection with the determination of

However,

public convenience and necessity under Section
board regarded it as clear in this case that:

401 of the Act.

The

".
it must have been the purpose of Congress to prohibit, unless the con
ditions of section 408, including its provisos, were met, the entry of carriers
engaged in other forms of transportation into the air transportation field through
.

.

wholly-owned subsidiaries irrespective of whether this was accomplished through
the acquisition of a corporation engaged in an existing operation or of one about
In determining whether the
to inaugurate a new air transportation service.
'public convenience and necessity' require the granting of an application for a
certificate by a carrier from another field of transportation, the Board must
give substance to that term in accordance with the policy laid down by the Act
as a whole. Therefore, in considering an application under section 401 filed by a
carrier other than an air carrier, we would not construe the public convenience
and necessity as requiring the issuance of a certificate to such carrier unless the
evidence indicates that the provisions of section 408 (b) are met."9
...

In the

supplemental opinion

in this

case

the board said:

after a reexamination of the record in light of the reargument, we are
".
convinced that a construction of the Civil Aeronautics Act which rigidly limits
the participation of the older forms of transportation in the air transport field
is not only sustained by the language of the Act itself, but is also in harmony
with well-established Congressional policy, and will accomplish the national
manner which is prescribed by the second proviso of
in the
.

.

particular

purpose

section 408 (b).
"The conclusion that there

"Id.,

49 U. S. C.

�

488

exists, and

has existed for many years,

a

prevail-

(b) (1940).

7See notes 3 and 4 supra.
�American Export Airlines,

Inc.� American Export Lines� Control�American Export
(1942) ; Supplemental Opinion 4 C. A. B. 104 (1943).
�American Export Airlines, Inc.�American Export Lines� Control�American Export
Airlines, 3 C. A. B. 631, 637 (1942).

Airlines,

3 C. A. B. 631
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ing Congressional intent that the various forms of transportation should
mutually independent is well documented by legislative history."10

earlier decision11 had concluded that the provisions of
12
(a) (5) applied to cases involving the control of an air
where the acquisition of control of the company occurred

The board in
Section 408

carrier

only

be

an

at the time when the company

acquired was already an air carrier. The
application of American Export Airlines,
for approval of its control by American Export

board therefore dismissed the

Inc., under Section 408
Lines, Inc.13
Pan American Airways Company, an intervener in the certificate
proceeding, petitioned the Circuit Court of Appeals for review of the
orders of the Civil Aeronautics Board granting the temporary certificate
of public convenience and necessity to American Export Airlines, Inc.
The circuit court stated in its decision :
"In our opinion 'to acquire control of any air carrier in any manner whatso
ever' is to take all steps involved in obtaining control, which in this case would
consist in supplying a subsidiary corporation, organized for air carriage and

possessing adequate financial resources, with a certificate authorizing operation.
Any other interpretation would enable a steamship company, by organizing a
."14
subsidiary for air carriage, to escape the requirements of Section 408 (b).
.

.

Further the court stated :
".
that the issuance of the certificates to Export [American Export Airlines,
Inc.] was not dependent upon conformity with Section 408 (b), though the
ability of Export [American Export Airlines^ Inc.'] to meet the standards therein
might be considered by the Board and by the President in connection with
granting certificates of public convenience and necessity." (Italics supplied).15
.

.

portion of the order of the Civil
July 12, 1940, dismissing the application made
under Section 408 asking for approval of control of American Export
Airlines, Inc., by American Export Lines, Inc., was reversed and the
proceeding on the application was remanded to the board.
The court

thereupon

stated that that

Aeronautics Board dated

"American Export Airlines, Inc. American Export Lines Control American Export
Airlines, Supplemental Opinion, 4 C. A. B. 104, 106 (1943).
"American Export Airlines, Inc. Certificate of Public Convenience and Necessity (TransAtlantic Service), 2 C. A. B. 16, 46 (1940).
�

�

�

�

"See note 5 supra.
"See note 8 supra.
"Pan American Airways Co.

2d, 1941).
"/<*. at 816.

v.

Civil Aeronautics Board, 121 F. (2d) 810, 81S (C. C. A.
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The board thereafter handed down the decisions as noted above.16 A
further statement from the supplemental opinion in the control case said :
".
When the statute requires that the acquiring carrier shall be enabled by
the acquisition 'to use aircraft to public advantage in its operation' it obviously
refers to its transport operations. As applied to the present case, the phrase
.

.

clearly refers only to Steamship Company's operations in a steamship service;
aircraft involved, therefore, must be utilized in such steamship service.
"In view of the fact that the air service is not an integral part of the steam
ship operation but constitutes instead an alternative means of transportation to
the steamship service from point of origin to destination, we are compelled to
conclude that the requirements of the second proviso ( of Section 408 ) have not
been met in this proceeding." (Italics supplied).17
and the

The board then went

by

a

showing

that

on

to say that its conclusion could not be affected

:

The Steamship Company organized the Airline in lieu of constructing superliners, and thus enable the Steamship Company to compete with the superliner service of its competitors in other fields of steamship operations.
(2) That control of Airlines by Steamship Company would enable Steamship
Company to present to the public a full transport program and thus to
maintain and improve its competitive position with foreign steamship
companies.
(3) The control of Airlines by Steamship Company would enable these* two
companies to coordinate communication, meteorological, and navigation
facilities, and traffic and other functions, with the alleged economies result
ing therefrom.18

(1)

The Civil Aeronautics Board in

provisions

a

well

various forms of

transportation
policy
independent. And again, as recently as July 11,
board emphatically restated its position. Here the board said:
that the

established national
should be mutually

1944, the

decision19 stated that the

recent

a

of Section 408 carry into the Civil Aeronautics Act

relates to the participation of
"One of the issues raised in this proceeding
The provisions of the Civil Aeronautics
surface carriers in air transportation.
Act relating to such participation are set forth in Section 408 of the Act, and
have been construed by the courts and by the Board. The Board has held, with
is extremely
respect to the last proviso of Section 408 (b), that 'this proviso
those limited air transport services which are auxiliary and
restrictive and
.

.

.

.

.

.

only

leSee note 8 supra.
"American Export Airlines,

Airlines, Supplemental Opinion,

Inc.�American
4 C. A. B.

Export Lines

�

Control�American

Export

104, 108, 109 (1943).

"Id. at 109.
"Boston and Maine and Maine Central Railroads� Control�Northeast Airlines, Inc.,
C. A. B. Docket No. 55� (1943).
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supplementary to other transport operations, and which are therefore incidental
thereto, can meet the conditions laid down by that proviso'."20
The

opinion further stated that surface carriers are not precluded
participation in air transportation. The second proviso of Section
408 (b) was not a prohibition, but a restriction upon such participation.
And that the inability in the past of an applicant for a certificate to meet
the requirements did not mean that the requirements cannot or would
not be met in some future case where the facts of the particular case
show that the air transport services proposed would be "auxiliary, sup
plementary and incidental to the other transport operation of the ap
plicant".21 In the same case the board also said that in all cases de
cided to date, a surface carrier or its subsidiary was seeking to acquire
from

control of

air carrier.

an

surface carrier
and

had

itself

That

applied

no

for

case
a

had been decided in which

certificate of

under Section 401 of the Act.

necessity

public

a

convenience

The board then stated that

disposing of the American Export Airlines case that
applying under Section 401 would be required to meet
the tests set out in Section 408 (b). Further the board stated that there
was nothing of record in the investigation which would lead them to
modify their general conclusions in this respect. They stated also:
it had indicated in
a

surface carrier

"Nor do
individual

This

opinion being

Board

on

of the Act
Act.

feel that

we

applicaton

tation,

should attempt to determine issues raised

we

the basis of record in this

by
general investigation."22

an

the last pronouncement of the Civil Aeronautics
question of whether or not Section 408

this matter leaves the

applies

In view

policy23

on

to surface

carriers

applying under Section 401 of the
regarding the congressional

of the board's statements

which establishes

a

separation of the various modes of transpor
briefly our transportation legisla

it becomes necessary to review

tion.
This legislative policy has been evolved out of experience. Generally
the newer forms of transportation have grown and developed alone.
Seldom have they been fostered by those engaged in the older forms of

transportation.

The older

transportation agencies have generally

re

sisted the new, and have entered the new field only after its commercial
possibilities had been demonstrated and the newer means of transport
""Investigation

of Local Feeder and

&lbid.
"Ibid.
""See note 19 supra.

Pick-Up Air Service, C. A. B. Docket No. 857 (1944).
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competitive threat to the older method.24
light
experience with the effects of control of one
form of transportation by another, Congress recognized that sound public
policy required the enactment of Section 408 of the Civil Aeronautics Act
in order to prevent the control of air carriers by those engaged in a com
peting form of transportation.

had

come to

In the

be

regarded

as a

of such past

The Interstate Commerce Act

of

1887

This Act is among the earliest congressional expressions to regulate
transportation. Section 5 of the original Interstate Commerce Act25 was
absolute

prohibition against the pooling of traffic of different and
competing railroads, or any division of their earnings. This provision
made it unlawful for any common carrier by railroad ".
to enter into
an

.

.

combination with any other common car
any contract, agreement,
rier or carriers for the pooling of freights of different and competing
or

railroads, or to divide between them the aggregate or net proceeds of
."26 The Act
the earnings of such railroads, or any portion thereof.
in the main endeavored to protect independent water carriers from un
fair competition on the part of the railroads.
.

The Panama Canal Act

of

.

1912

Section 5 of the Interstate Commerce Act was amended by the Panama
Canal Act of 19 1 227 which added a new paragraph making it unlawful
for any railroad or other common carrier to own, lease, operate, control,
to have any interest whatsoever (by stock ownership or otherwise,
either directly, indirectly, through any holding company or by stock

or

holders

or

carrier

by

directors in common,
water

or

operated through

which the railroad

or

in any other manner) in any common
the Panama Canal or elsewhere with

other carrier

competed

for

traffic,

or

any vessel

"The Interstate Commerce Commission has observed, with respect to motor carriers,
that: "Truck service would not, in our judgment, have developed to the extraordinary ex
tent to which it has developed if it had been under railroad control." Pennsylvania Truck

Lines, Inc.�Control�Barker
"24 Stat. 379, 380 (1887),

Motor

Freight Inc., 1. M. C. C. 101,
� S (1) (1940).

112

(1936).

49 TJ. S. C.

"Ibid.
to

"31 Stat. 560, 566 (1912), 49 U. S. C. � 5 (14) (1940). President Taft in his message
Congress in December 1910, has recommended legislation "prohibiting interstate com

railroads from owning or controlling ships engaged in the trade through the Panama
Canal." Papers Relating to the Foreign Relations of the United States with the Annual
Message of the President, Transmitted to Congress, December 6, 1910, page XXXVII.
merce
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carrying freight or passengers upon the water route or elsewhere with
which the railroad or other carrier competed for traffic. The Act con
ferred jurisdiction on the Interstate Commerce Commission to determine
questions of fact as to the competition or possibility of competition.
The commission was also given power to permit continuance of existing
service

will neither exclude, prevent, nor reduce
by water which ".
,"28
competition on the route by water under consideration.
In an important case arising under the Panama Canal Act, the com
mission graphically depicted the evil consequences flowing from control
of one type of transportation agency by another, with the resulting
elimination of competition. The commission stated:
.

.

.

.

"These boat lines under the control of the petitioning railroads have been
a sword and then a shield.
Whenj these roads succeeded in gaining control
of the boat lines which had been in competition with paralleling rails in which
they were interested, and later effected their combination through the Lake Line

first

Association, by which they were able to and did drive all independent boats
from the through lake-and-rail transportation, they thereby destroyed the pos
sibility of competition with their railroads other than such competition as they
were of a mind to permit.
Having disposed of real competition via the lakes,
these boats are now held as a shield against possible competition of new
independents. Since it appears from the records that the railroads are able to
operate their boat lines at a loss where there is now no competition from inde
pendent lines, it is manifest that they could and would operate at a further loss
in a rate war against independents. The large financial resources of the owning
"37 Stat. 560, 567 (1912), 49 U. S. C. � 5 (16) (1940). It

was under this provision that
steamship service between New
York and various New England ports in Steamer Lines on Long Island Sound 50 I. C. C.
634 (1918), 183 I. C. C. 323, 349 (1932). In the latter case, Commissioner Eastman dis
senting said:

the Commission authorized continuance of railroad-owned

"I agree with the conclusion that the service which the New Haven Railroad is pro

viding through the steamship lines in question 'is being operated in the interest of the
public and is of advantage to the convenience and commerce of the people.' Undoubt
edly public opinion in New England strongly supports continued operation of these
fines by the New Haven Railroad. If the public interest were the only standard
prescribed by Congress for our guidance in this matter, I would have no difficulty in
approving such continued operation. But this is not the only standard. Congress also
required, as a prerequisite to such approval, that we must find that the operation
of the boat lines by the railroad 'will neither exclude, prevent, nor reduce competition
on the route by water under consideration.'" (Italics supplied). 183 I. C. C. 323, 349

(1932).
finding had been made, however, by the majority of the Commission, "... that per
will neither exclude, prevent, nor reduce competition on
formance of passenger service
the water route." (Italics supplied). 183 I. C. C. 323, 349 (1932).
A

.

.

.
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rate

war

with

a

1935

wrote into the Motor Carrier Act of

1935, a proviso to
(a) (l)30 of that Act, which was designed to preserve the
motor carrier industry from domination or control by other forms of
transportation which might use the control to curtail, strangle or hinder
progress in highway transportation for the benefit of other competing
transportation. The debates on this bill were rather extended and the
record is replete with statements concerning the advisability of such a
provision. Regarding this provision Senator Wheeler, in charge of the
measure in the Senate, stated that it was designed to "protect the
public against the monopolization of highway carriage by rail, express
Section 213

or

other interests".31
In the

on

House,

Mr. Sadowski

explained

the intention of the Committee

Interstate Commerce:
"Nor do
curtailed

we

by

want

motor-carrier transportation subservient to
transportation medium.

or

restrained

or

any other

*

*

*

"Section 213 provides that the Commission shall control the consolidation,
merger, and acquisition of control of motor carriers. I will say in this respect
that it is the intent, and it is important to the welfare and progress of the motorcarrier industry, that the acquisition of control of the carriers be regulated by
the Commision so that the control does not get into the hands of other compet
ing forms\ of transportation, who might use the control as a means to strangle,
in highway transportation for the benefit of the other
or hinder

progress
curtail,
competing transportation." (Italics supplied.)32

The

weight

of these statements

as

an

expression

of

congressional

unimpaired. Although Section 213 (a) (1) of the
Act
of
Carrier
Motor
1935, was expressly repealed by the Transporta
later in this article, another section of that
discussed
of
tion Act
1940,33
of Section 213 (a) (l).34
substance
the
act incorporates
intent has remained

""Lake Line Applications under Panama Canal Act, 33 I. C. C. 700, 716 (1915).
"49 Stat. 543, 555 (1935), 49 U. S. C. � 313 a (1) (1940).
"79 Cong. Rec 5655 (1935).
ffi79 Cong. Rec. 12205-6 (1935).
The repealing clause will be found at 54 Stat. 898, 924 (1940), 49 U. S. C. � 313 (1940).
Line Com
*54 Stat. 896, 905 (1940), 49 TJ. S. C. � 5 (1940). See also St. Johns River
C. C. 338, 340 (1941).
36
M.
et
Edwards
R.
H.
al.,
Purchase�
pany�
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1936

particularly Sections 211 and 212, might be con
strued as indicative of congressional policy with respect to Merchant
Marine participation in air transportation.38
However, it should be noted that this Act37 was passed prior to the
passage of the Civil Aeronautics Act38 and provided only for study by
the Interstate Commerce Commission, and recommendation for further
legislation, with respect to the applicability of the shipping acts to air
craft and the possible development of "super-liner" facilities, in connec
tion with or in lieu of which transoceanic aircraft service might be used.
This

Act,35

more

*49 Stat. 1985, 1989-1990 (1936), 46 U. S. C. � 1121-1122 (1940). Those sections,
as

far

so

pertinent, read:
"SEC.
and

The

211.

keep

Commission is authorized and

directed

to

investigate, determine,

current records of

�

*

*

*

provisions of this Act and other Acts relat
investigate
shipping should be made applicable to aircraft engaged in foreign commerce
in order to further the policy expressed in this Act, and to recommend appropriate
legislation to this end;
(g)
ing

To

and determine what

to

*

New

SEC. 212.

The

methods

*

*

(i)
designs,
construction, and new types of equipment for
vessels; the possibilities of promoting the carrying of American foreign trade in
American vessels; and intercoastal and inland water transportation, including their
relation to transportation by land and air.
new

of

Commission is authorized and directed

�

(a) To study all maritime problems arising in the carrying out of the policy set
forth in title I of this Act;
(b) To study, and to cooperate with vessel owners in devising means by which
(1) the importers and exporters of the United States can be induced to give prefer
ence to vessels under United States registry; and
(2) there may be constructed by or with the aid of the United States express-liner
or super-liner vessels comparable with those of other nations,
especially with a view
�

to

their

use

in

national emergency,

of such vessels of transoceanic aircraft
*

(f) To make recommendation

to

and

the

use

in

connection

with

or

in

lieu

service;
*

Congress,

*

from time to

time,

for such further

legis

it deems necessary better to effectuate the purpose and policy of this Act."
""In this connection see: Baggett, The Right of Steamship Carriers to Engage in Air

lation

as

Transportation (1944)

30 A. B. A.

J. 503-506, 522-524. Also: James, Regulation of Air

Carriers (1944) I. C. C. Practitioners' Journal 382-401.
"49 Stat. 1985 (1936), 46 U. S. C. � 1101 et seq. (1940).

"52 Stat. 973 (1938), 49 U. S. C. � 401

et seq.

(1940).
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language of Sections 211 and 2 1 239 would seem merely experimental
exploratory in its effect. The actual growth of maritime facilities and
of aviation has followed a somewhat different path than could have been
envisaged in 1936. The fact that the Civil Aeronautics Act was there
after enacted by Congress would seem to indicate that the congressional
policy with respect to the separation of competing forms of transporta
tion remains unchanged.
This
or

The Civil Aeronautics Act

Coming
strictions

now
are

Act of 193 5.

to the Civil Aeronautics

included in this Act
41

Aeronautics Act

was

proviso
patterned after

Carrier Act of 193 5. 43 The terms of

1938

we find that the same re
found in the Motor Carrier

Act,40

as were

The second

of

of Section 408
the
an

(b)42 of the Civil
proviso contained in the Motor

earlier bill had been extended to

only air carriers but also all common carriers "in order to
completely guard against the evils which may arise from such trans

include not

actions".44
Numerous proposed bills were introduced, and hearings held, before
the Civil Aeronautics Act of 1938 took final form. Not a great deal of
light can be shed on the meaning of a particular section of the Act by
referring to the various statements made by the multitude of counselors
who were concerned in the preparation of the bill. The language of the
Act as ultimately agreed to by the Congress is the best criterion of its

meaning

and effect.
Transportation Act

of

1940

In the Transportation Act of 1940,45 Congress again affirmed its policy
with respect to the separation of competing forms of transportation by
re-enacting the restrictive provisions of the Panama Canal Act46 and of
"See

note 35

"See

note 38

supra.

supra.
"49 Stat. 543 (1935), 49 U. S. C. � 301 et seq. (1940).
"See note 6 supra.
"Statement of Edgar S. Gorrell, President of the Air Transport Association of America,

Hearings before the Committee on Interstate and Foreign Commerce of the House of
Representatives on H. R. 5234, 75th Cong., 1st Sess. (1937) 343.
**C. M. Hester, speaking for the Interdepartmental Committee on Civil Aviation, at
Hearings before the Committee on Interstate and Foreign Commerce of the House of
Representatives on H. R. 9738, 75th Cong., 3rd Sess. (1938) 45.
"54 Stat. 898 (1940), 49 U. S. C. � 1 et seq. (1940).
"37 Stat. 560, 566 (1912), 49 U. S. C. � 5 (14) (1940).
at
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Section 213 of the Motor Carrier Act.47 Although fear was expressed
that the slightly altered language of the two sections represented a re
laxation of the traditional congressional policy,48 the conferees in charge
of the bill stated that the changes included in that Act were intended

merely to clarify the earlier provisions and to leave the substance
unchanged.49
From the foregoing review of the statutes it would seem clear that
the Civil Aeronautics Board had reached
American

Export Airlines

case

in

a

correct conclusion in the

wherein it said:

considerating
application under section 401 filed by a car
air carrier, we would not construe the public convenience and
necessity as requiring the issuance of a certificate to such carrier unless the
evidence indicates that the provisions of section 408 (b) are met."50
"Therefore,

rier other than

an

an

would, therefore, appear necessary that these requirements must by
applicant is itself directly engaged in performing trans
as
carrier
a
other than an air carrier, or whether such carrier
portation
forward
a
puts
subsidiary or other affiliated company as an applicant.
The surface carrier, therefore, will have to show affirmatively that the
air service to be rendered will be supplemental, auxiliary, or incidental
to the surface operations.51 In this connection it will be interesting to
It

met whether the

"See note 30 supra.
"86 Cong. Rec. 10175-76, 10180-88, 11270-74, 11537, 11622, 11639 (1940).
"86 Cong. Rec. 10175, 10188, 11270-74, 11543, 11546 (1940). In one instance

a slight
change of wording has had the effect of bringing about a different decision in an acquisi
tion proceeding. In St. Johns River Line Company Purchase H. R. Edwards, et al., 25
M. C. C 455 (1939), a water carrier was seeking to obtain control of a motor carrier.
The application was denied under Section 213 (a) (1) of the Motor Carrier Act of 1935.
In a subsequent proceeding between the same parties, the application was granted under
Section 5 (2) (b) of the Transportation Act of 1940, since the words "carrier other than
a motor carrier" had been replaced in 1940 by the words "carrier by railroad." St. Johns
River Line Company Purchase H. R. Edwards et al., 36 M. C. C. 338 (1941).
�

�

"See

�

�

note 9

supra.
"Because of the significant differences between air and motor transportation, as this
Board pointed out in the American Export Airlines case, the interpretation by the Inter
state Commerce Commission of the terms

with motor carrier

cases

should not be

"supplementary" and "auxiliary" in connection
controlling in this Board's decisions. It is true, as

steamship interests, that the Interstate Commerce Commission has issued a num
authorizing motor vehicle operations by railroads or railroad subsidi
aries or affiliates. In many instances these applicants had operated as common carriers
by motor vehicle prior to passage of the Motor Carrier Act, and, therefore, were entitled
to operating rights under the "grandfather" clause. In cases requiring proof of public con
venience and necessity under Section 207, the applicant was often seeking an extension
claimed by

ber of certificates
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Aeronautics Board has before it

of consolidated proceedings
surface connected carriers.52
of

in

presently a number
applications of surface or

the

involving

operation. In many
operation
of a motor carrier, consideration was given to the matter of preserving competition and
giving effect to the requirements of Section 213 of the Motor Carrier Act of 193S, and
the certificates when issued contained restrictions which permitted only operations supple
mentary and auxiliary to the rail service with which applicant's motor operations were to
be coordinated. The propriety of certain aspects of the Interstate Commerce Commission's
practice in dealing with railroad applications is somewhat questionable, but may be clarified
by the outcome of appeals now pending in the Supreme Court in two cases. Parker v.
United States (S. D. Indiana, Indianapolis Division, Civil No. 781) wherein the District
Court did not file an opinion in that case. The proceedings before the Interstate Com
merce Commission leading to the Parker case, will be found under the following title,
Willett Co. of Indiana, Inc., Extension Fort Wayne Mackinaw City, 42 M. C. C. 721
(1943). The other pending appeal is in American Trucking Ass'ns, Inc. et al v. United
States et al, 56 F. Supp. 394 (E. D. Va. 1944), in which the court held that the Commis
sion, while bound to consider the question of monopoly and competition in a certification
case, had done so, and its determination that a certificate should.be granted to the Sea
board Railway was valid; in the Parker case an order of the Commission granting a certifi
cate to a subsidiary of the Pennsylvania Railroad was set aside for failure to require
the proper degree of proof from the applicant.
an

existing

route rather than

authority

to

begin

an

entirely

new

cases, moreover, where the Interstate Commerce Commission authorized railroad

�

*

Editor's

passed

on

both of the above

cases.

Interstate Commerce Commission

Associations

*

*

Since the submission of this article to this

note.

Supreme Court

�

also

case.

v.

reversed the District

American

journal, the Supreme Court

In the Parker case, the District Court
Parker, 65 Sup. Ct. 1490 (1945). On the

Court of

Trucking Ass'ns, Inc.

v.

was

has

reversed.

same day the
Virginia in the American Trucking
United States, et al., 65 Sup. Ct. 1499

(1945).
^Consolidated proceedings presently pending

are:

Great Lakes to

Florida

Proceeding,

C. A. B. Docket No. 570, et al., involving the application of South East Airlines; The
Hawaiian Cases, C. A. B. Docket No. 851, et al., involving the applications of Hawaiian
Airlines, Ltd., C. A. B. Docket No. 851 and Matson Navigation Company, C. A. B. Docket

No. 1065 ; The Latin American Proceeding, C. A. B. Docket No. 525, et al., involving the ap
plications of Atlantic, Gulf and West Indies Steamship Lines, C. A. B. Docket No. 759;
Moore-McCormack Lines, Inc., C. A. B. Docket No. 1160; Grace Lines, Inc., C. A. B.
Docket No. 1166; United Fruit Company, C. A. B. Docket No. 1148; and Waterman
Steamship Corporation, C. A. B. Docket No. 525 ; The North Atlantic Proceeding, C. A. B.
Docket No. 855, et al., involving the application of Moore-McCormack Lines, Inc., C. A. B.
Docket No. 1517; The South Atlantic Proceeding, C. A. B. Docket No. 1171, et al., in
volving the applications of Seas Shipping Company, Inc., C. A. B. Docket No. 1366 and
American South African Line, Inc., C. A. B. Docket No. 1597, The Texas-Oklahoma Pro
ceeding, involving the applications of Eagle Airlines, Inc., C. A. B. Docket No. 1526, Texas
Bus Line, C. A. B. Docket No. 1583, and Union Bus Lines, C. A. B. Docket No. 1281, etc.
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ADMINISTRATIVE LAW
REVIEW OF ORDERS BY THE POSTMASTER
GENERAL REVOKING SECOND CLASS MAILING

JUDICIAL

PRIVILEGES

DY THE Act of March 3,
mail and
and

charged

1879,1 Congress provided

classifying mailable

By the

matter.

same

ond class matter and outlined the conditions

this classification
"Sec. 10.

as

for four classes of

the Postmaster General with the

duty

of

dividing

act, Congress defined

sec

admitting publications

to

follows:

That mailable matter of the second class shall embrace all news
periodical publications which are issued at stated intervals, and
as four times a year and are within the conditions named in section

papers and other
as

frequently

twelve and fourteen."
the conditions upon which a publication shall be admitted to
"Sec. 14
the second class are as follows:
Fourth. It must be originated and published
for the dissemination of information of a public character, or devoted to litera
.

.

.

.

.

.

ture, the sciences, arts,
subscribers.

.

.

."

or some special industry,
(Italics supplied.)2

and

having

a

legitimate list of

Another section3

provides for the examination of matter of the second
mailing to determine its proper classification and
rate.4
Another
provision specifically requires a hearing before
postage
the revocation or suspension of a second class mailing permit as follows:
class at the office of

"When any publication has been accorded second class mail privileges, the same
shall not be suspended or annulled until a hearing shall have been granted to the
parties interested."5

Esquire, Inc. had obtained a second class mailing permit for its peri
Esquire. The Postmaster General, acting under the provision
quoted above conducted an extensive hearing aimed at revoking the sec
ond class permit on the grounds that the periodical did not comply with
odical

the "fourth" condition of section 14

as

set out above.

An order6

was

J20 Stat. 355, 358 (1879), 39 TJ. S. C. ! 221 (1940).
a20 Stat. 359 (1879), 39 U. S. C. �� 224, 226 (1940).
*20 Stat. 359 (1879), 39 TJ. S. C. � 225 (1940).
*Second class rates are found in 45 Stat. 940 (1928), 39 U. S. C. � 283 (1940).
631 Stat. 1107 (1901), 39 U. S. C. I 232 (1940).
The order of the Postmaster General is reproduced in all its pertinent parts in the de
cision of the trial court. Esquire, Inc.,

v.

Walker, Postmaster General, 55 F. Supp. 1015, 1017

(U. S. D. C. 1944).
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entered at the conclusion of the hearing revoking the permit. Esquire
was denied injunctive relief in the district
court,7 but upon appeal the
lower court was reversed.8 The Supreme Court granted certiorari on
October 22, 1945.9
The fundamental nature of the

rights involved, the high interest of
reading public, the filing of briefs by a number of important pub
lishing houses in the court of appeals urging reversal, and the consent
of the high court to review, all testify to the far-reaching importance
the

of the ultimate determination.

of

and safe

These considerations demand the choice

between the

jurisdiction of the Postmaster Gen
wielding power delegated
by Congress on the one hand,
and on the other, the inherent and express constitutional prohibitions
against censorship and against the imposition of unconstitutional condi
tions by administrative bodies. Administrative interpretations of a dele
gated power, which permit the exercise of that power in a manner sound
ing in arbitrary censorship by the imposition of the moral standards of
a single administrative official,
and the forced compliance to that
standard by threats of competitive disadvantages, surely cannot be con
sonant with our fundamental rights. Equally as undesirable are the
conditions which would result if effective restraints were not imposed
upon practices which most morally-conscious individuals would con
demn. But there is a middle ground where individual freedoms will not
a sure

path

eral in

to him

be thwarted and where moral sensibilities will not be shocked.
To determine this middle ground, regard must be given to judicial
well

as

administrative

interpretations

as

of the statute involved. Considera

to the nature and extent of the power delegated.
Determination must be made as to what is a reasonable exercise of the

tion must be

given

power delegated in the light of the equally important factors of indi
vidual freedoms. "The difficulty attending the subject arises not from
the want of power in Congress to prescribe regulations as to what shall
constitute mail matter, but from the necessity of enforcing them consist
ently with rights reserved to the people, of far greater importance than

the

transportation of the mail."10
clearly drawn : Has Congress, by

The issue is
'Esquire, Inc.,
'Esquire, Inc.,
"Esquire, Inc.,

v.
v.

v.

Walker, Postmaster General, 55 F. Supp. 1015 (U. S. D. C. 1944).
Walker, Postmaster General, 151 F. (2d) 49 (U. S. App. D. C. 1945).
Walker [now Hannegan], Postmaster General, 14 U. S. L. Week 3152

(U. S. 1945).
MEx parte

the statute here in ques-

Jackson,

96 U. S.

727, 732 (1877).

1946]
tion,
class
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vested the Postmaster General with the power to revoke a second
mailing permit of a periodical on the ground that the periodical

does not

measure up to the standards of the statute, as
interpreted
the
administrative official? Does the duty to divide the mails into
by
four classifications furnish a basis for the Postmaster General's action

in

passing on the relative literary merits of a periodical? Does this
administrative official have the power to cancel the second class privi
lege of a periodical, which is violating no criminal statute, while con
ceding that the periodical may be mailed at higher rates? Do not the
criminal statutes punishing obscenity and fraud furnish an adequate
weapon in the hands of the postal authorities to protect the public?
The theory of the Postmaster General's order and his argument in

the courts is

basically as follows: Esquire, Inc. is not being deprived
mails; the only question is as to the rate to be charged
for such use. No accusation of obscenity is being made for which a crim
inal prosecution11 could be brought. There is no intention or attempt
to bar the periodical completely from the mails for obscene material
therein. Rather, the revocation of the permit proceeds on the theory that
Esquire is not contributing to the "public good" so as to entitle it
to the subsidy12 that "these unique mail privileges" bestow upon those
periodicals which, in the opinion of the Postmaster General, do affirma
tively "contribute to the public good and the public welfare."13 The
Postmaster General argues that while not "technically obscene", (if so,
criminal prosecution could be brought under the criminal code) the
periodical's dominant and systematic purpose is to publish writings and
pictures which do not make a "special contribution to the public wel
fare".14 Thus a result by indirection can be accomplished under the
fourth condition of section 14 which admittedly could not be accom
plished under the criminal code.15
of the

use

of the

.

n35 Stat. 1129 (1909), 18 U. S. C. � 334 (1940).
"As pointed out by Davidson, J., speaking for the district court, second class matter

was

approximately $83,000,000 in 1941, and approximately $86,000,000
in 1942. Obviously, transfer of periodicals of wide circulation from the second class rate
to higher rates would not only decrease the annual deficit of second class matter, but
substantially increase the profits in the higher rate class. Esquire, Inc., v. Walker, Postmas
ter General, 55 F. Supp. 1015, 1020 (U. S. D. C. 1944).
"Esquire, Inc., v. Walker, Postmaster General, 151 F. (2d) 49, 50 (U. S. App. D. C. 1945).
"Quotations are from the postal order as reproduced, in part, in 55 F. Supp. 1015, 1017
carried at

a

deficit of

(U. S. D. C. 1944).
,6That the result would be the

same

is borne out by

a

statement of the Postmaster Gen-
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Further, argues the Postmaster General, this indirect result is possi
ble through the exercise of a power delegated by Congress, which power
enables this administrative official to determine, in his sole discretion,
which periodical complies with the conditions outlined by Congress so as
to entitle it to the subsidy. And this determination, when made, if sup
ported by substantial evidence, is not reviewable by the courts.
The district court's decision was in substantial agreement with the
Postmaster General's argument stating:
conclude that the Postmaster General was warranted in taking the
Congress meant for second class mail to be a contribution toward
public education and therefore, that the literature given such a low rate should
The plaintiff has not been de
possess merit and be of educational value.
prived of property. It has not been stripped of any vested right. It may still
publish its book or magazine. It may still mail it, but the Postmaster General
doesn't elect to treat it as that character of mail to which Congress has ex
".

we

.

.

view that

.

tended

apply

special

.

.

Moreover, the plaintiff may
publication when it has brought
." (Italics sup
purpose of Congressional enactment.

treatment in the way of rates.

.

.

.

at any time for the reinstatement of its

it within the scope and

.

.

plied).16
On the

point

of

censorship,

the court stated:

"On this point, we have found more difficulty. A censorship, except for mili
tary reasons, is the denial of the right of freedom of the press and the right
of freedom of speech, and that is a denial of all those rights and privileges
There is a very decided
which are had in the enjoyment of free government.
difference between grouping and classifying and that of censoring. Censoring
deals more with the specific article, deleting the objectionable portions. Classi
...

fying

grouping." (Italics supplied).17

means

On the

point

"Appeals

of

judicial review, the

A court will not review

charged with

the

or

stated:

to the court do not lie from orders of the President or his

tive officers.

cious

court

performing of

a

or

given duty

unless the act is

arbitrary, capri

unlawful."18

The court did not consider the statute from the

cial

execu

overturn an act of an executive officer

interpretation,

but found the administrative

standpoint of a judi
interpretation "war-

eral, found in Esquire, Inc., v. Walker, Postmaster General, that a higher rate would re
sult in an increase in postal charges to Esquire, Inc., of "approximately $500,000" per year.
Such a competitive disadvantage would, in all probability, effectively exclude the periodi
cal from the mails. 55 F. Supp. 1015, 1017 (U. S. D. C. 1944).
"55 F. Supp. 1015, 1020 (U. S. D. C. 1944).
"H. at 1020, 1021.
"/<*. at 1021.
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ranted".19 Nor did it consider the nature
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extent of the power dele

gated. The district court and the Postmaster General assume the power
delegated is the power to censor. Assuming the power to censor, the
scope of judicial review is narrowed to that stated by the court, since
the Postmaster General could always find reputable witnesses whose
literary tastes are similar to his and thus satisfy the rule that his
orders must be supported by substantial evidence.
The district court cites the Riverside case.20 In that case, a publica
tion was denied second class rates where the publications were a series
of books, in magazine form, the books being complete in themselves
and having no connection with each other. The decision turned on the
meaning of "periodical" as defined in � 10 of the Act of March 3,
1879 and did not involve the construction of the fourth condition of

�

14 of that

Act,21

upon which the Postmaster General relies in the

Esquire case22 there being
cal".

question but

no

The lower court also relied

on

that the latter is

the Burleson case.23 That

"periodi

a

case

involved

use of
Espionage Act,24
The
Postmaster
prohibitions.
publications
General in the instant case concedes that the periodical is mailable.
"The majority in the Burleson case does not sustain the position taken
by the Postmaster General since it held that the publications involved

which denied the

matter non-mailable under the

violative of its

the mails to

there

were

non-mailable."25

by the district court are Bates & Guild Co. v.
Payne26 and Lewis Publishing Co. v. Morgan.27 The first of the two
cases involved the same question as did the Riverside case28 and hence
does not sustain the Postmaster General's interpretation of the fourth
Other

cases

cited

condition of section 14.29 The Lewis case30 turned
lsId.

on

the constitution-

at 1020.

""Houghton

v.

Payne,

194 U. S. 88

(1904).

aFor both of these statutory provisions, see note 2 supra.
""See notes 7, 8 and 9 supra.
""United States ex rel. Milwaukee Social Democratic Publishing Company

v.

Burleson,

255 U. S. 407

(1921).
M40 Stat. 230 (1917),
"See

"�194 TJ. S. 106 (1904).
"229 TJ. S. 288 (1913).

""See

note 19

"See

note 2

supra.
supra.

""See note 26 supra.

� 343 et seq. (1940).
appeals opinion, 151 F. (2d)

18 U. S. C.

note 2 of the court of

49

(TJ. S. App. D. C. 1945).
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of � 2 of the Post Office Appropriations Act of August 24, 19 12,31
which act imposed as a condition precedent to the use of the mails, the

ality

filing of

ownership and circulation.
authority relied upon by the lower court
disposes
in its opinion, except a case involving members of the Jehovah's Wit
nesses,32 used as an analogy between postal classification of mails and
a sworn

This

statement

of all

as

to

case

selective service classification of males.
The court of appeals,33 speaking through

Arnold, J., reversed the

lower court upon grounds, which upon full consideration, can be treated
as follows: (1) The judicial interpretation of the statute here involved
to determine whether or not it coincides with the administrative inter
pretation. (2) An inquiry into the meaning of the statute will result in
the definition of the

delegation

of

(3) Bearing in mind the extent of
interpretation of the statute) the

authority to the Postmaster General.
authority granted (under the judicial
question of censorship is considered.

in direct antithesis to the Postmaster General's assertion that
the second class mailing permits are privileges, is the argument that mail

Then, (4)

a privilege but a right.
point mentioned by the appellate court, but not relied
upon, was the class of cases involving the imposition of unconstitutional
conditions by the dispensor of a privilege in exchange for the relinquish
ment of constitutional rights by the recipient of the privilege.34

service is not
Another

"37 Stat. SS3

(1912),

39 U. S. C.

� 233 (1940).

United States, 320 U. S. S49 (1944).
"�151 F. (2d) 49 (U. S. App. D. C. 194S).

ffiFalbo

v.

MOn this point, the court of appeals stated:
"Even if second-class mail service

actually

held in the Postmaster General's discretion

were

we

a

privilege

which could be with

still do not think it could be used to

purchase compliance with his literary standards. If a publication is not actually ob
In our opinion the
scene the publisher's right of free speech is clearly involved.
principle of Terral v. Burke Construction Co., 1922, 257 U. S. S29, 42 S. Ct. 188,
66 L. Ed. 352, 21 A. L. R. 186, and Western Union Telegraph Co. v. Kansas.1 ex rel.
Coleman 1910, 216 U. S. 1, 30 S. Ct. 190, 54 L. Ed. 355, which involves state
imposition of unconstitutional demands on foreign corporations is broad enough to
cover

this situation."

a condition attached by a state to a privilege is unconsti
requires the relinquishment of a constitutional right. While not strictly
in point, this principle is in close analogy to the principal case, where the Postmaster
General, the dispensor of a privilege, seeks to exact from publishers conformance
to his standards as a condition precedent to the benefits of second class rates. Pub
lishers need not contract away constitutional rights to receive the benefits of the
right which is labeled a privilege.

In this class of cases,

tutional if it

Administrative Law
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Statutory Interpretation
As the Postmaster General

interprets section 14,35 a publisher is under
public good and the public wel
fare" in order to be a recipient of the second class mail rate privilege.
The court of appeals agreed with this argument in the following lan
guage, "No doubt such a duty exists.
Congress established the secondclass mailing privileges because it believed that periodicals which dis
seminated public information, literature, art or science deserved to be
encouraged on account of their contributions as a class to the public
good."36 But to agree to the existence of such a duty and to concede that
the purpose of Congress was "to encourage the dissemination of sound
and desirable reading matter among the masses of the people of the coun
try at cheap rates,"37 is not to agree that an administrative official may
be delegated the authority that the Postmaster General is here attempt
ing to exercise. To acknowledge the existence of such a duty does not
preclude a judicial review of the administrative official's interpretation
of the powers flowing from the expression of congressional intent in
statutory form when the duty was created. A striking illustration is the
case of American School of Magnetic Healing v. McAnnulty,38 where the
Postmaster General acted under an erroneous assumption that Congress
had given him authority to bar from the mails, on the ground of fraud,
the literature involved in that case. There the court granted relief
against the Postmaster General's fraud order issued under a misconcep
tion as to his authority. So here, if the Postmaster General has expanded
his duty to classify beyond that point of congressional intent, judicial
review is in order to correct that misconception. The statute has given
the Postmaster General the duty to divide the mail into four classes.
A reasonable interpretation of the statute would seem to be that the
a single administrative official
power to impose the literary tastes of
is not a necessary adjunct to,
upon the public is not included in, and
the duty to classify.
To acknowledge a duty on the part of the publisher to "contribute
to the public good" does not concede that a correlative duty has been
conferred upon the Postmaster General "first to determine what is good

a

"positive duty

to contribute to the

.

"See

note 2

.

-

supra.

S. App. D. C. 1945).
"Esquire, Inc., v. Walker, Postmaster General, 1S1 F. (2d) 49, SO (U.
as to the reasons for
of
House
of
the
Cannon
Representatives,
"See speech of Speaker
the legislation of 1879. 19 Cong. Rec. 912 (1878).
"187 U. S. 94 (1902).
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for the

public

putting

editors who do not follow them at

to read and then to force

Delegation

an

gated,

34: p. 77

compliance with his ideas by
competitive disadvantage."39

a

Authority

intended to delegate such power
that the exercise of such power, if dele
could be held constitutional."40 In the Burleson case, the Post

"It is inconceivable that
to

of

[Vol.

administrative official

Congress

or

master General excluded from the second class rates a newspaper which

had been

printing

material in violation of the

that it should not be mailed at all.*1

ground
Mr. Justice Brandeis said:

Espionage Act on the
a dissenting opinion,

In

''Congress may not through its postal police power, put limitations upon
the freedom of the press which if directly attempted would be unconstitutional.
This court also stated in Ex parte Jackson, that 'Liberty of circulating is as
essential to that freedom as liberty of publishing; indeed, without the circu
lation, the publication would be of little value. It is argued that although
a newspaper is barred from the second class mail, liberty of circulation is not
denied; because the first and third class mail and also other means of trans
portation are left open to a publisher. Constitutional rights should not be
frittered away by arguments so technical and unsubstantial. 'The Constitution
deals with substance, not shadows. Its inhibition was levelled at the thing, not
the name'. Cummings v. Missouri, 4 Wall. 277, 32S."42
It should be

pointed

out that whereas the

revocation of second class rates

on

the

quoted
ground that

case

it

dealt with

was

a

altogether

unmailable, the Esquire

case is concerned with a revocation of second
class rates, not on the ground that it is unmailable in any sense, but
rather on the ground that the periodical doesn't comply with the PostMaster General's interpretation of the statute. In the former case, even

though the matter was unmailable, the Postmaster General would allow
the newspaper to be mailed at the higher rates. The dissenting opinion
of Justice Brandeis stated that if the newspaper was in violation of the
criminal statute, it should be barred from the mails. But the Postmaster
General could not revoke the second class permit on this ground, still
allowing the newspaper to be mailed at higher rates. Justice Brandeis

stated,

"The fact that material

"Esquire, Inc.,

v.

appearing

in

a

newspaper is unmailable

Walker, Postmaster General, 1S1 F. (2d) 49,

SO

(U. S. App. D. C. 1945).

"Ibid.
"See note 22 supra.
United States ex rel. Milwaukee Social Democratic
2SS U. S. 407, 430

(1921).

Publishing Company

v.

Burleson,

Administrative Law
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under
or

wholly different provisions of law can have no effect on whether
publication is a newspaper. Although it violates the law, it

not the

remains
it

85

newspaper. If it is a bad newspaper the act which makes
and not the Classification Act provides the punishment."43

a

illegal

In the instant case, the Postmaster General's contention is that, even
though the publisher has committed no offense against the criminal

statutes, and

can

mail at the

higher rates, the permit should be revoked
Hence, by omitting the ques

under the fourth condition of section 14.

Postmaster General in the instant case seeks to
result under section 14, which, following Justice Brandeis' dis
sent, could not be obtained under the same section in the former case
where criminal violations were shown.
It seems that the broad principles outlined in Justice Brandeis' dis

tion of
effect

obscenity, the

a

by Justice Holmes,44 would prevent
the Postmaster General in the principal case.
In Pike v. Walker, a fraud order case, the court said:
sent, and agreed

"As

was

to

said in Burton

v.

the action of

United States, the authority of the Post Office

Department in the protection of the mail 'has its sanction in the power of the
United States, by legislation, to designate what may be carried in the mails
and what must be excluded therefrom; such designation and exclusion to be,

however, consistent with the rights of the people

as

reserved

by

the Consti

tution.'

"Precisely this view was expressed by Mr. Justice Brandeis in his dissenting
opinion in United States ex rel. Milwaukee Publishing Company v. Burleson,
in which he said the power of Congress over the postal system, 'like all its
other powers, is subject to the limitations of the Bill of Rights'; and by Mr.
Justice Holmes in his dissenting opinion in Leach v. Carlile, wherein he ex
pressed the same thought, in these words: 'But when habit and law combine to
exclude every other [means of transportation of mail] it seems to me that
the First Amendment in terms forbids such control of the post as was exercised
here.'
"Whatever may have been the voluntary nature of the postal system in the
period of its establishment, it is now a main artery through which the business,
social and personal affairs of the people are conducted and upon which de
pends in a greater degree than upon any other activity of government the pro
motion of the general welfare. Not only this, but the postal system is a monop
oly which the government enforces through penal statutes forbidding the carry
letters by other means. It would be going a long way, therefore, to
in the management of the post office the people have no definite
that
say
rights reserved by the First and Fifth Amendments of the Constitution, and
if they have, it would follow that in administering the laws established to

ing of

"Id. at 427.
"Id. at 436.
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protect the mail and the regulations thereunder the duty of the Postmaster
General would

be,

�

to

use

the

of

language

Justice Brandeis

that:
case, supra,
'In making the determination he must, like

in the Burleson

�

a

court

or a

jury, form

a

judg

whether certain conditions prescribed by Congress exist, on contro
verted facts or by applying the law. The function is a strictly judicial one,
although exercised in administering an executive office. And it is not a func
ment

tion which either involves or permits the exercise of discretionary power'
which is to say, that his authority is governed by the Acts of Congress which
confer it, and by the law of the land." (Italics supplied).45

�

It would seem, therefore, that if Congress has delegated the power to
which the Postmaster General claims to possess, serious questions

censor

to the constitutionality of the act of Congress may arise. Therefore,
the Postmaster General would fail in this action since he would be acting
as

pursuant to

an

unconstitutional enactment. But

ble construction of the statute would be that

perhaps a more reasona
Congress did not intend or

to delegate such power.
Here, too, the Postmaster General
would fail in the present action, since he is acting under an assumption
that he does possess that power.

attempt

Censorship
The results which would follow the Postmaster General's construc

tion of the statute

executive

are

apparent. ".

.

.

the conclusion of the head of

department of the government
his jurisdiction, will not be disturbed

such

a

an

when within

question,
by the courts unless they
clearly of the opinion that it is wrong."46 (Italics supplied).
The court of appeals in dealing with this point stated :
on

are

"In this situation, assuming the existence of the power to censor, may a court
review the issue of dominant vulgarity on its merits?
"The answer of the Government is an unqualified no. It contends with some
reason that this court has no right to review the Postmaster General's notions
of dominant vulgarity if they are supported by substantial evidence.
We
think the Government is clearly right in its contention once the power claimed
by the Post Office is assumed to exist."47
.

.

.

The scope of judicial review will be reduced to a vanishing point once
the power to censor is admitted. For within any community can be found
"121 F. (2d) 37, 39 (U. S. App. D. C. 1940).
ex rel. Milwaukee Social Democratic

^United States

Publishing Company v. Burleson
(1921).
"Esquire, Inc., v. Walker, Postmaster General, 151 F. (2d) 49, 54 (U. S. App. D. C.

2SS U. S. 407, 413

(1945).

1946]

Administrative Law

87

people of widely different views on what the public should read. Surely,
opinions can be gathered upon any magazine to fulfill the requirements
of the substantial evidence rule and thus preclude judicial review. "And
so in practical effect it amounts to a power in the Postmaster General
to impose the standards of any reputable minority group on the whole
nation."48
"Privilege"

or

Right

There is

respectable authority for the proposition that second class
mail privileges are not special privileges but are rights, incapable of
being divested in the manner here attempted. The Postmaster General
refers to the second class rates as "unique mail privileges". The court
of appeals replies as follows: "But mail service is not a special privilege.
It is a highway over which all business must travel. The rates charged
on this highway must not discriminate between competing businesses of
the same kind."49 Mr. Justice Brandeis, dissenting in the Burleson case,
said, "The contention that, because the rates are non-compensatory, use
of the second class mail is not a right but a privilege which may be
granted or withheld at the pleasure of Congress, rests upon an entire
misconception, when applied to individual members of a class. The fact
that it is largely gratuitous makes clearer its position as a right; for it
is paid for by taxation."50
Conclusion

Congress created second class rates to encourage periodicals dispens
ing public information and furthering general education. The duty im
posed on publishers to contribute to the public good did not confer on
the Postmaster General the power to censor if his standards were not
met. The Government's remedy is adequate under the criminal code;
be
a result cannot be accomplished under section 1451 which could not

duty to classify does not
speech and press have re
of
ceived, in the past, well considered attention by the Supreme Court
under the criminal code. The
confer the power to censor. The freedoms of

accomplished

the United States.52 In those cases, definitions of the fundamental

rights

"Ibid.
"Id. at 51-52.

m2SS U. S. 407, 433 (1921) Cf. Mr. Justice Holmes, dissenting opinion in the
at

same case

437, 438.
"See note 2 supra.
"Some of the most recent

are:

Near

v.

Minnesota, 283 U. S. 697 (1931) ; LoveH

v.

City

The Georgetown Law

88

here involved

cipal

case

were

is to

laid down.

succeed,

a new

Journal

[Vol.

34: p. 77

If the Postmaster General in the prin
definition of those freedoms must be for

literary critic, changeable
office, is wholly incongruous
with our system of competitive enterprise. The Congress has not au
thorized it; the courts have not sanctioned it; freedom of speech and
mulated.
with the

The establishment of

personality

a

national

of the incumbent of the

of the press cannot exist with it.
JULIUS
of Griffin, 303 U. S. 444 (1938) ; Grosjean
Hague v. C. I. O., 307 U. S. 496 (1939).

v.

H. HULL

American Press Co., 297 U. S. 233

(1936)

;

NOTE
PROBLEM OF THE PROPRIETY OF A FOREMAN'S UNION

TN THE field of labor

relations, the question of the propriety of unioni
by foremen has become both important and delicate. The prob
lem is : should foremen, commonly conceived to be representatives of man
agement, have the right to unionize effectively i.e., have the right to com
pel employers to bargain collectively with them? In other words, as the em
ployers phrase it, should one part of management be forced to bargain
collectively with another part of management? In view of the strategic
roles played by foremen in American industry, and the large number of
individuals involved (over a million men) the unionization of foremen as
sumes a top place in the management-labor
problems. Furthermore, also
involved are such nice issues as employer-foremen relationships, possible
charge of indirect domination by employers (via the foremen) of the rank
and file unions, and foremen-subordinate employee relationships. The
propriety of a foremen's union was considered by a recent precedentshattering National Labor Relations Board case: In the Matter of
Packard Motor Car Company and Foremen's Association of America1
(hereafter referred to as the Packard case).
In the Packard case, the Foremen's Association of America, an inde
pendent, unaffiliated union admitting to membership only supervisory
employees sought to represent for collective bargaining purposes, the
foremen in the Packard Motor Car Company. Upon the refusal of the
company to deal with the Foremen's Association, the latter petitioned the
National Labor Relations Board to be designated an appropriate unit
for purposes of collective bargaining. In addition, the Foremen's Asso
ciation, contending that it represented a majority of Packard's fore
men requested an election to determine the bargaining agent for the fore
men. Thus, the essential point at issue before the Board was whether
or not a union of foremen constitutes an appropriate unit for collec
tive bargaining purposes in accordance with section 9(b) of the National
zation

�

�

�

Labor Relations Act.2
The Board, in the Packard case, held that an independent foremen's
union is an appropriate unit for collective bargaining purposes. As a
forced to bargain collectively with
consequence, an employer may be
National Labor Relations Board, Case No. 7-R-1884, March 26, 1945.
a49 Stat. 453, 29 U. S. C. � 159(b) (Supp. 1944).
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group. The foreman's union in this case was deemed appropriate
long as it continued unaffiliated i.e., independent of the unions
�

of the rank and file

case markedly alters the
employees.
an
certain conditions,
under
Previously,
employer,
could voluntarily bargain collectively with a foreman's union,3 but the
Board would not force a company to recognize such a union. The Packard
case established the right of a foreman's union, under appropriate con
ditions, to recognition by the employer.
Preliminary to an appraisal of the Board's past and present views on
the matter of unionization by foremen, is a consideration of the role

The Packard

foreman's status.

of foremen in current industrial life.

The Nature

of

the Foreman in Modern

Industry
Perhaps the main function of foremen is to represent management
in dealings with production workers. As a supervisory official, the fore
man coordinates the work of the subordinates at the firing line of ac
tual production. In the eyes of the rank and file employees, the fore
man

is the management.

With the increased

specialization of labor and the development of the
production techniques (especially since the turn of the century),
the foreman has undergone a substantial change. No longer is his au
thority plenary. No longer does the foreman partake of the nature of
an independent contractor.
With the passing decades, the foreman's
former authority has been whittled down and circumscribed. Whereas,
formerly a foreman could, at will, hire, fire, promote subordinates, set
the production rate, obtain machinery and materials and otherwise ex
ercise a wide range of discretion and authority in his work being ac
countable, in the main, only for the finished results today, a foreman
is confined to prescribed limits. The modern foreman possesses a limited
authority to discipline. Run of the mill grievances of subordinates are
usually ironed out by the foreman and the steward of the union of the
production workers. But, in the event of continued disputes or serious
grievances, the foreman is frequently by-passed and the matter is
handled by the union steward and the labor relations division of the
mass

�

�

company.

union

The contract between the company and the rank and file
the grievance procedure. Suffice it to say

generally establishes

"For example, prior to the Packard case, the Ford Motor Co. and the United Stove Co.
voluntarily negotiated contracts with the Foreman's Association. Matter of Packard Motor
Car Co., supra at 7, n. 18.
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his subordinates is restricted
which, in turn, may be acted

making
rejected by higher management. The present-day foreman lacks
the authority to exercise discretion in the choice of materials or the use
of equipment. Specialized testing and planning divisions of large com
panies have assumed these functions. Thus, in many important respects,
modern mass-production industry, because of its desire for standard
ization, efficiency and production within close tolerances, has decreased
the authority of foremen. The latter's functions have been sub-divided
and turned over to specialists. Despite this change, however, a hightype individual is still required to fill the foremen's ranks, because of
the ever higher and higher standards of output expected of the fore
men. As the majority opinion of the Packard case pointed out:
upon

to

or

"Vast aggregates of capital, the presence of thousands of employees under
roof, the introduction of special purpose machinery and tools, extreme
specialization and integration of departments and the development of 'scien
tific management' in general all have combined to reduce the skilled to the
semi-skilled and the semi-skilled to the unskilled; and all this in turn has
one

�

made the

the 'traffic cop' of industry than the independent
he is given ready-made policies to execute and he
standard practice to observe in executing them."4

supervisor

more

foreman of the 1900's
is also

given

The foreman is in

a

...

unique

intermediate

position

between top

man

agement and the rank and file workers. The dual character of the fore
man is suggested by the fact that he is an employee as regards his em

ployer, and yet, in his relation to his subordinates, the foreman is a rep
resentative of management.5 Despite his lessened authority and dis
cretion, the foreman still commands respect from the subordinate
workers; the recommendations of the foreman still bear weight.6
This material alteration in the foreman's status would seem to shift
his intermediate position closer to the level of the rank and file workers
and further away from the level of top management.
this shift, foremen still retain their dual character.

However, despite

See Report and Findings of a Panel
Disputes Involving Supervisors, W. L. B.
162, recommended the setting up of an adequate

4Matter of Packard Motor Car Co., supra at 5.
of the National War Labor Board in Certain

A-3397, Jan. 31, 1945. This Panel, on p.
grievance machinery for foremen.
"N. L. R. B. v. Skinner & Kennedy Stationery Co.,

113 F.

(2d) 667, 671 (C. C.

8th, 1940).
"Matter of Maryland Drydock Co., 49 N. L. R. B. 733, 740 (1943).
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Attitude

of the National Labor Relations Board
Regarding Foreman's Unions

The Board, during the last three years, has twice changed its position
regarding the propriety of a foreman's union. In 1942, in Matter of Union
Collieries Coal Co.1 and in Matter of Godchaux Sugars, Inc.,8 the Board
decided that the foremen should be permitted to unionize. The Union
Collieries case held that certain supervisory mine employees (assistant
foremen, fire bosses, weigh bosses and coal inspectors but excluding
foremen and night bosses) constituted a unit appropriate for the purposes
of collective bargaining. That case recognized that supervisory officials
are "employees" within the meaning of section 2(3) of the National
Labor Relations Act,9 and that discrimination against foremen because
of union activities constituted an unfair labor practice in the light of
section 8(1) of the Act.10 In the Union Collieries case, accent was placed
on the fact that the foremen had only very slight
disciplinary power
and did not participate in determining company policy. The majority
appreciated the standing of supervisory personnel as "employees" but
did not feel that that fact entitled foremen to compel their employers
to bargain collectively. Recognition was given to the practice in certain
industries that unionization by foremen was a well established practice.
Thus, licensed masters and mates or licensed engineers (who exercise
supervisory authority over seamen) were unionized prior to the passage
of the National Labor Relations Act.11 It is to be noted that, in addi
tion, the practice of organizing foremen was established in the railroad
field, and in such trades as printing, building and metal.12
In the Godchaux Sugars case, the Board, relying on the Union Collieries
decision,13 permitted the supervisory personnel consisting of foremen,
Ml N. L. R. B. 961

(1942).
(1942).
B. 874 (1942).

Petition to stay election and reopen

record

denied,

44

N. L. R. B. 16S

844 N. L. R.

"49 Stat. 450, 29 U. S. C. � 152 (3) (Supp. 1944).
1049 Stat. 452, 29 U. S. C. � 158 (1) (Supp. 1944). See Eagle-Picher Mining & Smelting
Co. v. N. L. R. B., 119 F. (2d) 903, 912 (C. C. A. 8th, 1941) ; N. L. R. B. v. Star
Publishing Co., 97 F. (2d) 465, 467 (C. C. A. 9th, 1938).

"Matter of Bull Steamship Co., 36 N. L. R. B. 99 (1941) ; Matter of International Mer
cantile Marine Co., 1 N. L. R. B. 384 (1936).
"N. L. R. B. v. Skinner & Kennedy Stationery Co., 113 F. (2d) 667 (C. C. A. 8th, 1940) ;
N. L. R. B. v. Star Publishing Co., 97 F. (2d) 465 (C. C. A. 9th, 1938). See Matter
of W. F. Hall Printing Co., 51 N. L. R. B. 640, 644 (1943).

"See notes 7 and 8, supra.
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excluding the general warehouse foremen,
ize.
the

In that case, the Board allowed
foremen and the rank and file

especially
stressed:

in the Union Collieries

a

and bench chemists to union
common

spokesman for both

employees. In both cases, but
decision, the strong dissenting opinion

the fact that foremen should not be considered "em

(a)

because of their close

relationship to management; (b) the
having a background of foreman's unions
and industries not having such a background; (c) the danger to the
effective collective bargaining of the rank and file workers in the form
of possible coercion by unionized foremen directly and by the employ
ers (whom the foremen represent) indirectly.
The tide turned in 1943 in the case of: Matter of Maryland Dry dock
Company.14 The majority in that case conceded that the modern fore
man lacked the plenary authority and managerial discretion that were
his in yesteryear and that a supervisor is an employee within the mean
ing of the Act. From the latter, however, the majority did not conclude
that it necessarily followed that foremen constituted an appropriate bar
gaining unit. The Board felt that it was within its administrative dis
cretion to determine whether or not a given group of employees consti
tuted an acceptable bargaining unit. At a later date, the United States
Supreme Court held that: "Resolving that question, [who is an 'em
ployee' within the meaning of the Act] like determining whether unfair
labor practices have been committed, 'belongs to the usual adminis

ployees"

distinction between industries

trative routine' of the Board."15 It would appear to follow that the
could, within its reasonable discretion, deem a given unit of
employees either appropriate or inappropriate for purposes of collec
tive bargaining. This view is in line with the intent of Congress in
passing the Act, i.e., "to find a broad solution, one that would bring
industrial
by substituting, so far as its power could reach, the
Board

peace

workers to self-organization and collective bargaining for
the industrial strife which prevails where these rights are not effectively

rights

of

established."16
The

majority

in the

Maryland Drydock

case

concluded: "... in the

"49 N. L. R. B. 733 (1943).
16N. L. R. B. v. Hearst Publications, Inc., 322 U. S. Ill, 130 (1944).

Publications, Inc., 322 U. S. Ill, 125 (1944). This view is ap
of Packard Motor Car Co., supra at 3. See Jones & Laughlin
provingly quoted
Steel Corp. v. N. L. R. B., 146 F. (2d) 833, 834 (C. C. A. 5th, 1945) ; Matter of Mary
land Drydock Co., 49 N. L. R. B. 733, 738 (1943).
�N. L. R. B.

v.

Hearst

in Matter
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self-organiza

tion, the establishment of bargaining units composed of supervisors
exercising substantial managerial authority will impede the processes of
collective bargaining, disrupt established managerial and production
techniques, and militate against effectuation of the policies of the Act."17
Thus the minority in the Union Collieries and Godchaux Sugars cases
became the majority in the Maryland Drydock case. Even after the
Maryland Drydock case, an employer, if he so desired could voluntarily
bargain with a foremen's union provided there was no resulting inter
ference with the bargaining rights of the rank and file workers.18 This
qualification made employer-foreman bargaining relationships poten
tially dangerous to the employer, because of a possible unfair labor
practice charge of hampering the bargaining rights of the rank and file.
Throughout, the employer was supposed to maintain a position of neu
trality regarding the unions of the rank and file workers.
Then, in the early part of 1945, positions were switched again, when,
in the Packard case,19 the foreman's union was permitted with the pro
viso that the foreman's union remain independent of the unions of the
rank and file workers. The frequent reversal of policy of the National
Labor Relations Board reflects the highly controversial character of the
problem of unionization by foremen and the substantial nature of the
�

matters in issue.

The

Conflicting

Contentions of the Foreman's Association
and the Employers

A main contention of the

employers is

that unionization

by fore

discouraged because it would tend to disrupt existing
management-foreman relationships. The employers claim that fore
men

should be

of management, owe an undivided loyalty
to management. A foreman's union would, it is claimed, divide that loy
alty. The Foreman's Association counters by saying that a certain ex
men,

being representatives

tent of conflict is
to himself and his

inevitable, since a foreman's primary obligation is
family.20 The mere existence of a foreman's union,

cases that followed the Mary
Drydock decision are: Matter of General Motors Corp., SI N. L. R. B. 457 (1943) ;
of Boeing
Matter of The Murray Corp. of America, 51 N. L. R. B. 94 (1943) ; Matter
Aircraft Co., SI N. L. R. B. 67 (1943).
"Matter of Soss Mfg. Co., 56 N. L. R. B. 348, 352-353 (1944).

"49 N. L. R. B. 733, 741 (1943). Subsequent N. L. R. B.

land

MSee note 1, supra.
""Matter of Packard Motor Car Co., supra at 12.
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would

adversely affect the loyalty of foremen to their employ
employers unsuccessfully advanced the same argument in ob
jecting to the unionization of plant protection employees, who had confi
dential, important functions to perform in the preservation and protec
tion of valuable plant property. After unionization of these workers, it
was determined that the quality of service performed and their
loyalty
to their employers, were not decreased because of unionization.21
The employers claim that foremen, being an arm of management,
should not be granted the right to bargain collectively under the Na
tional Labor Relations Act. The term "employee" should be construed
in its usual light. From a literal standpoint, everyone working for a
corporation (excluding the directors and stockholders) could be deemed
an "employee"
since he works for hire. But, the employers contend,
the Act, reasonably construed, would exclude such top management offi
cials as the president, treasurer and secretary. Correspondingly, foremen
should be excluded from the provisions of the Act. This contention, at
this late date, is untenable because of the judicially established fact that
foremen are employees within the meaning of the Act.22 Only a legisla
tive amendment to the Act could remove supervisory personnel from its

itself,

ers.

The

�

coverage.
Some opponents of unionization

by foremen claim that the develop
file unions might be injuriously affected by the
existence of foreman's unions. There might be the affiliation of the two
types of unions and possible consequent coercion by the foreman in the
policy making of the rank and file unions. The employers particularly
disapprove of the possible coercion of the rank and file unions by fore
ment of the rank and

men, since such
labor practce.23

result would expose the employer to a charge of unfair
Furthermore, foremen (who usually advanced from the
can be supplanted by the top level of the rank and file
a

ranks) usually
Consequently, a foreman's strike, according to those opposed
to foreman's unions, could be easily broken by the rank and file work
then arise the necesers, should the latter be so disposed. There might

workers.

aIbid. See Matter of Packard Motor Car Co. (different from the principal case), 47
N. L. R. B. 932, 936 (1943) ; Matter of Curtiss-Wright Corp., 45 N. L. R. B. 1268, 1270
(1942); Matter of Chrysler Corp., 44 N. L. R. B. 881, 884 (1942).
"See cases in note 10, supra.
"N. L. R. B. v. Link Belt Co., 311 U. S. 584 (1941)

; N. L. R. B.

v.

Niles Fire Brick

(C. C. A. 6th, 1941) ; N. L. R. B. v. Moench Tanning Co., 121 F.
(2d)
Co.,
121 F. (2d) 658
(2d) 951 (C. C. A. 2d, 1941) ; F. W. Woolworth Co. v. N. L. R. B.,
(C. C. A. 2d, 1941).
124 F.

366
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of collaboration between the two types of unions in order to help
insure the success of a foreman's strike. This latter possibility, if it
came to pass, would make the foremen indebted to the rank and file

sity

�

workers, with
men, together

the consequent loss of standing and authority of the fore
with a possible relaxation of discipline within the plant.

In answer to the likelihood of amalgamation between the foreman's
union and the union of the production and maintenance workers, the

Foreman's Association contends that it

affiliated.

into the

is,

and

and intends to

remain,

un

unions of the

larger
powerful
foregone conclusion, in the mind of the
Foreman's Association.24 Furthermore, the usual contract of the Fore
man's Association contains the stipulation that the agreement is to be
considered void, should the Foreman's Association affiliate with the rank
and file unions.25 Should such affiliation take place, the Foreman's
Association would no longer be considered an appropriate bargaining
agent of the foremen, in view of the insistence of the Packard case on
the independence of the foreman's union. Also, should the foremen at
tempt to coerce the rank and file unions, thereby making the employer
responsible, the latter could take appropriate disciplinary steps to pre
vent such participation by foremen.
Absorption

rank and file workers is not

more

a

Possible Means of Facilitating the
of Foreman's Unions
Since "foremen have the

Workability

join labor organizations
important to deter
mine whether foreman's unions can be adequately regulated within the
Act. The primary prerequisite is that organizational autonomy be
maintained by the foreman's union. This objective could conceivably
be reached by appropriate disciplinary actions on the part of employ

quite apart

right

from and outside the

to

form,

Act,"26

and

it becomes

ers, should the foremen attempt to affiliate with the rank and file unions.
Foreman's unions approved by the Board should consist of appropri
ately grouped individuals i.e., those having like duties and communi
�

ty of interest.27

Even after the certification of

an

organization

as

the

"Matter of Packard Motor Car Co., supra at 9-10.
"Id. at 10,
"Id. at 11.

n.

24.

"Matter of Larus & Brother Co., 54 N. L. R. B. 1345, 1349 (1944) ; Matter of Douglas
Aircraft Co., 50 N. L. R. B. 784 (1943) ; Matter of Southwestern Bell Telephone Co., 45 N. L.
R. B. 1078, 1081

(1942).
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bargaining agent of the foremen, if undesired practices developed, postcertification procedures could be instituted to revoke the original cer
tification.

This is

so

because

a

certification is not like

a

final court

order

comparable to a judgment, but is, instead, more analogous to an
injunction which may be modified because of changed circumstances.28
There would be little necessity for the Board to police its original cer
tifications, since the self-interest of the parties involved would suffice
to bring the changed conditions to the view of the Board.
Foremen, to constitute an appropriate unit for collective bargaining
purposes, should be functionally distinct and cohesive. In line with the
Packard case, supervisory personnel not exercising substantial author
ity could well be included in the bargaining unit. In view of the accent
of the Packard case on the lessened discretion and authority of the
typical modern foreman, it would appear that foremen exercising a
material degree of authority should be excluded from the bargaining
unit on the ground of their close relationship to top management.
Should the foreman's union merge (either openly or surreptitiously)
with the rank and file unions, the certification of the foreman's union
should be revoked. The interests of the foremen and those of the rank
and file workers are relatively distinct and separable. It would seem
that the amalgamation of the two types of unions might adversely affect
the bargaining rights of the rank and file workers. Furthermore, such
affiliation would

perhaps

be destructive of

plant discipline.

Conclusion
A foreman's union, provided it remains unaffiliated with the unions
of the rank and file workers, would appear to have a fairly successful
future. It remains to be seen, however, whether the independence of
the foreman's union from the unions of the rank and file will be main
tained. The affiliation of the two types of unions would seem to be
sufficient grounds for the revocation of the certification of the foreman's
status of the modern foreman, in the form of
union. With the

changing
authority and discretion, because of mass production methods,
in his inter
converting him into a "traffic cop", the foreman is shifting,
mediate position, away from the level of top management towards the
level of the rank and file worker. No longer like an independent conlessened

See National
"Matter of Cramp Shipbuilding Co., 52 N. L. R. B. 309, 310 (1943);
(1940) ; Matter of Western Cart
v. N. L. R. B., 309 U. S. 350, 362, 366

Licorice Co.

ridge Co.,

55 N. L. R. B.

1171, 1173 (1944).
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tractor, the foreman of today increasingly resembles the rank and file
worker. In his role as a representative of management (in the eyes of
his

subordinates), the foreman is still an "employee", in that he works
an employee, the foreman is naturally interested in such
matters as rates of pay, working conditions and the settlement of griev
ances.
^Regarding such issues, foremen seek collective bargaining
action. Inasmuch as foremen have been deemed "employees" within the
meaning of the National Labor Relations Act, it would seem that it
is within the administrative discretion of the Board to designate foremen
as an appropriate bargaining unit for purposes of collective bargain
ing. Since foremen can organize outside the Act, it would be preferable
to have them act within the framework of the collective bargaining
statute. A division of the loyalty of foremen and the loss of discipline
and efficiency among the rank and file workers do not seem to be inevi
table consequences of unionization by foremen especially if the fore
man's union remains independent.
Employers, naturally, oppose the unionization of foremen on the tradi
tional ground that foremen are part of management and consequently
for hire. As

�

undivided allegiance to management. Management resents this
additional inroad made by the unions. Furthermore, the companies are
fearful of being charged with lack of neutrality, should the foreman's
union affiliate with the unions of the rank and file workers.
In this extremely controversial matter, with heated advocates on
each side, and with even the National Labor Relations Board in an oscil
owe

mind, it is foolhardy to predict the shape of things to
Barring another reversal of form by the Board, however, it would
seem that the courts will decide that the designation of foremen as
an appropriate bargaining group is properly within the Board's adminis

lating

frame of

come.

trative discretion.
EDWIN R. FISCHER

RECENT DECISIONS
ADMINISTRATIVE LAW�Amendment to Price Control
Act, Requiring
Findings of Fact in Order That Specifications or Standards May Be Used
as a Basis for Price
Regulations, Does Not Invalidate a Previously Valid
Regulation Using Such Specifications or Standards, in the Period between the
Date of the Amendment and the Date of the Formal

Facts.

Finding

of the

Required

Complainants, an Illinois paper concern, were charged with violation of Sec
1347.14(d) of Maximum Price Regulation 30, 8 Fed. Reg. 17483 (1942),
under the Emergency Price Control Act of 1942, 56 Stat. 23, 50 U. S. C. A.
� 901 (Supp. 1942). The section in question reads as follows:
tion

"The maximum

prices for sales of unsorted wastepaper to any person shall not
price prescribed by this regulation for 'No. 1 mixed paper',
regardless of the grades and quantity of each grade contained in such unsorted
wastepaper."
exceed the maximum

On

July 16, 1943, Congress passed the Taft Amendment, 57 Stat. 566
(1943), 50 U. S. C. A. � 902 (Supp. 1943). This amendment required certain
determinations, or findings of fact, by the Price Administrator, to authorize
the issuance of price control orders fixing prices in terms of specifications or
standards, such as the order in question which based its maximum price on that
of "No. 1 mixed paper". On September 11, 1943, the Administrator made a
formal determination as to price fixing on unsorted wastepaper, and his findings
supported the original price control order, Sec. 1347.14(d), supra, under the
new requirements set up by the Taft Amendment.
Complainants' violation,
however, had occurred in the interim period between the two above dates, at a
time when the Taft Amendment had already been passed but no formal deter
mination had yet been made by the Administrator. Accordingly, they filed a
complaint in the Emergency Court of Appeals with leave of the District Court
of the United States for the Northern District of Illinois, under Sec. 204(e) (1)
of the Emergency Price Control Act of 1942, supra, objecting to Sec. 1347.14(d)
on the ground that it had been rendered invalid by the Taft Amendment in the
interim period between July 16, 1943, the date of enactment of the amendment,
and September 11, 1943, the date of the formal finding by the Administrator.
Held, that the Taft Amendment did not operate to invalidate the regulation in
the interim period between passage of the amendment and determination of
facts.
Thomas Paper Stock Co. v. Bowles, Administrator, U. S. Emerg. Ct.
App., Oct. 5, 1945.
The Taft Amendment, so far as pertinent, reads:
(3) as authorizing the Admin
"(j) Nothing in this Act shall be construed
istrator to standardize any commodity, unless the Administrator shall determine,
with respect to such standardization, that no practicable alternative exists for
...
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securing effective price control with respect to such commodity; or (4) as author
izing any order of the Administrator fixing maximum prices for different kinds,
classes, or types of a commodity which are described in terms of specifications
or standards, unless such specifications or standards
were, prior to such order, in
general use in the trade or industry affected, or have previously been promulgated
and their use lawfully required by another Government agency."
The

ruling

in

a

previous

case

brought by the

same

complainant had narrowed

the issue in advance to the effect of clause (3) on the validity of Section
1347.14(d) of the regulation. Thomas Paper Stock Co. v. Bowles, 148 F. (2d)
831 (U. S. Emerg. Ct. App. 1945). In the present case, as well as in the previous
case, the

Emergency Court of Appeals construed clauses (3) and (4), supra, as
prohibiting to the Administrator the use of specifications or standards in fixing
maximum prices with three exceptions, namely: "(1) if specifications or stan
dards were already in general use in the industry, (2) if their use had already
been lawfully required by another Government agency, or (3) if there was no
practicable alternative to their use for securing effective price control." Thomas
Paper Stock Co. v. Bowles, U. S. Emerg. Ct. App., Oct. 5, 1945. Complainants
admitted the validity of Section 1347.14(d) prior to the enactment of the Taft
Amendment. Nor was the determination of the Administrator on September 1 1
1943, questioned. No practicable alternative did in fact exist for securing
effective price control with regard to unsorted wastepaper.
Counsel for the Administrator emphasized that construction of the Taft
Amendment should be undertaken with regard to its place in the whole text of
the Emergency Price Control Act, and particularly with regard to the provisions
for filing of protest with the Administrator as provided under Section 203(a)
of the Act, and filing of complaints with the Emergency Court of Appeals after
denial of such protest as provided in Section 204 of the same Act.
In the
Government's view of the case, explicit determination by the Administrator as
required by clause (3) of the amendment "could be regarded at most as a pre
requisite to judicial determination." Counsel for the Administrator emphasized
the serious threat to the whole price structure which would develop if the com
plainant's construction of the amendment were upheld. It was pointed out that
the regulation was not automatically repealed by the amendment; that it was
impossible to make immediate determinations for all outstanding price regula
tions; that the original regulation had been issued only after making the anal
ysis and findings required by Section 2 of the Emergency Price Control Act
previous to amendment. Complainant, in objecting to the Government motion
to dismiss, flatly differed on the issue of construing congressional intent, intro
ducing, to support its position, a statement from the Conference Report on the
Amendment, H. R. Rep. No. 697, 78th Cong. 1st Sess. (1943) 3, and a state
ment from the Administrator himself giving his reasons for the issuance of
Supplementary Order No. 64. Thomas Paper Stock Co. v. Bowles, TJ. S. Emerg.
Ct. App., Oct. 5, 1945. From the Conference Report, supra:
,
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"The third clause requires that before any commodity may be standardized the
Administrator must determine that no practicable alternative exists for
securing
effective price control of the commodity."

And from the Administrator's statement in

issuing

Order No. 64, supra:

"The clause

recognizes the Administrator's authority to establish standards
whenever he determines 'that no practicable alternative method exists for securing
effective price control with respect to' a commodity
Read in conjunction
.

.

.

with clause 3, this merely emphasizes that clause 4 forbids the Administrator to
employ standards in price control when those standards fail to meet the stringent
conditions of clause 4 unless he can bring his action within the exception to
clause 3

by making

tion exists.

.

.

a

determination that

no

practicable alternative

to standardiza

."

Insisting that a determination by the Administrator was required as a condition
precedent to issuance of price control regulations, they pointed out that the lapse
of time made necessary by such a construction would be no greater than the
time required for administrative findings under legislation authorizing com
pletely new regulations. Under the Administrator's construction of the amend
ment, complainant maintained that the Administrator might never have to make
a determination at all, if it so happened that no affected party ever made pro
test under Sections 203 and 204 of the Price Control Act.

principle of statutory construction that effect shall be
legislature. United States v. Jefferson Electric Co.,
given
291 U. S. 386, 396 (1934); United States v. American Trucking Ass'ns., 310
U. S. 534, 542 (1940); 2 Sutherland, Statutory Construction (2d Ed.
1904) � 363; Black, Interpretation of Laws (2d Ed. 1911) � 24-27. When
the purpose of an act is readily ascertainable, the act should be liberally con
strued to achieve that purpose. D'anovitz v. United States, 281 U. S. 389, 397
(1930). There being no invariable rule for the discovery of legislative intent,
United States v. Am. Trucking Ass'ns., supra, the court is empowered to take
notice both of the object to be accomplished and the mischief to be remedied.
Fasulo v. United States, 272 U. S. 620, 629 (1926) ; Newton v. Employers Lia
bility Assur. Corp., 107 F. (2d) 164, 167 (C. C. A. 4th, 1939) ; 2 Sutherland,
Statutory Construction (2d Ed. 1904) � 471. In time of war, liberal con
struction of legislative enactments is to be more extensive, out of respect for the
"... the Congress and the
emergency and the "war powers" of the Government;
President exert the war power of the nation, and they have wide discretion as
Mr. Justice Butler,
to the means to be employed successfully to carry on."
Plow
Snow
&
Car
Russell
v.
Co., 279 U. S.
speaking for the Court, Highland
It is

an

established

to the intention of the

262 (1929).
It is to be noted that the Russell Car & Snow Plow Co. case, supra, upheld
41 Stat.
the validity of the Lever Act of 1917, 40 Stat. 276 (1917), repealed
In
the
War.
World
first
the
years followthe price control law of
297

253,

(1919),
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ing, an even more liberal attitude toward administrative agencies has appar
ently developed, especially where special reviewing courts are created or where
the role of the court is clearly denned in the delegating legislation. In United
States v. Morgan, 307 U. S. 183, 191 (1939), Mr. Justice Stone, speaking for
the majority, said:
".

in construing a statute setting up an administrative agency and providing
judicial review of its action, court and agency are not to be regarded as
each acting in the per
wholly independent and unrelated instrumentalities,
formance of its prescribed statutory duty without regard to the appropriate func
tion of the other in securing the plainly indicated objects of the statute. Court
and agency are the means adopted to attain the prescribed end, and so far as their
duties are defined by the words of the statute, those words should be construed
so as to attain that end by coordinated action."
.

.

for

.

.

.

decision, granting an injunction against further violations of a
Court, speaking through Mr. Justice Douglas, quoted from
price regulation,
United States v. Morgan, supra, and added:
In

a more

recent

the

".

.

.

inflation.

The Administrator does not carry the sole burden of the war against
The courts have also been entrusted with a share of that responsibility.
must be exercised in

light of the large objectives of the
public interest, not the requirements of private liti
gation measure the propriety and need for injunctive relief in these cases. That
discretion should reflect an acute awareness of the Congressional admonition that
'of all the consequences of war, except human slaughter, inflation is the most
Hecht Co. v. Bowles, 321 U. S. 321, 331 (1944).
destructive.'
And their discretion

Act.

.

.

.

For the standards of

"

question of Constitutionality as to the delegation of power under
Emergency Price Control Act had been examined and upheld well in advance
of the decision in the present case. After a lengthy examination of the Act, of
the standards provided for price regulation under Section 2, of the exclusive
jurisdiction as to validity placed in the Supreme Court and the Emergency Court
of Appeals by Section 204(d), and of the provisions for protest and review
under Sections 203 and 204, the majority, speaking through Mr. Chief Justice
Stone, said that: "... upon a full examination of the provisions of the statute
it is evident that the authorized procedure is not incapable of affording the
protection to petitioner's rights required by due process." Yakus v. United
States, 321 U. S. 414, 435 (1944). Three justices dissented from the majority
opinion, separate dissenting opinions being filed by Mr. Justice Roberts and by
Mr. Justice Rutledge, the latter being joined by Mr. Justice Murphy. The
Roberts dissent opposed the majority holding primarily on grounds of unconsti
tutional delegation of legislative authority, pointing to the similarity of lan
guage and standards in the Yakus case, supra, as compared with the Schechter
case, 295 U. S. 495 (1935); he also criticized the procedural aspects of the
statute as placing too great a burden on the petitioner. Mr. Justice Rutledge's
separate dissenting opinion emphasized the procedural defects, marking as parThe central

the
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ticularly fatal to constitutionality, the provisions which give the Supreme Court
and the Emergency Court of Appeals sole jurisdiction as to validity,
leaving
other state and federal courts with jurisdiction as to enforcement but none as
to validity.
Repeals by implication are never favored. Snell v. Bridge-water Cotton Gin
Mfg. Co., 41 Mass. 296 (183S); Goddard v. City of Boston, 37 Mass. 407
(1838). There must be positive repugnancy between the new statute and the
old, or complete inconsistency between the two statutes in order to bring about
such repeal. Wood v. United States, 16 Pet. 342, 362 (U. S. 1842); United
States v. Tynen, 11 Wall. 88, 92 (U. S. 1870); United States v. Yuginovich,
256 U. S. 450, 463 (1921) ; 1 Sutherland, Statutory Construction (2d Ed.
1904) � 247. In Posadas v. National City Bank, 296 U. S. 497, 504 (1936), it
was held that the question of repeal by implication is "a question of legislative
intent." It has further been held that "a law is not to be construed as impliedly
repealing a law unless no other reasonable construction can be applied." United
States v. Jackson, 302 U. S. 628, 631 (1938). This latter decision was quoted
and applied in United States v. Pepper Bros., 142 F. (2d) 340 (C. C. A. 3rd,
1944), a case in which price regulation authority was held not to have been
repealed by the Taft Amendment in circumstances similar to those in the
present case. The bearing of this decision on the instant case, insofar as repeal
by implication is concerned, is somewhat lessened by the fact that in the Pepper
Bros, case the court was able to decide the question largely on the ground that
the validity of the regulation in question was not within the jurisdiction of the
District Court, and the holding on the issue of repeal by implication was con
sequently largely by way of dictum.
On the question of delay in making administrative determinations, there have
been decisions allowing considerable leeway to administrative officers where their
rulings have been invalidated on judicial review for lack of proper findings.
In Mahler v. Eby, 264 TJ. S. 32 (1924), an alien seeking a writ of habeas corpus
under a deportation warrant held invalid for lack of required findings was
shall have reasonable time in
ordered not discharged "until the Secretary
which to correct and perfect his finding on the evidence." In equity proceed
ings, restitution has been denied for rates charged under a public utilities com
mission order later reversed for lack of necessary findings. Mr. Justice Cardozo,
speaking for the majority, said:
.

.

.

but void solely upon the ground that the
was adjudged void
Void in such
were not embodied in the findings.
the
conclusion
supporting
Obedience was owing while the order
context is the equivalent of voidable
Atlantic Coast Line v. Florida, 295 U. S. 301, 311 (1935).
was in force."
".

.

.

the order

...

facts

.

.

.

of United States v. Morgan, supra, money representing a difference
the
in stockyard rates, as between previous prevailing rates and those set by
a
decision.
court
the
in
to
been
had
pending
paid
Secretary of Agriculture,
the Secretary's order being reversed for lack of proper findings, the Court
In the

Upon

case
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nevertheless refused to release this money, retaining it until the Secretary could
make the necessary determination. The Court held that it could "take into
account the subsequent determination of the administrative agency as the basis
for its action." United States v. Morgan, supra, at 196.

Running counter to this liberal view of the time element in construing dele
gations of administrative power, there is a strong vein of opinion which holds
that, where legislative delegation is made dependent upon findings of fact,
rulings by administrative officers are absolutely void and unenforceable unless
supported by such findings. In cases where the power was delegated to the
President himself, or to a high cabinet officer, there was some tendency to hold
that the issuance of orders
had in fact been made.

458 (U. S.

1840);

the

of

was

in itself evidence that necessary determinations
v. Stimpson, 14 Pet. 448,

Phila. & Trenton R. R.

Martin

v. Mott, 12 Wheat. 19, 30, 32 (U. S. 1827).
With
complex administrative machinery, and where the delegated
power was in the hands of strictly administrative officials, a much less charitable
view has been taken. Validity of administrative orders has been held to rest
upon the required findings, and to be ineffective for lack of them. Wichita R. R.
& Light Co. v. Public Utilities Commission of State of Kansas, 260 TJ. S. 48, 59
(1922); orders have been held invalid for lack of specific, rather than general
findings. Beaumont R. R. v. United States, 282 U. S. 74 (1930). The neces
sity for findings of fact in promulgating legislative orders has been pointed out
by Mr. Chief Justice Hughes in Panama Refining Co. v. Ryan, 293 U. S. 409,
432 (1935) ; a strong dictum upholding the principle appears in Mahler v. Eby,
supra, at 44. It is to be noted, however, that in the Mahler case the Court,
while affirming the doctrine, bowed to the practical necessity of the situation in
holding the petitioner over until proper findings could be made.
The majority holding in the present case was based primarily on its view of
congressional intent as expressed in the Emergency Price Control Act, and this
intent was construed in the light of the situation which that Act was designed
to remedy.
Great stress was placed on the disastrous results which would follow
from a contrary ruling. "The result would have been that a large segment of
the nation's economy would have been left wholly at the mercy of inflationary
pressures during the period of time required by the Administrator to review the
." Thomas Paper Stock Co. v. Bowles, TJ. S. Emerg. Ct. App.,
regulations.
Oct. 5, 1945. It was held that the Administrator had acted with "reasonable
promptness" in making a determination within less than two months. The ma
jority opinion takes little cognizance of complainant's argument that under this
interpretation the Administrator might never have to make a finding. This
seems justified in that at the time this case was considered the Administrator
undoubtedly had made a valid determination, rendering complainant's point in

growth

.

more

.

this respect unnecessary of attention from the court.
Mr. Justice Lindley, in his dissenting opinion, relied

assertion that where

delegation

primarily on the
on
findings of

of power is made conditional

flat

fact
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these

findings go to the very root of the power, citing the Wichita R. R. & Light
Company case, supra and Panama Refining Company case, supra, as well as the

Mahler case, supra. He also relied on the material introduced
by complainants
showing some facts and statements as to contrary congressional intent, and
reiterated complainant's contention that the
under the

Administrator,
majority
construction, might conceivably never have to make a determination at all.
The dissenting opinion took the stand that
complainant's alleged doubt of valid
ity after the Taft Amendment was perfectly justified, and that the complain
ants had been put in such a position of
acting at their own peril as was beyond
the intent of Congress and in violation of due
process.
The stand of the majority of the Court seems well
justified, both in view of
the emergency situation involved and on the
strength of precedent. While the
principle of allowing an administrative officer "reasonable time" in which to
make required determinations is here applied in a fact situation
quite new to it,
it has, as has been pointed out, been established and affirmed in
previous cases
dealing with delegation to administrative agencies. Although the majority
opinion does not place any express limitations on the application of the ruling
in this case, it can perhaps be implied that it should be confined to cases in
which ( 1 ) war or other emergency situation makes liberal
statutory construction
imperative, and (2) the validity of the administrative regulation both before
and after the interim period allowed the administrative officer is
unquestioned.
In this sense, the point of the dissenting
opinion is well taken.
FREDERICK

J.

HARRIGAN

CONFLICT OF LAWS�A

Custody Decree of a Court of a Foreign Jurisdic
Subject to Modification at any Time during the Child's
Minority, and a Custody Decree of Another Foreign Jurisdiction Based
Solely on Technical, Unlawful Detention Are Not Entitled to Full Faith
and Credit in a Subsequent Proceeding in the District of Columbia in
tion Which is

Which the Paramount Consideration is the Child's Present Welfare.
A California court, with the consent of the former husband, modified a
divorce decree in 1941 by granting custody of the child, Joan, to her mother,
Lorna Langan. John Francis Langan, the former husband, seized the child
and took her to

Maryland. Lorna Langan, in a Maryland habeas corpus pro
ceeding based solely on alleged illegal detention, was again awarded custody of
the child. Following the Maryland decree, Mr. Langan seized the child and
brought her into the District of Columbia. Lorna Langan initiated habeas
corpus proceedings in the United States District Court for the District of
Columbia for the custody of the child. The trial court, after hearing, dis
charged the writ and awarded custody to the father. On appeal to the United
States Court of Appeals for the District of Columbia affirmed. Held, a
�
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custody decree of a court of a foreign jurisdiction which is subject to modi
fication at any time during the child's minority, and a custody decree of another
a foreign jurisdiction based solely on technical, unlawful detention are not
entitled to full faith and credit in 'a subsequent proceeding in the District of
Columbia in which the paramount consideration is the child's present welfare.
Langan v. Langan, ISO F. (2d) 979 (U. S. App. D. C. 1945).

appellant in the present case relied on the California and Maryland
as entitling her to custody of her child in the District of Columbia
habeas corpus proceedings. Consequently, this case turns on the effect to be
given to the two foreign decrees by the courts of this jurisdiction.
No greater force or effect will be given to the decision of a court of another
jurisdiction than would be given to such decision by the courts of the state
in which it was rendered. In other words, if the decision is not final but may
be modified upon a proper showing of an intervening change of circumstances
in the state where rendered, the same effect will be given to the decision in
another state. Lewis v. United Order of Good Samaritans, 182 Ark. 914, 33
S. W. (2d) 53 (1930); Calkins v. Calkins, 217 Ala. 378, 115 So. 866 (1928);
Wilson Co. v. Hartford Fire Insurance Co., 300 Mo. 1, 254 S. W. 266 (1923) ;
Janous v. Columbus State Bank, 101 Neb. 393, 164 N. W. 1053 (1917).
A custody award is subject to change in the court in which it is made, upon
a proper showing, so long as the court has control of the child. Boone v. Boone,
150 F. (2d) 153, 155 (U. S. App. D. C. 1945). It may be absolute and final
in form, but temporary and conditional in reality, and finality ends when con
ditions affecting the welfare of the child materially change. Oldham v. Oldham,
135 S. W. (2d) 564, 568 (Ct. Civ. App. Tex. 1939). Equity courts, by original
jurisdiction, and in many states by statute, have power to determine custody
of children and to revise and modify decisions when children's interests re
quire. Bishop v. Bishop, 238 Ky. 702, 706, 38 S. W. (2d) 657, 659 (1931);
Commonwealth ex reL Ganster v. McGee, 103 Pa. Super. 12, 157 Atl. 345, 347
(1931).
The majority rule as to the effect to be given to child custody orders and
decrees of other jurisdictions is that such orders and decrees are conclusive as
to matters prior to their promulgation, but have no binding, conclusive or even
persuasive effect as to events subsequent thereto. This is known as the "change
of circumstances" rule. A custody decree of one state is entitled to full faith
and credit in another state in so far as there has been no material change in
the circumstances on which the decree was based. In other words, a decree of
a foreign court disposing of the custody of a minor is res judicata and binding
See Chapman
on a local court in the absence of a change of circumstances.
v. Walker, 144 Okla. 83, 84, 289 Pac. 740, 741
(1930); Ex parte Marshall,
100 Cal. App. 284, 285, 279 Pac. 834, 835 (1929); Motichka v. Rollands, 144
Wash. 565, 570, 258 Pac. 333, 334 (1927); Griffin v. Griffin, 95 Ore. 78, 83,
The

decrees
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84, 187 Pac. 598, 600,
74 Atl.

996

995,

While there is

601

(1920); Dixon

v.

107

Dixon,

76 N.

J. Eq. 364, 366,

(1909).

clear cut minority doctrine contrary to the "change of
there have been departures and modifications of the ma
jority rule in several jurisdictions. In the case, In re Alderman, 157 N. C.
507, 73 S. E. 126 (1911), mother and child became citizens of North Caro
lina, following a divorce decree' in Florida which awarded her custody of the
child. The father brought habeas corpus proceedings for the child's custody
circumstances"

no

rule,

in North Carolina. The court
Florida decree had

no

held, in denying custody to the father, that the
extra-territorial effect and did not conclude the courts

of North Carolina in deciding custody. In re Alderman, supra at 512, 513,
73 S. E. at 129. Apparently the North Carolina court based its decision on
what it considered the best interests of the child, disregarding as not con
trolling, the question of whether there was a change of circumstances.
In another

(1881),

the

case departing from the majority rule, In re Bort, 25 Kan. 308
custody of two children was awarded the father by a Wisconsin

divorce decree. The mother took the children to Kansas. Habeas corpus pro
ceedings were initiated by the father for custody of the children. The Kansas
court denied custody to the father and held that it was the duty of the court
to award custody on the basis of the best interests of the child regardless of
the Wisconsin decree. The Kansas court made the further distinction between
the private rights of the parties and the welfare of the child in which the
court

as

parens patriae had

consin decree

might

bind the

to the best interests of

an

interest. The court stated that while the Wis

parties inter

the children. In

sese, it did not conclude the court
Bort, supra at 309.

as

re

In the case, In

re King, 66 Kan. 695, 699, 72 Pac. 263, 264 (1903), the
foreign judgment in a habeas corpus proceeding on custody
of a child would not prevent a Kansas court in another proceeding where it
had acquired jurisdiction, from making a different order, when the welfare
of the child required it, though no material change of circumstances is
shown. The court stated that as to the question of the comparative rights
of two conflicting claimants, a prior adjudication of another jurisdiction was

court held that

conclusive

as

a

to the same facts and circumstances.

But when viewed from the

being illegally restrained of its liberty, in the sense that it
was not in the child's best interest, the question of the effect of a> former ad
judication might be determined upon the same considerations as in an ordinary
habeas corpus proceeding. In an ordinary habeas corpus proceeding involving
only unlawful restraint of a person's liberty, a refusal to discharge is not a bar
to issuing another writ based upon the same state of facts, nor to a hearing
and discharge thereon. See Waley v. Johnson, 316 U. S. 101, 105 (1942);
Salinger v. Loisel, 265 U. S. 224, 230, 231 (1924); Pope v. Huff, 141 F. (2d)
727 (U. S. App. D. C. 1944) ; In re Snell, 31 Minn. 110, 112, 16 N. W. 692, 693
(1883). Consequently, the doctrine of res judicata does not preclude a court,
aspect of

a

child
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where it has acquired jurisdiction, from making such order with
custody of a child as shall be for the child's best interest. In re
King, supra at 698, 72 Pac. at 264.
The Pennsylvania Supreme Court, in Commonwealth ex rel. Rogers v.
Daven, 298 Pa. 416, 148 Atl. 524 (1929), concurs with the Kansas view. The
court in the latter case stated that whenever a court is called upon to award

regard

the

case

to the

a child, the guiding star is its welfare, and the court, where
pending, must decide that question on its own best judgment, un
fettered, but not necessarily uninfluenced, by a prior adjudication. The court
in the above case further stated that while a prior adjudication was conclusive
as to the facts found at that
time, "Upon such facts and others that may be
presented, the court, where the matter is again brought up, must determine
the ultimate question of the best interest of the child. Whether the same con
clusion should be reached, even on the same facts, depends on the judgment
of the court rehearing the case". Commonwealth ex rel. Rogers v. Daven, supra
at 422, 148 Atl. at 527.
For further decisions modifying the "change of circumstances" rule, see
Sparkman v. Sparkman, 217 Ala. 41, 42, 114 So. 580, 581 (1927), in which it
was held that the question of rightful custody of a child was never res judi
cata; Foster v. Foster, 8 Cal. (2d) 719, 728, 68 Pac. (2d) 719, 725 (1937), in
which the court said that the "change of circumstances" rule is not an abso
lutely iron-clad rule. It is possible to conceive of a case in which, despite the
fact that there was no change of circumstances, nevertheless, the welfare of
the child might require that the previous order of custody be changed; and
Titcomb v. Superior Court, 220 Cal. 34, 39, 29 Pac. (2d) 206, 209 (1934).
The courts of the District of Columbia recognize the "change of circum
stances" rule. Boone v. Boone, supra at 155; Cook v. Cook, 135 F. (2d)
945, 947 (U. S. App. D. C. 1943); Burrowes v. Burrowes, 78 F. (2d) 742, 743
(App. D. C. 1935); Church v. Church, 270 Fed. 359, 360 (App. D. C. 1921);
Slack v. Perrine, 9 App. D. C. 128, 151 (1896). Like many other jurisdic
tions, however, a liberal and broad application of the majority rule prevails
in the local courts. The rule is modified by giving paramount considera
tion to the best interests and present welfare of the child and secondary empha
sis on change of circumstances and residence.
In the instant case, the child being in the District of Columbia, the court
held that the trial court, when its jurisdiction was invoked, acted as parens
patriae with full power to protect the child and to award custody according to
the best interests and welfare, regardless of the settled or 'transient character
of the parents' residence in the District. Langan v. Langan, supra at 980.
In Stickel v. Stickel, 18 App. D. C. 149, 151 (1901), the court stated
that,
whether the custody of children is invoked in a direct proceeding such as habeas
corpus or as an incident of a suit for divorce, the courts do not act to enforce
rights of either parent, but to protect the interest and general welfare of the

custody

the matter is

of
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See Boone v. Boone, supra at 154; Cook v. Cook, supra at 947;
Snow, 280 Fed. 1013, 1014 (App. D. C. 1922); Wells v. Wells, 11
App. D. C. 392, 395 (1897) ; Slack v. Perrine, supra at 160.
The court in Boone v. Boone, supra at 154, stated that in determining cus
tody of children, their welfare and best interests override all other considera
tions, including the rights of the parents, even where the proceeding is in

children.
Snow

v.

habeas corpus. In the same case, the court held that where the situation re
quires action on behalf of children for their protection, the court must so act,
regardless of anything previously said or done by any court. Id. at 155.
Nor will the courts of this jurisdiction be deprived of jurisdiction because
the child

was

brought into the District

of Columbia in violation of

a

decree

order of another state. In the instant case, Boone v. Boone, supra, and Bur
rowes v. Burrowes, sup a, the local courts retained jurisdiction although in
or

each instance the child

brought into the District of Columbia in viola
jurisdiction.
Where, as in the instance of the Maryland decree in the present case, the
foreign decree or order has been made, casually, upon a consent basis, or with
out full inquiry, or when the decision, and the record back of it reveals that
it is based upon considerations of illegality of detention, the courts of the
District will give it little weight in a proceeding facing squarely the question of
the child's present welfare. Boone v. Boone, supra at 155.
tion of

a

was

court order of another

While there is

no

indication that the courts of the District of Columbia will

permit transient claimants to air and refight old issues, or unsettle previous ad
judications of a child's custody without a proper showing, the instant case,
along with Boone v. Boone, supra, and Cook v. Cook, supra, indicate that
such prior adjudications will not preclude the local courts in exercising their
power to act in custody cases when the welfare of the child requires it.
MANSARD BULLOCH

CONFLICT OF LAWS�Where the State Court has Exclusive

Jurisdiction
Controversy, That Court Will Treat the Opinion of the
United States Supreme Court as Advisory and Not Mandatory.
over

the Matter in

Supreme Court of Nebraska adjudged the appellees, WOW, Inc., guilty
leasing the physical facilities and contracts of radio
station WOW, Omaha, Nebraska, from The Woodmen of The World Life Insur
ance Society, and ordered that the lessee "do all things necessary" to secure a
The

of constructive fraud in

return of the radio broadcast license to the lessor.

Johnson

v.

Radio Station

406, 13 N. W. (2d) 556 (1944). The Supreme Court of the
United States granted certiorari, and in reversing held that the mandate of the
Nebraska court should be stayed until the Federal Communications Commis
sion was able to deal with the new applications in connection with the license
WOW,

144 Neb.
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WOW, Inc. v. Johnson, 65 Sup. Ct. 1475
Supreme Court and motion for judg
ment on the mandate of the United States Supreme Court, the former court held,
that the state court had exclusive jurisdiction to set aside the lease on the
grounds of fraud and on that basis treated the opinion of the Supreme Court
as advisory and not mandatory.
Johnson v. Radio Station WOW, Inc., 19
N.W. (2d) 853 (1945).
A brief review of the prior history and disposition of the instant case will
insure a better understanding of the issues involved.
Since 1923 The Woodmen of The World Life Insurance Society had been the
licensee of Radio Station WOW, located in Omaha, Nebraska. The Insurance
Society is a Nebraska corporation, and in October of 1942 it leased the physical
facilities and contracts of the station to WOW, Inc., also a Nebraska corpora
tion, for a period of fifteen years, the rental being approximately $74,000 per
Pursuant to Section 310 (b) of the Communications Act of 1934, as
year.
amended, 48 Stat. 1064 (1934), 47 U. S. C. � 151, et seq. (1940), the parties
filed joint applications requesting the Federal Communications Commission to
consent to the assignment of the broadcast license, it having been agreed that
the lease would not become effective until the lessee was granted a license to
operate Station WOW. On December 15, 1942, the Communications Commis
sion consented to the assignment, and Station WOW has since been licensed to
and operated by WOW, Inc.
In November, 1942, before the assignment of license was granted, Homer H.
Johnson, a stockholder in the Insurance Society, filed suit in the Douglas county
district court of Nebraska against the Society and WOW, Inc., to have the lease
and assignment of license set aside and declared illegal and void on the ground
of fraud, and for an injunction to restrain the Insurance Society from trans
ferring by lease, assignment or otherwise, radio station WOW. From a finding
for the defendants, dismissing the plaintiff's action, the plaintiff appealed. The
Supreme Court of Nebraska, three judges dissenting, reversed the trial court,
finding that the facts surrounding the lease and transfer created an inference
of legal or constructive fraud. Johnson v. Radio Station WOW, 144 Neb. 406,
13 N. W. (2d) 556 (1944). The court ordered an accounting and directed
transfer of the station.

(1945).

Upon remand

Radio Station

to the Nebraska

"that the license to operate the station be returned and that lessee is directed to
do all t kings necessary for that purpose; that generally everything be done to
restore the parties to their original position prior to the entering into the
Id. at

423, 13 N. W. (2d) at 564.
Society and WOW, Inc., the defendants in the
district court and appellees on appeal, filed a petition for rehearing, urging,
among other things, that the subject matter of the action was within the ex
clusive jurisdiction of the Federal Communications Commission and conse
quently that the Nebraska court had no jurisdiction over the surrender or
assignment of the radio broadcast license of station WOW. In denying this
leases..."

(Italics supplied)

Thereupon the

.

Life Insurance
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the Nebraska

Supreme Court stated: "We conclude

111
at the outset that

the power to license a radio station, or to transfer, assign or annul such a license,
is within the exclusive jurisdiction of the Federal Communications Commission.

permissive grant of a privilege and creates no vested property
But the right of the Federal Communications Commis
sion to license and to require compliance with the regulations of the Commis
sion does not deprive the state courts of jurisdiction to hear and decide all other
property rights in a radio station and the rights of parties incident thereto".
Johnson v. Radio Station WOW, 144 Neb. 432, 434, 14 N. W. (2d) 666, 668
(1944). This court stated in this, their second opinion in the case, that their
former opinion and order should be construed in the light that the question
of the federal license was solely for the Communications Commission, but did
not change or alter their previous mandate.
The Supreme Court of the United States, in granting certiorari, requested
counsel to discuss, as part of their brief, whether or not the judgment of the
Nebraska Supreme Court was final and hence reviewable. In its written opinion
on the issues, the Court concluded, on this point, that the order for an account
ing, contained in the Nebraska court's mandate, could not raise other federal
questions and that therefore the Nebraska judgment was susceptible of review.
Radio Station WOW, Inc. v. Johnson, 65 Sup. Ct. 1475 (1945). In concluding
that the judgment was sufficiently "final" to give it jurisdiction, and sufficiently
so as to not involve piecemeal litigation, the Supreme Court cited and relied
on Forgay v. Conrad, 6 How. 201 (U. S. 1848) ; and Carandolet Canal and
Navigation Co. v. Louisiana, 233 U. S. 362 (1914).
The Supreme Court did not question the power of the Nebraska court to
adjudicate conflicting claims to property used by a federally licensed radio
station, since such action does not interfere with the delegated authority of the
license is

Such

a

right

in the licensee

a

.

.

.

Federal Communications Commission. It based its reversal of the Nebraska
court's judgment on that part of the mandate which ordered the parties "to do
all things necessary" to secure a return of the station license to the defrauded
Insurance Society. The restrictions imposed by that order were held to be re
strictions upon the licensing system of the Communications Commission. Radio
Inc. v. Johnson, 65 Sup. Ct. 1475, 1482. Mr. Justice Frank
Station

WOW,
reasons that the state court's
furter, writing for the majority of the court,
of the station from the license
facilities
licensed
the
severs
mandate too abruptly
"to
and thus interferes with the federally delegated power of the Commission
from
the
license
facilities
"Severance of the licensed
serve the public interest".
Commission is deprived of the
so precipitously that Federal Communications
be
to
two
the
kept together needlessly disables the
opportunity of enabling
committed to its charge". Ibid.
interest
the
from
Commission
public
protecting
if its remand can be so
Court's
"instructions",
the
Supreme
Consequently,
until the Commu
mandate
its
termed, directed the Nebraska court to stay
nications Commission had time to act.

From which it must be inferred that
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should the Commission refuse to consent to assign the license back to the
Insurance Society the parties would be placed in the same position out of which
the Supreme Court's opinion endeavors to take them. In that event one would
still hold

an

empty license, the other unusable facilities.

would render of

no

tive claims of the

Any other disposition
adjudication by the Nebraska court of the respec
the property. An adjudication which all concerned

avail the

parties

to

admit to be final and conclusive.
There

two basic

principles that must be reconciled for the proper solution
The first is the exclusive power and authority granted
to the Federal Communications Commission to license broadcast stations, and,
are

of the instant

subject

case.

to the limitations of the Communications

shall be the licensees of the station.

Stahlman

v.

Act, supra,

to determine who

Federal Communications Com

(App. D. C. 1942); Pottsville Broadcasting Co. v.
Commission, 105 F. (2d) 36, 40 (App. D. C. 1939).
Its criteria to grant or withhold licenses are "the public interest, convenience or
necessity", and the exclusive jurisdiction over the entire field of radio broad
casting was vested in the Commission to protect the listening public in larger
and more effective use of radio, and to subordinate mere private interests to
public interest. National Broadcasting Co., Inc. v. United States, 319 U. S. 190
(1943). By the policy of the Communications Act no person is to have any
thing in the nature of a property right in the grant of a broadcast license.
Section 301 of the Communications Act of 1934, as amended, supra; Federal
Communications Commission v. Sanders Bros. Radio Station, 309 U. S. 470
(1940). These principles were clearly recognized by the Nebraska Supreme
Court in its second opinion in the instant case. Johnson v. Radio Station WOW,
144 Neb. 432, 14 N. W. (2d) 666 (1944).
The second is that the state courts have exclusive jurisdiction tto adjudicate
questions of fraud affecting the disposition of the property of their subjects.
That is conceded by the Supreme Court in its opinion in the instant case. Upon
the matter of its right finally to adjudicate matters and controversies within its
sole jurisdiction the Nebraska court cites with approval First Trust Co. of Lin
coln v. Smith, 134 Neb. 84, 277 N. W. 762 (1938), and Erie R. R. v. Tomp
kins, 304 U. S. 64 (1938). The Nebraska Supreme Court in its third and last
opinion insists that its power to divest a wrongdoer of -the fruits of his crime
is not to be thwarted by the power of the Communications Commission to
refuse to consent to the assignment of Station WOW's license back to the In
It defends its exclusive jurisdiction to set aside the lease of a
surance Society.
radio station on the ground of fraud, and cites the opinion of the Supreme
Court as unequivocally so holding. "The mandate of the Supreme Court of the
United States directing this court to withhold its mandate on a matter solely
within the jurisdiction of the state courts encroaches upon the plenary powers
of this court and tends to undermine the autonomy and destroy the indepen
dence of the state courts in a field where they are admittedly supreme". John
son v. Radio Station WOW, 19 N. W. (2d) 853 (1945).
mission,

126 F.

(2d)

124

Federal Communications
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Supreme Court of the United States and that of Nebraska pay
lip service to the two aforementioned principles. There is merit
in the Nebraska court's contention that it retains unlimited jurisdiction over
all persons and things within its territorial limits, unless, of course, that juris
diction has been restrained by the Constitution. New York v. Miln, 11 Pet.
102 (U. S. 1837) ; Chambers v. Baltimore and Ohio R. R., 207 U. S. 142
(1907). The Supreme Court recognizes that exclusive jurisdiction, but seeks to
stay the mandate from infringing on the functions exclusively limited to the
The Nebraska Supreme Court, while
Federal Communications Commission.
recognizing the exclusive right of the Commission to determine to whom its
licenses shall be granted, does not consider that to be of paramount impor
tance when it adjudicates concerning the rights of parties within its own ex
clusive sphere. "It is true that the Federal Communications Commission may
Both the

more

than

refuse to approve the re-issuance of a license to the Woodmen of the World
Society. That is a hazard that every radio station operator
It is a matter that does not concern this court and is not involved
must take.

Life Insurance

in the decision of the case now before us." Johnson v. Radio Station WOW,
144 Neb. 432, 435, 14 N. W. (2d) 666, 668 (1944).
In this connection it is interesting to note the opinion of Mr. Justice Yeager,

dissenting from the last opinion filed by the Nebraska Supreme Court, Sep
tember 20, 1945. In that opinion Mr. Justice Yeager states that unless the
mandate of the Supreme Court is followed, "the full purposes outlined in the
opinion of this court could not be accomplished." The better course to follow,
as stated by Mr. Justice Yeager, would be to withhold the mandate and then it
would be of no moment whether the Supreme Court's opinion was treated as
mandatory, directory, or merely advisory.
The dissent of Mr. Justice Jackson from the majority opinion of the United
States Supreme Court, Radio Station WOW, Inc. v. Johnson, supra, in anti
thesis to the dissent in the Nebraska court, noted above, evidences a full
Logically succinct as it is,
awareness and appreciation of the issues involved.

points out that no conflict will arise between the Communications
Commission and the order of the Nebraska Supreme Court, unless the Commis
the license should
sion, in exercising its licensing function, should decide that
been
have
adjudged guilty of fraud, and that
remain in the hands of those who
who have been victims of the
those
served
be
not
interest will
the
by
the dissent

public
fraud; that public interest will not be served by those who had previously
in the public interest
operated the station, without complaint, successfully and
same

for many years.
Going into the

source

of the

conflict, Mr. Justice Jackson

wrote:

"But even if the Commission should decide that the federal interest requires
constructive fraud,
this station to be operated by those who have obtained it by
be good. It has
still
would
Nebraska
of
court
the
state
of
I think the judgment
from its corporathe power not only to compel restitution of property obtained
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tions in violation of its laws but if by federal proceedings or otherwise the wrong
doers have put some part of the value of this station beyond their power to
recapture, the State has the right to compel them to account for its value. The
state
has the right to strip the wrongdoers of every fruit of the wrong in
cluding the value of the federal license even if the license itself cannot be
obtained." Radio Station WOW, Inc. v. Johnson, 65 Sup. Ct. 1475, 1483 (1945).
.

.

.

With the extension of powers constantly being allocated to federal adrninisagencies, other cases can be foreseen as arising where there will be a

trative

clash,

as

in the instant one, between the functioning of the administrative tri
adjudications of rights expressly limited to state courts. In the

bunals and the
instant

the administrative

agency's powers were sharply denned, and the
adjudicate was clearly recognizable, yet a conflict still
remained. In other cases, where the powers are not so definite, and the issues
are not as clear-cut, the conflict may become even more pronounced.
Perhaps
case

state court's power to

the better way to handle controversies of this type would be to follow the
reasoning of Justice Jackson, and deal with the case "not hypothetically, but
when it arises and upon the record which is made.
."
.

.

WILLIAM A.

KEHOE, JR.

Presumption of Negligence of a Common Carrier, Raised by Injury
Passenger as a Result of a Sudden and Violent Stop to Avoid Collision,
Is Not Overcome by Showing That the Common Carrier Was Brought to as
Smooth a Stop as Possible, Without Additional Proof That Operator Was
Not Negligent in Contributing to the Creation of the Emergency.

TORTS
of

�

a

The appellee, a passenger on a bus operated by the appellant, a common
carrier operating in Wichita, Kansas, sustained personal injuries as a result of a
fall caused by a sudden emergency stop of the bus to avoid collision with a
vehicle driven by a third party. Suit was brought in the District Court of the
United States for the District of Kansas, Second Division. From a judgment
for the plaintiff, the defendant appealed to the Circuit Court of Appeals, Tenth
Circuit. Held, the operator of a common carrier does not acquit himself of the
presumption of negligence arising from an unusual and sudden stop merely by

showing that proper care was exercised in bringing the vehicle to as smooth a
as possible to avoid collision, but it becomes the duty of the common car
rier to show to the satisfaction of the jury that the operator did not negligently
stop

contribute to the creation of the emergency which necessitated the
and violent" stop. Wichita Transp. Corporation v. Braly, ISO
unusual
"sharp,
F. (2d) 315 (C. C. A. 10th, 1945).
After boarding the bus at an intersection, the appellee was unable to find a
seat and stood in the aisle grasping a handrail. The bus driver, waiting for a
traffic signal to change, observed an automobile bound in the opposite direction
create

or
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signal at the other side of the intersection. The bus driver also
pedestrians on the sidewalk at his right awaiting the signal to proceed
When the signal changed, the bus entered the
across the intersecting street.
intersection and had proceeded only a few feet when it was necessary to stop
suddenly to avoid colliding with the automobile which, without signalling, had
made a left turn from the opposite side of the intersection, and had stopped
directly in front of the bus to avoid striking a pedestrian crossing the inter
secting street to the right of the bus. The sudden stop of the bus threw the
appellee against the seats and floor of the vehicle and caused another standing
passenger to fall on top of her, resulting in the injuries for which damages
waiting

for the

observed

were

claimed.

The driver of the bus testified for the defendant below that he
smooth

hitting the car. In answer to
jury
compelled to bring the bus
interrogatories,
to a "sharp, unusual and violent" stop to avoid collision, but that the driver
of the bus was negligent in failing to keep a reasonable lookout and anticipate
the act of the driver of the automobile. This negligence was found by the jury
to be the proximate cause of the injuries sustained by the appellee.
Damages
were assessed in accordance with verdict of the jury, judgment for the plaintiff
below was entered accordingly, and the case was appealed to the Circuit Court
of Appeals, Tenth Circuit.
The appellant contended on appeal that a carrier is not an insurer of the
safety of its passengers, and is therefore not liable for injuries caused by the
sudden stopping of a bus due to an emergency created by causes for which the
It further contended that there was no evidence
carrier is not responsible.
in the case to warrant a finding by the jury that the driver of the bus was
negligent in failing to keep a proper lookout or anticipate the acts of the driver

had made

as

the

a

stop

as

possible

to avoid

found that the driver

was

of the automobile.

carrier is not an insurer of the safety of its passengers, it is
high degree of care commensurate with the particular hazards involved.
Picou v. Kansas City Public Service Co., 156 Kan. 452, 134 P. (2d) 686
(1943); Cloud v. Kansas-Oklahoma Traction Co., 103 Kan. 249, 173 Pac. 338
(1918). Although varying modes of expression have been employed to arrive
at similar results in cases involving the duty of a common carrier to safeguard
its passengers, this rudimentary principle is unquestionably the general rule
While

held to

a common

a

controverted in Kansas or in any other American
the natural consequences of normal jerks
assumes
A
passenger
jurisdiction.
unusual and violent"
as a part of the ride in a public conveyance, but a "sharp,
Mcintosh v. Los
inferred.
be
stop is evidence from which negligence may
959
P.
59
7 Cal.
(1936) ; McQuin v. Santa Fe Trail
(2d)
and

seems

not to have been

(2d) 90,
Angeles Ry.,
Mcintosh v. Los
Transportation Co., 155 Kan. Ill, 122 P. (2d) 787 (1942).
as to the raising of a
view
the
of
is
general
representative
Angeles Ry., supra,
or other unusual
presumption of negligence in cases involving sudden jerks
in
a
courts
of
great majority of
movements of common carriers. The holdings
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uniform

on the point that a sudden
jerk, jolt, lurch or other
carrier must be proved, either by direct evidence or by
inference, to be "violent", "unusual", "extraordinary", "unnecessary" or "be
yond reasonable expectation" in order to raise either an inference or a pre

movement of

are

a common

sumption of negligence under the doctrine of res ipsa loquitur. Mendenhall v.
Springfield Traction Co., 26 S. W. (2d) SO (Mo. App. 1930) ; Yager v. Marsh
all, 129 Ohio St. 584, 196 N. E. 375 (1935); Richmond Greyhound Lines v.
Ramos, 177 Va. 20, 12 S. E. (2d) 789 (1941). Some courts have held the
mere fact of injury of a passenger as a result of a sudden jerk of a common
carrier to be sufficient evidence of the extraordinary or unusual violence of the
motion and to establish a prima facie case of negligence against the common
carrier. Jones v. Missouri Pac. R. R., 202 Ark. 333, 150 S. W. (2d) 742
(1941); Waite v. Pacific Gas & Electric Co., 56 Cal. App. (2d) 191, 132 P.
(2d) 311 (1942); Mcintosh v. Los Angeles Ry., supra; Cassab v. Hees, 261
App. Div. 1114, 27 N. Y. S. (2d) 178 (3d Dep't 1941); Lombardi v. New
York State Rys., 224 App. Div. 438, 231 N. Y. Supp. 306 (4th Dep't 1928). A
few courts, however, while adhering substantially to the same general rule,
are more rigorous in their evidential requirements and will not allow a mere
showing of the effect on the passenger to establish a prima facie case of negli
gence against the common carrier. Seidenberg v. Eastern Mass. St. Ry., 266
Mass. 540, 165 N. E. 658 (1929); Bray v. Boston Elevated Ry., 303 Mass.
379, 21 N. E. (2d) 957 (1939) ; Hill v. W. Penn Rys., 340 Pa. 297, 16 A. (2d)
527 (1940); Norfolk and Western Ry. v. Rhodes, 109 Va. 176, 63 S. E. 445
(1909).
With a prima facie case of negligence established against a defendant carrier,
it is not enough that the carrier show the plaintiff's injury to have resulted
from

a

stop executed with due

under emergency conditions ; but the carrier

care

must also show that it was not

negligent in creating or contributing to the
creation of the emergency necessitating the sharp, unusual and violent stop.
Oliver v. Yellow Cab Co., 98 F. (2d) 192 (C. C. A. 7th, 1938) ; Gross v. Teche
Lines, 207 La. 354, 21 So. (2d) 378, (1945); Oppenheim v. Toye Bros. Yellow
Cab Co., 7 So. (2d) 420 (La. App. 1942); Corkhill v. Camden and Suburban
Ry., 69 N. J. L. 97, 54 A. 522 (1903); Mintz v. International Ry., 177 App.
Div. 942, 165 N. Y. Supp. 563 (4th Dep't 1917) ; Dorr v. Lehigh Valley R. R.,
211 N. Y. 369, 105 N. E. 652 (1914) ; Yellow Cab Operating Co. v. Robinson,
187 Okla. 669, 105 P. (2d) 535 (1940); Safety Motor Transit Corp. v. Cun
ningham, 161 Va. 356, 171 S. E. 432 (1933); Tockek v. Monongahela Trans
port Co., 109 W. Va. 20, 152 S. E. 776 (1930).
In the principal case, the court concluded that the jury was fully justified
in finding from the facts and circumstances that the stop was "sharp, unusual
it is a generally understood and accepted
and violent", and stated that ".
rule in cases of this kind, that the fact of the unusual and violent stop is fac
tually sufficient within itself to establish a prima facie case in favor of the pas.

.
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the duty
senger who is injured by reason thereof, and to cast upon the appellant
of showing that such stop was caused by circumstances beyond the control of
the driver while exercising the highest degree of care and caution." Mcintosh

Angeles Ry., supra; McQuin v. Santa Fe Trail Transportation Co., supra;
v. Capital Transit Co., 72 W. L. R. 718, 38 A. (2d) 108 (D. C. Mun.
App. 1944); (1944) 33 Georgetown L. J. 119. The appellant sought to be
relieved of liability by showing that the bus driver exercised proper care in
bringing his bus to as smooth a stop as possible to avoid colliding with the car
stopped in front of him. The court held, however, that the bus driver was not
thus simply acquitted of the presumption of negligence, saying, "The crucial
question here is not what he did after he was faced with the emergency it is
how he happened to become involved in it." The appellant had the duty of
showing to the satisfaction of the jury that it did not create or contribute to
the creation of the emergency necessitating the "sharp, unusual and violent"
v.

Los

Jackson

�

stop.
v. Public Service Co. of New Hampshire, 41 A. (2d) 247 (N. H.
jury found for the plaintiff under a set of facts essentially similar
to those of the principal case; but the case was transferred to the New Hamp
shire Supreme Court, which held as a matter of law that due care did not re
quire a bus driver to anticipate an abrupt turn by a motorist into the path of
the bus without a signal. The court stated:

In Maiwald

1945),

a

trial

"The bus driver had the

right of way. Although the driver was subject to the
reasonableness, he had the right to assume until he should have known
otherwise, that the car driver would yield the right of way. Under the circum
stances of this accident he had the right to this assumption until the car actually
rule of

turned."

This

Id. at 248.

case seems

irreconcilable with the
from the

principal

trend in

case, and furthermore is

of this type.
the doctrine of res ipsa

com

general
pletely divergent
A majority of courts have applied
loquitur in cases
similar to the principal case.
The effect of this application is to place the
defendant carrier at a procedural disadvantage and has been considered desirable
in view of the special responsibility assumed by a common carrier with regard
to its passengers.
A few courts, however, have demonstrated a wholesome
tendency to depart from the use of the term "res ipsa loquitur" and its accom
panying confusion and have based their opinions solely on the accepted usages
of circumstantial evidence. The treatment of cases of this type as ordinary
cases of circumstantial evidence seems more satisfactory than treatment under
the doctrine of res ipsa loquitur. More substantial justice would be attained
through a straight-forward submission of all evidence to the jury without
placing the badgered common carriers at an artificial procedural disadvantage
fostered by the tendency to extract damages from the deepest pocket.
In the principal case, the submission of interrogatories to the jury by the
cases
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lower court, and the resulting establishment of the "sharp, unusual and violent"
stop and the negligence of the bus driver as facts, leave the Circuit Court of

Appeals

on

firm

ground

in its affirmation of the

judgment below.
MERLIN H. STARING

TRADE MARKS� Injunction Will Be Granted to Prevent Infringement of a
Trade Mark by One Dealing in Repaired Goods but Dealer Will Be
Permitted to Identify Origin of Goods.
Defendant Sanders, as the Perfect Recondition Spark Plug Co., was en
gaged in the business of collecting and repairing discarded "Champion"
spark plugs and selling them with the original manufacturer's identification
marks. Plaintiff, Champion Spark Plug Co., gave early notice of infringement
of its trade mark and on the motion for a preliminary injunction it was held
that the plaintiff was entitled to have defendant enjoined from infringing the
trade mark "Champion" in its sale of plugs where it appeared the plugs were
no longer the same as when manufactured.
The court had the defendant call
the reconditioned plugs "Ex-Champion", Champion Spark Plug Co. v. Sanders,
56 F. Supp. 782 (E. D. N. Y. 1944) and affirmed the order upon reargument,
56 F. Supp. 787 (E. D. N. Y. 1944). Upon disposition of the case, held: the
defendant was denied the right to use plaintiff's trade mark and was required
to remove plaintiff's style and type letters from the plugs; he was further re
quired to stamp the word "used" or "repaired" in the metal part of the plug
and to paint the metal part of the plug some distinctive color. Part of the
order also required the defendant to remove plaintiff's trade mark from the
cartons in which the reconditioned plugs were sold and to affix to the cartons
an explanatory legend indicating the reconditioned nature of the
plugs as fol
lows: "... originally made by Champion Spark Plug Company
repaired
by Perfect Recondition Spark Plug Co. ..." in which the name of the
plaintiff might be in larger type than the legend and the name of the defend
ant more prominent than the legend itself, Champion Spark Plug Co. v. San
ders, 61 F. Supp. 247 (E. D. N. Y. 1945).
This case is only one of a series involving the Champion Spark Plug Co.,
and other enterprising individuals in various parts of the country who have
engaged in the business of reconditioning spark plugs. In Champion Spark Plug
Co. v. Emener, 16 F. Supp. 816 (E. D. Mich. 1936), the court ruled that one
who uses another's trade mark to sell his own goods has the burden of justi
fying such use, and enjoined Emener from infringing the trade mark. It
also required Emener to remove the trade mark from each reconditioned plug,
paint the shell and bushing nut, and stamp the plug "used". The decree
appears to be eminently fair to all parties concerned, including the public, and,
although it was available to the court in the instant case for its persuasive
.

.
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more

allows him to
characters.

fact pattern repeats itself to
Co. v. Reich, 121 F. (2d) 769

generous in its treat
the origin of

identify

considerable degree in Champion
(C. C. A. 8th, 1941) where defend
ant Reich was enjoined from using plaintiff Champion's trade mark at all,
except collaterally for the purpose of identifying the plugs as of plaintiff's
original manufacture as distinguished from a designation of the plug by trade
mark. It added that when used collaterally such trade mark or trade name
must not be more prominent than the accompanying explanatory content.
Although the dispute was settled in substance by the defendant's reforming
his business practices, the express ruling concerning collateral use of the trade
mark in explaining the origin of repaired goods makes an interesting contrast
with the principal case.
In situations of the type noted, there exist not mere precedents but lines
of precedents. Whether the products being sold by some individual conducting
a backyard shop be repaired spark plugs, incandescent lamps, ball bearings,
vacuum cleaners, or cosmetics, the backgrounds are similar, for they touch on
questions of good faith on one side or the other, unfair trade, and public protec
tion. It can be said almost categorically that the defendants usually intend no
harm to the trade mark, do not intend to palm off their goods, or to deceive
the public, but simply desire to build a business with thrifty motives and
small capital.
For example, in two successive decrees involving General Electric Co. v.
Re-New Lamp Co., 121 Fed. 164 (C. C. D. Mass. 1903); 128 Fed. 154
(C. C. D. Mass. 1904), an old and well known case, the Re-New Lamp Com
pany was enjoined from leaving the General Electric Company trade mark
on reconditioned
incandescent lamps. The case is interesting because the
trade
mark
was placed inside the stem of the lamp and in its re
original
conditioning operations defendant Re-New applied its own mark to the recon
ditioned lamp, leaving the plaintiff's original mark showing. Nevertheless, it
was held that a concern engaged in buying burned out lamps and reconstruct
ing them is not entitled to resell them with the trade mark of the original
manufacturers therein, where it was affixed by the maker for legitimate pur
poses, and in the process of remaking it can be obliterated.
In Auto Acetylene Light Co. v. Prest-O-Lite, 264 Fed. 810 (C. C. A. 6th,
1920) another one of a line of cases, the Auto Acetylene Light Company was
enjoined from refilling Prest-O-Lite tanks with acetylene without obliterat
ing Prest-O-Lite's name, labels, and trade marks as completely as plating
or enamelling would do so and without marking the tanks "refilled".
Rebuilt vacuum cleaners in which the parts carried the original manufac
turer's trade mark entitled the manufacturer to an injunction in Electric
Vacuum Cleaner Co. v. Green, 41 F. Supp. 562 (N. D. Ohio 1941), amended
132 F. (2d) 312 (C. C. A. 6th, 1942), where it was held that defendant Green
same
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should mark the parts used in the rebuilt vacuum cleaners as reconditioned
by defendant in a legend as prominent as the trade mark left on the parts.
Similarly, it was held in Timken Roller Bearing Co. v. Leterstone Sales Co.,
27 F. Supp. 736 (N. D. 111. 1939), that defendant infringed plaintiff's trade
mark by selling reground, rebored, or otherwise reworked bearings originally
plaintiff's. Findings of fact and conclusions of law in this case are reported
in the United States Patents Quarterly. Timken Roller Bearing Co. v. Leter
stone Sales Co., 42 U. S. P. Q. 191 (1939).
In the case of Prestonettes, Inc. v. Coty, 264 U. S. 359 (1924), the Supreme
Court laid down a fundamental rule when it held that ownership of a trade
mark does not carry with it the right to prohibit a purchaser who repacks and
resells the goods, with or without adding ingredients, from using the name
on his own labels to show the true relation of the trade-marked product to
the article he offers. It required, however, that the name be so printed or
otherwise used as to avoid deceiving the public. In this case the Court ap
proved a district court decision requiring Prestonettes to put a legend on its
packages stating the contents were Coty's, independently rebottled, etc., every
word to be of the same size, color, type, and general distinctiveness.
The Supreme Court's ruling has been followed expressly in Bourjois, Inc. v.
Hermida Laboratories, 106 F. (2d) 174 (C. C. A. 3d, 1939) where the
defendant, who was engaged in repackaging a trade-marked product, was re
quired to use a label carefully modeled, line for line and word for word, after
that approved in the Prestonettes case, supra, and to add that the repacking
was done without the consent of the trade mark owners. In Bayer Co., Inc. v.
Shoyer, 27 F. Supp. 633 (E. D. Pa. 1939), the defendant was allowed to use
the plaintiff's trade mark to indicate the origin of the goods, but only after
the rule of the Prestonettes case, supra, was strictly applied.
In the principal case, defendant Sanders was allowed to put Champion
Spark Plug Co. in letters larger than the rest of his explanatory legend on
the carton containing the repaired spark plug to indicate. the origin of the
repaired plug and, in making this concession, the court appears to have de
parted from the strict rule of the Prestonettes case, supra, for the most promi
nent part of the company name is "Champion", its trade mark. That is, the
approved explanatory legend does not permit display of the trade mark as
such in prominent characters, but it does permit display of the company
name, which includes its trade mark, in prominent characters.
It is cases like the principal one, not entirely out of line, appearing in
trial courts and going unreversed or unmodified which provide a basis for slow
liberalization of earlier stricter precedents. Since owners of trade marks prize
them highly as commercial signatures, any deviations from the letter of ad
mittedly sound precedents should be carefully watched and fully tested and,
accordingly, the principal case, which involves a display of a company name
including its trade mark in a manner contrary to well established precedent,
thomas b. graham
should not go unchallenged.
w
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AN INTERNATIONAL BILL OF THE RIGHTS OF MAN� by H. Lauter
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In this book the author proposes an International Bill of the Rights
a method of enforcing the same. The idea is of course not

of Man and

rights of men and his views on
suggested in quite a persuasive manner.
evidences
wide
The book
comprehension of the subject matter and its
difficulties, and a thorough appreciation of the necessity of being prac
tical in dealing with obstacles while striving to attain the ideal. To
the author, an International Bill of the Rights of Man has for its ob
jective something more than an instrumental part in the preservation
of world order and peace. Though intimately connected with any

novel, but the author's

treatment of the

the method of enforcement

are

scheme for world order and peace, it rests on a foundation of its own.
It expresses a vital need even after the effective elimination of war has
been

accomplished.

The first part of the book is devoted to five chapters under the gen
eral headings of The Law of Nature, The Law of Nations, and The
Rights of Man. In this section, the author lays the historical and philo
sophical foundation for his practical proposals presented in the remain
der of the book and shows the necessity of
legal form acceptable by all the nations.

reducing

the

Rights

to

a

suggested International Bill of the Rights of Man is
presented article by article, with chapters explaining the meaning of
each article and a discussion of all the problems which arise or might
In part two his

arise in connection with each.

The Bill of Rights is divided into three sections. The first is a pre
amble. The second is a statement of a group of rights which the indi
vidual nations should incorporate as integral parts of their domestic
law and constitution, and which would be immediately enforced by do
mestic courts, subject however to supervision and ultimate enforcement
The third section enumerates political, cul
international

organs.
by
tural, economic, and social rights.
they are not normally capable of
municipal tribunals of the states.

These

segregated because
by legal action before
are

preamble contains a statement of the philosophy which underlies
proposed International Bill of Rights. One of its basic philosophical

The

the

rights
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a denial that the fundamental rights of man come from
the State and the State alone. The author says, "The view that there
is no higher law above the state
is, in the long run, a glorification

assumptions is

...

of force."
The first group of rights includes personal freedom, prohibition of
slavery, slave traffic and forced labor, freedom of religion, freedom of
speech and opinion, freedom of association and assembly, the right to
sanctity of the home and freedom of correspondence, the right of
equality before the law, the right to a nationality, and the right of emi
gration and expatriation.
The second group of rights includes the right to government by con
sent, the rights of semi-independent people under colonial and manda
tory governments, the cultural rights of national minorities, and the
economic and social rights to work under proper conditions of employ
ment, to equal opportunity of education, and to security from unde
,

served want.
After the statement and

thorough discussion

of the above substantive

the author takes up in part three the problem of enforcement.
He insists that the International Bill of the Rights of Man must be in

rights,

the form of

an

instrument

not in the form of

a mere

creating legal rights

and

declaration of international

obligations, and
policy embody

ing a bare statement of principles. This instrument must include the
right and duty of enforcement. He points out the weakness of such
alternative means of enforcement as individual intervention, the com
bination of individual and collective guarantees, e.g., the system of
minority treaties, and enforcement by way of international judicial
He proposes the three following guiding principles for enforce
1) The State must be the normal agency for implementing the
Bill of Rights; 2) The international guarantee of the Bill of Rights
must be of a general character, i.e., it must be concerned not only with
persistent and grave violations but also with normal supervision. This
would necessitate a permanent international authority neither political
nor judicial in character, having the duty of supervision, investigation
of complaints, and of initiating intervention by the political international
authority; 3) In the political international authority there would reside
review.
ment:

the ultimate and effective power to enforce observance.
The combination of national and international methods of enforce
ment would apply to only the first group of rights. The political and

social

rights contained

in the second group of

rights would be subject
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supervision and enforcement, but
through the judicial organs

selves to enforcement

do not lend them
within the state.

As indicated above the Council of the United Nations would be the

ultimate enforcement

authority. Under the Council would be a High
Commission whose functions would include supervision of the observance
of the Bill of Rights, the receiving of petitions, investigation, report
ing infractions to the Council, and making suggestions as to proper
action. Since a great deal of important and critical work would fall
within the scope of the High Commission the author takes
plain its authority, procedure and organization.
In

drawing

up the International Bill of the

evidence of sound

Rights

pains

to

ex

of Man the author

and keen discretion both

as to the
gives
judgment
selected
the
and
method
of
enforcement.
fore
He
seems
to
have
rights
seen all possible objections and problems and to have proposed a sensi
ble practical solution. In view of the dire need of such a Bill of Rights
the book merits not only reading but serious study and consideration.

FRANCIS E.

LUCEY,

S.J.*

THE
ORGANIZATIONS
IN
HANDBOOK
OF
INTERNATIONAL
AMERICAS by Ruth D. Masters, Carnegie Endowment for Interna
tional Peace, Washington, D. C, 1945. Pp. XVI, 453. $5.00.
�

Perhaps
American

at

no

other time have

we

needed

a

guide

concerned with inter-American

organizations
compiled under the auspices
the Carnegie Endowment after

been

such

as

problems.

this to
It has

of the Division of International Law

investigation of the need for such
a work.
assigned the task of collecting and
preparing the data. Her work has been accomplished in a careful and
painstaking fashion which necessitated extensive correspondence with
international organizations throughout the American states, interviews
with officials, and actual research among documentary material. The
result is a handbook which is more than a directory or listing of inter
national agencies. In fact, it presents a broad panoramic view of present
developments, which in recent years have been phenomenal and, in
The
consequence, little known or appreciated by the general public.
Handbook will therefore be of specific value to the official and the
student, as well as to the layman.
of

Dr. Ruth D. Masters

an

was

?Regent of the Law School, Professor of Law, Georgetown University.
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has devoted

generous space to each entry in order to give wherever possible an
adequate picture of their activities. Since there are numerous variations
among the agencies, Dr. Masters has employed no rigidly uniform
style of treatment, but in general the entries supply uniform informa
tion regarding history and background, purpose and functions, mem
bership, administrative structure and procedure, finances, publications,
and work accomplished. These facts are based upon the latest obtain
able information from reliable sources. However, errors of omission
and commission are acknowledged due to the rapid changes in certain
organizations as a result of war conditions.
There are listed alphabetically 109 international organizations with
headquarters in the Western Hemisphere. Of these, 82 are limited to
American membership while 27 are joint commissions or combined
boards, etc., in which non-American countries are also represented.
A detailed statement regarding the policy of inclusion or exclusion of
certain agencies is given on pages X to XII, and these explanations
should be read before using the Handbook. The index contains a list
of organizations arranged both alphabetically and by subject. Crossreferences to organizations have been inserted in the text. The volume
deserves to be widely used.
A. CURTIS

WILGUS*

A SHORT OUTLINE OF ENGLISH LEGAL HISTORY�by Harold Potter.t
Sweet & Maxwell, London, England, 1945. Pp. xvi, 256.

This little book is

a

member of

a

rather

numerous

family of similar

presenting in compact form, a summary of one legal topic.
books,
In the preface of the first edition, which appeared in 1923, Dean Potter
states that it is "for students in their studies for university or profes
each

examinations, and, it is hoped, for a history honours degree,
and while not professing completeness, lays before them fundamental
principles with such detail as will not make them lose sight of the
main thread of legal development".1 Similar recent books, prepared apsional

*Professor of

Hispanic Civilization,

The George

Washington University.

tLL.D., of Gray's Inn, Barrister-at-Law ; Dean of the Faculty of Law and Professor of
English Law at King's College, London, England.
Hotter, A Short Outline of English Legal History (194S) v.
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parently with the same purpose, are A History of the English Courts,
by A. T. Carter, 7th ed., 1944; English Courts of Law, by H. G. Hanbury, 1944; Introduction to Roman Law, by Wm. A. Hunter, 9th ed.,
1934.

Dean Potter is also the author of An Historical Introduction to
1932.

English Law,

In the present edition there are sixteen pages of introductory matter
including the preface, a diagram of the English courts of law, and
tables of Contents, Cases Cited, Year Book Cases cited, English sov
ereigns since the Conquest and their Regnal Years, and Abbreviations.
Substantially, the book is not greatly changed from the preceding edi
tion, though there is a new chapter of thirteen pages on the Forms of
Action, and the chapters on Torts, Contract and Equity have been re
vised. There are 248 pages in this edition; the prior edition contains

285 pages, but the formats of the two editions are not identical and
each page of the present edition contains more words than the average
page in the preceding edition. In the prior edition, 121 cases were cited;
in this edition there
cited.

are

142

cases.

In the

were

Edition, containing

four pages,

has been

omitted.

marizes the traditional researches of scholars in the
Law in
notes.

34 Year

preceding edition,

referred to; in this edition, 88 Year Book Cases are
Unfortunately, a Table of Statutes, a useful part of the Third

Book Cases

a

clear, simple style,

The book

history

of

sum

English

not overburdened with citations and foot

Dean Potter's footnotes would have satisfied Mr. Belloc.

points. The statement that Bracton was
"more or
Law,"2 might be contrasted with
his
"extensive
Kantorowicz' reference to
knowledge of the Civil Law."3
The passing reference to W. I. Barbour might well have been expanded.
in both
There is the following statement regarding the deodand: ".
early Germanic and Anglo-Saxon law, no account was taken of crim
inal intent. The man whose act caused the death or injury of another
through mere accident without negligence had to answer for the result
as if it were intended. A pretty example of this is the law of deodand,
which lasted on for several centuries after the Conquest. Any instru
ment which killed a man was forfeited."4 According to Dean Potter
in this passage, therefore, there was a time in the history of English
Law when the sanction of the criminal law, so called, fell impartially
The reviewer notes

a

few

less learned in the Civil

.

Hd. at 35.

'Kantorowicz, Bractonian Problems (1941) 16.

'Potter, op.

cit. supra note 1, at 145.
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upon the man as well as on the inanimate object which caused death.
Dean Potter must believe that this was because an inanimate object,

though incapable of a wrongful intent and therefore of moral wrong,
might, equally with a natural person be guilty of crime and therefore
punished. In other words, the example of the deodand proves that the
crime of murder, for example, might have been committed in early
English Law by a thing which was incapable of any intent at all, much
less of a wrongful intent in morals.
As a rough test of "criminal intent" on the part of the inanimate ob
ject, it was sometimes said that the object which moved and caused
death, was deodand.5 But there are instances of deodand where the in
animate object which caused death was not in motion at the time.6
If we place ourselves in imagination in the England of the 13 th century,
it is not difficult to visualize the true purpose of the deodand. By the
close of the 7th century, virtually all England was Catholic. In such a
community, where a person meets a sudden violent death, the first
thought is to pray for his soul. There is the petition of the Litany
"From a sudden and unprovided death, Oh! Lord deliver us." It was
natural that the inanimate object associated with the fatal injury
should be sold and the proceeds used for Mass offerings for the repose
of the soul.7 The object, then, of the deodand was to make provision
for Masses for the repose of the soul of one who died a sudden violent
death; it was not based upon any theory that, since there is no such
""In the early books,

and long afterwards, the fact of motion is adverted to as
importance." Holmes, The Common Law (1881) 24. "The law seems to have
been framed under a sort of impression that the thing which caused death ought to be
punished." 3 Stephen, History of the Criminal Law of England (1883) 77.
9"A man fell dead from his horse, through drunkenness; Judgment: Misadventure. The
horse's price is one mark, for which the sheriff must account. Case 1S6, p. 100, Volume One,
Select Pleas of the Crown (S.S.) 1200-1225. Presentment is made of a certain man who
was driving an empty cart along the King's highway.
He stood upon the wheel to
gather berries; he fell off the said wheel and straightway died, and because it was
shown in evidence that neither the horse nor the cart moved, therefore, the wheel only
is deodand to our lord, the King. I Eyre of Kent, 6 & 7 Edw. I, 1313-1314, Vol. XXTV
(S.S.) 1909, 89. A boy shoots an arrow which killed a woman; the thing from which it
glances is a deodand." 30 & 31 Edw. I (R.R.) 529.
'The object which caused the death was "handed over to the King and devoted by his
almoner to pious use". 2 Pollock & Maitland, History of English Law (1898) 174.
"We know that during the Middle Ages the value of the deodand was often used for
." Wtndeyer, Lectures on English History (1938)
Masses for the dead man's soul.
.

.

.

of much

.

20.

"The usual custom

was
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to devote the moneys

so

obtained to

some

pious

or

religious

use." I Eyre of Kent, 6 & 7 Edw. I, 1313-1314, Vol. XXIV (S.S.) 1909, Preface ixxvii.
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responsibility, or criminal responsibility, therefore, a
horse
just as capable of crime as a man. Dean Potter
is not so happy in his explanation of the deodand in this edition as he is
in his An Historical Introduction to English Law, where he speaks
of the deodand as going "to the extreme limits in the direction of dis
regarding moral blame and was condemned as early as Bracton".8
In modern times, when the original purpose of the deodand had been
forgotten, whole trains of railroad cars were sought to be forfeited as
deodand, but Parliament intervened in 1846, and, the deodand, in turn,
was declared forfeit by statute.9 Today the deodand is an antiquarian's
museum piece, but is it not just as well to know what its origin was?

thing

moral

as

or a

cartwheel is

HUGH J.

to English Law
(1932) 31.
by 9 & 10 Vict., c. 62 (1846). See Queen v. Eastern Counties
Ry., 10 M. & W. 58, 152 Eng. Rep. 380 (Ex. 1842), where �500 were assessed against
the Railway Company for the value of an engine as deodand. For other instances of the
application of deodand to rolling stock of Railroads, see 2 Holdsworth, History of
English Law 47, n. 1.
?Dean of the Law Faculty, Professor of Law, Georgetown University.
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Historical Introduction
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