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THE EFFECT OF WAR ON BILATERAL TREATIES,
WITH SPECIAL REFERENCE TO RECIPROCAL

INHERITANCE TREATY PROVISIONS
James J. Lenoir*
and before the conclusion
J^URING
question of whether treaties between the
a war

of the treaty of peace the

belligerents are unaffected,1
suspended, or are abrogated because of war between the contracting
parties becomes an important one, particularly with respect to treaty
provisions affecting private rights. In the United States the problem
has recently been brought to the fore by reason of numerous cases now
pending which concern the inheritance of property by German na
tionals.2 Under the provisions of Article IV of the Treaty of Friend
ship, Commerce and Consular Rights of 1923 between the United States
and Germany, German nationals may inherit property within the
United States,3 but as a result of the reciprocal inheritance statutes enare
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University of Mississippi (1935), LL.M., Columbia University (1937); principal attorney
in the Alien Property Section of the Department of Justice. The opinions stated are those
of the author and do not reflect the position or viewpoint of the Department of Justice.
'Some treaties are made in contemplation of war, and, of course, first come into effective
operation upon the outbreak of war between the parties.
2
According to the Solicitor General's petition for certiorari in Markham v. Allen, 325
U. S. 846 (1945), "The Custodian has vested the interests of foreign nationals in approxi
mately 2000 decedents' estates." The Allen case involves a California estate in which the
Alien Property Custodian vested the interest of German nationals.
3Article IV of the treaty provides in part as follows: "Where, on the death of any
person holding real or other immovable property or interests therein within the territories
of one High Contracting Party, such property or interests therein would, by the laws of
the country or by a testamentary disposition, descend or pass to a national of the other
High Contracting Party, whether resident or non-resident, were he not disqualified by
the laws of the country where such property or interests therein is or are situated, such
national shall be allowed

a

term of three years in which to sell the same, this term to be

reasonably prolonged if circumstances render it
thereof, without restraint or interference.
.

*

.

necessary,

and withdraw

the

proceeds

.

*

*

"Nationals of either High Contracting Party may have full power to dispose of their
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just prior to the war by California, Montana, Nevada, and Oregon,
rights granted by the treaty are restricted.4 The question has thus

acted
the

arisen whether Article IV of the treaty continues in force so that the
German nationals may inherit in accordance with its provisions, or
whether it has been suspended or abrogated by the war.5 Of course, if
personal property of every kind within the territories of the other, by testament, donation,
or otherwise,
and their heirs, legatees and donees, of whatsoever nationality, whether
resident or non-resident, shall succeed to such personal property, and may take possession
thereof, either by themselves or by others acting for them, and retain or dispose of the
same at their pleasure.
." 44 Stat. 2132, 213S (192S).
4These statutes purport to limit the right of non-resident aliens to inherit to nationals
of countries which grant reciprocal rights to American citizens. California, Cal. Probate
Code (Deering, 1944) � 259; Montana, Laws of Mont. (1939), c. 104; Nevada, Nev.
Comp. Laws (Supp. 1931-1941), � 9894; Oregon, Ore. Comp. Laws Ann. (1940) � 61-107.
There are similar statutes in Arizona, Ariz. Code Ann. (1939) � 39-111; Oklahoma, Okla.
Stat. Ann. (1941) tit. 60, � 121; Texas, Tex. Stat. Ann. (Vernon, 1936) Arts. 166, 167, 177.
See also Conn. Gen. Stat. (1930) � 5055.
Section 2 of the California statute reads in part as follows: "This act is hereby declared
and shall take effect immediately. The following is a state
to be an urgency measure
ment of facts constituting such necessity:
A great number of foreign nations are either at war, preparing for war, or under the
control and domination of conquering nations with the result that money and property
left to citizens of California is impounded in such foreign countries or taken by confiscatory
.

.

.

taxes for

war

uses.

foreign countries by

.

.

Likewise money and property left to friends and relatives in such
dying in California is often never received by such non-resident

persons

by these foreign governments and used for war purposes. Because the
foreign governments guilty of these practices constitute a direct threat to the Government
of the United States, it is immediately necessary that the property and money of citizens
dying in this country should remain in this country and not be sent to such foreign countries
to be used for the purposes of waging a war that eventually may be directed against the
Government of the United States." (Italics supplied). Calif. Stat. (1941) c. 895, � 2.
BIn Crowley, Alien Property Custodian v. Allen, 52 F. Supp. 850 (N. D. Calif. 1943),
the federal district court held that the California statute was invalid as an attempt by the
state to enter the field of foreign relations. Although the Government had argued that
the statute was inoperative because it was in conflict with Article IV of the Treaty of 1923
with Germany, the court did not rule on this point. The defendant heirs appealed to the
circuit court of appeals which, without passing upon the merits, reversed and ordered the
cause dismissed upon the ground that the matter was within the probate jurisdiction of
the state court which had possession of the property; hence its right to proceed to deter
mine heirship could not be interfered with by the federal district court. 147 F. (2d) 136
(C. C. A. 9th 1945). The decision of the circuit court of appeals was reversed by the
Supreme Court and the cause was remanded to the circuit court for further proceedings.
66 Sup. Ct. 296 (1946).
Markham, Alien Property Custodian v. Allen, 326 U. S.
In Estate of Alfred Carl Knutzen, deceased, 70 A. C. A. 856 (3d App. Dist. Calif. 1945),
the court was of the opinion that the treaty with Germany did not conflict with the Cali
aliens but is seized

�

,

fornia statute and that it

was

therefore unnecessary to determine whether the

war

had
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Before attempting an answer in regard to the effect of war
upon
reciprocal inheritance treaty provisions, we propose to examine carefully
the general problem of the effect of war on treaties. This seems worth
while, first of all, because, although much has been written upon the
subject, the highest political and judicial authorities of our government
have not as yet laid down rules for guidance in determining in doubtful
cases whether a treaty or certain
portions of a treaty are abrogated,
or
unaffected
the
outbreak
of war.
suspended
by
Moreover, at the
conferences
the
will
coming peace
problem
arise, and decisions must be
reached
the

as

to

the effect of the

belligerents

war

upon the various treaties to which

contracting parties. It is therefore our present
purpose to examine the problem by analyzing (1) the views of the
commentators, (2) the practice of States, and (3) pertinent judicial
decisions, with special reference to reciprocal inheritance treaty pro
are

visions.
Views

of

the

Commentators

There is much

diversity of opinion among text-writers as to the effect
In general the views of text-writers may be grouped
under the following heads: (1) war abrogates all treaties between the
belligerent parties; (2) war permits all treaties to continue to exist,
not only those whose effectiveness is untouched by the war but also those
whose effectiveness is suspended; and (3) war has the effect of termi
nating some treaties, suspending others, and leaves some unaffected.6
The second of these three views, according to the Reporter for the
Harvard Research Draft Convention on the Law of Treaties, "is believed
to be the more recent trend of opinion, practice and jurisprudence."7
It appears, however, that most text-writers adhere to the third view.8
The first view was generally accepted by most of the earlier writers,9
of

war on

treaties.

abrogated the treaty. The Department of Justice in its petition to the Supreme Court of
a hearing on this decision argued that the California statute "... is in
conflict with Article IV of the Treaty between the United States and Germany of 1925,
and is unconstitutional." The petition is now pending.
The three views are discussed at length by Riihland, Zur Theorie und Praxis des Einflusses des Kriegsbeginns auf Staatsvertrage (1924) 32 Niemeyer's Zeitschrtft fur Inter
California for

nationales

Recht 74.

''See the Comment

on

Article 35.

(1935)

"See Riihland, loc. cit. supra note 6.
"For example, see 3 Vattel, The Law

of

29 Am.

J. Int. L. (Supp.)

Nations

1189.

(trans, ed. 1758, Fenwick 1916) � 175:
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and is

apparently based upon the law of nature concept that men were
originally in a lawless state of incessant war. War is considered as a
reversion to this original lawless state of nature; therefore treaties
cannot continue to exist during a war.
It is argued that since treaties
create legal relationships, they necessarily presuppose a condition of
peace.
The second view is based upon the proposition that war does not
produce a state of complete lawlessness, but in general preserves the legal

rights which are to be pre
Although many writers today accept this
proposition, they differ in their opinion as to just where the line is to be
drawn between the legal relationships which war does not affect or
destroy and those which it annuls. Adherents of the second view are
unwilling to attribute to the existence of a state of war any more influ
ence upon the existing legal order than is absolutely necessary.
Thus,
they contend that war merely suspends some treaties, but abrogates none.
It is believed that the Reporter for the Harvard Draft Convention on the
Law of Treaties accepted this view.11 He said :
order

intact;

served in

war

"It has

that there
as

come

in

are

natural human

peace.10

more

and

more

to be

compatibility between the existence of

realized that there is
a

state of

war

no

necessary in

between two

or

more

States and the maintenance in force of their

treaties, even though it may be
necessary to suspend their execution during the period of hostilities. There is no
reason of public policy or national defense why any treaties should be regarded
as ipso facto annulled or terminated by the outbreak of war between the parties.
Likewise it is more and more realized that there may be treaties or particular
"Conventions and treaties

are

broken

or

annulled

when

war

breaks

out

between

the

contracting parties, either because such agreements imply a state of peace, or because each
party, having the right to deprive the enemy of his property, may take from him such
rights as have been given him by treaties."
The following writers apparently were of the same view as Vattel: Baty and Morgan,
War: Its Conduct and Legal Results (1915) 399; 3 Phillimore, Commentaries upon
International Law (2d ed. 1873) 794; Twiss, The Law of Nations (2d ed. 1875) 264;
2 Mably, Le droit public de l'Europe fonde sur traites (1768) 312; 2 Schmaltz, Das
Europaische Volkerrecht (1817) � 69; 2 Troeltsch, Versuch einer Entwicklung der
Grundsatze, Nach Welchen die rechtliche Fortdauer der Volkervertrage zu beurTEILEN 1ST (1808) 49.
wSee the Comment on Article 35, Harvard Draft Convention on the Law of Treaties
(1935) 29 Am. J. Int. L. (Supp.) 1189. Riihland, supra note 6, at 82-90, says that
Bluntschli, [Das moderne Volkerrecht der zivilisierten Staaten, als Rechtsbuch
dargestellt (1878) � 538] Heffter [Droit International de l'Europe (1873)] and de
Saint-Croix [La declaration de guerre et ses effets tmmediats (1892)] acknowledge
only a small influence of war upon preexisting treaties.
"(1935) 29 Am. J. Int. L. (Supp.) 1185-1186.
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stipulations of treaties of which no consideration of public policy
requires that they should even be suspended."

or

belligerent

interest

The third view is

middle of the road position taken by those writers
who, unwilling
accept the early view that war terminated all treaties
between the belligerent parties,12 nevertheless could not go as far in
minimizing the effect of war as do supporters of the second view. As is
to be expected, however, there is little unanimity among these middle of
a

to

the roaders

as to the precise extent to which war annuls or
suspends
legal
obligations, nor do they agree upon any rules or criteria
preexisting
by which the effect of war on a particular treaty, or type of treaty can be

determined.
Some writers followed a system of
ated by Lawrence, by which treaties

classification,

such

classified

as

that enunci

terminated, sus
by war, depending upon the nature, class, or type
of treaty or treaty provision.13 This worked very well up to a point, for
the practice of States and the logic of the case satisfactorily indicated

pended

or

were

as

unaffected

the proper classification of many treaties. With respect to certain types
of treaties, however, puzzling questions arose, particularly when the
treaty dealt with a variety of matters. It became the practice to list
such treaties in

a

"doubtful" group, thus

avoiding

^The change in view is thus described by McNatr, The Law

the issue
of

as

to how

Treaties (1938) S32,

who says, ".
the farther back we go, the more sweeping and undiscriminating are the
assertions that all treaties are abrogated by the outbreak of war between the contracting
.

.

brings with it the realization that there are many excep
Hershey, Essentials of International Public Law (1912) 360,
note 10, says, "This absurd doctrine [the uniform termination theory] is held by a few
leading authorities, e.g. 1 Kent, Com. 177; 3 Phillimore, � 3S0; and 1 Twiss, � 252."
Scott and Jaeger, Cases on International Law (2d ed. 1937) 582, say, "The consensus
of opinion seems to incline toward their abrogation by war, unless it is provided otherwise
in the treaty of peace." James Brown Scott was one of the legal advisers to the American
delegation at the Peace Conference in 1919.
"Lawrence, The Principles of International Law (5th ed. 1913) ; Hershey, Essen
tials of International Public Law (1912) 361; Phillipson, Termination of War and
Treaties of Peace (1916) 266-268; 1 Temperley, History of the Peace Conference
(1920) 360-364. See Note, Privilege of Alien Enemies to Inherit under Treaty (1920) 30
Yale L. J. 176, 179, where the following statement is made about this group of writers:
"Some writers proceed indeed to name the treaties that they deem necessarily abrogated
by* war, e.g. treaties of commerce and navigation, peace and friendship, consular conven
tions, etc., overlooking the fact that the general name given to the treaty frequently
conceals specific articles having little or no relation to the general title, and easily separable
from other parts of the treaty. Thus, in the case of the treaty of 1848 with Austria, under
parties, and the

passage of time

tions to this statement."

discussion [Techt

v.

Hughes], article

2 relates to the inheritance of real

property."
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they would be affected by war.1* That commercial treaties were often
listed in such a group is a fact of special interest to us, since the recip
rocal inheritance provisions of the German-American treaty mentioned
above

are

contained in

a

treaty of

commerce.

It is

pertinent to note here that the classification adherents had good
reason for expressing doubt as to the proper classification of most com
mercial treaties. Such treaties not only contained provisions dealing with
strictly commercial relations, but they also, for the most part, treated of
many other matters unrelated to commerce in the ordinary use of that
term. The designation of many commercial treaties by the term "treaty
of amity, commerce, and friendship", or similar appellation, indicated
the broad scope of subject matter commonly found in such treaties.
From the classification point of view the effect of war upon provisions
dealing with strictly commercial relations is not, of course, a difficult
problem. Since commercial relations cannot continue during a war be
tween the contracting parties, provisions relating to such relations must be
considered as suspended or annulled. But the provisions dealing with
other subjects must likewise be considered, if a proper classification is
to be made, and herein lies the difficulty.
Thus, there may be stipula
tions as to the conduct of the parties in case of war between them15
which all writers agree come into force on the outbreak of war. There
may be provisions concerning the reciprocal treatment of subjects in the

other, such as reciprocal inheritance provisions. Whether
during war is a matter of controversy among the
text-writers.
We may note that some are of the opinion that such
provisions are terminated by war because the treaty consists of an ex
change of advantages, and like a contract in private law which contains
advantageous clauses for the contracting parties, it stands or falls as a
unit unless there is an express stipulation to the contrary.16
Other
territory

of the

these remain effective

"For example, in the classification set forth by Lawrence, op. cit. supra note 13, at 365,
regulating ordinary social and commercial intercourse, "Effect doubtful.

it is said of treaties

Generally the treaty of peace deals with such matters; if not, it is best to take the stipu
as merely suspended during the war."
15For example, Article XXIV of the Treaty of Amity and Commerce between the United
States and Prussia of 1799, 8 Stat. 162, 174; Article XXI of the Treaty of Commerce and
Navigation of 1871 between the United States and Italy. Quoted in Baker and McKernan,
Selected Topics on Laws of Warfare (1919) 220.
"Tobin, Termination of Multipartite Treaties (1933) 83-84, says, "The type of con
vention usually indicated either by text writers or in treaty negotiations as having been
terminated between belligerents by the outbreak of war, is bilateral and governs reciprocity
."
of treatment, usually with special favors attached.
lations

.

.
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from the treaty as a whole and are therefore not terminated
unless they are incompatible with the conduct of the war.17

or

separable
suspended

Although other types of provisions commonly found in commercial
might be mentioned, these illustrations are sufficient to indicate
the difficulties which confront the adherents to the classification theory
when they attempt to determine the effect of war upon such treaties
To divide the treaty into parts, according to the subject
as a whole.
matter of the various provisions, would result in a cumbersome and un
wieldy classification system, and would no doubt be confusing as well.
Hence, the best the advocates of classification can do is to place difficult
treaties

treaties in
At

one

a doubtful group.
time most of the

important

writers

the

on

subject adhered

to

the classification system and each presented his own detailed classifica
tion. Some writers, however, look to other factors than the nature or

type of treaty in determining how it is affected by

war.
Thus, some
lay down the rule that only treaties that are inconsistent with the
prosecution of the war are annulled or suspended by the outbreak of war
between the parties, while all other treaties are unaffected.18 The test,

writers

See the Comment

on

Article 30, Harvard Draft Convention

on

the Law of Treaties

some writers who defend
(1935) 29 Am. J. Int. L. (Supp.) 1139, where it is said, ".
the principle of the indivisibility of treaties base their views in large part on the analogy
of contracts at private law. It is true that a contract is generally less susceptible of divi
sion than a treaty, and especially a multipartite treaty, because, as stated above, it usually
deals with a single subject and aims at the accomplishment of a specific object."
"Article 35 (c) of the Harvard Draft Convention on the Law of Treaties provides:
"The preceding paragraphs of this article [Effect of War] may apply mutatis mutandis
to separate parts of a treaty, if such parts are clearly independent of other parts of the
treaty." (1935) 29 Am. J. Int. L. (Supp.) 1203. See also Kunz, The Meaning and the
Range of the Norm Pacta Sunt Servanda (1945) 39 Am. J. Int. L. 180, 194-195, who says,
"But where treaties consist of different parts, dealing with completely different subjectmatters, it is now recognized by the majority of writers, by the treaties themselves, by
international tribunals, and by the practice of states, that the problem of the validity or
termination of treaty-created norms can arise not only with regard to the treaty as a
whole, but also with regard to certain parts or articles of the treaty."
"Fiore, International Law Codified (Borchard's trans., 5th Italian ed. 1918) sec. 845,
with a state of war,
says, "All conventions between the two states, however, incompatible
must be deemed suspended ipso jure ipsoque facto when war breaks out." In section 859
he says, "Treaties of commerce must be interpreted according to their purpose and the
intention of the parties." In the comment on this section, he says, however, that, in regard
it may be said, in principle,
to stipulations as to private rights in commercial treaties, ".
that even though they must be regarded as suspended whenever their exercise happens to
be connected with sovereign rights, a different rule must, nevertheless, be followed in
.

.

.

.
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writers, is whether the treaty can be reconciled with a
can be, it continues actively in force unless conditions
make this impossible, whereupon it is suspended during the course of
hostilities. The noteworthy fact here is the extent to which the effect
to these

according

state of war.19

If it

It is likewise of interest to note that
war upon treaties is minimized.
this view is quite similar to that expressed in 1912 by the Institute of

of

International Law which took the

position

that:

opening and carrying on of hostilities shall have no effect upon the exist
treaties, conventions and agreements, whatever be their title and subject,
concluded between themselves by belligerent States. The same is true of the
special obligations arising from the said treaties, conventions and agreements."20
"The

ence

of

The Institute recognized, however, that though war might not affect
the existence of treaties or treaty obligations, it must, in certain cases
put an end to the effective operation of treaties. These cases were to be
held to a minimum, as evidenced by the rule that belligerent States could

disregard treaties only
required such a course.

A

so

far and

so

qualification

as the necessities of war
likewise made with respect

long
was

copyright rights regulated by treaty should be respected notwithstanding
applies also to treaties concerning exclusively the exercise and enjoy
of private rights."

certain

cases

the state of
ment

in

.

.

.

This

war.

In section 1438, Fiore says:

"The extinction of all treaties and conventions concluded

between the

belligerent states cannot be deemed an immediate effect of war, but only the
termination of those which, by their nature and object, are necessarily inconsistent with
a

state of

war.

though the execution or performance of a treaty must be regarded as suspended
during the state of war by reason of its incompatibility with that condition of affairs or
because of the obstacles created by hostilities, that circumstance cannot annul the legal
force of the conventional obligations assumed by the belligerent states. These obligations
again become valid and operative at the end of the war, unless the terms of peace modify
the conventional relations previously established."
See Bluntschli, Droit International Codtfie, � 538, and Hershey, Essentials of
International Law (1912) 361.
Orfield, The Effect of War on Treaties (1933) 11 Neb. L. Bull. 276, 285, in discussing
the effect of war upon reciprocal inheritance provisions in bipartite treaties between bel
ligerents, says, "This then is a case where it is impossible to lay down rules. Resort must
"Even

be had to what Dean Pound has referred to
tilities

are

to

as

'standards'.

.

.

.

The standard of inter

is that treaty provisions compatible with a state of hos
be enforced unless expressly terminated. States should live up to their

national law to be

applied here

contracts, and performance should be excused only where it is impossible."
"This was the "standard" applied by the court in Techt v. Hughes, 229 N. Y. 222,
N. E. 185

128

(1920).

"Resolutions

1916) 172-174.

of

the

Institute

of

International Law

(Carnegie Endowment trans.,
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effect upon the existence of treaties.

declared that
rightfully puts an end to treaties of a political
nature and those, "the application or the interpretation of which shall
have been the direct cause of war. ..."
It

war

was

The view of the

Institute, just expressed, represents the first combined
the part of leading men in the field to reach an agreement on the
subject of the effect of war upon treaties. For this reason the extent to
which it is asserted that treaties continue to exist during war is worthy

effort

on

of

special note.
Proponents of the third view who have perhaps made the most helpful
analysis of the problem of the effect of war upon treaties, are those
writers who look to the intent of the parties as the determining factor.
In this respect Sir Cecil Hurst in 1922 suggested that:
the true test as to whether or not a treaty survives an outbreak of war
".
between the parties is to be found in the intention of the parties at the time
when the treaty was concluded. I submit that just as the duration of contracts
between private persons depends on the intention of the parties, so also the dura
tion of treaties between States must depend on the intention of the parties, and
that the treaties will survive the outbreak of war or will then disappear, according
.

.

parties intended when they made the treaty that they should so survive
disappear.
"If the above is the true test, the problem which must be faced by international
lawyers is that of formulating a series of presumptions to meet the cases where
the words used in the treaty itself do not show clearly what was the intention
of the parties at the time when they made it."21

as

the

or

leading text-writers have accepted the view that treaties
belligerents survive or are annulled, dependent upon the
intention or design of the parties.22 Professor Hyde questions whether
the outbreak of war between the "contracting parties causes or produces
the termination" of any agreement or treaty provision between them. In
his opinion:
Several other

between the

"If the arrangement fails to survive, it is believed to be for the reason that
parties were of common mind when they essayed to contract that it should

the

aHurst, The Effect of War on Treaties (1921-1922) 2 Brit. Y. B. Int. L. 37, 39-40.
As for commercial treaties Hurst says, "The whole class of commercial treaties may, there
fore, safely be considered as treaties which the parties intended not to survive the out
break of

war

apparent." Id.

between them unless

used

language which made

a

contrary intention

on the Law of Treaties, Article 35, (1935) 29 Am. J. Int. L.
Hyde, International Law (2d ed. 1945) �� 547-548; Borchard, The
the Treaty of 1828 with Prussia (1932) 26 Am. J. Int. L. 582.

"Harvard Draft Convention

(Supp.) 1183-1203;
Effect of War

they

at 43.

on

2
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If this
cease and determine were they to embark upon war with each other.
be correct, the outbreak of war is merely an event upon the occurrence of
which the agreement comes to an end in virtue of the design of the parties;
and in the ascertainment of that design may be found the solution of the
question whether a particular agreement is to be deemed to survive their

assumption of the role of enemies."23
Professor Borchard states that the "test in

a

particular

case

is the intent

inferable."24 Likewise, the Harvard
implied,
parties, express,
Draft Convention on the Law of Treaties takes the position that the
answer to the problem is to be found in the intention of the parties.25

of the

Let

or

or

us

now

examine the views of the

the

reciprocal inheritance
many. Of course, writers
treaties

by

inheritance

war

would

stipulations

text-writers,

as

they apply

to

provisions of the treaty of 1923 with Ger
accepting the view of uniform termination of

hold that all
are

provisions, including reciprocal
the outbreak of war,26 particu
is not merely prosecuted, as between

abrogated

on

larly now, in modern times when war
States, but touches every phase of civilian life in so-called total war.27
The limited number of writers who have accepted the second view
**2 Hyde, International Law (2d ed. 1945) � 547.
^Borchard, The Effect of War on the Treaty of 1828 with Prussia (1932)
Int. L. 582, 585.

'"Article 35 of the Harvard Draft Convention

on

the Law of Treaties reads

26 Am.

as

J.

follows:

(a) A treaty which expressly provides that the obligations stipulated are to be
performed in time of war between two or more of the parties, or which by reason of
its nature and purpose was manifestly intended by the parties to be operative in
time of war between two or more of them, is not terminated or suspended by the
beginning of a war between two or more of the parties.
(b) Unless otherwise provided in the treaty itself, a treaty which does not ex
pressly provide that the obligations stipulated are to be performed in time of war
between two or more of the parties, and which by reason of its nature and purpose
was not manifestly intended by the parties to be operative in time of war between
two or more of them, is suspended as between the hostile belligerents during the
continuance of a war between two or more of the parties, and unless contrary pro
vision is made at the conclusion of the war, it will again come into operation when
the state of

war

is ended.

"For example, 3 Phillimore, Commentaries upon International Law (2d ed. 1873)
�See the comment to this effect by Hurst, The Effect of War on Treaties (1921-1922)
2 Brit. Y. B. Int. L. 37, 39. See also the comment of Robinson, Transfer of Property in
Enemy Occupied Territory (1945) 39 Am. J. Int. L. 216, who says, "International lawyers
had given little serious thought to the legal problems which total war would bring."
Cf. the following comment by Justice Johnson in The Rapid, 8 Cranch 155, 160-161
(U. S. 1814): "The individuals who compose the belligerent states, exist, as to each other,
in a state of utter occlusion. If they meet, it is only in combat. War strips man of his

social nature."
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apparently hold that reciprocity inheritance clauses would continue
operation on the outbreak of war.28

would
in

As for the third group, there appears to be little agreement among
them as to the effect of war on reciprocal inheritance provisions. As
has been stated

above, the writers in this group who have attempted to
classify treaties according to the manner in which they are affected by
war usually place commercial treaties
containing reciprocal inheritance
and other provisions in a "doubtful" group. However, such provisions,
standing alone, would probably be considered as suspended by war.29
Bluntschli,30 Fiore,31 and others,32 who hold that treaty provisions con
tinue in force if they are not inconsistent with a state of war, would
apparently hold that reciprocal inheritance provisions are unaffected by
the outbreak of

war.

Professor

Hyde, the leading American proponent of the intention or
design theory, would possibly consider the reciprocal inheritance provi
sion terminated, on the ground that when the parties concluded the
treaty they did not intend it to survive a war between them.33 In deter
mining the effect of war upon a treaty Hyde would seek, first of all, for
evidence of what the contracting parties intended. He says, "Conclusive
'The Reporter for the Harvard Draft Convention on the Law of Treaties does not
an opinion on reciprocal inheritance clauses.
An application of the rule laid down

express

in Article 35 of the Draft Convention would support the conclusion that such

provisions
operation after the outbreak of war.
^Hall says, in regard to bipartite treaties, such as conventions to abolish the droit
it would seem reasonable that they should continue or be suspended
d'aubaine, ".
there is therefore no reason for supposing them
at the will of either of the belligerents
to be annulled."
Hall, International Law (7th ed. 1917 ) 401-402. Phillipson and
Lawrence apparently consider such provisions suspended. See Phillipson, Termination
of War and Treaties of Peace (1916) 267; Lawrence, The Principles of International
Law (Sth ed. 1913) 365.
""Bluntschli, Droit International Codute, � 538.
""Fiore, International Law Codified (Borchard's trans., 5th Italian ed. 1918) � 845.
^See 1 Kent Comm. 176: "All those duties of which the exercise is not necessarily
suspended by war, subsist in their full force." Quoted with approval by Cardozo in
Techt v. Hughes, 229 N. Y. 222, 241, 128 N. E. 185, 191 (1920). See also Orfield,
The Effect of War on Treaties (1933) 11 Neb. L. Bull. 276, 282-283, who says: "It
has likewise been said that treaties regulating private rights such as an alien's right
continue in

.

.

.

.

.

inherit property are not affected. This seems correct inasmuch as war does not,
except in great extremity, necessitate the escheating of aliens' property in which case
the President and Congress may act. Moreover, the protection of aliens' property in the
to

United States should insure

a

like solicitude for the interests of American citizens in the

enemy state."

"2 Hyde, op. cit. supra note 23, at � 547.
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evidence of their thought as well as bases of impregnable inferences
therefrom may be within reach. When they are, it is unnecessary to
seek guidance elsewhere."34 This he considers the "simpler test." When
there is an absence of this "evidence of their thought", the situation does
not appear to be so clear
as to what the contracting

certainly there is more room for argument
parties intended with respect to the effect of

�

war

upon

a

With respect to such lack of evidence

particular treaty.

Hyde says, "In all these situations one encounters utmost difficulty in
deriving from the bare fact of agreement, as expressed in the usual terms
of

bipartite convention,
parties sought to have their
a

a

solid basis for the conclusion that the

undertakings live after war ensued,
suspension thereof while they remained
opposing belligerents."35 Moreover, he is critical of the tendency to look
that there

or

for

a

was

to be

mutual

a mere

causal connection between the outbreak of

war

and the dissolution

of

treaties, and states that this tendency has been "productive of con
flicting opinions and has diverted both diplomatic and judicial opinion
from exploring the uses of the simpler test," that is, the intention or de
sign of the parties.36
Sir Cecil Hurst states:
"Treaties affecting the private

rights

of the nationals of the other party afford

interesting study. Both justice and common sense seem to call for the
fullest respect being paid to rights which private persons enjoy under treaty
in the territory of the other party, but the principle need not be extended
beyond the respect of rights already acquired; it need not involve an obligation
upon a State to allow the acquisition of new rights." (Italics supplied).3'7
a

most

Thus it would

that, in the absence of an express intent or an intent
surrounding circumstances, he, like Hyde, would reject
the interpretation that reciprocal inheritance provisions, such as those
in the treaty of 1923, continue in operation after the outbreak of war.
However, neither Sir Cecil Hurst nor Professor Hyde38 take a definite
seem

inferable from

MIbid.

xId. at � 550.
mId. at � 547.
"Hurst says: "The upshot appears to be that,
of

war

so

far

war

to be entitled to

been decided in the Courts." Hurst, The Effect
2 Brit. Y. B. Int. L. 37, 44.
never

""Hyde
that the

concerns

property already

to hold

that State continue after the outbreak of
has

as

it conferred by the treaty is not affected by the outbreak
with the State of which the owner is a national; but whether the nationals of

acquired, the right

of

acquire and hold property,

War

on

Treaties

(1921-1922)

says, in commenting on the opinion in Techt v. Hughes, "It may be observed
'principle' invoked fails to take cognizance of the fact that the contracting parties
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that such

reciprocal inheritance provisions could not be con
system of reasoning. Moreover, Sir Cecil
Hurst's suggestion that there be formulated "a series of presumptions
where the words used in the treaty
do not show clearly
the in
tention of the parties at the time when they made it"39 would seem to be
adaptable to the formulation of a presumption that reciprocal inheritance
stipulations are unaffected by war. The basis of such a presumption
could be the principle that the parties intended that provisions not in

position
sidered

as

in force under their

.

...

.

.

.

.

.

consistent with a state of hostilities should survive the outbreak of war.40
Professor McNair, who at least in part accepts the intention theory,
takes the position that "when a treaty confers upon the nationals of the
that right seems
contracting parties rights connected with property
to acquire an independent existence and to continue in spite of a war
between the contracting parties."41
Professor J. W. Garner in the Comment to Article 35 of the Draft
Convention on the Law of Treaties looks to the intention of the parties
as the test "as to whether a treaty is or is not terminated or suspended
during a war between them, but in this case the intention is not formally
expressed in the treaty itself but is to be deduced from the nature and
Thus he accepts the analysis made by Sir
purpose of the treaty."42
.

may have

been, and probably

were,

quite unwilling

.

.

to agree that the continuance of

a

land by descent should be dependent upon the circum
stance that the exercise of it was not impracticable after the outbreak of hostilities. In

privilege such

as

that of

taking

word, the basis of the 'principle'

a

runs

counter

to the

probable design of the parties

when they essayed to contract. Until it is realized that in each case the question is one
of fact rather than of law, and that the solution is to be found in the minds of the

contracting parties, there may be anticipated a repetition of judicial
fail to be convincing or to furnish authoritative guidance.'' 2 Hyde, op.
at

� 550,

statements

which

cit. supra note 23,

note 7.

op. cit. supra note 21, at 40.
*Thus the intent theory would appear to be adaptable to the view that treaties remain
in operation if they are not inconsistent with a state of hostilities. In Techt v. Hughes,
Cardozo, referring to the continuance of certain types of treaties, says, "Intention in such

""Hurst,

circumstances is clear."

"McNair,

The Law

229 N. Y.
of

222, 241, 128 N. E. 185, 191 (1920).

Treaties

(1938)

542-543.

See

also

McNair, The Function

and Different Legal Character of Treaties (1930) 11 Brit. Y. B. Int. L. 100, 103, where
it is said: "It is common to base these exceptions to the general principle upon the inten
tion of the parties at the time of entering the treaty. I am not sure whether a better
test will not be found to consist in

treaty in question ; but in any

case

an

examination of the true judicial character of the
once the judicial character of the

it will be admitted that

instrument is understood it will be easier to determine the intentions of the

harvard Draft Convention
1191.

on

the Law of Treaties

(1935)

29 Am.

parties."
J. Int. L. (Supp.)
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Hurst, and possibly goes further by taking the view that the
parties intend that all treaties survive the outbreak of war. Although
he does not specifically mention reciprocal inheritance provisions, one
Cecil

may infer from his references to Techt

he approved the doctrine of that
in force of such provisions during

a

v.

Hughes43 and
recognized

which

other

cases

that

the continuance

state of war.44

express our belief that Professor Borchard has
the subject in his statement that:

In conclusion

rectly analyzed

case

we

cor

"In spite of the general statements frequently made by writers that war
abrogates treaties, the fact is, it is believed, that there is no general rule on the
subject and that nations are at liberty to govern their relations after the out
The test in a particular
break and at the termination of war as they choose
case is the intent of the parties, express, or implied, or inferable."45
.

.

.

This appears to be the most logical approach in a
Moreover, it is believed that it is inferable that the

particular case.
parties intended

that treaty provisions reconcilable with a state of war continue in oper
ation upon the outbreak of war between themselves. Thus the "intrinsic

character" of the treaty forms some basis for deducing the intent of the
parties. An examination of the writings of the proponents of the
"intention

design" theory indicates that they also look to the nature
or type of
particular treaty provision or stipulation.46 Since reciprocal
inheritance provisions are not necessarily irreconcilable with a state of
war, it is at least arguable that an adoption of the "intention" or "design"
theory would lead to the conclusion that they remain in effect during a
war between the contracting parties.
or

a

Practice

(a)

Views

of

States

of Political Departments

Members of the British and American governments have generally
maintained that bipartite treaties are abrogated by war.
From the
it
that
the
British
available
evidence
appears
government has consistently
taken this position from the eighteenth century until the present day.
The American government, however, has not been entirely consistent in
Thus, in the diplomatic correspondence between John

its attitude.

"229 N. Y. 222, 128 N. E. 18S (1920).

**See note 42, supra.

"Borchard, cited supra note 22, at S84-S8S.
"For example, Hurst examined particular treaties in the light
interpretation. Hurst, op. cit. supra note 21, at 40-47.

of his

suggested rule of
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Quincy Adams and Lord Bathurst relative to the fisheries provisions in
47
the Treaty of Peace of 17 83
(a bipartite treaty), Lord Bathurst took
exception to Adams' contention that the treaty was not "one of those
is or can be ordered as annulled by a subsequent war between
which
the same parties." Lord Bathurst said:
...

"To

of

position of this novel nature Great Britain cannot accede. She knows
exception to the rule that all treaties are put an end to by a subsequent
between the same parties."48
a

no

war

negotiations following this correspondence Great Britain did not
position taken by Lord Bathurst, "and the United States
be
said
to
have acquiesced in it."49
may
The entire subject of the effect of war upon treaties was discussed at
length in both houses of Parliament after the Peace of Amiens (1802)
Phillipson, in discussing these parliamentary debates, said:
In the

abandon the

"Lord Grenville complained that the peace did not stipulate for the renewal
of all or most of the treaties that were in existence between the parties before
the war. Lord Thurlow, the ex-Lord Chancellor, emphasized that the commence
ment of war put an end to all subsisting treaties between the belligerent parties,
and remarked that it did not follow as a matter of course that it was necessary
to revive and renew former treaties in every treaty of peace, for it was a matter
depending entirely on the will of the contracting parties. The opinions of Lord
Carnarvon, Lord Eldon (the Chancellor), and Lord Hawkesbury were to the
same effect.
Similarly, in the House of Commons Pitt, Windham, and others
maintained that treaties

were

abrogated by war."50 (Italics supplied).

nothing to indicate that the British government has in
its early position that war terminates bipartite treaties.
modified
any way
As for the United States government, it seems that for some time there
was acquiescence in the view that war terminates bipartite treaties, but
that in recent years this has been modified, so that exceptions are now

We have found

recognized to exist. Thus, in his Annual Message to Congress in 1847,
President Polk, in discussing a prospective treaty of peace with Mexico,
said, "A state of war abrogates treaties previously existing between the
"8 Stat. 81.

"5 Moore, Digest

of

International Law

(1906) 381;

see

also Wheaton, International

Law (Dana 8th ed.) 240-250.
"See 5 Moore, loc. cit. supra note 48, who cites Davis, Treaty Notes, Treaty Volume
(1776-1887) 1237. In 1885, Secretary of State Bayard declared that the Treaty of 1794
had been abrogated by the War of 1812, except as to property vested under

(Jay Treaty)
5 Moore, supra

it.

^Phillipson,
3

Phillimore,

note

48,

at 374

Termination

of

War

International Law

and

Treaties

of

Peace

(2d ed. 1873) 804, 805-806.

(1916) 255-256;

see

also
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."51

Likewise, Secretary of State Buchanan in 1845
Packenham, the British Minister, that:
.

.

informed Mr.

Journal

"The general rule of national law is that war terminates all subsisting treaties
between the belligerent powers
Perhaps the only exception to this rule, if
such it may be styled, is that of a treaty recognizing certain sovereign rights
as belonging to a nation which had previously existed independently of any
.

.

.

treaty engagements."52

With respect to more recent expressions of opinion, Secretary of State
Lansing discussed the effect of World War I upon treaty provisions deal
ing with the inheritance of property in a letter to the Alien Property
Custodian dated

September 10,

He said:

1918.

to the

present effectiveness of these provisions of the treaty with
Austria-Hungary and the various states comprising the German Empire, you are
informed that in view of the present state of war between the United States
and Austria-Hungary and Germany, the Department does not regard these pro
visions as now in operation."53
".

.

.

as

It may be noted that Secretary Lansing does not go so far as to say that
the treaty provisions in question were abrogated by the war. There is

clear inference, however, that the State Department regarded them as
suspended, since it did not regard them "as now in operation."
Recently, in a letter to the Attorney General dated May 21, 1945,54
Acting Secretary of State Grew took a position with respect to the effect
of war upon the inheritance provisions (Article IV of the Treaty of
Friendship, Commerce and Consular Rights between the United States
and Germany of 1923), which was in line with the modern trend to
a

minimize the effect of

war

upon bilateral treaties.

He said:

<7A'pplying

the principles of these decisions [Kamuth v. United States, Techt
there would seem to be no reason to
Hughes, and The Sophie Rickmers]
regard Article IV as not continuing to be operative despite the outbreak of
v.

.

.

.

war."

In

commenting upon Secretary Lansing's letter of September 10,
Property Custodian, the Acting Secretary said :

1918 to

the Alien

mS Moore, op. cit. supra note 48, at 375.
wIbid.

Hackworth, Digest

"Acting Secretary

of

of State

International Law

(1943) 379.

Grew's letter appears in Appendix B,
Petition for a Hearing by the Supreme Court

Appellant's (United

States of America)
(California), In the
Matter of the Estate of Alfred Karl Knutzen, deceased. The Appellant's petition is dated
October 13, 1945, and is now pending in the Supreme Court of California. The case is
cited in note 5, supra.
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that statement was made prior to the judicial decisions discussed herein
and before the approach represented by those decisions had been so clearly
adopted by the courts. There appears to be a trend toward recognizing greater
continuing effectiveness of treaty provisions during war than in earlier times.
It is believed that Secretary Lansing's statement does not represent the view
".

.

.

which would

now

be held."

(Italics supplied).

He further stated:
at
"There does not appear to be any evidence as to the actual intention
the time when the treaty with Germany was concluded in 1923. However, in
view of the then recent decision in Techt v. Hughes, supra, it would not be
unreasonable to suppose that in case any consideration were given to the point,
the parties had in mind the decision in that case and were willing that such
a provision as Article IV of the Treaty of 1923 should remain in effect in case
...

of the outbreak of war."

He concluded:
"In the light of the foregoing the Department perceives no objection to the
position which you are advancing to the effect that Article IV of the Treaty
of December 8, 1923 with Germany remains in effect despite the outbreak

of war."

One other instance

was

found in which the

Department of State

con

tended that war did not abrogate a treaty, but since the contention
intent of the parties, deducible from
appears to have been based upon the
the terms of the treaty itself, the case is not significant as indicating a
trend. The treaty in question was concluded in 1834 with Spain, and
of certain monies. The State Department
for the

provided

contended that it

payment
was

intended to survive

war

and

was

not

abrogated

Spanish American War.55
by
As for the views of other governments and their representatives, we
note that during the diplomatic discussions between Great Britain
the

may
and Prussia

preceding the outbreak of the Austro-Prussian war against
maintained that in case the two countries declared
Bismark
Denmark,
all treaties be
war against Denmark the effect would be to terminate
the
same view,
took
Austrian
The
tween the
spokesmen
belligerents.
declaring that:

between the ad
the doctrine that war annuls all preexisting engagements
so
law
universally proclaimed that
verse parties is a principle of international
such vehemence."56
with
denied
be
should
it
that
suddenly
are
we
surprised
".

.

.

reSee 5 Moore, op. cit. supra note 48, at 377-380.
in Comment on Article 35, Harvard Draft Convention
Am.
29
J. Int. L. (Supp.) 1184-85.
(1935)

"Quoted

on

the Law of Treaties
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It thus appears to be the general view of the political departments
of governments that war terminates preexisting treaties between the

belligerents,57 even though, on occasion, this view has been abandoned;
and even though certain exceptions have often been recognized.58
In
this connection we should bear in mind that the position which a gov
ernment takes in diplomatic negotiations on any particular issue will
depend in part upon considerations of time and place, and must meet
the demands of state policy and interest.
It follows that too much
be
to
of
should
not
expressions
weight
given
opinion, as found in diplo
matic negotiations and correspondence.59
of States, particularly as revealed in treaties of peace
It was once the custom for States to declare, on the outbreak of war,
that all treaties with the opposing belligerents were thereupon termi
nated.60 Although this custom has become obsolete, there are instances
in which it is still followed.61 Moreover, since the middle of the eight
eenth century it has become the usual but not uniform practice for the
parties expressly to state in the treaty of peace that former treaties are
renewed, confirmed, or terminated.62 An example of this practice may
be found in Article II of the Treaty of Paris, 1763, between England,
France, and Spain which provided that:

(b)

Practice

".
'the treaties of Westphalia of 1648, those of Madrid, between the crowns
of Great Britain and Spain, of 1667 and 1670; the treaties of peace of Niweguen
of 1678 and 1679; of Ryswyck of 1697; those of peace and of commerce of
Utrecht of 1713; that of Baden of 1714; the treaty of the triple alliance of
The Hague of 1717; that of the quadruple alliance of London of 1718; the
.

.

treaty of peace of Vienna of 1738; the definitive treaty of Aix-la-Chapelle of
1748; and that of Madrid, between the crowns of Great Britain and Spain, of
1750

...

as

well

as

all the treaties in

contracting parties before the war'

general, which subsisted between the high
renewed and confirmed in all points not

were

�See Phillipson, op. cit. supra note 50, at 259-260.
"See McNair, The Law of Treaties (1938) 532.
w5ee Phillipson, op. cit. supra note 50, at 254; and the Comment of the Reporter,
Harvard Draft Convention

on

the Law of

Treaties, (1935)

29 Am.

J. Int. L. (Supp.)

1203.

"3 Phillimore , op. cit. supra note 50, at 793-794.
mFor example, the Spanish government declared on April 23, 1898, on the outbreak of
hostilities with the United States, that the state of war terminated all agreements, com
.

pacts and conventions which had been in force up

to that time between the two countries.

United States (1898) 774.
"The references to the practice of States as found in treaties of peace were taken sub
stantially from Crandall, Treaties Their Making and Enforcement (2d ed. 1916)
442-456, and Phillipson, op. cit. supra note 50, at 254-264.
Foreign Relations

of the
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(Italics

supplied).

Treaty of Paris, 1898,64 between the United States and Spain,
provision in regard to the renewal of treaties. The American
peace commissioners, acting under instructions, proposed the insertion of
a clause which would expressly provide that certain designated treaties
should "be held to continue in force." This proposal, as well as other
suggestions that stipulations on extradition, trademarks and copyrights
should likewise be held to continue, were rejected by the Spanish com
missioners. By the Treaty of Madrid, 1902, 65 a new treaty of amity
and commerce was concluded between the United States and Spain.
Article XXIX of this later treaty provided that all treaties and agree
ments between the United States and Spain "prior to the treaty of Paris
shall be expressly abrogated and annulled" with the exception of the
claims convention of 1834, "which is continued in force by the present
The

made

no

convention."66

Treaty of Portsmouth, 1905, between Japan and Russia expressly
provided (Art. XII) that, since the treaty of commerce and navigation
between the two countries had been annulled by the war, the two gov
ernments should agree to adopt as the basis of their commercial rela
tions, pending the conclusion of a new treaty for that purpose, the system
of reciprocal most-favored-nation treatment in respect of import and ex
port duties, transit and tonnage dues, etc. During the peace negotiations
the adviser to the Russian commissioners explained that it was usual to
embody in the peace treaty an article expressly stipulating that the
treaties concluded prior to the war remained in force. In reply to this
statement, Baron Komura, the Japanese delegate, pointed out that the
very practice of inserting such an article seemed to prove that the con
cluding of peace did not necessarily revive treaties. He pointed out
further that if the insertion of such an article was indispensable, it
proved conclusively that the outbreak of war effected the abrogation,
and not the suspension of treaties. This was the position taken by the
Japanese plenipotentiaries and this view prevailed. Although Article
XII of the peace treaty referred to the treaty of commerce and naviga
tion between the two countries as having been annulled by war, nothing
The

""Crandall,

cited supra note 62, at 442, note 65.

Stat. 1754 (1899).
"33 Stat. 2105 (1903).

"Crandaix,

cited supra note 62, at 454.
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to the other treaties which had been in effect between the

two countries before the outbreak of the

preted

Journal

that

mean

they

not

were

war.

revived,

but

This silence
were

was

inter

abrogated by

the

war.67
The

Treaty

of

Versailles, 1919, stipulated

"Each of the Allied

principles

or

in Article 289 that:

Associated Powers, being guided by the general
of the present Treaty, shall notify to Germany
conventions which such Allied or Associated Power

or

special provisions

the bilateral treaties or
wishes to revive with Germany.

.

.

*

.

*

*

period of six months from the coming into force of the present Treaty
is allowed to the Allied and Associated Powers within which to make the
notification.
"Only those bilateral treaties and conventions which have been the subject
of such a notification shall be revived between the Allied and Associated Powers
and Germany; all the others are and shall remain abrogated."68
"A

Provisions similar to Article 289 appear in the

Treaty

of Saint-Ger

main between the Allied and Associated Powers and Austria
69
and in the Treaty of Trianon with Hungary (Art. 224).

(Art. 224),

The treaties of peace between the United States and Germany, Aus
tria, and Hungary provided that the United States should have the
benefits Of the Treaties of Versailles, Saint-Germain, and Trianon as to
the revival of bilateral treaties with the former enemy nations.70 The
United States made use of these provisions "to revive" only the patent
agreement of 1909 with Germany, the extradition convention of 1856
with Austria-Hungary as to both Austria and Hungary, and the copyright
convention of 1912 with Hungary.71

Nothing appears in the peace treaties with the Central Powers (19191923) which indicates the views of the negotiators with regard to the
status of the prewar

treaties.72

Nor have

we

been able to find any

mId. at 4S4-4SS; Phillipson, op. cit. supra note SO, at 263-264.
"5 Hackworth, op. cit. supra note S3, at 386.

"Id. at 387-388.
mIbid.
""Before the United States gave notice to Germany of the intent to revive the patent
convention, the matter was referred to the Senate, which adopted a resolution, on Feb. 22,
1922, giving its advice and consent to the giving of such notice. Cong. Rec, vol. 62,
pt. 3, p. 2897. On May 3, 1922, the Senate adopted a similar resolution giving its advice
and consent to the notification reviving the conventions with Austria and Hungary.
Cong. Rec, vol. 62, pt. 6, 16269." S Hackworth, op. cit. supra note S3, at 388.
"Commentators have expressed different opinions as to the position taken at the Peace
Conference. For example, one authority says, "The plan adopted in the Treaties of Peace
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which

guided the American delegation
treaties,73 either in the memoranda found
regard
in David Hunter Miller's, My Diary of the Peace Conference, or any
where else. Moreover, as has been pointed out by a leading English
writer, "The British Government has published no document showing the
conclusions formed by it upon the effect of the Great War upon the
different classes of treaties existing in 1914 between Great Britain and
statement

as

principles

to the effect of

in

war on

enemy Powers."74

The

writer says further:

same

"But

an

examination

of the preparatory work

done in

anticipation

of the

at the end of the World War

was to regard all treaties to which two belligerents were
only parties as having been annulled by the war. ..." 2 Oppenhetm, International
Law (Lauterpacht's Sth ed. 193S) 2S4. But Fenwick says, "The provisions of the Treaty
of Versailles in respect to the effect of the World War upon the treaties to which Germany
was a party are of an exceptional character and represent rather the imposition of penal
ties upon the defeated state than the recognition of the legal survival of preexisting treaties."
Fenwick, International Law (2d ed. 1934) 459.
Tobin, discussing the Treaty of Versailles and the effect of the World War on pre
existing treaties, states, "The first point which stands out from the peace treaties of 19191923 is their avoidance of any indication of the status of prewar treaties during the
period of the war. The peace conferences were faced with the primary problem of setting
up a new charter for the control of international affairs, and they devoted themselves to
this task without involving themselves with the problem of what the situation had been
during the past war." Tobin, Termination of Multipartite Treaties (1933) 139-140.
"David Hunter Miller's, My Diary of the Peace Conference sheds little light upon the
subject. He expressed the opinion in a memorandum (Document No. 782) that, "Regard
less of the war, it seems almost without doubt that the treaties made by the United States
with Austria-Hungary are at an end, in view of the breakup of that Empire." 8 Miller,
My Diary of the Peace Conference (1924) 313. In a memorandum which he prepared
on the prewar treaties with Germany, he said, "Disregarding the effect of war, and taking
into account the limitations of the boundaries of Germany by the coming Treaty of Peace
I think that the general clause [in the treaty] should recognize the annulment of all
treaties heretofore existing between Germany and the United States. ..." 6 Miller, My
Diary of the Peace Conference (1924) 343.
In a memorandum prepared the latter part of 1918, by a committee consisting of Learned
Hand, Charles M. Hough, Thomas Ewing and Archibald Cox, it was said in regard to
the Patents, Trademarks and Copyright agreements with Germany, "As to the future, it
is the best opinion of publicists that agreements such as the existing international conven

the

...

tions and the treaties between the United States and the Central Powers revive automatic
ally upon the declaration of peace." It is stated further that the recommendations "are
founded upon the theory that the patents are to be treated as though they had always
on the Reciprocal Adjustments of Rights in Patents,
Copyrights Pending during the War (Central Printing Plant, A.E.F. 1919).
This memorandum is reprinted as Document 860, 8 Miller, supra.
"McNair, op. cit. supra note 58, at 548.

remained in existence." Memorandum
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X, Section ii, of the Treaty of Versailles and
corresponding provisions of the other Treaties suggests that the policy of
the British negotiators in this respect (and Great Britain as only one of many
States concerned) was probably based upon the following legal conclusions.
Peace Conference and of Part

the

"(i) Bilateral Treaties. All treaties between Great Britain and an enemy
State were regarded as ipso facto terminated by the war and as requiring express
revival by the Treaty of Peace if it was desired that they should be in force
again upon the conclusion of peace
Accordingly, Article 289 of the Treaty
of Versailles is based upon this view of the effect of war upon bilateral treaties."75
.

The

.

.

Reporter for the Harvard Draft Convention
expressed the opinion that:

the Law of

on

Treaties

"The renewal clauses may have been inserted as a precaution and in order
remove doubt and possible controversy as to the status of the treaties,

to

without any intention of asserting the principle of automatic termination. In
any case, the dispositions of such clauses are usually dictated by the political
interests of the victorious belligerent and may not therefore enunciate any

juridical principle concerning the effect of

war on

treaties."76

Sir Cecil Hurst says the practice of inserting clauses in treaties of
peace reviving the treaties in force between the belligerents, "seems

unless

meaningless
on

the other

hand,

had put

war

an

end to the treaties."77

states that "the insertion of

a

clause

Phillipson,
merely renewing

prior treaties does not necessarily mean that those treaties were ex
tinguished by war."78
It is submitted, for the same reasons advanced by Phillipson and by
the Reporter for the Harvard Draft Convention on the Law of Treaties,
that the practice of States, as indicated in the treaties of peace, does not
clearly set forth a rule of law in regard to the effect of war on treaties
TCW. at S48-S49.

'"Harvard Draft Convention
Effect of War

on

on

the

Law

�"Hurst, op. cit. supra note 21, at 37, 38.
"^Phillipson, cited supra note 50, at 255; cf.
where

it

is

of

Treaties, Comment
(Supp.) 1203.

Article 35, The

on

Treaties (1935) 29 Am. J. Int. L.

stated that "Treaties of

peace

2

Hyde, International Law (1922) � 550,
revealed widespread recognition that

have

conventions, save those which purported to establish a permanent condition of
things, or were designed to regulate the rights of the parties as belligerents, were annulled
by the occurrence of war.
Arrangements concerning former treaties have not implied
a recognition of their survival by operation of law, but simply an acknowledgment of
the value of their provisions as a basis for fresh covenants." Cf. Article VI of the Reso
lutions of the Institute of International Law, adopted at Christiania in 1912, Effects of
War upon Treaties and International Conventions (1913) 7 Am. J. Int. L. 154, which
reads in part as follows: "Hence, if there is no formal clause in the treaty of peace, it
Treaties not affected by war, whether they have been
should be considered that:
."
suspended or not during the course of hostilities, are tacitly confirmed.
former

.

.

.

.

.

.

.

.
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in existence at the outbreak of the

war.
The modern practice of in
serting in treaties of peace articles as to revival or termination of pre
existing treaties provides arguments both for and against a rule of uni
form termination of treaties at the outbreak of war. Moreover, when a
peace treaty expressly abrogates preexisting treaties, it does not follow
that they are terminated ipso facto upon the outbreak of the war; it
seems equally logical to hold that they remain in force until the
treaty
of peace has been concluded.
Furthermore, if the treaty of peace is
silent as to the effect of the war on preexisting treaties, it is no more
reasonable to assume that the parties thereby intended the abrogation
of these treaties than it is to hold the contrary view; that is, that the
parties thereby intended that the treaties continue in or resume full
operative effect after the cessation of hostilities.

Judicial Decisions

(c)

United States Courts

Although the state and lower federal courts have on a number of occa
sions been called upon to determine the effect of war upon bilateral
treaties,79 the United States Supreme Court has decided only two cases
involving this controversial question. Because of the importance of these
two cases as precedents, we shall discuss them at some length. The first
case, Society for the Propagation of the Gospel v. New Haven,80 was
concerned with the following factual situation: In 1761 the plaintiff, an
English eleemosynary corporation which had been chartered by the king
for religious purposes, acquired a tract of land in the town of New Haven
which it held until 1794, when the State of Vermont enacted legislation
granting the Society's lands "to the respective town in which such lands
lay." Acting under this legislation the selectmen of the town of New
Haven, on February 10, 1800, leased the Society's land in New Haven
in perpetuity to William Wheeler. The Society brought an action for
ejectment. The judges of the circuit court being divided in opinion as to
whether judgment should be rendered for the plaintiffs or defendants,
certified the question to the Supreme Court.
The defendants contended, inter alia, that if the Society was protected
by Article 6 of the Treaty of Peace of 1783 in its claim to the land,
�In this paper most of these decisions are discussed at length. There are, however,
are of little or no assistance in an analysis of the

two or three lower court cases that

problem involved; hence no reference is made
�"8 Wheat. 464 (U. S. 1823).

to them.
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end to that treaty, "and,
had been revived

it, unless they

not done."

Article 6

provided :

"That there shall be

no future confiscations made, nor any prosecutions com
menced, against any person or persons, for or by reason of the part which he or
they may have taken in the present war; and that no person shall, on that
account, suffer any future loss or damage, either in his person, liberty or

property.

The

.

Court,

.

."81

finding for

on

the

found it unnecessary to base its

Society,

decision upon the effect of the War of 1812 upon Article 6 of the Treaty
of Peace of 1783.
It held (1) that the Revolutionary War did not
have the effect of divesting land held under a valid "and subsisting
grant," such as the grant made to the Society; and (2) that the grant
by the state to the town of New Haven was "utterly void, being passed in
contravention of the treaty of peace,
considered as the supreme law."82

which,

in this

respect, is

to be

Since the Court found that the Act of the State was void because in
conflict with the treaty, it would seem that it was unnecessary for it to
consider the effect of the War of 1812 upon Article 6. It did, however,
that treaties become ex
say that it was not inclined "to admit
.

tinguished, ipso facto, by
they should be revived by
of peace." The Court said

war
an

.

.

between the two

express
further:

or

implied

governments, unless

renewal

on

the return

be treaties of such a nature, as to their object and import,
will put an end to them; but where treaties contemplate a perma
nent arrangement of territorial, and other national rights, or which, in their
terms, are meant to provide for the event of an intervening war, it would be
against every principle of just interpretation, to hold them extinguished by the
"There

as

that

may

war

war.
We think, therefore, that treaties stipulating for permanent
and general arrangements, and professing to aim at perpetuity, and to
deal with the case of war as well as of peace, do not cease on the occurrence
of war, but are, at most, only suspended while it lasts; and unless they are

event of

.

.

rights,

^8 Stat. 81, 83.
'"Society for the Propagation of the Gospel v. New Haven, involved a construction
of Article 6 of the Peace Treaty of 1783. Although Article 9 of the Jay Treaty
proclaimed February 29, 1796, "confirmed" Article 6, it is believed that, since the
was passed in
1794, the decision is not based on a construction of
Jay Treaty. For a discussion of the Jay Treaty, see Crandall, cited
supra note 62, at 79-80, 16S; and McLaughlin, A Constitutional History or the United
States (Student ed. 1935) 258-261.

Vermont

statute

Article 9 of the
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waived by the parties, or new and repugnant
in their operation at the return of peace."83

stipulations

are

153

made, they revive

Although these

statements are dicta, they clearly indicate the view of
the Court that certain types of treaty provisions survive war. Moreover,
as pointed out by Sir Cecil Hurst, the statements suggest that the Court

"would have held that individuals entitled to the benefit of the treaty
able to obtain new property rights after the war had supervened,
otherwise the passage in his judgment as to the permanence of treaties
were

seems
were

unnecessary,

not affected

by

as

he had

already

made it clear that

acquired rights

the War."84

In the second case, Karnuth v. United States,85 the Court held that
Article 3 of the Jay Treaty of 1794 "was brought to an end by the War

of 1812."86 The facts

follows:

Mary Cook, a native of Scotland
was a spinner by occupation,
and Antonio Danelon, a native of Italy who came to Canada in 1923,
and who alleged that he became a Canadian citizen by reason of his
father's naturalization, sought admission to the United States as non
immigrants under the Immigration Act of 1924. The one desired admis
sion to look for work; the other, who had been working in the United
States for more than a year, crossing over daily by the use of an identi
fication card, sought admission to resume work. Both were arrested and
denied admission on the ground that they were quota immigrants within
the meaning of the Act. In a habeas corpus proceedings the district
court sustained the action of the immigration officials.87 This decision
was reversed on appeal by the circuit court which held that an alien
crossing from Canada to the United States daily to work was not an
immigrant within the meaning of the Immigration Act.88 Thereupon the
government petitioned for a writ of certiorari which the Court granted.
The government, in its contention that the Act prohibited the free
passage of the two persons in question, took the position that there was
no conflict between the treaty and the statute, "but, in any event, the
who

came

were as

to Canada in 1924 and who

M8 Wheat. 464, 494-49S (U. S. 1823).

MHurst, loc. cit* supra note 37.
"279 U. S. 231 (1929).
mId. at 241.
"United States v. Karnuth, 31 F. (2d)

783 (W. D. N. Y. 1927). In this opinion the
it cannot be considered as in
assuming art. 3 to be still in force
said, ".
." 31 F. (2d) 783, 789 (W. D. N. Y. 1927).
cluding British subjects not born in Canada.
""United States v. Karnuth, 24 F. (2d) 649 (C. C. A. 2d 1928).
court

.

...

.

.

.
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abrogated by the War of 1812."89 The
light of the latter argument since, if
this point was upheld, it would not be

in the
on

consider whether the statute conflicted with the treaty. The
Court decided, Justice Sutherland delivering the opinion, that Article 3
of the Jay Treaty which provided reciprocally for free ingress and egress

necessary to

"to his

Majesty's subjects, and to the citizens of the United States"90
abrogated by the War of 1812.
Although Article 28 of the Jay Treaty provided that "the first ten
articles shall be permanent," the Court was of the opinion that Article 28
meant that, since all the other articles were limited to a specific time,
the first ten were to be permanent only in the sense that there was no
stated date for their termination. In determining whether Article 3 sur
had been

the Court looked to the "intrinsic character" of the par
stipulation and concluded that the privilege it accorded:

vived the

ticular

war

is one created by the treaty, having no obligatory existence apart from
instrument, dictated by considerations of mutual trust and confidence, and
resting upon the presumption that the privilege will not be exercised to unneighborly ends. It is, in no sense, a vested right. It is not permanent in

".

.

.

that

""In the Government's Brief in the Supreme Court in Karnuth v. United States, supra
85, it is said, "The rules which determine whether a treaty stipulation is abrogated
by war between the signatory powers are reasonably well denned. The effect of war
note

treaty stipulations. Some stipulations are of such a nature
object and import that war will put an end to them. Others are not affected
by subsequent hostilities. Where a treaty stipulation provides for a permanent arrangement
of territorial and other like national rights, such as boundary lines, or settles existing land
titles, thus creating vested property rights, war does not abrogate the stipulation so as
to divest the property rights or unsettle the permanent arrangements thus made. Treaties
which by their terms deal with the case of war as well as peace, such as a stipulation that
private property of enemy nationals shall not be sequestered in time of war, manifestly
are not abrogated by hostilities.
"Treaties which expressly deal with intervening war and provide by their terms for the
revival of the obligations after hostilities may have ceased, are not ipso facto extinguished
by war. On the other hand, stipulations not of the kind above denned, and which merely
grant temporary privileges not in the nature of fixed and permanent rights and arrange
It seems to be generally recog
ments are abrogated, not merely suspended by war.
nized by the authorities, that an ordinary treaty of commerce and navigation, dealing with
commercial intercourse between the treaty powers, is of the type abrogated, not merely
." Government's Brief at 21, 22. The English and American
suspended, by war.

depends

as

upon the nature of the

to their

...

.

cases are

.

discussed in this brief

as

well

as

the views of commentators

on

international law.

General, Green H. Hackworth and Richard W. Flournoy, Jr., of
the State Department signed the brief.
"�279 U. S. 231, 236 (1929).
In addition to the Solicitor
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It is

its nature.

wholly promissory and prospective and necessarily ceases to
of war, since the passing and repassing of citizens or subjects
of one sovereignty into the territory of another is inconsistent with a condition
The reasons for the conclusions are obvious among them, that
of hostility.

operate in

state

a

.

�

.

otherwise the door would be open for treasonable intercourse. And it is
easy
to see that such freedom of intercourse also may be
incompatible with condi
tions following the termination of the war. Disturbance of peaceful relations
between countries occasioned by war, is often so profound that the
accompany
ing bitterness, distrust and hate indefinitely survive the coming of peace. The
causes, conduct

or

result of the

may be such

war

privilege inconsistent with a new or
the provision belongs to the class
between the high contracting parties.
Karnuth

as to render a revival of the
altered state of affairs.
It follows that
of treaties which does not survive war
.

.

."91

.

.

(Italics supplied).

United States92 is the first and

only case in which the
Court directly ruled on the effect of war on treaties. In holding that
Article 3 was abrogated by the war the Court attempted to reconcile
its opinion with the dicta of Justice Washington in the case of the Society
for

the

v.

Propagation of

statements which that

the Gospel
Justice had

New

v.

made in

Haven?s and reaffirmed the
regard to the effect of war

upon treaties.
The holding in the Karnuth case94

was no doubt governed by the
expression of policy of the political departments as embodied in the
Immigration Act, as well as by the fact that abrogation was strongly
supported by an executive opinion.95 Although the decision has been
criticized, it would appear that the Court's opinion that "passing or
repassing" of Canadian citizens or subjects is inconsistent with the con

duct of war,

as

well

as

"the altered state of affairs" after the war, is

sound construction of the

a

treaty.96

aId. at 239-240.

""See

note

85, supra.

"See
MSee

note

80, supra.

note

85, supra.

"The executive opinion

was

a

ruling by the Department of Labor.

Borchard makes

this comment, "This decision [Karnuth case], however, the only one in American history,
it is believed, in which it has been judicially held that war abrogated a treaty, was sup

ported by

force,

same effect, and the treaty, if deemed now in
important restrictive immigration policy of the

executive conclusion to the

an

would

have

United States."

conflicted with

the

Borchard, cited supra

wIt is said in the Comment

on

note

22,

at 585.

Article 35 of the Harvard Draft Convention

on

the

J. Int. L. (Supp.) 1187, "This decision is to be regretted;
it cannot be defended in the light of practice and jurisprudence." Cf. 2 Hyde, Interna
tional Law (2d ed. 1945) � 550, note 5, in which it is said, "The author [Hyde] does not
share the view of Professor Garner [the Reporter for the Harvard Draft Convention] that
Law of Treaties

(1935)

29 Am.
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The lower federal courts have on a number of occasions ruled upon
the effect of war upon treaties.97 With only one exception they have
held that the

particular treaty provisions in question survived the out
The one exception was United States v. Garrow98 in which
the Court of Customs and Patent Appeals construed Article 3 of the
Jay Treaty and felt bound by the decision in the Karnuth case." As
for the other decisions, the most thorough discussion of the subject of
the effect of war upon treaties appears in Judge Mack's opinion in The
Sophie Rickmers case100 which we shall discuss in detail.
The court held in The Sophie Rickmers case that the provisions in the
prewar treaties with Germany relating to reciprocal tonnage duties were
not annulled by the outbreak of the World War. The facts were as
follows: The United States customs collector, claiming statutory author
ity, imposed upon the vessels of the plaintiff (a German corporation)
tonnage duties of fifty cents per ton in excess of the rate on United
States vessels. The duties were charged and collected during the period
between the resumption of trade relations with Germany after World
War I and the ratification of the Treaty of Berlin which restored friendly
relations. The German corporation claimed exemption from the higher
tonnage duties, inter alia, because of the reciprocity provisions of the
Convention of Friendship, Commerce and Navigation of 1827 with the
break of

war.

"In

one

case

'cannot be defended in the

"

light of practice and jurisprudence.'
Propagation of the Gospel v. Wheeler, 22 Fed.
early cases, Society
Cas. 756, 766 (1814) Justice Story said, "This article [Art. 9 of the Jay Treaty] has
never been annulled, and therefore remains in full force. It deserves, and ought to receive,
It was obviously the design of the contracting
a liberal and enlarged construction.
parties, to remove the disability of alienage, as to persons within the purview of the
article, and to procure to them a perfect enjoyment and disposal of their estates and titles.
If, during war, their right to grant, sell or devise, such estate and titles were suspended,
it would materially impair their value."
w88 F. (2d) 318 (C. C. P. A. 1937), cert, denied 302 U. S. 695 (1937).
"In McCandless v. United States, 25 F. (2d) 71 (C. C. A. 3d 1928), it was held that
Article 3 was unaffected by the War of 1812 in so far as it concerned "the Indians residing
on either side of the line" and therefore they were held to be unaffected in their right
to pass this line (boundary) at will. Although this case was not mentioned in the opinion
of the Supreme Court in Karnuth v. United States, supra note 85, it is believed on the
basis of this Supreme Court decision and the holding in United States v. Garrow, supra
the decision in this

for the

of the

...

note 98, that the McCandless case has been overruled. In the Garrow case the Court of
CustomS and Patent Appeals held that a Canadian Indian was no longer entitled to bring

in baskets free of

duty,

a

right claimed by virtue of Article 3 of the Jay Treaty. It thus
(1933), which had felt bound by the

reversed the Customs Court, Treas. Dec. No. 48208

decision in the McCandless

case.

1004S F. (2d) 413 (S. D. N. Y. 1930).
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Free Hanseatic Cities,101 and the Treaty of Commerce and Navigation
of 1828 with Prussia.102 The government moved to dismiss the plaintiff's
petition for recovery of the tonnage duties paid, on the ground that it
did not state

of action. The

government's motion was denied.
holding
particular treaty stipulations survived the outbreak
of war, Judge Mack reasoned as follows: War does not necessarily de
stroy obligations which rest upon international compact; stipulations in
treaties of commerce that affect the transportation of goods should be
interpreted, if reasonably possible, so as again to bring about for that
period following the cessation of hostilities, the status which prevailed
before the war; and the intention of the parties must be determined
from the circumstances, that is, "in the light of the history of our com
mercial policy." Thus, stating that the court's criteria for judgment
"must be pragmatic," he found from the commercial practice of the gov
ernment that the reciprocal treaty stipulations were in force at the time
the tonnage duties were charged and collected.103
Many writers have expressed the opinion that commercial stipulations
or purely commercial treaties are abrogated
by war. In reviewing the
expressions of opinion by the commentators Judge Mack said:
In

a cause

that the

"Treaties of

amity and commerce lie in the borderland of controversy. Hall,
example, states that such treaties are nullified by the status of belligerency.
Hall, International Law, 404 ; 2 Hyde, International Law, � 550; 2 Fauchille,
supra, 55; Wheaton, International Law (5th Ed.) 377. Fiore and Calvo, on
the other hand, seem to favor their survival. Fiore, supra; Calvo, le droit
international (3d Ed.) �� 1687 and 2961; see also Lawrence, Principles of
Int. Law, 313; authorities cited in Fauchille, 55, note. Other writers believe
that commercial treaties are either merely suspended or entirely annulled at
the option of either of the belligerents. Phillipson, Termination of War and
Treaties of Peace, 264; 2 Oppenheim, International Law, 203."104
for

mS Stat. 366; 1 Maixoy, Treaties 901.
1<a8 Stat. 378; 2 Maixoy, Treaties 1496.
10"In Flensburger Dampfercompagnie v. United States, 59 F. (2d) 464 (Ct. CI. 1932),
the Court of Claims was confronted with a factual situation somewhat similar to that in
The Sophie Rickmers case. The decision, however, was primarily based upon a statutory
provision which the court in the Rickmers case had held was no longer in force. In the
under the terms of the treaty of peace
course of the opinion Chief Judge Booth said, ".
with Germany of 1921, the provision was made for the manner of the termination of
the treaty of 1828 and its termination was effected six months later, after the date of the
." 59 F. (2d) 464, 470-471 (Ct. CI.
exchange of ratification of November 11, 1921.
1932). Professor Borchard, who appeared as counsel for the German shipping company,
says the court stated that the treaty of 1828 was terminated on May 11, 1922, only,
thus deciding a question "which the Department of State had never decisively passed
upon." Borchard, cited supra note 22, at 582-584.
"*4S F. (2d) 413, 419 (S. D. N. Y. 1930).
.

.

.

.
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Although Judge Mack took into consideration the character or type of
treaty stipulations under consideration, his opinion is apparently based
upon the

implied intention of the parties. Thus, he says, "The criterion
merely one of presumption. The intention of the parties must
be determined from the surrounding circumstances." (Italics supplied).105
The court then found from "the long-established American practice in
favor of reciprocity"106 that the particular treaty stipulations were in
effect from July, 1919 to November 11, 1921, during which time the
excess tonnage duty was collected.107
In Hempel v. Weeding the court held that certain stipulations in the
Treaty of 1828 with Prussia109 which provided that citizens of the re
spective states shall have "the same security and protection as natives
of the country wherein they reside"110 survived the war between the
United States and Germany. In this case a German immigrant was
arrested in 1927 and held for deportation for having been convicted in
Germany of the crime of embezzlement. Prior to his coming to this
country he had been pardoned for the crime. In a habeas corpus pro
ceeding the court ordered his release. The court said:
is at best

"While the
did not
were

The

Treaty of
profess to aim

bound to result in

cases

1828 did not deal with the

case

of war, and while it
acts that

perpetuity, it did authorize the doing of
enduring interests and relations."111

at

discussed in the preceding paragraphs involved interpreta
provisions which were unrelated to the acquisition of

tions of treaty

Although the federal courts have never definitely answered
question as to the effect of war upon such treaty provisions, there
are three leading state supreme court decisions on the subject, the most
important of which is that of Techt v. Hughes}12 This New York case,
in which Judge Cardozo delivered the opinion, appears to be the first
Anglo-American case to hold that treaty provisions dealing with the
inheritance of property not only survive the outbreak of war between
the parties, but also are not suspended during the war. The facts in
property.
the

'Id. at 420.

"Ibid.
'For

a

criticism of this

opinion

see

(1931)

31 Col.

L. Rev. 893.

'23 F. (2d) 949 (W. D. Wash. 1928).
'8 Stat. 378.

'Hempel

v.

Weedin,

23 F.

(2d) 949, 955 (W. D. Wash. 1928).

l23 F. (2d) 949, 956 (W. D. Wash. 1928).
!229 N. Y. 222, 128 N. E. 185 (1920), cert, denied 254 U. S. 643 (1920).
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Techt v. Hughes112, were as follows: On December 27, 1917, nearly three
weeks after the declaration of war against Austria-Hungary, an American
citizen died intestate in New York where he owned land. Two daughters
survived him, one of whom, Mrs. Techt, had married a citizen of AustriaHungary in 1911; and had, according to American law at that time,

acquired the nationality of her husband. She continued to reside in the
United States, even after war was declared against Austria-Hungary on
December 7, 1917. The other daughter, Mrs. Hughes, the defendant,
opposed the claim of her sister to a share in their father's estate on the
ground that Mrs. Techt was an alien enemy and therefore could not
inherit real property according to the laws of New York.114 It appeared
that Mrs. Techt was not subject to any of the special disabilities placed
on

alien enemies

by

the Act of

Congress.

heriting her share of the property, inter
between the United States and Austria of

She claimed the

alia,
1848,

right

of in

of the treaty
by
in force at the outbreak
reason

of the war, which provided that nationals of each country could take
by descent within the other country.115

land

The

question involved in Techt v. Hughes11* was the same as in the
reciprocal inheritance cases now pending. May an enemy alien take
property when he is prohibited from doing so by a state statute, but has
the right by treaty provision? The treaty involved had been concluded
with Austria before the outbreak of the war; the New York court had
to consider whether it was still in effect inasmuch as in 1920 the war
113Ibid.
^"Section 10 of the New York Real Property Law provided that: "'A citizen of the
United States is capable of holding real property within this state, and of taking the
by descent, devise or purchase,' and that 'alien friends are empowered to take, hold,
transmit and dispose of real property within this state in the same manner as native born

same

"

See Techt v.
citizens, and their heirs and devisees take in the same manner as citizens.'
Hughes, 229 N. Y. 222, 228, 128 N. E. 185, 186 (1920). The court held that in accordance
with this statute alien enemies could not inherit land in New York unless their rights
were protected by treaty.
"^Article 2 of the treaty of 1848 with Austria-Hungary provided that: "Where, on the
death of any person holding real property, or property not personal, within the territories
of one party, such real property would, by the laws of the land, descend on a citizen
or subject of the other, were he not disqualified by the laws of the country where such
real property is situated, such citizen or subject shall be allowed a term of two years
to sell the same; which term may be reasonably prolonged, according to circumstances;
and to withdraw the proceeds thereof, without molestation, and exempt from any other
charges than those which may be imposed in like cases upon the inhabitants of the
country from which such proceeds may be withdrawn." 9 Stat. 944, 945.

""See

note 112

supra.
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at an end. In holding that the
prevailed over the statute, Judge
Cardozo stated that he had applied the following principle or standard:
"That provisions compatible with a state of hostilities, unless expressly
terminated, will be enforced, and those incompatible rejected."117 In
view of his thorough research on the subject and his logical reasoning it
seems worthwhile to quote somewhat at length from his opinion:

treaty

was

not

yet technically

still in force and thus

was

to-day does not preserve treaties or annul them, regard
produced. It deals with such problems pragmatically, pre
serving or annulling as the necessities of war exact. It establishes standards,
but it does not fetter itself with rules. When it attempts to do more, it finds
that there is neither unanimity of opinion nor uniformity of practice.
"International law

less of the effects

.

.

.

"Intention in such circumstances is clear. Those instances do not represent
distinct and final principles. They are illustrations of the same principle. They
are applications of a standard.
When I ask what that principle or standard is,
and endeavor to extract it from the

long chapters in the books, I get this,
nothing more: That provisions compatible with a state of hostilities, unless
118
expressly terminated, will be enforced, and those incompatible rejected.
and

.

*

*

.

*

"This, I think, is the principle which must guide the judicial department
of the government when called upon to determine during the progress of a
war whether a treaty shall be observed, in the absence of some declaration
by the political departments of the government that it has been suspended
annulled.
,119
"President and senate may denounce the treaty, and thus terminate its life.
Congress may enact an inconsistent rule, which will control the action of the
The proposed treaties with Germany and Austria give the victorious
courts
or

.

.

.

.

.

privilege of choosing the treaties which are to be kept in force or
some one of these things is done, until some one of these
events occurs, while war is still flagrant, and the will of the political departments
of the government unrevealed, the courts, as I view their function, play a

powers the

But until

abrogated.

humbler and

more

bloc.

cautious part.
Their part it

It is

not

for

them to

denounce

treaties

is, as one provision or another is involved
in some actual controversy before them, to determine whether, alone or by
force of connection with an inseparable scheme, the provision is inconsistent
with the policy or safety of the nation in the emergency of war, and hence

generally,

en

presumably

intended to be limited to times of

peace."120 (Italics supplied).

Judge Cardozo then stated his view that the maintenance of the treaty
in harmony with the nation's policy and consistent with the nation's
welfare since, with respect to nonresident aliens: "Custody would then
was

U7229 N. Y. 222, 241, 128 N. E. 185, 191 (1920).
�Id. at 241, 128 N. E. at 191.
n'Id. at 242, 128 N. E. at 191, 192.
�Id. at 243, 128 N. E. at 192.
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The proceeds of the

within the

jurisdiction."121

citizens in the maintenance in force

of the treaty inasmuch as the treaty gave reciprocal privileges to the
subjects of each state, "and is thus of value to one side as much as to
In preserving the right of inheritance for citizens of
the other
Austria when the land inherited is here, we preserve the same right for
our citizens when the land inherited is there.
Brown v. United States,
...

Cranch, 110, 129, 3 L. Ed. S04."122
The opinion of Judge Cardozo in Techt v. Hughes has been generally
accepted by the courts and by writers upon the subject.123 In Goos v.
Brocks,124 a case involving somewhat similar facts, Judge Good of the
Nebraska Supreme Court made this statement concerning the principle
laid down in Techt v. Hughes,
'That (treaty) provisions compatible
with a state of hostilities, unless expressly terminated, will be enforced,
8

"

m7�f. at 245, 128 N. E. at 192.
'""Id. at 247, 128 N. E. at 193.

"Note, Privilege of Alien Enemies to Inherit Under Treaty (1920) 30 Yale L. J. 176,
In approving Judge Cardozo's opinion in Techt v. Hughes, the author says that one
school of thought ".
adopts the view that treaties in principle remain in force during
hostilities, except such as are incompatible with a state of war. While this doctrine is
not yet adopted by many writers
it has nevertheless in its support some weighty
opinion, including the authority of Kent and the Institute of International Law. In a
country by whose constitution treaties confer rights on private individuals, it is much
the better principle to adopt. Its application can be worked out pragmatically. Until,
therefore, the political department of the government proclaims the termination of treaty
stipulations conferring private rights and no injury to the nation resulting, it seems much
And the court
more preferable to give effect to such stipulations as the law in force.
179.

.

.

...

in the instant

case

so

held."

See also (1920) 19 Mich. L. Rev. 104; Note, Standards in International Law (1921)
34 Harv. L. Rev. 776, 779; Orfield, loc. cit. supra note 18.
Professor Hyde is critical of the opinion in Techt v. Hughes. He says, "In some instances,

tribunals, searching for a rule of law indicative of an effect or lack
parties to treaties upon their agreements, rather than for
proof of the design of the parties, and dismayed by the diversity of opinion concerning
what such a rule should entail, have endeavored to find a reasonable basis for conclusions
that would sustain the particular agreements under consideration. This judicial quest
which has usually marked unconcern for the elements that enter into the requisite per
formance of the interpretative task, reveals a tendency to set up standards or tests which
appeal to the minds of the judges rather than are shown to have influenced the thinking
of the parties." 2 Hyde, International Law (2d ed. 1945) � 550.
Techt v. Hughes is also criticized in the annotation of the case in 11 A. L. R. 180 (1921).

however,

American

of effect of

war

between the

^117 Neb. 750, 223 N. W. 13 (1929).
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principle

founded

and sound reason."135

The facts in the
Nebraska

on

case

October

were

follows:

as

Fred Ohle died intestate in
state. His

23, 1917, owning certain lands in that

nonresident

only heirs,
next

we

[Vol.

Journal

claim to

aliens, laid

of kin and heirs at law.

In

ownership of the land
action

order

as

issued

partition
confirming their claim. A sale was ordered, and after the purchasers
had paid part of the purchase price, the heirs at law moved for a con
firmation of the sale and for a distribution of the proceeds. Thereupon,
the purchasers filed a petition in which they asked that the sale be
vacated on the ground that the parties to the action were nonresident
aliens and thus incapable of inheriting the lands in question; that, there
fore, they had no title, and no title could be given the purchasers.
The trial court found that the parties to the action were nonresident
aliens and were, therefore, incapable of inheriting the lands in Nebraska.
The parties then appealed to the Supreme Court of the state. The State
of Nebraska, having first obtained leave, intervened and claimed title
to the real estate by escheat, upon the ground that Ohle left no kindred
capable of inheriting, since at the time of his death a state of war existed
between the United States and Germany.
The court, after finding that nonresident aliens were incapable of
inheriting under the common law and state statutes in force at the time
of Ohle's death, examined the provisions of the treaty of 1828 with
Prussia, which guaranteed to Prussian nationals the right to inherit from
a

an

was

citizen of the United States.126

The court found that such treaty
fact that a state of war existed
the
provisions
abrogated by
between Germany and the United States at the time of Ohle's death.
In support of their contention the State of Nebraska and the appellees
a

were

not

had called to the court's attention

letter from the

a

dated March

in which it

not

1828 with Prussia

21, 1923,
regard the Treaty of
at

758,

was

Department of State,
Department did
being in force," since

said that the
as

"now

223 N. W. at 16.

128The appellants relied upon Article XIV of the Treaty with Prussia of 1828 which
provided: "The citizens or subjects of each party shall have power to dispose of their
And where, on the
personal goods within the jurisdiction of the other, by testament
.

.

.

death of any person holding real estate within the territories of the one party, such real
estate would, by the laws of the land, descend on a citizen or subject of the other, were
he not

disqualified by alienage,

such citizen

to sell the same, and to withdraw the

384;

2 Treaties and Conventions 1500.

or

subject shall be allowed

proceeds

a

reasonable time

without molestation. ..."

8 Stat.

378,
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the United States Government had not given notice, within the specified
time, of its intention to revive the treaty. The letter was as follows:
"By the treaty concluded between the United States and Germany on
Germany accords to the United States rights and advan
August 25, 1921
tages stipulated for its benefit under the treaty of Versailles, which has not
been ratified by this government. Under article 289 of that treaty bilateral
treaties with Germany concluded with each of the allied and associated powers
are in effect declared abrogated and the right is accorded to each allied or
associated power to revive by giving notice to Germany within a specified period
..

.

convention which it may be desired to continue in effect. This
not give notice within the period referred to in article 289
as extended by paragraph 5 of article 2 of the treaty between the United States
and Germany of August, last, of its intention to revive the treaty of 1828
between the United States and Prussia and this treaty, therefore, is not regarded
by the department as now being in force."127
any

treaty

or

government did

correctly observed, however, that there was nothing in the
was the opinion of the Department of State that
the treaty was or was not in force in October, 1917, "or that it was abro
gated by the declaration of war between the United States and Ger
The court

letter to indicate that it

many."128

The court then said:

"The inference is plain that the abrogation of the treaty was effected by
the treaty of peace concluded between this country and Germany in August,
1921, and which adopted the provisions of the treaty of Versailles with certain
exceptions. This treaty of peace was concluded long after the death of Ohle."129

The court discussed

briefly

the effect of

war

upon different

for

treaties. It stated that treaty provisions providing
friendly
cial relations and for alliances, as well as those, generally, of a
nature, "are necessarily suspended or abrogated by a state of
tween the

contracting

powers

.

.

.

treaty provisions

types of
commer

political
war

be

which fix national

nation to another nation
and which from their nature are intended to be permanent will remain
in force unaffected by a state of war between the parties to such
treaties."130 The court also discussed the effect of war upon reciprocal
inheritance provisions. It said, "we find the clearest and most compre

boundaries and which cede territory from

one

hensive statement of the law in the opinion in Techt v. Hughes."131
After quoting at length from Judge Cardozo's opinion, the court said :
^Goos v. Brocks, 117 Neb. 750, 755, 756,
"*Id. at 756, 223 N. W. at 15.
""Ibid.
�Id.
la7rf.

at
at

756, 757, 223 N. W. at 16.
757, 223 N. W. at 16.

223 N. W.

13, IS (1929).
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Hughes, supra,

'That

hostilities, unless expressly
terminated, will be enforced, and those incompatible rejected,' we regard as
stating a principle founded on logic and sound reason. It follows that the
treaty provision involved in this action may not be disregarded unless required
by the necessities of war. The right of alien enemies to inherit cannot affect
the fortunes of war existing between the parties to the treaty unless the inherit
ance may be sold and the proceeds placed in the possession of the enemy
during the progress of hostilities. It is at all times within the power of the
government of this country to prohibit the withdrawal of such funds by citizens

(treaty) provisions compatible

of

nation with which

a

we

are

with

at

a

war.

of

state

This power has been exercised in the

providing for the appointment of a custodian of alien enemy
property who by national legislation is authorized to seize and hold during the
war all property situated in this country and owned by alien enemies. Moreover,
passage of the act

the federal government is vested with power to confiscate the
enemies which may come into its possession.
*

"We therefore hold that the

*

property of alien

*

by the treaties
right
involved is a provision that is compatible with, and is not abrogated by, a
state of war between this country and the German empire." (Italics supplied).1*2
Goos

to inherit lands conferred

Brocks bears many points of similarity to Techt v. Hughes.
case the intestate died approximately three weeks after
the outbreak of the war with Austria-Hungary. In Goos v. Brocks the
v.

In the latter

intestate died several months after the declaration of
In both

many.

cases

the alien enemies

precluded

were

property because of applicable state statutes.
court accepted and applied the view expressed
Calvo that treaty
not

were
was

provisions compatible
suspended by the outbreak of

followed in Goos

v.

with
war.

a

war

with Ger

from

In the Techt

by Bluntschli,

state of

This

Brocks. The two decisions

war

inheriting
case the
Fiore and

survived and

or standard
likewise in accord

principle
are

with the view

expressed by the Institute of International Law in its
Resolutions of 1912, and with the view of the Reporter for the Harvard
Research Draft Convention on the Law of Treaties, as expressed in his
comment on Article 35 of the draft. The chief distinction between the
two cases is that in Goos v. Brocks the decision was rendered several
years after the Treaty of Peace with Germany, while the Techt case was
decided before the Treaty of Peace, and thus technically, before the war
was

at

137d.

an

end.133

758, 759, 223 N. W. at 16.
(1929) 27 Mich. L. Rev. 969, 970. The writer, who approves the "standard"
applied in Goos v. Brocks, says: "If the political branch of the government deemed it
inexpedient not to enforce such treaty provisions, it could readily annul them so as to
at

1335ee

bind the courts."
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In State ex rel. Minor v. Reardon,134 the reciprocity inheritance clause
of the treaty of 1828 between the United States and Prussia, was again
involved. The Kansas court likewise held that the clause survived the
the outbreak of war and was not suspended thereby. The facts in the
case were as follows: Adam Leitzbach, a citizen of the United States,
on October 15, 1924, in Kansas, owning land in that state,
leaving no heirs except citizens of Germany. The state brought an
action against the alien relatives asking to be adjudged owner of the
land, on the ground that aliens were incapable of owning land, there
being no state statute qualifying them. The alien relatives relied on the
treaty provisions. The state contended that the treaty ceased to be
effective by reason of the war, but even if this was not the case, its
effectiveness was terminated by reason of the omission of the United
States to take affirmative steps to revive it or keep it in force after the
ratification of the treaty with Germany of 1921.
The court rejected the position taken by the state. As for the effect
of the war upon the treaty provisions, it quoted with approval the
analysis of Judge Cardozo in Techt v. Hughes, supra, and in holding
that such reciprocity inheritance clauses were not abrogated or suspended
by war, said:

died intestate
and

a
property right of an individual already vested under the
existing treaty be disturbed by it. (Society, etc., v. New-Haven,
21 U. S. 464, 494.) But the same reasoning does not apply to a treaty provision
that aliens may inherit, for that is prospective in its operation, and if it is to
survive a declaration of war it must be upon other grounds that is, an inference
that it is intended to be enforced notwithstanding the parties are at war must
be based upon different considerations. Upon the grounds indicated in the
opinion in the Techt-Hughes case we regard the reciprocal privilege of inherit
ance as not so related to the carrying on of a war as to create a presumption
of an intention it should operate only in time of peace. Practically the only
important question is which way the presumption lies, for of course either bel
ligerent by affirmative action may use its own pleasure as to suffering the prewar
condition to continue. We therefore hold that the right of the defendants to
inherit was not cut off by the declaration of war between this country and
Germany." (Italics supplied).135

"Neither will

terms of

an

�

to the state's second contention that the treaty was abro
because
of the failure of the United States to revive it in accordance
gated
with the terms of the treaty of 1921, the court said:

In

answer

"However, the treaty with Germany did
'120 Kan. 614, 24S Pac. 158 (1926).
'Id. at 616, 617, 245 Pac. at 159.

not make the terms of

article 289 of
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the treaty of Versailles binding on the United States. It merely extended to the
United States the rights and advantages stipulated in that article for its benefit.
By that means this country was given the privilege of reviving any treaties (or
parts of treaties) with Germany (or any of the German states) which had been
annulled or suspended by the war, but it does not follow that a part of a treaty
which remained unimpaired required, revival in order to remain in force, even if
that was the effect of the treaty of Versailles as between the parties to it in
a

like situation."136

The court said further:
"But it is difficult to believe there was a purpose to withdraw the privilege of
individuals to inherit, which is not incompatible with hostilities, and which the
We hold that the provisions of the treaty with
war itself had not disturbed.
Prussia so far as it related to this subject remained in force until it was re
placed by a like provision of the treaty with Germany signed December 8,

1923, and proclaimed October 14, 1925."137

English Decisions
leading and practically the only English

(b)

The

to find

1830.

the effect of

case

treaties is Sutton v.
There the court held that Article 9 of the
on

war on

survived the War of 1812.
.

.

subjects

who

we were

Sutton,136
Jay Treaty

able

decided in
of 1794

provided:

hold lands in the territories of the United
States, and American citizens who now hold lands in the dominions of his
Majesty, shall continue to hold them according to the nature and tenure of
their respective estates and titles therein; and may grant, sell or devise the
same to whom they please, in like manner as if they were natives; and that
".

that British

Article 9

that

now

neither they nor their heirs or assigns shall, so far as may respect the said
lands and the legal remedies incident thereto, be regarded as aliens."139

1797, Parliament

In

enacted

statute

a

(37

Geo.

Ill,

c.

97) which

was

entitled "an act to carry into effect the Jay Treaty" and which provided
in section 27 that it should continue in force "so long as the said Treaty
.

.

.

shall continue in

force,

The facts in the Sutton

and

no

longer."

as follows: An American citizen
certain real estate located in London.
This son died in 1810 and left the property to his son, an American
citizen, who in 1819 conveyed his interest in the London property to
case

were

on

his death in 1794 left to his

an

Englishman. When the latter sought

son

to

sell the property his title

'Id. at 619, 245 Pac. at 160.
'Id. at 619, 245 Pac. at 161.

'1 Russ. & M. 663, 39 Eng. Rep. 255 (Ch. 1830).
'8 Stat. 116, 122. Ratifications exchanged October 28, 1795.

was
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the

ground that the American citizen was an alien and
incapable of conveying the property.
Sir John Leach, Master of the Rolls, in holding that Article 9 survived
the war of 1812, said:

questioned

on

therefore had been

".
and, the privileges of natives being reciprocally given, not only to the
actual possessors of lands, but to their heirs and assigns, it is a reasonable con
struction that it was the intention of the Treaty that the operation of the Treaty
should be permanent, and not depend upon the continuance of a state of Peace."
.

.

(Italics supplied).140
And he said further:
"I

am

of the

heirs and

opinion, therefore, in favour of the title,
assigns of every American who held lands in

time mentioned in the Act of the 37 G. 3, are, so far
treated, not as aliens, but as native subjects."141

and consider that the
Great Britain at the

as

regards those lands,

to be

There is some controversy as to just how far-reaching this decision
is. It is to be observed that the American citizen whose title was ques
tioned had inherited the property in 1810; that is, before the War of 1812.
Article 9 of the Jay Treaty of 1794 was, of course, prospective in that
it not

only confirmed

the title of the United States citizens

in Great Britain at the time of its

but also

holding lands
recognized the

ratification,
dispose of the property in the same manner and
to the same extent as native subjects. Since Article 9 was indisputably
in effect in 1810 when the American citizen in question inherited the
property from his father, it follows that, at that date his title to the
property could not have been questioned.
Even if the War of 1812 abrogated Article 9, could the title to property
already acquired in accordance with its provisions be thereupon divested?
Most courts would say "No," on the ground that property rights already
vested under a treaty remain unaffected by subsequent abrogation of
the treaty. Some writers maintain that the English court in this case
went no further than this. They interpret the court's statement that it
was the intention of the treaty that its "operation
should be perma
nent" to mean that rights acquired under the treaty should be perma
nently recognized and not that the treaty itself must continue permanently
in effect. It appears, however, that this interpretation of the court's
statement is too narrow. It is submitted that the court meant by "opera
tion of the Treaty" both past and prospective operation and that the
right

of such citizens to

.

1401 Russ. & M. 663, 675, 39 Eng. Rep. 255, 259 (Ch. 1830).
ltLIbid.

.

.
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consequently said in effect that the contracting parties intended
permanently in operation regardless of the continuance
of a state of peace.142 Under this view the court held that the War of
1812 did not abrogate Article 9.
We think this latter view can be accepted without straining the lan
guage of the court. If we are correct, the fact that an English court has
held a treaty provision to be unaffected by war is noteworthy in the
light of the position taken by English writers and statesmen that war
abrogates preexisting treaties. In any event the decision of the court
was based upon the presumed intent of the parties as to the operation of
court

Article 9 to remain

the treaty.
During World War I the British Prize Courts recognized the

principle
general lawmaking conventions were in force during the war.143
Thus they recognized that certain types of treaties (great lawmaking
treaties) survived and were not suspended during war. However, in
the early cases of The Frau Ilsabe,144 and Le Louis,145 Lord Stowell,
the great English admiralty judge, took the position that "Treaties
are perishable things, and their obligations are dissipated by the first
hostility."146
that

.

.

.

(c) French, German and Other Continental Decisions
Generally, the continental decisions hold that war terminates pre
existing treaties. In regard to treaties concerning individual or private
rights, however, the general view, as reflected in the judicial decisions,
is that war affects such provisions only to the extent necessary for the
""McNair, op.
reasonable that

cit. supra note 58, at 542, says of Sutton v.
heir or assign of Samuel acquiring after the

an

Sutton, "It
war

may

should be

seem

equally

protected, but that does not necessarily follow, and it cannot be said that Sutton v. Sutton
is authority for or against the view that such a treaty is a living source of the acquisition
of new rights after a supervening war."
Hurst, op. cit. supra note 21, at 37, 44, expresses the opinion that the judgment of
Leach, M.R., in Sutton v. Sutton suggests that the court would not have held that indi
viduals entitled to the benefit of the treaty could obtain
war had supervened.

new

property rights after the

"The Dirigo, [1919] P. 204.
"*4 C. Rob. 64 (Adm. 1801).
14S2 Dods. 210 (Adm. 1817).
""In Le Louis, 2 Dods. 210, 258 (Adm. 1817), Lord Stowell was speaking of treaties
which conferred mutual rights of visit and search of ships for the purpose of suppressing
the slave trade.

In The Frau Ilsabe, 4 C. Rob. 64

treaties between Great Britain and the Netherlands
River.

(Adm. 1801), he

relating

to the

was

closing of

speaking of
the Scheldt
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successful conduct of the war.147 War is considered

as a matter between
of individuals survive the
outbreak of war, unless their enforcement would of necessity hinder the
State in its prosecution of the war.
The Court of Turin (1810) held that the treaties of 1760 between

States; treaty provisions protecting

the

King

the

rights

of Sardinia and the French Government survived the War of

1793 between France and Sardinia

so far as Article 67 was concerned.
for
the
abolition
of the droit d'aubaine. The court
provided
of the opinion that this article continued in force, since it did not

This article
was

fall within those

provisions

which of

necessity

must cease to have effect

because of the outbreak of war.148
The French Court of Cassation (1811) held that
treaty of commerce concerning reciprocal civil rights

stipulations
were

in

a

not termi

but

only suspended by the outbreak of war between the parties.149
(1824) held that reciprocal inheritance provisions
in a treaty between the two belligerent parties were only suspended dur
ing the war.150 And likewise in Bicci v. Hospices De Saint-Quentin
(Tribunal of Saint-Quentin, France, 1885), the court, in considering the
effect of war upon stipulations in the Franco-Sardinian treaty of
March 24, 1860 providing reciprocal exemption from the requirement
of posting cost bonds in court actions, said:
nated,

The Court of Colmar

".
even if it is true that war and conquest terminate political treaties, it has
been maintained and adjudged that they only suspend conventions relative to
probate or justiciable interests, not incompatible with the state of war; whereas,
in case of doubt, and in the absence of written international law accepted by
.

.

it is the desire and intention of the contracting parties which alone must
be considered and serve as guides for tribunals.
."151

all,

.

Two

early Belgian

cases

express

a

similar

"'See Tobin, op. cit. supra note 16, at 98.
"This case is discussed in Jacomet, La Guerre

""Ckampeaux-Grammont

v.

.

point

et les

of view.

In 1838 the

Traites (1909) 87.
at length in Jacomet, op. cit.

Cordon, discussed and quoted

supra note 148, at 87-89.
""See Jacomet, op. cit. supra note 148, at 169.
^Bicci v. Hospices de Saint-Quentin (Tribunal of Saint Quentin, France, 1885)

IS

Clunet, Journal du Droit International Prtve 99 (1888), translated by Scott and
Jaeger, Cases on International Law (1937) 581. Jacomet, op. cit. supra note 148, after
commenting upon this case and the continental cases says, "La jurisprudence franchise et
6trangere est done bien nette, et I'expose' succint que j'en ai fait me permet d'affirmer
qu'au XIX* siecle les traites relatifs aux droits des particuliers et a leur exercise, let
conventions reglant leur situation, en un mot les traites d'etablissement ont 6te respectes
par la guerre."
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which had been abolished

again

into force

come

by
by virtue
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d'aubaine,
countries, had
between Belgium and Holland.

question

whether the droit

treaties between the two
of the

war

The court said:
that treaties are suspended during the war this can be
only as between the respective nations and governments but not as between
private individuals. They are not at war, their private rights cannot depend
on uncertain chances; and as long as belligerent countries have not by an express

"And if it is true

so

formal act re-established in their territories those laws invented in times
ignorance and barbarism, the disabilities removed by a treaty cannot be

or

of

revived

automatically."152

In another Court of Brussels

sued out

writ

Belgian subject, in March 1840,
subject, resident of Rotterdam, "to

case a

Dutch

against
judgment that defendant could not inherit from a person who
had died in Brussels on January 10, 1837." The demand was based on
the petitioner's alleged rights as an heir-at-law and on his allegation that
obtain

there
all

a

a

a

was

no

preexisting

treaty of any kind in effect in the year of 1837 because
treaties had been

abrogated by

war.

The court held that:

"Since the treaties with regard to this matter do not aim at the preservation
or defense of the territory of the nation; since they are not dealing with the
rights and duties of the nation as a political body but only with the civil rights
of

individuals;

"Since wars of today are conducted by nation against nation and not by indi
viduals against individuals; since wars are only resorted to in matters pertaining
to the nation as a belligerent body and by such persons who are employed to
conduct the war
since the rights of the individual are sacred; since they
can be enforced by law suits.
"Although the state of war may suspend and even terminate with regard to
collective rights of the belligerent nations, such a suspension cannot reach the
individual rights of one individual against another; the individuals are not in
a state of war.
It is obvious that notwithstanding the war, every individual
preserves with respect to his property all the civil and private rights which the
preexisting laws, agreements and treaties had secured."153
.

.

.

.

.

.

In 1929 the Court of Cassation of Italy, when called upon to decide
the effect of World War I upon Article 5 of the Italo- German Conven
tion of January IS, 1892, with respect to patent rights, took a position

of the French and Belgian courts just discussed. The
position that the convention was abrogated from the date
of the Italian declaration of war on Germany. With reference to the

contrary

to that

court took the

!See Jacomet, op. cit. supra note 148, at 170.
'Id. at 171.
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Treaty of Versailles the

court stated that it had not abrogated the con
question, but rather, confirmed the rule that, except for con
ventions expressly revived by the peace treaty, all treaties between the
belligerents are extinguished by war. The court's language is as follows:

vention in

"The

Treaty of Versailles had not abrogated the convention in question. On
the contrary, the function of the treaty was not, indeed, to suppress conventions
subsisting up till the War, but to revive them having regard to the interests
and the

rights of the victorious States. The treaty confirmed the rule that,
except for the conventions revived by the Treaty, all other conventions must
be

deemed, as between the ex-belligerent States, to have been extinguished by
effect of the state of war. Seeing that Italy had not revived the Convention
of IS January, 1892, concerning industrial patents and that this convention was
not listed among those revived as between Italy and Germany, it must be held to
have been extinguished as a result and from the date of the Italian declaration
of war on Germany, that is, as from 28 August, 1916."154 (Italics supplied).
the

The German
its views

on

Reichsgericht

the effect of

has

war

on

on

occasions

two different

treaties.

expressed
rights of
upheld, in

In each instance

private individuals

were involved;
in one case they were
Apparently the Reichsgericht will hold treaties con
ferring private rights as unaffected by war if the treaty has been imple
mented as municipal law, and if its execution is not incompatible with

the other denied.

the conduct of the war. In the first case, a patent case decided on
October 26, 1914, a German brought an action against a nonresident
Frenchman. The suit involved the patent rights of the Frenchman under
the Paris Convention of 1883 for the Protection of Industrial Property.

It

was

argued that the treaty had been terminated by the World War

and that Frenchmen could not claim its benefits. In
ment the court took the view that

rejecting

be terminated

this argu
between

treaty might
contracting States, and yet remain in force in its character as munici
pal law. The decision, according to Masters, International Law in
National Courts (1932) gives "The impression that
Germany recog
nizes as a rule of international law the principle that the nationals of
a

as

the

.

164Societa Walter Kioda

v.

Societa Deutsche Werft,

.

.

Italy, Court of Cassation, Case

No. 281, Laxjterpacht, Annual Digest of Public International Law Cases, 1929-1930
(193S) 479-480; cf. the holding in this Italian case with the view expressed by Booth, C.J.
in

Flensburger Dampfercompagnie v. United States, cited supra note 103, in which it is
said: "The signing of the Treaty of Versailles June 28, 1919, was followed by the issuance
of the general trade license, July 14, 1919 under the terms of the treaty of peace with
�

of 1921, the provision was made for the manner of the termination of the treaty
of 1828 and its termination was effected six months later, after the date of the exchange

Germany

of ratification of November
note

22,

at S82.

11, 1921

.

.

."

Id. at 470-471.

See Borchard, cited supra
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party, who are not enrolled in the armed forces of the
shall
not be deprived of the benefits of common civil law, such
enemy,
as was embodied in the Convention of 1883."158
The Reichsgericht, on May 23, 1925, was again called upon to decide

the adverse

treaties, and this time held that war abrogated the
although a private right was involved. Apparently
the decision was based upon the nature of the treaties, as a whole. Being
commercial treaties, their execution in toto was incompatible with a state
the effect of war on
treaties in question,

follows: In 1919 the defendant
acquired from the plaintiff certain immovable property in Hamburg which
was duly entered in the land registry. The plaintiff later requested that
the entry be deleted as the defendant was a Russian subject. He con
of

The facts in the

war.

case were as

tended, inter alia, that as a result of the declaration of war between
Germany and Russia in 1914 the commercial treaties of 1894 (Febru
ary 10) and 1904 (July 28) were abrogated, and the provisions of the
Hamburg Act which provided that aliens had to obtain the consent of
the Senate before acquiring immovable property were restored.156
The Reichsgericht held that the treaties of 1894 and 1904, being com
mercial treaties, lost their validity when the war broke out. It declared
that treaties of commerce are abrogated, "both internationally and inter
nally." In discussing this case and the one decided in 1914 Masters says:
position taken by the Reichsgericht in these two cases (the 1914 and
cases) is that treaties of a purely private-law nature remain obligatory
municipal laws, unless their execution is incompatible with the conduct of

"The

the 1925
as

the war, but that treaties whose execution cannot be reconciled with the aims
of warfare, and treaties whose political, economic, military and private law
an indivisible whole, are
tional contracts and as internal laws."157

contents form

"The

case

simultaneously terminated

as

interna

length by Riihland, op. cit. supra note 6, at 133, who says,
protection of the convention was to be recognized as
the nationals of a state at war with Germany but based its view not on the
is discussed at

"The court took the view that the

extending

to

basis that
claimed in

municipal

�

did not affect the treaty, but on the basis that the treaty had been pro
the Reichsgesetzblatt as a law of the Reich and had become part of the

war

law."

The

case

is translated in Briggs, The Law

op

Nations

(1938)

449.

'""Russian-German Commercial Treaty Case, German Reichsgericht, May 23, 1925. This
case is reported in McNair and Latjterpacht, Annual Digest ot International Law

Cases, 1925-1926 (1929)
(1932) 72-74.

""Masters, op.

438.

See also Masters, International Law

cit. supra note 156, at 74.

in

National Courts
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Conclusion

way of summary it may be said that the chief support for the view

By

does not

ipso facto terminate reciprocal inheritance treaty
judicial decisions, of which Techt v.
Hughes is the leading case. An examination of the views of the textwriters reveals such diversity of opinion that one must conclude that
there is no accepted rule of international law on the subject. It appears,
however, that the trend has been in the direction of minimizing the
effect of war on treaties, particularly those treaties which regulate pri
vate relationships, and whose execution is not incompatible with the
conduct of hostilities. Noteworthy expressions of opinion to this effect
that

war

provisions

are

is to be found in the

those of the Institute of International Law at Christiana in 1912 and

of the Harvard Draft Convention

on

the Law of Treaties of 1935. This

view appears to be based upon the proposition that the vast network
of legal relationships binding both nations and individuals should be

disturbed

as little as possible by war, and since war is primarily a relation
ship between States and not individuals as such, there exists a large body
of private rights which can be upheld without adversely affecting the
conduct of war. Therefore treaty provisions involving such rights should
not be considered as abrogated by war.
With respect to the question whether a particular treaty or treaty
provision is or is not terminated or suspended by war, those writers who
look to the intent of the parties as the determining factor appear to have
suggested the best approach. Of course, the intent of the parties may
not be readily ascertainable, in which case it must be based upon inference
or presumption, which again allows for the greatest diversity of opinion.
For example, there are arguments both for and against the presumption
that the parties intend bipartite treaties to survive a war between them
selves, if the execution of these treaties is compatible with a state of hos
tilities, and if no contrary intent has been clearly shown.
The chief virtue of the "intent of the parties" test seems to be that
it provides a logical basis from which to argue for or against survival
of a particular treaty provision upon the outbreak of war. Nor does it
preclude a recognition that the nature or type of the treaty has some
bearing upon survival, since obviously what some writers have called
"the intrinsic character" of the treaty determines to a greater or lesser
extent whether its execution is compatible with a state of hostilities and
thus whether the contracting parties can presumably have intended that
the treaty continue to operate effectively during a war between them

selves.
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as

revealed

of

expressions
opinion by members of the political
whether in diplomatic negotiations or in treaties of peace,

departments,
again find
little support for the position that reciprocal inheritance treaty provi
sions continue in force after the outbreak of war. The modern practice
of States of inserting in treaties of peace provisions in regard to the
status of prewar treaties is considered by most authorities to indicate
that it is the view of the peace-making States that war abrogates treaties.
It seems just as logical, however, to take the position that treaties are not
terminated ipso facto upon the outbreak of war, but continue to exist,
either in a suspended or fully operative State, until the treaty of peace
has been concluded. The peace treaty may then abrogate or revive pre
war treaties, or it may be silent on the subject. If it is silent, it again
is no more reasonable to assume that the contracting parties thereby
intended the abrogation of prewar treaties than it is to hold the contrary
view; that is, that such silence indicates an intent that the prewar
treaties continue in, or resume full operative effect.
It is likewise submitted that statements made in the course of diplo
matic negotiations, to the effect that war abrogates treaties between the
belligerents, are not of great significance as indicating an accepted rule
of law. In fact the United States

on

at least

one

we

occasion took

trary position in its diplomatic correspondence concerning

a con

particular
representative of the
a

issue which had arisen. In foreign relations the
State must be mindful of matters of policy, and of the interests of the
State. He is not restricted to legal matters, as is the court of law. His
utterances

they
apply.

are

consequently

not

conclusive

may be
as

important to achieve his purpose, but
indicative of the law which the court should

judicial decisions. It is of interest to note that
European States, as well as those of this
the
view that reciprocal inheritance treaty
country, strongly support
are
unaffected
war.
The continental European courts, in
by
provisions
to
have
uniformly undertaken to safeguard the private
particular, appear
rights guaranteed by treaty whenever such stipulations are not incon
sistent with or incompatible with the conduct of the war.
In our discussion of the judicial decisions special attention was given
the New York case of Techt v. Hughes since the facts there involved
were similar to the problem presented in the cases now
pending, and
the decision has since been followed by the supreme courts of two other
We turn

now

the courts of

a

to

the

number of
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Judge Cardozo held that the treaty of 1848 with Austria-Hungary
only survived the war, but also continued to have full operative
effect. His reasoning may be briefly outlined. First of all, he found
that there were no generally accepted rules of international law to guide
the courts in determining the effect of war on treaties.
Rather, inter
national law established a standard or principle whereby the courts might
deal with the problem pragmatically, preserving or annulling the treaty
as the necessities of war exacted.
The principle, as stated by Cardozo,
is this: that provisions compatible with a state of hostilities, unless
expressly terminated, will be enforced, and those incompatible rejected.
Since the political departments of the government had taken no action
which would have suspended or annulled the treaty, and since the main
tenance in force of the treaty was found to be in harmony with the
nation's policy and consistent with the nation's welfare, Judge Cardozo
concluded that the treaty should be considered as having full operative
States.
not

effect.
It is believed that the

reasoning

of the

Supreme Court in Karnuth v.
directly ruled upon
the effect of war on treaties, is in harmony with Techt v. Hughes even
though it was held that Article 3 of the Jay Treaty of 1794 was termi
nated by the War of 1812. Article 3 of the treaty provided reciprocally
for free ingress and egress "to his majesty's subjects, and to the citizens
of the United States." In effect the Court applied Cardozo's principle
that provisions incompatible with a state of hostilities will be rejected,
for it found that the privilege created by Article 3 of the treaty neces
sarily ceased to operate and was terminated by a state of war, since
the passing and repassing of citizens or subjects of one sovereignty into
the territory of the other is inconsistent with a condition of hostility.
The Court not only in effect applied the principle set forth by Judge
Cardozo, but it also declared that it looked to the "intrinsic character*'
of the particular stipulation, apparently for the purpose of determining
its compatibility with a state of war.
In holding that Article 3 was abrogated by the War the Court attempted
to reconcile its opinion with the dicta of Justice Washington in the case
of the Society for the Propagation of the Gospel v. New Haven, the
only other Supreme Court decision in which the effect of war on treaties
is discussed. Although the decision in the Society case was based upon
another point, the Court therein expressed the view that treaties were
not extinguished ipso facto by war, but that certain types of treaty proUnited

States,

the

one case

in which the Court has
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Although the Court spoke in general terms as to
by war, its language could be construed
as supporting the view that reciprocal inheritance provisions are of a
type that would remain in full operative effect, even during war.
Decisions of the lower federal courts have, with one exception, held
that the particular treaty provisions in question survived the outbreak
of war. The one exception dealt with Article 3 of the Jay Treaty and
followed the Karnuth case. One federal decision deserves special men
tion, however, in that it seems to be based upon the implied intention
of the parties "as determined from the surrounding circumstances,"
rather than as determined by the type or nature of the treaty provision
in question, or by consideration of whether such a treaty provision was
compatible with a state of hostilities. In this case, The Sophie Rickmers,
a commercial treaty was in question and the provision involved related to
reciprocal tonnage duties. The question was whether the treaty was in
operative effect during the period between the cessation of hostilities
and the ratification of the treaty of peace. In holding that it was, Judge
Mack took the extreme position of regarding stipulations in a treaty
of commerce dealing with purely commercial matters, that is, the trans
portation of goods, as surviving the outbreak of war. He further, in the
absence of conclusive evidence of the intent of the contracting parties,
presumed an intent that the treaty survive war, basing the presumption,
not upon the intrinsic character of the treaty provision or compatibility
with a state of hostilities, as other courts had done (and which could
not be done in this case), but on "the long-established American prac
tice in favor of reciprocity." Judge Mack took into consideration the
character or type of the treaty provision only to the extent of reviewing
the expression of opinion by the commentators which, of course, are not
which treaties

war.

were

unaffected

in agreement as to the effect of war on commercial treaties.
From the study of the judicial decisions it is believed that substantial

support exists for the position that reciprocal inheritance provisions in
treaties survive the outbreak of war. As we have pointed out, Justice
in the history of the Supreme Court, expressed the
does not ipso facto annul treaties and that certain types
of treaties survive war. There are state cases, especially Techt v. Hughes,
which directly support the view that Article IV of the Treaty with Ger

Washington, early
view that

war

many of 1923 continued in force after the outbreak of war, and there
are

federal

Karnuth

cases

case

which have held that treaties survive war. Even the
position, if we take the view

is not inconsistent with this
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given case the matter must be dealt with pragmatically, accord
ing to the principle set forth by Judge Cardozo in Techt v. Hughes,
namely that provisions compatible with a state of hostilities, unless
expressly terminated, will be enforced, and those incompatible rejected.
We agree with Judge Cardozo that treaty provisions which meet this
pragmatic test should be upheld by the courts:

that in

".

a

.

.

while

war

is still

flagrant,

government unrevealed, the

and the will of the political
play a humbler and

departments of the

cautious part.
Their part it is, as
one provision or another is involved in some actual controversy before them,
to determine whether, alone, or by force of connection with an inseparable
scheme, the provision is inconsistent with the policy or safety of the nation
in the emergency of war, and hence presumably intended to be limited to times
courts

.

.

.

It is not for them to denounce treaties

of

generally,

en

bloc.

peace."158

"Techt

v.

Hughes,

229 N. Y.

222, 243, 128 N. E. 185, 192 (1920).
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LEGAL AND ECONOMIC ASPECTS OF THE PROPOSED
FEDERAL INDUSTRIAL RELATIONS ACT
Patrick

A MONG the several

J. Taft*

proposed in Congress to extend the
to the assumption of jurisdiction over
of protecting interstate commerce, the

measures

federal regulatory power
labor disputes in the interests
Hatch-Burton-Ball Bill1 which proposes to establish a Federal Labor
Relations Act is, in the opinion of the author of this article, most repre
sentative of the views of those who believe that nothing short of com

plete control of all phases of labor relations controversies

is necessary

for stabilization in that field.

As this is written the Case Bill2 has

passed

the lower

House,

and

will now go to the Senate where its fate, at the moment, is undeter
minable. The Case Bill provides for the establishing of a Labor Medi
ation Board and would

imposing tight federal
major industries.
However, drastic as
Burton-Ball Bill is the

cover

virtually the

controls

over

the

entire field of labor

right of unions

relations,

to strike in

Bill, the Senate-proposed Hatchcomprehensive and all-embracing of the
opportunity for an analysis and study of the

is the Case
more

two, and therefore offers

whole problem. The Case Bill includes the essence of many of the pro
visions incorporated in the proposed Hatch-Burton-Ball Bill though not
in similar language. Another factor which may influence Senate con
sideration of the Hatch-Burton-Ball Bill in preference to the Case Bill
is the
was

of the latter in the

history

House, particularly the fact that it
hearings.

taken from the committee to the floor without benefit of

The Hatch-Burton-Ball Bill
The advocates of the Hatch-Burton-Ball Bill claim that it will

about "... prompt, peaceful, and
." (Title 1, Sec.
controversies
.

.

bring
just settlement of all labor relations
1) and thus prevent interruptions to

(1925), Georgetown University Law School; Member of the District of Columbia
Supreme Court of the United States. Lieutenant Commander
(U.S.N.R.), presently on active duty. The opinions and assertions contained herein are
the personal ones of the writer and should not be construed as reflecting the views of the
Navy Department.
1S. 1171, 79th Cong., 1st Sess. (1945). This discussion contains many quotations from
the bill and, in order to avoid a multiplicity of footnotes, the appropriate sections of the
bill have been indicated by parenthetical expressions in the text.
2H. R. 4908, 79th Cong., 1st Sess. (1945).
*LL.B.

Bar and of the Bar of the

178

Proposed Federal Industrial Relations Act

1946]

179

interstate and foreign commerce from such sources. Its opponents claim
that its enactment will bring about a prolonged period of labor unrest
and strife with consequent disruption of our post-war domestic economy.
But these contentions are not significant when consideration is given to
the effect of the Bill upon the segments of the public which it avowedly
aims to protect, namely, industry, labor, agriculture, and the consumer.
�

The author has

attempted to approach the subject from a purely
objective standpoint, that of the law as it exists today and the effect
which the present bill may have upon the substantive content of that
law. The author's opinions and conclusions are, therefore, offered only
as

inducements to serious

points

thought

and to

provoke discussion of

the

raised.

Question of Desirability
Title I of the Hatch-Burton-Ball Bill declares it to be the policy and
to facilitate the prompt, peaceful, and
Congress ".
just settlement of all labor relations controversies between employers
purpose of the

.

.

employees that may interrupt commerce among the several states
foreign nations" (Title I, Sec. 1(a)). To effectuate the stated
policy and purpose it is proposed "to encourage the making and main
taining of agreements concerning wages, hours, and other conditions of
employment" and "to assist in maintaining the rights of the parties to
be represented in collective bargaining and in the making and maintain
ing of such agreements by duly authorized representatives freely and
voluntarily designated by the respective parties without any interference,
influence, or coercion exercised by any party over the self-organization
or designation of representatives by any other party" (Title I, Sec. 1(a)
(1 & 2)).
In the opinion of the author, this language is so loose and ambiguous
as to leave in doubt the exact policy and purpose, if any, which the
Congress intended to express. Principally, the language of the declara
tion of policy is silent as to the measures the Congress intends shall be
employed "to encourage" and "to assist" in the matters mentioned.
More to the point, it relegates to a secondary position the important
matter of the right of employees to self -organization and to bargain col
lectively through representatives of their own choosing, a right enun
ciated in the Wagner Act.3 The Congress, in that Act, stated it to be
and

or

with

"National Labor Relations Act, Passed the House February 7, 1946. 49 Stat. 449 (1935),
� 151 (1940).

29 U. S. C.
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policy of the United States to preserve and protect those rights
against encroachment by employers through prevention of unfair labor
practices as a means of effectuating the stated purpose and policy.4
The Wagner Act includes a finding by the Congress that denial of
such rights to employees tends to affect commerce, and thus the Con
gress justified its extension of the federal regulatory powers to prevent
the denial of such rights, in the interests of protecting interstate
the

commerce.6
The proposed Act fails to include

finding by the Congress, compara
ble to the finding in the Wagner Act, as to what effect, if any, the
failure of employers and employees to make and maintain agreements
has had upon interstate commerce. Nor does it state the effect, if any,
upon commerce occasioned by their failure to submit to compulsory
arbitration, as the Act proposes in Section 11.
It is believed that the Wagner Act received its validation at the hands
of the Supreme Court,6 principally as a result of the fact that it included
the finding mentioned and that the Court had before it but the one issue:
May the Congress legislate in the matter of labor disputes where it finds
that such disputes affect commerce, and may the Court go behind a
finding thus made to determine its adequacy in the absence of evidence
before it that the facts developed did not justify the finding}
In a test case, the issue would undoubtedly revolve around the ques
tion whether the Congress may legislate as to subject-matter in the
narrow field of labor without having laid the necessary factual ground
work, e.g., its effect upon commerce. There can be no question of the
constitutional right of the Congress to legislate in the interest of regu
lating commerce. But, "commerce" must be the primary purpose for
the legislation and not an afterthought. A test case would require the
Court to decide whether the public policy declared in the Wagner Act
shall continue in the light of the terms of the proposed Act, which states
a public policy not consonant with that of the Wagner Act.7 The Court
would probably be influenced by the fact that the effect of thousands
of Wagner Act court decisions would be weakened by this legislative
a

'Ibid.
''Ibid.
�National Labor Relations Board

v.

Jones and Laughlin Steel Corp.,

301 U. S. 1

(1937).

the purpose of the Wagner Act, see: National Labor Relations Board v.
Fansteel Metallurgical Corp., 306 U. S. 240, 255 (1939) ; Consolidated Edison Co. v.
National Labor Relations Board, 305 U. S. 197, 236 (1938) ; National Labor Relations

'Regarding

Board

v.

Pennsylvania Greyhound Lines, Inc.,

303 U. S.

261,

265

(1938).
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experiment, especially if enacted without due regard to the economic
might result therefrom.
The compulsory arbitration procedure and compulsory arbitration
award provisions in Section 11 of the proposed Act would invade the
present legally-defined field of collective bargaining in respect to wages,
hours, and other conditions of employment, though management and
labor have historically opposed the fixing of wages by legislative fiat,
preferring to determine such matters through voluntary methods between
the parties.
The trend of Supreme Court decisions in the last decade indicates that
the Court is as much concerned with the economic as with the legal
aspects of legislation which has come before it.8 In the light of that
attitude, it may be anticipated that the Court will not overlook the fact
that, in actual practice, the compulsory arbitration provisions of the
proposed Act could result in establishing wage rates by compulsion as
to a particular member of an industry, while the wage rates for the
remaining members would be maintained in statu quo pending action by
the federal agency. The effect this might have upon the competitive
system of an industry can hardly escape the attention of the Court.
In the instance of such a fixed wage scale, it might be below, equal to,
or higher than the prevailing wage rates for the entire industry.
Inas
much as each case would have to be determined individually and sepa
rately, the effect upon production of goods in the industry might bring
about a result opposite to that intended by the proposed Act. Com
pulsory arbitration, therefore, might cause delay rather than ". prompt,
."
peaceful, and just settlement of all labor relations controversies
Sec.
(Title I,
1(a)).
consequences which

.

.

.

.

v. Newport News Shipbuilding & Drydock Co., 308 U. S.
Packing Co. v. National Labor Relations Board, 303 U. S.
; Associated Press v. National Labor Relations Board, 301 U. S. 103 (1937) ;
National Labor Relations Board v. Suburban Lumber Co., 121 F. (2d) 829 (C. C. A. 3d,
1941); National Labor Relations Board v. West Texas Utilities Co., 119 F. (2d) 683
(C. C. A. 5th, 1941) ; Cudahy Packing Co. v. National Labor Relations Board, 118 F. (2d)
295 (C. C. A. 10th, 1941) ; National Labor Relations Board v. New Era Die Co., 118 F.
(2d) 500 (C. C. A. 3d, 1941) ; National Labor Relations Board v. White Swan Co., 118
F. (2d) 1002 (C. C. A. 4th, 1941) ; Superior Tanning Co. v. National Labor Relations
Board, 117 F. (2d) 881 (C. C. A. 7th, 1940) ; National Labor Relations Board v. Henry
Lavaur, Inc., 115 F. (2d) 105 (C. C. A. 1st, 1940) ; Colorado Power Co. v. National Labor
Relations Board, 111 F. (2d) 539 (C. C. A. 10th, 1940) ; National Labor Relations Board v.
Hearst, 102 F. (2d) 658 (C. C. A. 9th, 1939) ; National Labor Relations Board v. Bell
Oil & Gas Co., 91 F. (2d) 509 (C. C. A. 5th, 1937).

"National Labor Relations Board

241

(1939)
453 (1938)

; Santa Cruz Fruit
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Commerce

Title I includes provisions which would limit the federal jurisdiction
labor relations controversies likely to result in substantial inter
." (Title I, Sec. 1(a)(3)). Furthermore, the
ruptions of commerce
the handling of all
proposed statute leaves to the several states ".
to ".

.

.

.

.

.

.

."

(Title I, Sec. 1(a)(4)). While
it is realized that a statute cannot be expected to define with particu
larity all possible contingencies, nevertheless, the term "substantial"
has been judicially frowned upon by the Supreme Court because it does
not readily lend itself to definite legal interpretation.9 It must be defined
in each individual case. No single labor relations controversy can be
used as a standard in determining the matter of "substantial interrup
tion of commerce" because the number of employees involved, the status
of union membership among the employees, the history of self-organi
zation and collective bargaining of the employer and the industry, the
ratio of production of the employer to that of others in the industry,
the ratio of interstate to intrastate volume of business of the employer,

other labor relations controversies

.

.

the dollar value of the same, and a host of other factors will all vary
within the same industry. Testimony of a compelling nature on

even

this

point

is found in the fact that

passage of the

Wagner Act,

today,

more

the federal courts

than ten years after
still called upon to

are

review National Labor Relations Board rulings that particular
panies are engaged in commerce within the meaning of that Act.
hard and fast rule that can be
swamped with litigation
to clarification of the "substantial interruption" rule.

Lacking ability to
generally, the federal

devise

a

courts would be

Question of

Federal

versus

com

applied
looking

State Jurisdiction

in Title I "to leave to the several States the handling
." may well raise the issue
of all other labor relations controversies
The

proposal

.

.

whether the Congress is attempting, by indirection, to divest the
federal government of a jurisdiction once sanctioned by the Supreme
Court.
The proposal should concern management no less than labor, in that
it might prove to be the precursor to an endless chain of long-drawn-out
as

to

litigation on the part of the states looking to further enlargement of
the jurisdiction gratuitously granted them by the Congress. It may
also disturb the economic field, however unintentionally, by reviving
"See footnote 8 supra.
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industrial

competitive practices heretofore rendered difficult as a result
Wagner Act cases. For instance, the deci
sions upholding National Labor Relations Board rulings defining
engagement in commerce with respect to particular enterprises, thus
enabling these enterprises to be brought within reach of the regulatory

of federal court decisions in

control of the Federal Trade Act10 and the Robinson-Patman Anti
discrimination Act.11
Federal court decisions have aided in bringing about the establishment
of

comparable wages, hours, and other working conditions on an
industry-wide basis in industry after industry, e.g., shipping, trans
portation, communications, mining, public utilities, steel, automotive,
oil refining, and numerous others. In consequence, as between employers
similarly situated, competition is reduced to the basis of efficiency in
management and production rather than through low labor costs and
the use of trade practices made possible at the expense of labor.
Intrusion of a contest between federal and state jurisdiction may dis
establish the present satisfactory and workable competitive arrange
ments in operation in many industries, and substitute the former "dogeat-dog" system which prevailed when lower wage rates, longer hours,
and less satisfactory working conditions were the vogue.
Needless to point out, the "several States" are not one in their desire
nor in their legislative concern for minimum wages, maximum hours,
child labor regulations, safety and sanitation measures, etc., in protec
tion of their workers. In operation, the proposed statutory provisions
would enable four parties to appear before the federal courts in a labor
controversy, namely, the federal agency, the state agency, the employer
and labor. In one instance, the federal agency may take the position
that the state has jurisdiction, with the employer and the labor organi
zation in opposition, or in another instance, the state agency may take
the position that it has jurisdiction, with the federal agency, the em
ployer, and the labor organization all in opposition. In yet another
instance, and in no sense intended as reductio ad absurdum, a majority
of employers in an industry may be joined with the labor organization
in opposition to the state agency taking jurisdiction, not so much to
preserve the equities of the employees involved as to prevent a particu
lar employer availing himself of the cloak of state anonymity in order
to avoid meeting the established standards of the industry in regard to
wages, hours, and other conditions of employment, and so to gain an
1038 Stat. 717 (1914), 28 U. S. C. � 41 (1940).
"49 Stat. 1526 (1936), 15 U. S. C. � 13 (1940).
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industry adhering

to

those

standards.

performance, it may be expected that the states
jurisdictional claims in a labor relations controversy in
every possible instance and, equally, that labor will oppose the state
in each given instance.12
Although employers have generally opposed federal control, or any
control, over their labor affairs, it is possible that a substantial propor
tion of them would prefer present controls to the uncertainties attendant
upon state control. In view of that probability, employers may well
welcome the intervention of labor in opposition to state jurisdiction in
labor relations controversies, though the employer may not, in every
case, join as a party with labor.
On the basis of past

will assert their

The

Question of Infringement of

the Norris-LaGuardia Act

The proponents of the present bill

apparently intend it to infringe on
labor organization refuse to sub
mit itself to Board jurisdiction, the Board is empowered to institute
proceedings in the federal courts to enjoin the labor organization taking
any unilateral action thereafter. Thus, the provision infringes on the
Norris-LaGuardia Act through the threat of federal injunctions against
striking, picketing, boycotting, etc., in a labor dispute, whereas the
Norris-LaGuardia Act prohibits the federal courts issuing injunctions in
such matters except in cases where property is threatened with irreparable
damage or loss, and the threat must be immediate and one which is
beyond the ability of the local police powers to prevent.
Nullification of the Norris-LaGuardia Act would be complete in the
event the Board rules that a particular employer is not engaged in
In such an event,
commerce within the meaning of the proposed Act.
the state agency would take jurisdiction and the labor organization and
the employees would be subject to the injunctive process of the state
the Norris-LaGuardia Act.13 Should

a

court.

Furthermore, should the Board determine that
engaged in commerce within the meaning

is not

Precision Castings Co.

v.

Boland,

Consolidated Edison Co. of N. Y.

13

F.

Supp.

237

Wis. 164

particular employer
proposed Act,

of the

(W. D. N. Y., 1936)

;

See also,

National Labor Relations Board, 305 U. S. 197 (1938) ;
Wisconsin Employment Relations Board, 295 N. W. 791,
v.

Bradley Local No. 1111 v.
(1941) ; Wisconsin Labor Relations
279 N. W. 673, 228 Wis. 473 (1938).
"47 Stat. 70 (1932), 29 U. S. C. � 101 (1940).

Allen

877

a

Board

v.

Fred

Rueping Leather Co.,
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compliance with the Wage-

Hour Act.14

Also affected would be

Public Contracts

employers

Patman Anti-discrimination

industries

as

a

Wagner

Act, etc., which

Act,

are

engaged

in

by

the terms of the

and the Robinson-

have been enabled to reach

holding that the mem
within the meaning

commerce

Act.

In this connection

federal

covered

result of federal court decisions

bers of such industries
of the

now

the Federal Trade

Act,15

also,

it may be well to recall that the inferior
an injunction in a case

courts do not have the power to issue

involving a labor dispute in the absence of pleadings and findings, inter
alia, that, "the public officers charged with the duty to protect com
plainant's property are unable or unwilling to furnish adequate

protection."16
The

Question of Infringement of

the

Right

to Strike

proposed Act, it would appear that strikes
prohibited only under certain extreme circumstances. How
ever, in Title I, Section 3, a labor organization would be required to
submit itself to the jurisdiction of the Board, if, in the opinion of the
Board, a labor relations controversy does not promise to lend itself
to settlement through voluntary arbitration between the parties.
This provision, regardless of its intent, impairs the right to strike.17
Though it is provided that either party to the dispute may invoke its
services, the Board does not have to await the request of a party, for
the proposed Act provides that the Board may, upon its own motion,
proffer its services and require the parties to submit themselves to com
pulsory arbitration proceedings in accordance with Section 11 of the
proposed Act.
In the event that a labor organization refrains from invoking the
Under the terms of the

would be

services of the Board in the interests of further conferences of a volun
tary nature, the employer may improve his position by requesting the
Board to take jurisdiction over the dispute. From that point on, the
"52 Stat. 1060 (1938), 29 U. S. C. � 201 (1940).
K49 Stat. 2036 (1936), 41 U. S. C. � 35 (1940).
"The Norris-LaGuardia Act, 47 Stat. 71 (1932), 29 U. S. C. � 107 (e)
Int. Brotherhood of Teamsters, etc.
871, 877 (C. C. A. 9th, 1939).

"National Labor Relations Board
National Labor Relations Board

v.

v.

Int. Union of United

(1940). See:
Brewery Workers, 106 F. (2d)

Metallurgical Corp., 306 U. S. 240 (1939) ;
94 F. (2d) 862 (C. C. A. 2d, 1938).
Rand,
Remington
v.

Fansteel
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organization would be required to submit itself to the Board's
jurisdiction or run the risk of being enjoined by the federal courts
from engaging in ".
any unilateral arbitrary or coercive methods or
the controversy or to obtain advantage in
to
end
process
compulsory
." (Title I, Sec. 3(d)).
its final determination
Assuming that the Board may legally proceed to exercise jurisdiction
in the absence of acquiescence of a party involved, the prohibition
against engaging in any "unilateral" action specifically impairs the right
to strike. This impairment is aggravated by the provision that any party
to a labor dispute may recover for damages resulting from the actions
of the other party failing to comply with the orders of the Board. The
action may be instituted by the Board, by the injured party, or the
party may join with the Board in bringing the action.
The right to strike would be -nullified by means of a penalty and
enforcement clause which would assess a fine of $5,000, or a jail sen
tence, or both, against a party interfering with the officers of the Board
in the performance of their duty.
labor

.

.

.

Exclusions

.

of Employees

Now Covered Under the

Wagner Act

Labor relations controversies involving employers "... whose aggre
gate number of employees is less than twenty, unless in the opinion of
the Board the controversy threatens to result in such a substantial
interruption of commerce as to require or make appropriate Federal
action", (Title I, Sec. 4(b)(2)) would be excluded under the proposed
Act.
This exclusion would affect hundreds of thousands of enterprises, and
some millions of workers, now covered by the Wagner Act through
federal court decisions ruling that the enterprises are engaged in com
merce within the meaning of the Wagner Act, even though the volume
of production of the individual enterprise, entering or destined to enter

compared with larger producers.
The decisions in question18
employees engaged in production
into
for further processing and shipment
commerce, wholesaling, retail
ing, mail order and chain store firms, storage and warehousing, banks,
insurance companies, and innumerable small manufacturing, producing,
processing, and servicing enterprises. While organization among em
ployees of small businesses has not kept pace with that of larger enter
prises, the Wagner Act has preserved the right of the employees of the
commerce, is

relatively

small when

relate to

"See footnote 1 supra.
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smaller firms to organize and bargain collectively. Those rights would
be withdrawn by the proposed Act.
Labor relations controversies involving "employment of agricultural

by farmers or cooperative associations of farmers" (Title I, Sec.
4(b)(3)) would also be excluded. Thus another large group of workers,
numbering into the hundreds of thousands, would be affected by this
exclusion despite the fact that federal court rulings in Wagner Act
cases have established these workers to be engaged in commerce when
engaged in producing farm and agricultural products for shipment into
labor

interstate commerce.19
Labor relations controversies of

a local character "unless the employ
directly affects the producing, processing, preparing, or
handling of raw materials, supplies, or goods for distribution in sub
or directly
stantial quantities in national or international commerce
affects their distribution in substantial quantities in such commerce"
(Title I, Sec. 4(c)(1)) would be excluded also. This latter provision
would reopen practically every decision of the Supreme Court rendered
in the Wagner Act cases, from the Jones and Laughlin decision on down
through countless other decisions elucidating the doctrine respecting
so-called "local enterprises". In the Jones & Laughlin case,20 the
Supreme Court disposed of the theory that "local" enterprises, a part
of interstate activities, may not be regulated by the federal government
in the interests of protecting interstate commerce. In its decision the
Court held that: "The close and intimate effect which brings the subject

ment involved

...

within the reach of the federal power may be due to activities in rela
productive industry although the industry when separately viewed

tion to

is local."21

succeeding decisions,22 the Court has now definitely set aside the
as applied to the volumetric or quantitative degree of
production required to produce an effect upon commerce. However,
the present bill proposes to resurrect the "substantial interruption"
doctrine so emphatically interred by the federal courts. Under the
"local character" rule, thousands of enterprises previously determined
In

de minimis rule

"North Whittier Heights Citrus Ass'n.
76 (C. C. A. 9th, 1940).
'"National Labor Relations Board

"H.

v.

v.

National Labor Relations

Jones and Laughlin Steel Corp.,

Board,

109 F.

301 U. S. 1

(2d)

(1937)

.

at 38.

22National Labor Relations Board

v.

Richter's Bakery, 140 F. (2d) 870 (C. C. A. Sth,
122 F. (2d) 162, 163
v. Schmidt Baking Co.,

1944); National Labor Relations Board
(C. C. A. 4th, 1941).
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meaning of the Wagner Act,
pending determination de novo
of their status, if Congress now enacts a law which indicates a possible
intent to limit the scope of its regulatory powers. The rights of em
ployees in such industries as maritime and shipping, transportation,
news services, warehousing and storaging, and the local handling or
furthering the handling of goods destined for shipment into interstate
commerce, among others, would be seriously impaired.
The federal courts have held that, under the terms of the Wagner
Act, the flow of commerce may be the flow of materials from one state
to a point within another, and that the proportion is not material to
the question of whether stoppage of the flow by reason of a labor con
troversy would affect the flow in question. This view was expressed
by the Supreme Court in the Santa Cruz Fruit Packing Company case,23
where the Court upheld a lower court ruling to the effect that the Con
gress may regulate a small percentage of volume of goods produced
to enter commerce even though the effect may be to regulate a larger
percentage of product which does not leave the state.
The proposed Act would retain jurisdiction over labor relations contro
versies in which the "... employment involved directly affects the supply
ing of power, light, transportation, communications, or any other public
or private utility service in substantial quantities in such commerce"
(Title I, Sec. 4(c)(2)). Granting the need for regulation of such enter
prises in the public interest, the reason is otherwise not clear in view
of the earlier exclusion of labor relations controversies of a purely "local
such local handling
character." The proposed Act would exclude ".
or distribution of consumer goods or end products after termination of
their interstate shipment or their importation as does not directly affect
such commerce" (Title I, Sec. 4(c)(2)), which could be used where the
"local character" rule might fail to apply. The Board would be em
powered further to define and interpret the terms "directly affects",
"substantial quantities", and "such local handling of consumers goods
or end products", etc. But the Board would be limited in its definition
and interpretation by the mandate that: "In any such regulations, such
terms shall be so defined as to exclude controversies that are predomi
nantly of a local character or effect and that do not directly affect
national or international commerce of the United States" (Title I, Sec.
4(d)).
to be

engaged

in commerce, within the

would find themselves in

a

twilight

zone

.

'Santa Cruz Fruit Packing Co.

v.

National Labor Relations

.

Board,

303 U. S. 453

(1938).
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in Title

I, Section 4(c), the proposed Act defines com
kinds, (1) national, and (2) international. The term
is
"national"
synonymous with "interstate." But, the term "interna
receives
a new connotation, to
tional"
distinguish it from "foreign"
commerce as usually applied in congressional legislation.

Incidentally,

merce as

of two

The Problem

be

of Compulsory Arbitration24

The proponents of the Act claim that compulsory arbitration would
required only in labor relations controversies which threaten to affect

the supplying of power, light, transportation, communications, etc., on
which the health, safety, or welfare of a community depends. The claim
is somewhat weakened in view of the fact that the language of Section 3

provides

that the Board may

proffer

its services and take

jurisdiction

any labor relations

controversy when, in the opinion of the Board,
the parties have reached an impasse in voluntary attempts to arrive at

over

a settlement.
Section 5 does, of course, set forth that the services of
the Board may be invoked by either of the parties, which creates the
impression that future proceedings would then become voluntary in

However, Section 5(a) also

nature.

states that:

"The Board may on its own motion proffer its services in any class of contro
versy if it finds and publicly announces that the controversy threatens to result
in such

priate

a

substantial

interruption of

able in the settlement of the

But,

commerce

in Section

5(c)

before the tenth

it is

provided

that

are

or

make appro
or desir

necessary

party may

a

being
.

.

.

not invoke the

handled "... under

unless he does

so on

the controversy was
the fact that the parties

after

day
jurisdiction
by the State authority." And, despite
limited, the Board itself is not equally circumscribed
over

assumed
are so

require

controversy."

services of the Board where the controversy is
State law by the appropriate State authority
or

to

as

Federal action and that the services of the Board

5(c) then goes on to state that the Board itself may on its
proffer its services after a finding and public announcement

for Section
own
as

motion

provided

in subsection

(a).
the language

of Section 5 may not be entirely contradictory, it
"blow hot and cold." It is difficult to accept the claim of the
proponents that compulsory arbitration would come about only in ex
treme cases, when it is provided that the Board may intrude itself into
While

seems to

MDorchy

v.

Kansas,

264 U. S. 286

(1924)

Relations of Kansas, 262 U. S. 522 (1923).

; Wolff

Packing Company

v.

Court of Industrial
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parties to submit them
jurisdiction
compulsory arbitration pro
cedure. The provision barring a party invoking the services of the
Board where a state agency has taken jurisdiction, could be employed
to force either of the parties to a labor relations controversy to invoke
the services of the Board in the early stages of the dispute, or risk
submission to state jurisdiction.
any

controversy

selves to its

require

the

and consequent

Impairment of

the

proposed Act

Rights of Employees to Self -Organization
to Bargain Collectively

and

a settlement procedure for labor
involving employee representation. On the sur
face the provisions appear to be merely an extension of the provisions
of the Wagner Act covering such matters.
However, examination of the provisions (Section 6 of the Bill) dis
closes that in a contest involving a question of the "unit appropriate"
for collective bargaining the Board will view with disfavor the certifying
of more than one labor organization to represent the employees. This
represents a direct contradiction of the terms of the Wagner Act which
encourages representation of employees by separate units wherever the
interests of the employees so require. Federal court decisions in Wagner
Act cases have sanctioned this procedure, recognizing the need of em
ployees to be represented in separate units and to deal with the employer
in matters involving their unit alone.25
The proposed Act would require the employees to designate one
organization to represent them, regardless of the diverse character of
their interests. And, in the event that more than one labor organization
is selected by the employees, the Board may require the several organi
zations "voluntarily" to designate by agreement a single representative.
shall require
Should the organizations fail to do so, the Board ".
that there be held an election for the purpose of choosing a single repre
." (Title I,
sentation of all such employees for collective action.
shall constitute the
Sec. 6(b)). The representative so chosen ".
for a period of
exclusive representation of such group of employees
." (Title I, Sec. 6(e)), in contradistinction to the
at least one year
fact that the federal courts have recognized the right of employees to
change their minds and to choose a new representative at any time.
The ability of a labor organization effectively to represent employees

The

would establish

relations controversies

.

.

.

.

.

.

.

.

.

.

.

Pittsburgh Plate Glass Co.

v.

National Labor Relations Board, 313 U. S. 146

(1941).
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"That any individual

right, individually

employee

or as a

group,
with the management any class 3 controversy independently
without the interference or presence of any other person." (Title I,
Sec. 6(e)). A class 3 controversy is defined as one "... arising out of
to

adjust

any such

grievance against any employer concerning the application of
any agreement or concerning discipline, whether or not covered by
agreement." (Title I, Sec. 4(a)).
Though this provision does not entirely parallel the stricture against
the making or enforcing of a "closed-shop" agreement in the Railway
Labor Act, it might well render a "closed-shop" agreement ineffective
through its encouragement of employees, members of a union, to by-pass
their union and to take up their grievances directly with the employer.
The

The

Question of Impairing

provisions

the

Obligations of

of Section 7 create the

impression

Contract
that the aim and

purpose is to bring about "voluntary" making and maintaining of agree
ments and arbitration arising under them. But, the contrary is true, as
the

provisions

empower the Board to

require

the

parties

to submit them

selves to a special fact-finding commission, appointed by the President,
in the event the Board deems such to be required.
Class 3 controversies, relating to grievances of employees against an
employer, would be handled in the same manner, except that such mat
ters would be handled by an adjustment board to be created by the
Board in charge of administration of Title I of the Act. The award
of an adjustment board would be binding upon the parties and enforce
able

through court action.
controversies, or

Class 4

would be handled in the

Board itself in

already

those not covered in the first three classes,
fashion as those of class 2 : that is, by the

same

employment

of the mediation and arbitration

procedures

discussed in extenso.

The proponents have made much of the fact that, in their opinion,
the mediation and arbitration procedures established in the proposed
Act are in line with procedures which are made a part of nearly all
union agreements. However, it may not be amiss to point out that there

substantial difference in the fact that union agreements are entered
into voluntarily between the parties, and the mediation and arbitration
procedures incorporated therein are, therefore, also of a voluntary nature.
is

a

Where,
is

a

as

case of the proposed Act, the adjustment procedure
legislative fiat, the parties act under mandate and can
said to be acting as free agents in a voluntary capacity.

in the

matter of

hardly

be

The Georgetown Law

192

The

Question of

the

Effectiveness of

Journal

the

[Vol.

34: p. 178

Fact-Finding Procedure

Virtue is claimed for the

fact-finding procedure as being in line with
procedure established under the Railway Labor Act,26 and that the
effect will be to simplify and expedite the arbitration of labor relations
controversies as is done in controversies involving railway employees.
Substantiation of this claim obviously involves disregarding the fact
that the problems of wages, hours, and other conditions of employment
of railway employees, differ from those of employees in other industries;
that the problems of the railway employees are pointed-up for arbitra
tion purposes due to the fact that the railroads are regulated by the
Interstate Commerce Commission27 which is empowered to pass upon
the rates and tariffs which can be charged and, in consequence, is in
receipt of full knowledge of the operating activities, costs, and financial
the

affairs of the railroads at all times.

Therefore, when a dispute arises between employees and an employer
railway field, the National Mediation Board (established under
the Railway Labor Act)28 need concern itself with but the single ques
tion of whether the employer is financially able to meet the demands
made upon him. The answer to that question is made possible of
"prompt, peaceful, and just settlement" through recourse to the com
plete and up-to-the-minute factual data in the possession of the Inter
in the

state Commerce Commission.

Of
a

necessity,

further

exploration in the matter may take place before
by the Railway Mediation Board. But

final determination is made

the

exploration starts, and however far afield
officially developed facts;

the main field of

it may go, concludes within
that is, the facts procured

The final determination,
efficiency of the management in

from the Interstate Commerce Commission.

therefore,
question

of
as

necessity
compared

deals with the
to

other

railroads

operating

under

similar

circumstances.

The

simplicity

and promptness of the mediation and arbitration pro
Railway Labor Act, which causes it to

cedure established under the
be hailed

as

a

model and the

answer

to labor

relations controversies

^The Railway Labor Act, 48 Stat. 118S (1934), 4S U. S. C. � 151 (1940).
'"The Interstate Commerce Act, 24 Stat. 379 (1887), 49 U. S. C. � 1 (1940).
statutes have increased the Interstate Commerce

Many

Commission's power to regu
late railroads and other forms of transportation. E.g., The Transportation Act of 1920,
41 Stat. 4S6 (1920), 49 U. S. C. � 71 et seq. (1940), and The Transportation Act of 1940,

subsequent

(1940), 49 U. S. C. � 1 et seq. (1940).
"28 Stat. 1185, 1193, 45 U. S. C. �� 151, 154 (1940).

54 Stat. 898
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not lend itself to

industry at large unless the industries
submitting themselves to federal regulation of their
rates and tariffs for services to the public; in other words, federal price
regulation. Standardizing the mediation of labor relations controversies
has its price, after all.
Though the Railway Mediation Board may determine the matter and
report its recommendations for settlement, the parties are not bound by
the final determination or the recommendations, nor does the labor
organization involved lose its right to strike if, following the report
being made public, it deems the determination and recommendations
to be at variance with the facts and violative of its rights in the matter.
The Railway Labor Act operates to create a waiting or "cooling-off"
period for purposes of investigating, hearing, and final determination
of the matter. During this period neither of the parties may engage in
to

any unilateral activities.

The

larity
in the

proposed
ends

as a

proposed

Act would similarly prohibit the parties, but the simi
result of the grant of power to the Board by Congress
Act, to resort to the injunctive process of the federal

courts to restrain

a

party engaging in any unilateral activities following

the Board's determination of the matter.

interest, also, that the Railway Labor Act applies to but one
field of industry, the railways. It should be noted in passing that it has
not succeeded in removing entirely the elements of disputes between
employers and employees in that relatively well-defined field.
Further, and of rather great importance to labor, the Railway Labor
Act bars the making or enforcing of "closed-shop" agreements.29
Section 11, of the proposed Act, would establish a "compulsory arbi
tration procedure" and a "compulsory award procedure," to be em
ployed in the handling of controversies which, in the opinion of the
Board, would affect the health, welfare, and safety of a community, such
as the interruption of a public utility or other public service; or the
supply of essentials, as milk, fuel, etc.
These provisions may raise a fine question for the Supreme Court
to decide. The question is whether an administrative agency, in this
case, the Board, may require a party to submit itself to its jurisdiction
are necessary
on the mere ground that, in its opinion, its services ".
or desirable in the settlement of the controversy."
(Title I, Sec. 5 (a)).
It is a moot question whether the Board may proceed in such manner,
It is of

.

'44 Stat. 1185, 1188 (1934), 45 U. S. C. �� 151, 152 (1940).

.
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a

proceeding

verges

Validity of

of Section

the

Enforcement Provisions

12, it would constitute

a

violation

person to fail to perform the duties required of him
which are promptly to arrange conferences and to make

of the Act for
in Section
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parte" proceeding.
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party, without violating the due

a

process requirements of the Constitution.
rather
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a

�

every reasonable effort to settle

a

labor relations controversy expe

ditiously. And, further, in the event the controversy is taken over by
the Board, to refrain from engaging in any unilateral action to end the
controversy or obtain an advantage in its final determination. It would
violation for any person, whether or not a party to a
to interfere, or to incite or to support any interference
".
controversy,
with the performance by any person of duties imposed on him by section 3,
or in concert to attempt to prevent the effectuation of this title or the
be deemed

a

.

.

making effective of regulations, orders, or certificates issued under the
authority of this Act or the National Labor Relations Act." (Title I,
Sec. 12(a)(2)). The employment of the words "or in concert to attempt
to prevent the effectuation of this title" undoubtedly is intended to apply
to strikes, picketing, boycotts, etc.
In the event a test case is carried to the Supreme Court on this point,
the Board will be required to support its contention that its acts, taken
under this section, are in furtherance of effectuating the policies of the
The Court may find it difficult to resolve that issue when it is
required to determine what, if any, policy is specifically stated in the

Act.

language employed in Title I of the proposed Act.
The Board would be empowered to institute civil action to restrain

loose

enjoin any violations or threatened violation of the Act, or to compel
performance of any duties imposed by Section 3. The Board would
also be empowered to bring suit for restitution, reparation, or other
relief, in the interests of a party who suffers a loss as a result of any
violation of the Act by another party. Or, the injured party may bring
the suit or join with the Board in its suit.
The provisions in question would operate to enable the Board to
reach the books and records of a labor organization, particularly its
financial records. This could be accomplished by a Board petition, in
an injunction proceeding before a federal court, to require the labor
organization to produce all of its books and records on the grounds
that they have a direct bearing on the matters in issue before the court.
or

the
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Through the medium of these provisions the legislative body is seeking
to accomplish by indirection what it has heretofore refused to do at
the insistence of certain groups, namely, to require labor organizations
to make their financial records public, while avoiding a direct legislative
declaration that such is its purpose.
Subsection (d) of Section 12 would empower the Board to "refuse

recognize or to certify any representative of
employees if the
finds, after due notice and opportunity for hearing, that such
representative is engaged in any violation specified in subsection (a) of
this section." This provision would enable the Board practically to
"disestablish" a labor organization as a collective bargaining repre
sentative of employees in the event the organization fosters striking,
picketing, boycotting, or any other type of economic weapon in dealing
with an employer in a labor relations controversy.
to

.

.

.

Board

Is the

Wagner Act "Amended"?

Title II of the

proposed Act would "amend" certain provisions of the
Wagner Act, notably in spelling out new definitions of unfair labor
practices, and the procedure for handling the same.
The procedure under Title II would be administered by the establish
ing of an "Unfair Labor Practices Tribunal", as distinguished from
the "Board" established under Title I to administer the mediation and
arbitration procedures of that Title. The proposed "amendments"

would render employees, as well as employers, subject to a charge of
unfair labor practices. Section 8 of the National Labor Relations Act
is amended to read as follows:
".
The following practices by employers or employees, or persons acting on
their behalf shall constitute unfair labor practices, which interfere with efforts
of employers and employees to establish satisfactory labor relations, and which
hamper efforts of the parties to labor relations controversies covered by that
Act to settle such controversies in accordance with the provisions of Title I
.

.

of the Federal Industrial Relations Act."

(Title II,

Sec.

23).

proposed "amendments" would prohibit employees interfering
with, influencing, or coercing the other party in its choice of representa
tives. While this bill is described as an "amendment", federal court
decisions in Wagner Act cases may be searched in vain for a single case
involving a decision directed against other than the employer in such
The

matters.

Employees would be prohibited from engaging in "bribing
paying or rewarding secretly or improperly any associate

wise

or

other

or

repre-

196

The Georgetown Law

sentative of the other

Journal

[Vol.

34: p. 178

(Title II, Sec. 8(a)(3)). It appears,
according
Wagner Act cases, that this prac
tice is one which in the past has fallen solely within the ability of the
employer to employ with profit, and its inclusion as an unfair labor
practice applicable to employees must surely be an oversight on the
party."

to federal court decisions in

part of the drafters of the Bill.
All

employees "discriminating against the other party or its associates
representatives because of any lawful activity in support of its or
their interests" (Title II, Sec. 8(a)(4)) would be engaged in an unfair
labor practice. This provision poses the question as to how an employee
may be assumed to discriminate, in fact, against the other party or its
associates or representatives except through employment of the methods
historically employed by labor organizations in labor relations contro
versies, and which the Supreme Court, in a number of decisions in
Wagner Act cases, recognized as natural concomitant to a labor dispute.30
"Participating in any cessation, interruption, or variation of em
."
ployment relations in violation of an existing written agreement
(Title II, Sec. 8(a)(5)) would be prohibited to employees. Under the
terms of this provision a strike or any other method of halting work
would be effectively barred. A corollary provision would bar employees
from "Interfering with or attempting to regulate the organizing or func
tioning of an employer
organization." (Title II, Sec. 8(a)(6)).
Exactly what this provision intends to prohibit is difficult to determine
as the proposed Act defines a labor organization but fails to define an
employer organization.
Moreover, if the term "employer organization'' is intended to protect
a company union then it is even less clear why "employees" should be
prohibited from attempting to wrest control of it from the company
status it occupies in order to affiliate it with an outside union, if such
is the desire of a majority of the employees. The right to self-organize
and to bargain collectively, etc., as enunciated in the Wagner Act,
guarantees "employees" that particular right. The provision under
discussion would seem to deprive "employees" of the right guaranteed
them under the Wagner Act.
"Spying on or keeping under surveillance the activities of the other
party or its associates or representatives" (Title II, Sec. 8(a)(2)) would
also be prohibited to employees by the present Bill. To the practitioner
or

.

.

.

.

.

^Int. Ladies Garment Workers' Union v. Donnelly Garment Co., 99 F. (2d) 309 (C. C. A.
8th, 1939), cert, denied 305 U. S. 662 (1939); Eastwood-Nealley Corp. v. International
Ass'n., 124 N. J. Eq. 274, 1 A. (2d) 477 (1938).
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familiar with the

procedure under the Wagner Act, incident to the filing
practice charges against an employer by "employees",
this provision will present the question as to how "employees" would
be able to gather evidence to support a charge of unfair labor practices
against an employer, under the proposed Act or the National Labor
Relations Act, particularly in the instance of a union suspected of being
"company-dominated."
As to the prohibition against "employees" giving "financial or other
aid to any employer or labor organization
." (Title II, Sec. 8(a)(7)),
contained in a separate provision, the mind encounters additional diffi
culty in attempting to encompass the aspect of illegality present in the
practice of "employees" giving "financial or other aid" to the labor
organization in which they hold or desire to hold membership, or to
represent them as a collective bargaining agency. As to "employees"
giving such aid to an "employer organization," again it is uncertain
what the provision aims at in the absence of a definition as to what
constitutes an "employer organization."
The practice of "Inducing or coercing employees to join or not to join
." (Title II, Sec. 8(a)(8)) would constitute
any labor organization
an unfair labor practice if engaged in by
"employees." Surely it cannot
be intended that this provision be enforced against "employees" inducing
others to become members of their particular labor organization, or
to induce them not to join a rival organization. If so, then the body of
substantive law developed under federal court decisions in Wagner Act
cases will be summarily discarded.
This, then, appears to be the real
of
the
"amendment."
object
This same provision concludes with the language:
of unfair labor

.

.

".

.

.

Provided, That it shall be lawful for an employer and the representatives
employees to make, maintain, or continue in force an agreement requiring
membership in a labor organization as a condition of employment and pro
viding for employer aid in enforcing the financial obligations of members to
such labor organization unless the Tribunal, acting on complaint or on its own
volition, finds that such labor organization is violating one or more of the fol
." (Title II, Sec. 8(a)(8)).
lowing requirements
.

.

of his

.

.

The

"requirements" are discussed in the next and succeeding paragraphs.
includes in
requirement is that the labor organization ".
its membership, at least 75 per centum of the employees covered or
." (Title II, Sec.
proposed to be covered by such an agreement
8(a)(8)).
Why 75 per centum, rather than 100 per centum, is established as the
The first

.

.

.

.
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criterion is not clear from
the fact that the courts have never
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reading of the Bill.
questioned the matter
majority) of employees

arbitrary

a

34: p. 178
In view of

of ratio of

in a labor
membership (beyond requiring a
which
makes
and
maintains
a
labor
organization
agreement of benefit
to all the employees in wages, hours, and other conditions of employ
ment, it would appear that the provision has no justifiable basis in law.ai
Administration of this provision would reopen thousands of repre
sentation cases settled by the National Labor Relations Board, in reli
ance upon federal court decisions sanctioning the procedural machinery

followed in such cases, and throw into the discard agreements now in
force between labor organizations and employers where the labor organi
zation proves to be deficient in this requirement. Such a condition
would hardly appear to conduce that prompt, peaceful, and just settle
ment of all labor relations controversies which the proponents of the
proposed Act assert as their desire.
Granting that a labor organization may satisfy the 75 per centum
requirement, the provisions of the proposed Act would further require
that any agreement made by the labor organization will not be recog
nized as valid by the Tribunal unless "... ratified by 60 per centum of
all such employees so covered as evidenced by a vote cast by secret
." (Title II, Sec. 8(a)(8)). This second requirement is equally
ballot
as unmeritorious as the first, and in view of the history of collective
bargaining, the making of agreements, and the legal status afforded
labor agreements by the courts over the years, this provision would
also appear to have no justifiable basis in law.
.

.

prohibition of strikes is inherent in the provision making
practice for "employees" to engage in acts which
would amount to "Interfering with or attempting to regulate the organiz
ing or functioning of an employer or labor organization" (Title II, Sec.
8(a)(6)) even though the Act is vague as to what is an "employer or
labor organization." The prohibition extends to "employees" taking
A definite

it

an

unfair labor

any action:
"to hamper or embarrass an employer, his representatives, or supervisory
employees, in exercising the normal and reasonable authority of management
which is essential to the fulfillment of management obligations to consumers,
investors, and workers whose welfare depends on the continuous, reliable, and
." (Title II, Sec. 8(a)(9)).
efficient production of goods and services
.

^National Labor Relations Board

v.

7th, 1941) ; Stewart Die Casting Corp.
849 (C. C. A. 7th, 1940).

.

Chicago Apparatus Co.,
v.

116 F.

National Labor Relations

(2d) 753 (C. C. A.

Board,

114 F.

(2d)
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provision, coupled with those which would prohibit
employees engaging in heretofore legal activities but now constituting
unfair labor practices, and the requirements that employees refrain from
engaging in any unilateral actions in connection with compulsory arbi
tration proceedings, would if realistically viewed, sum up to a prohibi
tion of the right to strike, now assured to labor by the legislature and
sustained by the courts.
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FEDERAL LEGISLATION
A STUDY OF PROPOSALS FOR
IS CONGRESS OUTMODED?
REORGANIZATION
�

fT,HlS vital
the

the

question

has been raised in various forms many times in

past decade while needed legislation stumbled dazedly through
of

maze

our

national

legislative machinery,

battered

by

the

mangle

of the committee system only to emerge shackled by amendments, often
Parturient mantes, nascetur ridiculus mus.1
a toothless monster.
of
State
Secretary
Byrnes, while Director of War Mobilization, ex
whether a legislative body, many of whose pro
pressed doubt ".
cedures and techniques date back to the gaslight era, is equipped to
deal with the swift-moving complexities of modern government."2
Congress itself realizes the necessity for a more efficient organization
.

.

if it is to carry its burden as one-third of our Constitutional Govern
as Senators Ball, Fulbright, LaFollette, the late Sena

ment. Such leaders

Maloney, Mead, Pepper, White, Wiley, the former Senators Burton
Gillette, and Representatives Cochran, Dirksen, Gore, Hale,
Kefauver, Monroney and Voorhis have been active in the current move
to reorganize Congress.
The Joint Committee on the Organization of Congress3 held hearings
from March 13, 1945 through June 29, 1945. They held thirty-nine
public and four executive sessions. They heard the testimony of four
teen Senators, thirty-one Representatives, twenty officers and employees
of Congress, twelve officials from the executive branch, one state gov
ernment official, and twenty-four representatives from various private
organizations. Also considered were written suggestions from sixteen
Senators, twenty-one Representatives and a host of interested private
citizens.4 Many of the proposals suggest elaborate changes; others de
fend existing practices. Some point out obstacles to effecting the re
organization and difficulties affecting the efficacy of the changes if
they are tried. What then are the key points involved in the present
move to overhaul congressional machinery?
tor

and

Horace

Ars

�

Poetica, line

139.

2Byrnes, Streamlining Congress (February 1945)

139 American Magazine

3H. Con. Res. 18, 79th Cong., 1st Sess. (1945).
'Summary of Hearings before the Joint Committee

18, 79th Cong.,
mary of Joint Committee Hearings.

pursuant

to H. Con. Res.

1st Sess.
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20, 21.

on the Organization of Congress
(1945) III. Hereinafter cited as Sum
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Committees?

The focal point of much of the criticism of Congress has been the
committee system now in force in both Houses.5 "This system of stand
ing committees has grown like Topsy since the early days of the Repub
lic until today responsibility for legislative action is scattered among

less than 80 such 'little ministries': 47 in the House and 33 in the
Senate."6 Of the forty-seven standing committees in the House not
more than fifteen deal with major public problems of national impor
no

Judiciary, Interstate and Foreign Commerce, Foreign Affairs,
Military Affairs, Naval Affairs, Merchant Marine and Fisheries, Agri
culture, Labor, Ways and Means, Appropriations, Rivers and Harbors,
Public Buildings and Grounds, Irrigation and Reclamation, Roads and
Flood Control. The five last named could be merged into a Public
Works Committee. Ways and Means and Appropriations could be
combined into a single Committee on Finance. Military Affairs and
Naval Affairs could form a single committee. Seven other committees
deal with the internal affairs of the House; three cover pensions; two,
claims; seven more have a restricted sphere and are seldom active.
Much the same situation prevails among the thirty-three standing com
tance:

mittees of the Senate.

Many

of these committees could be

consolidated; others liquidated
committees; some few abolished
Congress. Into this latter class fall

with their functions transferred to other
and their work handled outside of

particularly

the Committee

the District of Columbia.

on

Private Claims and the Committee

Representative
private claims

recommended that settlements of
of Claims

or

be handled

by

the Court

the district courts.7 Their decisions could be reviewed

subcommittee of the

on

Kefauver of Tennessee has

by

Finance Committee for the purpose
of laying down standards to govern their future action. Self-government
could be granted to the District of Columbia, delegating power to a city
a

Judiciary

or

council to make such laws as are necessary, with the provision that they
become effective at the end of a certain period, unless Congress had
meanwhile disapproved the acts. This would give Congress sufficient

restraining power.
Under existing procedure
'Senator Brewster of Maine

archaic, and grotesque." Id.

the second and fourth

pictured

the present arrangement

Mondays
as

of each

"utterly inadequate,

at 17.

"American Political Science Association, The Reorganization of Congress
194S) 29. Hereinafter cited as The Reorganization of Congress.
''Summary of Joint Committee Hearings, supra note 4, at 5.
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when claimed by the District of Columbia
Committee, are set
aside for consideration of the District's problems.
Likewise, the first
and third Tuesdays of each month are taken by the Private Calendar.

month,

In

large measure this consists of the consideration of private claims.
by these changes alone the congestion of legislative business would
be considerably relieved by freeing four days a month on the legislative
calendar for other public business.
Many suggestions have been made for the reduction of the present
number of standing committees. The proposed number of committees

Thus

from twelve to sixteen in each House.

Senator LaFollette of Wis
the Senate to limit the number of stand
ing committees in the Senate to thirteen.8 Of these, eight would deal
with substantive policy and five would have administrative functions.
run

consin submitted

a

proposal

to

Members of the former class would have

no

other

major

committee

assignments.
Committee

assignments is another problem which needs readjustment
Congressmen are to serve the best interests of the country. Senate
assignments during the second session of the Seventy-eighth Congress
will illustrate the point. No Senator served on less than five committees;
sixteen served on seven committees; nine on eight committees; and
four on nine. A comparable picture is presented by the House. Obvi
ously Congressmen are unable to devote proper attention to each of
their assignments. Committee meetings are generally held between
if

10 A.M. and 12 Noon. Schedule conflicts are bound
inevitable proxy comes into play. Senator LaFollette
following pertinent comments : "It is not at all unusual to
with at least four or
appear in a committee room
.

his

.

.

to arise. The
has made the
have a Senator
five proxies in

day has gone by during the present long and
arduous sessions of the Congress when I have not had to decide which
one of several very important committees I would attend on a particular
day because of the nearly continuous work of the great committees of
pocket.

.

.

.

Hardly

a

the Senate."9
A reduction in the number of

standing committees would alleviate
expedite consideration of proposed legis
lation by clarifying jurisdictional lines, permitting bills to be referred
to the proper committee. Under present procedure with overlapping
this situation. It would further

"S. Res. 169, 78th Cong., 1st Sess. (1943). A table showing how the present committees
proposed committees is listed in The Reorganization of

would be consolidated into the

Congress, supra

note 6, at 39.
"89 Cong. Rec. 7182 (1943).
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a new bill by referral
proposal.
Representative Wadsworth of New York urged that the new com
mittees be given comprehensive jurisdiction over all public problems,
thus eliminating the need for special investigating committees.10
Representative Kefauver of Tennessee advocates setting up a twin
committee system in both Houses, correlated with the executive depart
ments.11 This would obviously facilitate joint committee work and
would permit joint hearings on common problems. As Representative
Herter of Massachusetts pointed out,12 the use of joint committees has
been employed advantageously in the Massachusetts Legislature, re
sulting in a single hearing which speeds the handling of legislative
matters, and saves witnesses' time. Greater use of joint committees was
also proposed by Representative Baldwin13 of New York; Mr. Harold
D. Smith, Director of the Budget;14 and Dr. Arthur N. Holcombe, then
Chairman of the Appeals Board of the War Production Board, who
urged that the bicameral system prevents the legislative from presenting
a united front against the executive.15
Many objections have been raised against altering the traditional

to

a

functions, majority leaders

shelve

can

committee known to be hostile to the

committee system. Chief among those which attack the intrinsic value
of the proposed changes is that service on several committees broadens

Congressman's outlook on major problems, whereas limiting him to
major policy committee would ill-equip him to see the overall view.
Then, too, with fewer standing committees the number of subcommittees
would be increased to deal with specific phases of the committee's broad
jurisdiction. Other obstacles are presented which may hinder the erec
tion of a new committee structure: Fewer chairmanships would lessen
the incentive to a legislative career; the accompanying loss of patronage
and prestige will encourage few chairmen to voluntarily surrender their
positions as the leaders of Congress.16
a

one

Does

Seniority

Rule Guarantee

Superior Leadership?
majority party having the longest
committee is its chairman. All other quali-

convention the member of the

By
uninterrupted service
wSummary of Joint

on a

Committee

Hearing, supra

note

4,

at 8.

aId. at 6.
wId. at 9.
wId.

at 21, 22.
uId. at 42.

"Id. at 40.
"The Reorganization

of

Congress, supra

note

6,

at 44-4S.
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disregarded. Since a member remains a member of the
desires, or until he loses his seat in Congress,
experience is no sure test of competence. Un
continuous
service
creates insight into the problems before
deniably,
the committee, but it may just as easily create deep-rooted prejudice
toward progressive legislation in the particular field. Long tenure may
become stubborn tenure. It is unreasonable to permit important legis
lation to depend on the whim of a chairman, in power purely by reason
of seniority.
"A new member, or even one who has served two or three terms, may
be ideally constituted for an important chairmanship. But by the work
ings of the seniority system he will find himself near the bottom of the
list, subject to the committee power of a man of far less competence."17
Another apparent argument against retention of seniority rule is that
it frequently prevents an equitable distribution of chairmanships among
are

committee as long as he
it follows that length of

the different sections of the country.

Thus when the Democrats

are

in

power most of the chairmen are from the South, and when the Republi
cans are in power, from the North and West. Mr. Justice Burton, when

Senator from

this situation handicaps his state
politically speaking. As a state, Ohio has
only eight have served two or more terms.
has not acquired seniority privileges in the

Ohio, pointed

out how

borderline state,
had forty-one Senators and
which is

a

Because of

this,

the state

Senate commensurate with its importance.18
The National League of Women Voters has suggested the selection
of the most capable member for chairman, with seniority as only one
test of

competence.19

could question the desirability of the re
poses the problem of who is to determine the

No

one

sult, but it immediately
most capable member.
Other proposals, more easily effected, are that the seniority rule be
followed until the chairman reaches a given age, sixty-five or seventy,
at which time he would retire as chairman, while retaining his member
ship, or that the chairman be limited to a term of six years or so, with
the chairmanship rotating among committee members having six or
more years of service.20
Though compromise solutions, they combine
"Krock,

The

Seniority System Working Both Ways, N. Y. Times, May 7, 1943,

col. 5.

^Summary of
"H.

Joint Committee

Hearings, supra

note

4,

at 49.

The Reorganization

of

Congress, supra

note

6,

at 37.

at SO.

p.

18,
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stabilizing influence of experience with the stimulus of fresh
leadership.
Representative Miller of Nebraska, along with others, has proposed
that the chairman be selected by the party caucus by secret ballot.21
It is felt that the majority party caucus would be quicker to sense the
public pulse and would thus bring about greater party responsibility.
Those upholding rule by seniority suggest that chairmen are often re
elected to Congress because their constituents desire to retain the power
and prestige of their office. Are they not merely juggling these words
in the hope that their constituents will not read them in their proper
the

order?

Rule

Minority
Recently

by Legislative

Abuse

determined group of southern Senators filibustered at
to prevent a vote on a bill to establish a permanent Fair

a

great length

Employment Practice Committee.22 Finally the pressure of urgent legis
lative business forced the majority to yield to the group and withdraw
the bill. Thus a united minority was able to enforce its will on the
majority, and this in a nation built on the theory of rule by a responsible
majority. By this means many public bills desired by the party in
power and supported by public opinion have been defeated in the Senate
by the practice of unlimited debate.23
Just before the end of each fiscal year Congress lurches into action
to pass, in a last minute flurry, the departmental appropriations for
the coming year. This provides the ideal situation for another minority
stratagem

�

A rider is

the rider.

an

amendment in

no

way connected

with the purpose of the bill, and covering proposed legislation which
otherwise would die in its infancy. "When this is done, the members

amendment, and rather than take a chance on
by alienating the supporters of the rider they are
losing
for
forced,
political reasons, when compelled to vote, to vote for a
the President cannot veto it
measure they do not wholly approve
without vetoing the essential bill, and thus the pressure group forces
then have to vote
an

on

the

election

...

its favorite

measure

^Summary of Joint
This mention is

into law."24

Committee

Hearings, supra note 4^rat
opinion, pro

not intended to reflect the

21.
or

con, of the author

on

the

merits of the F.E.P.C. bill.

^For

an

interesting discussion

of this

subject

see

Flynn, Meet Your Congress (1944)

109-118.

"Flynn, op.

cit. supra, at

107,

108.

Crockett Johnson immortalized the rider in his
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The widely circulated Heller Report,
Strengthening the Congress,
sponsored and published by the National Planning Association, strongly
recommends that the Senate adopt a cloture rule rigid
enough to elimi
nate the filibuster, and that Congress discontinue the
passing of riders
are unrelated to the main content of bills.25
Some such steps should be taken. Granted that safeguards must be
given the minority to prevent the abuse of power, such measures should
not permit the minority to prevail over the
majority in open contest.

that

"While

a

majority can use its powers in
minority, and as between

is true of the

an

illegitimate

the lesser evil."26

Congressional

way, the

the two, the former

.

.

same
.

(is)

Salaries

Members of Congress are now paid $10,000 a year, an allowance for
clerk hire, $300 for stationery, plus twenty cents a mile for one round

trip from their homes. Under ordinary circumstances the salary of
$10,000 is barely adequate, since most members maintain two residences,
one in Washington, and one in their home
district, and the expense of
living here is not deductible for income tax purposes. With the present
increased cost of living the salary appears grossly inadequate. When
the businessman comes to Washington his expenses are deductible, and
generally businessmen and industrialists in a comparable position re
ceive much higher salaries. In addition to double living expenses
Congressmen must bear the high cost of campaigning for reelection.
The present salary level places a premium on long congressional
service, for few are able to set aside much of their congressional in
come for their declining years. As a consequence, many able men must
give up their seats in order to build security for their families, at the
risk of facing the poor house. Unless remedial steps are taken, we face
the prospect of having Congress become a "rich man's club". Too many
capable men in this country cannot afford to be Congressmen.
Proposals have been put forth which approach this problem from two
aspects, salary increase and congressional pensions. First, however,
public opinion must be convinced of the propriety of the moves. A few
comic

strip, "Barnaby," on April 3, 1944. That superb pixey, J. J. O'Malley, maneuvered
local dam project through Congress in the form of a rider to a motion to adjourn !
"Impossible? Remember my coup was perfectly timed! Friday! 3 pm! Nothing's impos
a

sible for

a

Congress

^Summary of

eager to

get away for

Joint Committee

a

weekend!"

Hearings, supra

note

4,

at SI.

be offered unless germane to the bill.
"The Reorganization of Congress, supra note 6, at 22.

no

amendment

can

Under present House rules
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years ago when Congress passed an act including its members in the
Civil Service Retirement system, the hue and cry of "bundles for Con

gressmen" immediately arose, and the act was repealed. Last year the
House voted a $2,500 extra expense allowance to Representatives which
was refused by twenty-one members because of the indirect method used.
Three times last year the Senate refused pay increase proposals for fear
of political repercussions.
The total cost of Congress, with its five hundred thirty-one members,
their staffs, and the expense of maintaining its buildings and grounds,
is about $16,000,000 a year. "The purely administrative expenses of
innumerable bureaus, such as the Civil Service Commission, far exceed
the cost of both houses of Congress."27 The cost of Congress runs about
a cent a month for each person in the country. The cost, with adequate
salaries for members and their staffs, would not be raised to more than
two cents a month per person, which is not an exorbitant price to pay
for a representative government.
Representative Hale of Maine recommends a minimum salary of
$15,000 per annum, with campaign expenses being deductible from in
Mr. Justice Burton, while Senator from Ohio, suggested
come tax.28
the same salary with the additional provision that it not apply to the
Congress that votes it.29 This qualification would lessen the probabilities
of the bill acting as a political boomerang.
The Heller Report flatly advocates paying Congressmen $25,000 and
pensions to commence at the age of fifty-five in the form of annual
service retirement pay of $1,000 for each full year of congressional
service, up to a maximum of $10,000 annually.30
Should

Congressmen

Be Errand

Boys for

Their Constituents?

Too much of a Congressman's time is now devoted to trivial corre
spondence and the performance of personal services for their constitu
ents, leaving little time for the study of pending legislation. Of course,
they have clerical staffs who aid them on routine matters, but too many
of the requests must be handled by the Congressmen personally, for
political reasons. Representative Priest of Tennessee expressed concern
On a typical day, he said, forty-six to forty-eight
over this problem.
'Flynn, op. cit. supra note 23, at 17.
^Summary of Joint Committee Hearings, supra
'Id. at SO.
'Id. at 52.

note

4,

at 26.
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visitors come to his office on non-legislative business.31 It should be
made clear at the outset that the Constitution guarantees that "Congress
shall make no law
the right of the people
to
abridging
the
Government
for
a
redress
of
This
is
not the
petition
grievances."32
.

.

.

...

...

aim of the

proposals to be discussed herein, nor could such an end be
accomplished by these means. However, the right to petition was not
intended to saddle members of Congress with the petty annoyances of
finding jobs for constituents, expediting their applications, or securing
other favors for them from the various departments of the Federal
Government. Yet Congressmen can ill afford to ignore such requests
for fear of reprisals at the polls.33
Representative Priest suggests a general liaison office on Capitol Hill
with a competent staff to assist members in handling their departmental
business, and further, that members be allowed administrative assist
ants on a permanent non-partisan basis.34
In line with the first of the above suggestions, Mr. Malcolm Morrow35
outlines how the services of his office could be made available to Con

by establishing an inter-agency referral system, with special
congressional mail. The information would be furnished
in memorandum form from which members of the Congressman's staff
could compose specific personal answers.36 In a similar manner, greater
use could be made of the Inquiry Section in the Legislative Reference
gressmen

handling

for

Service.37
Former

plan

Representative Ramspeck

of

Georgia developed an elaborate
His plan calls for a constitu
every two congressional districts

which merits serious consideration.

tional amendment which would merge
into one, with two Representatives to be elected from each of the new
districts, one to serve as member of Congress and the other to handle
the business of the district with the various federal agencies. By the

amendment, members of Congress would be forbidden to contact ad
agencies, and the other Representative would be forbidden
to participate in political activities, save for campaigning for reelection.
ministrative

&Id. at 12.
TJ. S. Const. Amend. I.
"'And the departments, dependent

on Congress for appropriations, and anxious
favor, often heed these requests without regard to their merit.

to curry-

wSee note 31, supra.
Then Chief of the Division of Public Inquiries, Office of War Information.

^Summary of

Joint Committee

Hearings, supra

The Legislative Reference Service

Library of Congress,

and is

one

was

note

of the staff aids

4,

at 41.

Congress in 1919 as
available to Congressmen.

created by

a

part of the

The Georgetown Law

210

Journal

[Vol.

34: p. 201

The two hundred sixty-eight who sat in the House would prove a
less unwieldy number, and would devote full time and attention to
legislative matters.38
Less radical in its approach, and more easily effected, is the proposal
of Senator Downey of California. He favors a corps of executive assist
ants for each state delegation at $7,500 per annum, and an executive
assistant for each Senator. Their function would be to relieve the
members of much of the burden of state and local matters. Senator

Downey points out that these assistants should have a background of
years' experience in Washington, and that provisions should
be made to prevent the system from becoming a source of additional
at least six

patronage.39
Staffing Congress
How well

is

equipped
Congress to perform its functions of lawmaking,
inspecting
guiding public opinion? As was pointed out in the dis
cussion of congressional salaries, each member is granted a certain
allowance for clerical help. If he holds other positions of rank in Con
gress he is granted an additional amount for help. He may pay his
secretary up to $5,000 per year. In addition, the committees have their
clerks and messengers. Congress is further staffed by the offices of
the Secretary of the Senate and the Clerk of the House, the offices of
the Legislative Counsel and the Legislative Reference Service in the
Library of Congress. Many members feel that they could render more
valuable service to the country if they were allowed additional help.
Senator Downey said that if he were practicing law on a similar scale
he would require three executive assistants and two technicians, pre
ferably younger men.40 This cannot be done unless Congress either
allows members more money for employees, or salaries are cut below
a level at which efficient personnel could be hired.
Senator Capehart of Indiana told the Joint Committee that more
research help was needed in order that members might vote on the basis
of factual knowledge, rather than by following party lines.41
Representative Kefauver of Tennessee suggests remedying the situ
ation by staffing the Legislative Reference Service and Office of Legis
lative Counsel with a pool of experts whose services would be readily
and

^Summary of
**Id. at 5.
wIbid.
aId. at 19.

Joint Committee

Hearings, supra

note

4,

at 22.
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available to those members needing assistance.42 These men provide
unbiased information and do not enter into controversial issues of policy

making.
Another suggestion favored by many Congressmen is providing active
committees with permanent staffs to investigate, do research and per
form other technical services. Such staffs would become specialists in
their fields, and thus better able to prepare committee members on pend
ing legislation. This has been objected to on the ground that permanent
staffs might develop hostilities to the agencies under their jurisdiction,
but then, so may the employees from other agencies frequently borrowed
by the committees today to assist them. Senator Wherry of Nebraska
pointed out that from August 23, 1944 to December 31, 1944 fourteen
Senate committees had borrowed ninety-seven individuals from twentysix federal agencies.43 The Senator believes that this is a rather dubious
practice in that it gives rise to divided loyalties. Dr. Dewey Anderson44
defends the practice, stating that he knew of no case where borrowed
personnel had been used to investigate their own agency.45
Advocates of

larger congressional staffs point out that the present
at a disadvantage in its dealings with executive
departments which, by reason of their larger appropriation, have large
staffs of competent experts. In many cases larger personnel allowances
are needed, not to increase the number of employees, but to provide for
periodic raises to present employees so that larger salaries, more com
mensurate with their abilities, will not lure them elsewhere.
The following is typical of congressional attitude: "The question of
adequate and expert staff is of vital importance. Undoubtedly one of
the great contributing factors to the shift of influence and power from
the Legislative to the Executive branch in recent years is the fact that
Congress has been generous in providing expert and technical personnel
for the Executive agencies, but niggardly in providing such personnel
for itself. One of the traditional powers of Congress over the Executive
is supposedly control over the purse strings. Obviously, that control
cannot be exercised intelligently unless Congress has the facilities and
the expert staff to appraise and evaluate appropriations just as the
Budget Bureau does. Yet the annual appropriation for the staff of the
Bureau of the Budget is thirteen times as large as the appropriations
setup leaves Congress

aId.

at 6.

"91 Cong. Rec. 522 (1945).

"Executive Secretary of the Senate Special Small Business Committee.
"Summary of Joint Committee Hearings, supra note 4, at 40.
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Appropriations

combined."46
Public Relations
Too much of what is written about

Congress for public consumption
misleading and often intentionally so. This has become an age of
If the Administration's legislative program is held up in
name calling.
Congress or rejected, the Congress is labeled by the Administration as
"reactionary" or "obstructionist". Political cartoonists almost invari
ably portray Congress as an elderly individual in a black ten gallon
hat and wearing a black shoestring tie�the perfect picture of a bygone
Then to complete the poor impression, the voter journeys to
era.
Washington, visits a session of either House. To his disappointment he
sees a handful of men scattered throughout the chamber, one member
reading a poor speech into the Record while the others read newspapers
He goes away wondering about this law
or gaze idly at the ceiling.
of
his.
Without
too many major procedural changes, Con
making body
much
to
these erroneous impressions, and at
could
do
counteract
gress
the same time improve the quality of congressional sessions and greatly
educate public opinion on matters of national concern.
Greater publicity should be given to the fact that the bulk of con
gressional work is done in the committee room. There is to be found
the center of legislative activity. In recognition of this fact, more of
each day should be legally scheduled for committee work. Visitors and
constituents should be urged to look in on committee hearings if they
would see Congress at work. Here they would find the lively argument
they anticipated.
Senator Pepper of Florida introduced a resolution to authorize the
broadcasting of the proceedings of both Houses.47 At least formal com
mittee reports and debates and voting on questions of national impor
tance could be broadcast. In response to a query at the Joint Committee
hearings, Senator Taylor of Idaho, a former showman, testified that it
might "shut up the windbags."48 The practice is popular in New Zealand,
and favored by seventy-five per cent of the newspapers in this country
is

which have commented
Other

personal

proposals

on

it.

consider the

problem

contact with the constituents.

from the

One such

"Senator LaFolIette, 177 Atl. Monthly 95 (July 1943).
"Sen. Joint Res. 145, introduced August 15, 1944.

"'Summary of

Joint Committee

Hearings, supra

note

4,

at 17.

standpoint of closer
plan provides for a
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Congressmen might

return

to their states to account to their constituents, by public or radio
speeches, and in return get first-hand impressions of the citizenry on

controversial issues.49 Another suggests that each member be provided
with an office in his home district with one clerk.50
Representative Mundt of South Dakota sees the Congressional Record

partial solution. He would make it more readily available to Capi
visitors, place it on sale at hotel newsstands, index the daily edition
on the cover page and print the speaker's name in bold type.51 Economic
Stabilizer Bowles, then Administrator of the Office of Price Adminis
tration, and a former advertising executive, recommended a public in
formation committee in Congress to guarantee the free flow of informa
tion on public matters to the people. He emphasized the importance of
the problem by stating that democracy thrives on knowledge.52
as a

tol

Keepers of

the

Key

"The Constitution gives to Congress the power to 'lay and collect
taxes, duties, imposts, and excises,' and it provides that 'all bills for

raising

revenue

shall

originate

in the House of

Representatives.'

But

the Senate may concur or amend as in other bills. This is the greatest
the public
weapon man has yet forged for the protection of his liberties
�

purse in the hands of the people."53
The most important task that faces each

Congress is that of making
appropriations to keep our vast governmental machinery running.
Coupled with this is the responsibility of checking expenditures made
under appropriations. The most important, they are also the hardest and
dryest tasks before Congress.
Several proposals were made during the hearings of the Joint Com
mittee for the purpose of strengthening congressional control over the
public purse and to improve exercise of the appropriation power. Mr.
Carter W. Atkins, Executive Director, Connecticut Public Expenditure
Council, made the following concrete recommendations in a prepared
statement endorsed by twenty-seven state taxpayer organizations:
of Congress, supra note 6, at 71.
"Senator Bridges of New Hampshire, testifying before the Joint Committee. See Sum
mary of Joint Committee Hearings, supra note 4, at 21; also Representative Poage of

J9The Reorganization

Texas. Id. at 23.

aId.

at 33.

mId. at 46.

mFlynn, op. cit. supra

note

23, at 119.
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That the practice of making permanent appropriations be abolished; that
the Byrd-Butler bill be passed and that all Federal spending be subjected
to annual Congressional review.
That an adequate appropriation audit staff be set up in the General Account

3.

ing Office to investigate the efficiency of executive performance.
That the Appropriations Committees be equipped with staff facilities, avail
able to both majority and minority members, for spot checking expenditures.

4.

That

cooperative arrangements be developed between the two Revenue and
Appropriating Committees, with a view to formulating an over-all
fiscal plan designed to provide a coordinated picture of revenues and
expenditures.
That the main stages of the budget process, including executive recom
mendation, legislative consideration and action, and execution, be made
public abolishing secrecy in appropriation procedures.
That new subcommittees of the Appropriations Committees be established
on Federal aid and on executive reorganization."54
two

5.

6.

The United States Chamber of Commerce was represented at the
hearings by Professor Fred A. Fairchild of Yale University. He pre
sented specific recommendations which were the result of studies made
by the Chamber's committee on federal finance. The more interesting
of these

are

set forth below:

"4. That there be adopted methods of presenting appropriation proposals to
the committees and to Congress which will disclose upon a standard and
comparative basis all data essential to test the justification of the amounts
asked of the committees or recommended by them to the respective Houses,
5.
6.
7.
8.

9.
10.

and which will permit adequate examination of the justification.
That the reappropriation of unexpended balances of appropriations

be
discontinued.
That monthly reports be printed promptly giving cumulative data on appro
priations and on proposed supplemental and deficiency appropriations.
That more adequate standards be applied to local projects financed by the
United States.
That permanent appropriations be repealed to the fullest extent possible.
That a critical examination be made of all grants to States, and that as
many as possible be eliminated.
That agencies created by Executive order and the activities undertaken by
them shall not continue in existence for more than one year unless specific
ally authorized by substantive legislation.
*

12.

*

*

That Government

corporations discontinue the practice of making loans
or advances to the regular establishments or other agencies or corporations
of the Government, and that funds for such agencies be made available
only by means of appropriations.

^Summary of

Joint Committee

Hearings, supra

note

4,

at 48.
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borrowing and lending agencies be integrated with the Treasury
Department in order to assure a uniform financial policy."55

That all

Lindsay C. Warren, Comptroller General of the United States, sug
gested a reexamination of statutes which exempt administrative agencies
from the general laws controlling expenditures and the removal of many
minor statutory limitations which hinder administration without

accom

plishing legislative purpose.56
Senator Capehart of Indiana compared Congress, in its money spend
ing capacity, to the board of directors of a private corporation, and
urged frequent field trips at regular intervals to observe at firsthand
how the taxpayers' money is being spent.57
Representative Kefauver of Tennessee has proposed a "question
period" whereby heads of executive departments and independent agen
cies would be requested to appear before joint sessions of Congress and
submit to questions. This is patterned after the question hour in the
House of Commons.58 Mr. Kefauver has introduced

a resolution
Senator
of
Arkansas
has
accomplish this;59
Fulbright
duced a similar resolution in the Senate.60 The innovation could be
ed either by amending the standing rules of both Houses, or by a

House to

The Joint Committee

in the
intro

effect
bill.

Report

principally to the vari
ous parts of congressional
repaired or rebuilt,
and to a discussion of the proposals of those who appeared before the
Joint Committee hearings, and of others skilled in the field of political
science. Let us turn now to the report submitted to Congress on
March 4, 1946, by the Joint Committee on the Organization of Con
gress.61 The report is worthy of its authors and of the time devoted
to its preparation. It contains thirty-seven concrete recommendations to
Congress as to how it might well improve itself.
With respect to committee structure and operation, the Report adopt
Thus far

our

consideration has been confined

structure which need to be

ed,

at 54.

wId. at 36.

mId. at 19.
raFor an interesting discussion

on the subject, see Representative Kefauver's article, The
Need for Better Executive-Legislative Teamwork in the National Government, 38 Am. Pol.
Sci. Rev. 317 (April 1944).

"H. R. Res. 31, 79th Cong., 1st Sess. (1945).
"Sen. Res. 8, 79th Cong., 1st Sess. (1945).
"Sen. Rep. 1011, 79th Cong., 2d Sess. (1946). Editor's
enabled

us

to include this

report.

note:

Delay in publication has
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substantially the proposals of Senator LaFollette and Representative
Wadsworth, both as to the number of standing committees and the
jurisdiction of the new committees, recommending that the present
standing committees be consolidated into 16 in the Senate,62 and 18 in
the House,63 and that the jurisdictional lines be clearly defined, with
the powers of review and subpoena so as to avoid the need for special
investigating committees.64 Further, the Joint Committee has recom
mended "That committee chairmen be required to report promptly all
bills approved by the committee and seek a rule to bring them to the
floor for consideration."65 Although the members of the Joint Com

ed

mittee

unable to reach

were

an

agreement

as

to

a

workable method of

choosing committee chairmen, as opposed to the out-dated, but politi
cally favored, seniority system,66 the above recommendation, if enacted,
would eliminate one of its more prevalent abuses.
Two other measures relating to committee operation were recom
mended which would do much to expedite the consideration of proposed
legislation. The first would have each committee report accompanied
by an intelligible digest of the bill, in non-technical language, containing
a statement of the reason for the bill, legislative changes made by the
bill, the national interest affected, the cost, and the distribution of any
benefits.67 The average Congressman, like the public at large, does not
have the time to study at length every legislative proposal. Lacking
a full understanding of the bill, he will blindly follow
party lines. If
handled properly, this device would enable each Congressman to grasp
the true import of any bill within the limited time at his disposal. The
second of these recommendations would limit conference committees
to

adjustment

an

of actual differences between the two

prevent them from changing those parts of
are

in

The

bill

on

Houses,

and

which both Houses

agreement.68
Committee

Joint

over-all fiscal
wId.

a

policy

in

Report expressed

Congress,69

alarm

over

the lack of

an

and set forth workable recommenda-

at 3.

"H. at 4.

MId. at 5 ;
*ld.

see

also note 10, supra.

at 7.

mId. at 35.
mId. at 8.
^Ibid.

mId. at 18.

".

.

ating committees.

control

.

the House and the
.

Senate,
.

.

over

revenues

and

expenditures is divided

but also within each House between its

not

revenue

only between
and

appropri
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achieving this goal. Among them are recommendations
resolution, the Revenue and Appropriation Com
that, by
Houses
submit an estimate of over-all federal receipts
of
both
mittees
for
the
and expenditures
coming fiscal year, within 60 days after the
start of each session; that, if estimated expenditures should exceed
estimated receipts, the creation of additional federal debt would have
to be authorized by a record vote, otherwise all appropriations, except
those of a permanent nature, would have to be reduced by a uniform
percentage.70 All appropriation bills would have to be presented to both
Houses three full days before their consideration on the floor in order
that members would have more time in which to study them.71 Also
recommended was a service audit by the General Accounting Office.
tions toward

concurrent

"Such a service audit should include reports on the administrative per
formance and broad operations of the agency, together with information
that will enable Congress to determine whether public funds are being
carelessly, extravagantly or loosely administered and spent. In most
cases the present detailed audit of items does not reveal the general
condition of the agency's operation."72 The Joint Committee would
also eliminate legislative riders, particularly those which are clothed as
"economy limitations" which "require far greater expenditure of funds

comply with
necessary."73

the

to

With respect to

limitations

imposed

congressional salaries,

would

than

the

otherwise

be

Joint Committee adopted

the proposals of Representative Hale and Mr. Justice Burton that mem
bers be paid $15,000 per annum,74 and that such increase not be effective
until the Eightieth Congress.75 They further recommended that this

salary

be taxed

with the

same

on

the

same

deductions,76

federal retirement system
Fully cognizant of the

basis

as

business

or

and that members be

professional returns,
permitted to join the

on a contributory basis.77
possible dangers to free speech

and the

right

"With this divided authority existing not only between the appropriation committees of
House, but also among their many sub-committees, and among the revenue-raising

each

committees,
�Id.

how could

at 19.

nId. at 20.
�Id. at 22.
at 23.

"See note 28, supra.
�See note 29, supra.
mId. at 28.

"Id.

at 29.

Congress have

a

general fiscal policy

or

follow it if it had one?"
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less felt that

a

redress of

some

grievances,78
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Joint Committee

reasonable control should be exercised

nonethe

over

lobbies

and, accordingly, recommended legislation to require the registration of
organized groups and their agents seeking to influence legislation, such
registration to include a quarterly statement of expenditures made for
this

purpose.79

The creation of majority and minority policy committees in each
House was strongly urged in the Report80 in order to strengthen party
accountability for the pledges made to the public by the party. They
would replace the present steering committees, ".
an informal and
little-used device, [which] seldom meet and never steer."81 The policy
.

committees would not

destroy

.

the individual member's

right

to

disagree

with party policies. "Each member would be free to vote as he saw
fit, but the record of his action would be available to the public as
a means

of

holding

both the party and the individual accountable."82
Conclusion

The Joint Committee "... was created in response to a widespread
congressional and public belief that a grave constitutional crisis exists
in which the fate of representative government itself is at stake. Public
affairs are now handled by a host of administrative agencies headed by
nonelected officials with only casual oversight by Congress. The course
of events has created a breach between government and the people.
Behind our inherited constitutional pattern a new political order has
arisen which constitutes a basic change in the federal design. Mean
while, government by administration is the object of group pressures
which weaken its protection of the public interest."83
The foregoing should make obvious the fact that Congress must
modernize its method of operation if it is to maintain its position of
constitutional equality with the executive branch of the Federal GovernreW.

at 26. "A pure and representative expression of public sentiment is welcome and
helpful in considering legislation, but professionally inspired efforts to put pressure upon
Congress cannot be conducive to well considered legislation.
"The problem of safeguarding this free expression of the will of the people from distor
tion is a difficult one. Rather than stifle any such expression, your committee hesitates to
make any recommendation upon the control of lobbyists or pressure groups."
�

�Id. at 27.

"W. at 13.
aId. at 12.
mId. at 13.
at 1.
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Prompt action in this direction is essential. For a period already
long, Congress has taken the defensive rather than the offensive
in formulating the legislative policy of the nation. There is nothing
wrong with the intrinsic concept of Congress. It is the keystone of our
representative form of government. "The trouble with Congress is
Congress. Its big problems will begin to disappear if the little things
are corrected."84
Congress is attempting to keep pace with a greatly
machine with procedures inherited from a simpler
executive
expanded
must
be
This
changed "lest the historical trend write its own
past.
ticket in an irresponsible executive or an oligarchy of pluralistic
ment.
too

agencies."85
The work done
gress is

a

by

Joint Committee on the Organization of Con
right direction. But it is only a start. Congress

the

start in the

Other pro
be
Members
should
considered.
hearings
posals
not
individual
in the
should
selfishness
to
stand
of Congress
permit
not
reform.
must
its
constitutional
permit
Congress
way of over-all
function to be hampered by a patchwork of historical accidents.

must enact

legislation

to effectuate the recommendations.

made at the Committee

JOHN

F. REILLY

"Representative Phillips of California, testifying before the Joint Committee. Summary
of Joint Committee Hearings, supra note 4, at 58.
"Professor Walton H. Hamilton of Yale Law School, testifying before the Joint Com
mittee. Summary of Joint Committee Hearings, supra note 4, at 44.

NOTE
SELF-SERVING DECLARATIONS AND ACTS IN
DETERMINATION OF DOMICILE

problem of domicile, one of wide interest in many fields of law,
particular importance to people living in the District of Co
lumbia. This importance arises not only from the large proportion of
federal employees in the District, but also from the disenfranchised
state of true domiciliaries. The latest judicial pronouncement on the
problem is that of the United States Court of Appeals for the District
of Columbia in the recent case of Butler v. District of Columbia.1 The
court, in reversing the Board of Tax Appeals for the District of Co
lumbia, decided that a lawyer who had resided in the District of

'T'HE

is of

Columbia since 1934 was not domiciled in the District in 1939 and 1940
so as to be liable for payment of income tax under the local law.2 This
note will discuss that decision in connection with one of the basic prob
lems of domicile, i.e., in determining the real intent necessary to
establish a change of domicile, what weight should be given to the

party's declarations and acts
Although the principles of
resume

of

these

rules

in the

light

of other inconsistent evidence?

the law of domicile

may be in

order

as

a

well

known, a
background to this
are

discussion.
Law

of Domicile

Domicile is the site with which a person has a settled connection
for certain legal purposes, either because his home is there, or because
that place is assigned to him by law.3 Or putting it more nearly in
the language of the layman, domicile means the place where a person
a home.* Various other definitions, substantially the same,
in judicial opinions5 and legislative records.6
be
found
may
the
However,
legal requirements for a change of domicile are fre

lives and has

quently subject
Sutler

to

judicial scrutiny,

District of

and

they

are

now

considered

as

Columbia, U. S. App. D. C, January 14, 1946.
(1940) � 47-1502.
"Restatement, Conflict of Laws (1934) � 9.
?Mitchell v. United States, 21 Wall. 350, 352 (U. S. 1874); Smith v. Croon, 7 Fla.
81, 153 (1857).
"District of Columbia v. Murphy, 314 U. S. 441, 454 (1941); Rogers v. Rogers, 130
F. (2d) 905, 906 (App. D. C. 1943).
"84 Cong. Rec. 8974 (1939).
v.

*D. C. Code
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axiomatic in the law.7

To constitute a new domicile, two elements
must
be residence in fact in the new location,
there
first,
and second, the intention to remain there to make it one's home must
be present.8 The Supreme Court in the Mitchell case made this comment
must exist:

these elements:

on

"The change cannot be made except facto et ardmo. Both are alike necessary.
Either without the other is insufficient. Mere absence from a fixed home,

long continued, cannot work the change. There
change the prior domicile for another. Until the new

however
to

old

one

must be the animus
one

is

acquired,

the

remains."9

The element of residence is
then is

The problem
has been stated

one

one

of obvious fact and seldom in

of determination of intention.

dispute.

This intention

by Judge Story in his Conflict of Laws10 and his re
quoted with approval by the courts.11 According to
if
one
has
Story,
actually moved to a new location, with an intention
of remaining there for an indefinite time, and as a place of fixed present
domicile, it is to be deemed his place of domicile "notwithstanding he
may entertain a floating intention to return at some future time".
This animus is the present intention of permanently and indefinitely
setting up a residence in a new locality, or stated negatively the absence
of any present intention of not residing there permanently or indefi
nitely.12 As Story pointed out, the requirement of "permanently and
indefinitely" remaining at the new location does not exclude a hope or
desire to return to the original domicile at some time in the future.
But this intent must not depend upon inclination or be controlled by
future events.13 However, the phrase "permanently and indefinitely
remaining" is only part of the required intention; it is incorporated
as part of the more comprehensive intention of making the place of
the new residence one's home;14 it is this intention that will effectuate

marks have been

Ttfitchell v. United States, 21 Wall. 350, 353 (U. S. 1874).
Texas v. Florida, 306 U. S. 398, 424 (1939) ; Mitchell v. United States,

21 Wall. 350,
(U. S. 1874) ; Pannil v. Roanoke Times Co., 252 Fed. 910, 913 (W. D. Va. 1918) ;
Matter of Newcomb, 192 N. Y. 238, 250, 84 N. E. 950, 954 (1908) ; Beam, Selections
From Conflict of Laws (1935) � 15.2.
�Mitchell v. United States, 21 Wall. 350, 353 (U. S. 1874).
"Story, Conflict of Laws (8th ed., 1883) � 46.
"Gilbert v. David, 235 U. S. 561, 569 (1914).
Trice v. Price, 156 Pa. 617, 626, 27 Atl. 291, 293 (1893).
"Sparks v. Sparks, 114 Tenn. 666, 88 S. W. 173 (1905) ; Story, Conflict of Laws
(8th ed., 1883) � 46.
"Texas v. Florida, 306 U. S. 398, 424 (1939); Mitchell v. United States, 21 Wall.
350, 352 (U. S. 1874).
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It should be carefully
a change of domicile.
that
it
is
an
intention
a home in fact, and
to
establish
noted, moreover,
not an intention to acquire a domicile that governs. The desire to
have a domicile in a certain place has no effect in fixing domicile
a

transfer of location into

there.15
To arrive at this true intention the courts have established presump
tions to aid them. It is logical that there should exist a presumption
that the domicile of origin is retained until the contrary is proved,
but residence elsewhere will repel this presumption16 since a person is
presumed to be a domiciliary of the place he lives. If he denies such

the burden of

domicile,

proof is on
generally

him to sustain this contention.17

been in agreement in determining
what principles constitute the law of domicile, they are far from being
in accord in the application of these principles to the facts before
While the courts have

majority rule that the determination of intention is
question
fact, although always a difficult one. "The difficulty,
it
must
be emphasized, is one of fact and not of law."19 The
however,
in
District of Columbia v. Murphy has approved this
Court
Supreme
them.18

It is the

of

a

view:
"Cases falling clearly within such broad rules aside, the question of domicile
is a difficult one of fact to be settled only by a realistic and conscientious
review of the many relevant (and frequently conflicting) indicia of where a
man's home is and according to the established modes of proof."20
"Petition of Wright, 42 F. Supp. 306 (E. D. Mich. 1941) ; West v. West, 35 Hawaii
(1943) ; In Re Gilbert's Estate, 18 N. J. Misc. 540, 15 A. (2d) 111 (1940) ; McCarthy

461

McCarthy, 39 N. Y. S. (2d) 922 (Sup. Ct. 1943); Restatement, Conflict of Laws
(1934) � 19, quoted with approval in Zimmerman v. Zimmerman, 155 P. (2d) 293,
296 (1945).
MEnnis v. Smith, 14 How. 400 (U. S. 1852) ; Bradstreet v. Bradstreet, 7 Mackey 229,
18 D. C. 229 (1889) ; In Re Dorrance's Estate, 309 Pa. 151, 163 Atl. 303 (1932) ; Story,
Conflict of Laws (8th ed. 1883) � 46.
"Anderson v. Watt, 138 U. S. 694 (1891) ; E. I. Dupont De Nemours & Co. v. Byrnes,
101 F. (2d) 14 (C. C. A. 2d, 1939) ; The Amado, 20 Fed. Cas. 1107, No. 12,005 (D. C.
D. La. 1847); Schweitzer v. Buser, 15 N. J. Misc. 217, 190 Atl. 89 (1937).
MPerhaps the two most famous cases illustrative of this point are In Re Dorrance, 115
N. J. Eq. 268, 170 Atl. 601 (1934) and In re Dorrance's Estate, 309 Pa. 151, 163 Atl.
v.

303

(1932).

mBeale, Selections

From

"District of Columbia
trict of

v.

Conflict

Murphy,

of

Laws

314 U. S.

(1935) � 15.1.
441, 455 (1941) ; But

Columbia, 72 App. D. C. 30, 113 F. (2d) 25 (1940),
(1940), and Shilkret v. Helvering, 78 U. S. App. D. C. 178,
the effect that domicile is a compound of fact and law.

cert,

138

see

denied,
F. (2d)

Sweeny

v.

Dis

310 U. S. 631
925

(1943)

to
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The Determination
It appears

controversy

therefore, that
change of

over a

his home to be located?

of Fact

the factual

question

to be decided in

a

domicile is: Where does the party intend
Once that home has been determined, the

domicile will follow as a matter of law. All evidentiary facts that go
to show the relationship the party has retained with his former home
are relevant to the determination of domicile.21
But the weight to be

given to the facts may vary in accordance with the deciding body's
opinion as to their credibility. Those acts and statements which are in
the nature of self-serving declarations are properly subject to suspicion.
There is ample authority to substantiate the proposition that the
declarations of the party whose domicile is questioned should be dis
tinguished from other evidence.22 Perhaps the outstanding example is
Texas v. Florida,23 decided by the Supreme Court in 1939. The Court
specifically recognized this problem and stated:
"While one's statements may

supply evidence of the intention requisite to
given place of residence, they cannot supply the fact
they are of slight weight when they conflict with the
fact. This is the more so where, as here, decedent's declarations are shown
to have been inspired by the desire to establish a nominal residence for tax

establish domicile at a
of residence there; and

purposes, different from his actual residence in fact. In such circumstance the
actual fact as to the place of residence and decedent's real attitude and intention

with respect to it as disclosed by his entire
factors in ascertaining his domicile".24

The facts in this

course

of conduct

are

the

controlling

illustrative of the types of evidence that
domiciliary questions. For the purposes of this note they
will be divided into two primary classes: first, those self-serving acts
and declarations that appear to be primarily for the purpose of effec
case

are

appear in all

tuating the "legal domicile";
that

are

and

second,

those acts and declarations

made and done in the furtherance of

everyday living,

and

the indications of a normal "home".25
Normal Facts (Texas) : Edward H. R. Green lived in Texas from
1892 to 1911, when at the age of 43 he returned to New York.26 While

are

^District of Columbia v. Murphy, 314 U. S. 441, 4S7 (1941).
"Matter of Trowbridge, 266 N. Y. 283, 194 N. E. 756 (1935) ; Matter of Newcomb,
192 N. Y. 238, 84 N. E. 950
"306 U. S. 398 (1939).

(1908).

"Id. at 425.
"All facts are taken from the Report of the Special Master, Texas
U. S. 398

v.

Florida,

306

(1939).

"In point of fact, New York and Florida also claimed Green

as

a

domiciliary, but
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hotel, and later leased a building which he re
While in Texas he was employed in managing
his mother's property, and made normal associations and contacts.
Normal Facts (Massachusetts): In 1917, Green first visited Round
Hills, Massachusetts, where his mother owned some land. From 1917
to 1921 he developed this location into an estate at the cost of approxi
in

he lived in

Texas,

modeled

as

a

a

home.

mately $6,680,000. He added to the land he had inherited there and
placed special books and collections in the house. From 1921 until
shortly before his death in 1936, he spent more time there than at any
other place. He usually arrived right after the first of July each year
and remained just short of six months.
Self-Serving Facts (Texas): From 1911 to 1921, Green made two
trips a year to Texas. From 1922 to 1927, he made one annual trip;
his last trip was made in 1935 for the purposes of medical treatment
and rest. After 1911, Green had a friend rent a room for him which
he never occupied. From 1911 to 1920, he voted in Texas. With few
exceptions and in substantially all his deeds, papers and legal docu
ments he described himself as from Terrell, Texas. He told his lawyers
to mention in all important legal documents that Terrell, Texas, was
his legal residence. On his marriage license issued in 1917, and in pro
bate proceedings over his mother's estate in 1916-18 he described
himself as of Terrell, Texas. In 1927, he declined to run for Congress
from Massachusetts because he claimed to be

resident of Texas.

a

In

declined the appointment of Federal Radio Commissioner
England as he was a former Republican National Committee
In
man from Texas and spent only summer months in New England.
his
1935, while under oath in a proceeding in Florida, he testified that

1929,

he

from New

residence

was

in

Texas,

home in New Bedford.

Commission

a

with
In

a

winter home in

1935,

Florida,

certificate which described him

with the statement, "I have

and

a summer

he returned to the Texas Centennial

never

changed

as

my

from Massachusetts

legal

residence from

Terrell, Texas."27
The obvious fact that most of the evidence in favor of
cile

decedent's

was

Court.

the

self-serving

"If declarations alone

record would leave

for

own

purpose

of

this

no

were

statements

sufficient to

doubt that Green

note, only the rival claims of

considered.

"Texas

v.

Florida,

was

306 U. S. 398, 417

(1939).

a

Texas domi

recognized by the
establish domicile, the

was

domiciled in Texas until

Massachusetts

and Texas

are
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the time of his death."28 But

despite this imposing array of facts dem
Texas
domicile, the Court found that the weight of the
onstrating
evidence showed decedent's true intent was to have a home in Massa
chusetts, and that, therefore, his domicile was there.
a

The state courts have also perceived the difference between a person's
declarations and his actions in the pursuit of normal living, even though
the former

supported by actions conceived with a special purpose.
recognized that declarations of domicile are self-serving

are

It has been

and alone

by

are

acts which

insufficient to establish domicile and must be corroborated
are in accordance with the declarations.29
If a person's

statements and his acts with

respect to domicile are in conflict, the
declared intention must submit to the conclusion drawn from the facts
and the proven circumstances.30 The courts have shown that it is not
the apparent and outward signs that control, but the real behavior
behind the mask.31
The courts are ever mindful that the true question to be determined
is the party's intent to establish a home, and not an intent to acquire
or maintain a domicile.32
Perhaps one of the outstanding anomalies
in American jurisprudence illustrates the necessity for making this dis

tinction,
arriving

in

to showing how courts will interpret facts in
they consider to be the true intention. This anomaly
Pennsylvania and New Jersey decisions as to domicile

addition

at what

results from the

for the purpose of taxation in the Dorrance cases.33
Dr. John T. Dorrance was the president and owner of all the stock
in the Campbell Soup Company at the time of his death. For purposes
of taxation both Pennsylvania and New Jersey claimed him as a domi�ibid.

"Alburger

v.

Alburger,

"New York Trust Co.

138

Pa. 339, 10 A. (2d) 888 (1940).
16 A. (2d) 772, 784 (1940),

aff'd, 315 U. S. 343
(1942) ; Thayer v. Boston, 124 Mass. 132, 146 (1878) ; In Re Bourne, 41 N. Y. S. (2d)
336, 344 (Surr. Ct., 1943).
mHillman v. Hillman, 200 Ark. 340, 138 S. W. (2d) 1051 (1940); In Re Cornish's
Estate, 22 N. Y. S. (2d) 451 (Sup. Ct. 1941); In Re Koleff's Estate, 340 Pa. 423, 16 A.
(2d) 384 (1940).
"See note 15 supra.
v.

Riley,

wIn Re Dorrance, 115 N. J. Eq. 268, 170 Atl. 601
309 Pa.

(1934);

In Re Dorrance's

For contemporary comment on these
Dual Residence and Domicile, "Dual" Domicile and Inheritance

151, 163 Atl.

303

(1932).

cases

Estate,

see

Mc-

Taxation, the
Dorrance Case; A Tale of Three States (1935) 5 John Marshall L. J. 161; Harper,
Final Determination of Domicile in the United States (1934) 19 Penn. B. A. Q. 213;
Note (1932) 81 TJ. of Pa. L. Rev. 177.

Loughlin,
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ciliary. Prior to September, 1925, there was no question of his domicile
in New Jersey. The facts are the same in both cases, but each court
stresses different phases of the evidence. An analysis of the major
portions of the evidence reflects a classification as follows.34
Normal Facts (New Jersey): In 1909, Dr. Dorrance purchased a
country estate in New Jersey and maintained it after his move to
Pennsylvania in 1925. His business was and continued to be located
in New Jersey.
Normal Facts (Pennsylvania): In 1925, decedent purchased a
large estate at Radnor, Pa., at the cost of approximately $1,000,000.
He and his family occupied this estate on November 14, 1925. The
running expenses of this estate were approximately fifteen times that
of the old house in New Jersey. The grounds were much larger, and
the house

more

modern.

The servant staff at Radnor

than the staff at the New

larger
for all

entertainment,

except when he

was

Jersey

house.

four times

was

Decedent used Radnor

and deceased spent almost every night there
vacation. Friends on various occasions ex

on

their belief that he was a resident of Pennsylvania.
used the Radnor address most of the time and
called the house their "home".

pressed

to him

His wife and

family

Self-Serving Facts

(New Jersey): The decedent kept securities
Jersey, and his legal counsel was a New Jersey
lawyer. He continued as an active member of a New Jersey church
and he and his wife voted there.35 He remained active in politics; kept
his motor vehicle registration and driver's license in New Jersey. On
many occasions and in various formal legal documents, including his will,
he expressed his intention of keeping New Jersey as his legal residence.
The Pennsylvania court recognized the distinction between the
in local banks in New

intention to establish

of

establishing

a

a "home" in contradistinction to the intention
domicile and framed the issue accordingly:

"May expressions
of choice in

one

of

state

a man

prevail

to the effect that he desires to retain a domicile
over

the intention to make

a

home mani

new

fested

by an actual removal to the new residence in another state, and accom
panied by a manner of living which can leave no doubt that the new abode
is the principle residence and establishment.
,"36
.

.

MA11 facts taken from opinion, In Re Dorrance's Estate, 309 Pa.

163 Atl. 303

151,

(1932).
^Dorrance and his wife made
other than in New

307

a

formal agreement that

Jersey. In Re Dorrance's Estate,

they

309

would refrain from

Pa.

151, 163,

163

voting

Atl. 303,

(1932).

MId. at 164, 163 Atl. at 307. It should be noted that the tax considerations

were

always
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The court stated that the intention required for acquisition of a domicile
of choice is that of making a home in fact, and not an intention to

acquire a domicile.37 The general rule is that in determining this "home"
intention, a person's expression of desire may not supersede the effect
of his conduct.38 This is so because the declaration as to domicile is
self-serving and if not supported by acts, will not be conclusive, but
will

give

way to the true intent that will be inferred from his acts and

conduct.39 "On the question of domicile less weight will be given
the party's declaration than to his acts."40

to

The court, in

reviewing the facts in the light of the legal principles
laid stress on the size and cost of the Radnor estab
lishment, as well as the statements of decedent's family that were in
consistent with the claimed intention of a New Jersey home. The
court reversed the lower court and decided that Dorrance was actually
laid out

above,

domiciled in

Pennsylvania, i.e., his home was there, despite his pro
keeping his domicile in New Jersey.41
While the New Jersey decision is contra, it is reconcilable when it
is understood that the court recognized that a man by his statements
and acts cannot create a domicile at one place if, in reality, he has
fessed intention of

intended to establish

a home at another.42
But here the court found
that his declarations and acts, termed self-serving by the Pennsylvania
court, did not stand alone, but were corroborated by sufficient evidence

of

a

"normal" type to

true intention to

The

keep
Pennsylvania Supreme

strongly felt by the

keeping

justify

the court in

determining that it was
Jersey.
has recently had occasion

Court

court to the effect that decedent

his domicile in New

"Id. at 166, 163 Atl.

his

his home in New

hoped

to avoid substantial taxes

to

by

Jersey.

at 308.

""National City Bank of New York

v. Hotchkiss, 231 U. S. SO, 56
(1913) ; Dickinson
195, 63 N. E. 331 (1902).
*7� Re Dorrance's Estate, 309 Pa. 151, 166, 163 Atl. 303, 308 (1932).
"Holt v. Hendee, 248 111. 288, 296, 93 N. E. 749, 752 (1910), cited with approval
in In Re Dorrance's Estate, 309 Pa. 151, 170, 163 Atl. 303, 309 (1932).
"But compare the statement of the New Jersey court that "The evidence in the present
case is overwhelming that although Dr. Dorrance moved to Radnor and made his home
there for the greatest part of the time during the succeeding five years terminated by
his death, he never had any intention of abandoning his home at Cinnaminson; he never
had the intention of making the Radnor residence his permanent home; he always had
the intention of returning to his home at Cinnaminson." In Re Dorrance, 115 N. J. Eq.
268, 278, 170 Atl. 601, 60S (1934) ; here the court stressed facts that are listed under

Brookline,

v.

the

181 Mass.

"self-serving" classification.
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decide

a

similar situation in the Stabile

pellant appealed
list of voters in
for many years

from
one

order

an

prior

to

Registration case.43

striking
Pittsburgh.

district in
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Here ap

his name from the registry
He had lived in the district

At that time he

bought

a

home in

suburb where he since lived practically all the time. Another
had moved into the original home and resided there free of
A room was kept ready for the appellant and he occasionally

a

family
charge.
stayed

there

overnight.
denying the appeal,
never been accepted that

Pennsylvania Court declared that it had
a man's legal residence is wherever he
says it is or where he says he intends it to be".44 A man's legal resi
dence is a fact question, and in determining it, the state ignores all
colorable pretenses and finds reality behind the guise.45 The case is
of value in that it does not contain the taxation element prevalent in
both Texas v. Florida, and the Dorrance case, but nevertheless it cites
the latter with approval and reaffirms the doctrine set up therein.
In

the

"...

District

of Columbia Cases

The rule that the intention to effectuate

change of domicile must
home,
arriving at that deter
declarations
and acts must give way before in
mination, self-serving
consistent evidence, appears not to have risen specifically in the District
of Columbia prior to the case of Butler v. District of Columbia.
be

an

intention to establish

a

a

and that in

The District of Columbia decisions may be divided into two classes.
First, there are those cases involving a government employee, in which
it has

uniformly been held, in conformance with the great weight of
authority, that a person does not lose his original domicile upon ac
cepting federal employment.46 While no express authority has been
found, it appears that these cases can be rationalized on the basis of
public policy; that is, the need to encourage competent people to accept
government service.
The second type
is not

case

concerns

the domicile of

an

individual who

employee of the federal government. The Butler case is an
excellent example of this latter type.
The first of the recent group of decisions concerning domicile to arise
an

"348 Pa. 587, 36 A. (2d) 451 (1944).
"Id. at 590, 36 A. (2d) at 452.

KId. at 594, 36 A. (2d) at 454.
"District of Columbia v. Murphy, 314 U. S. 441, 453

(1941).
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Sweeney v. District of Columbia.47
employee who had come to the District
in 1918 and had been employed steadily thereafter by the federal
government. The court specifically declined to comment on the prin
ciples which govern a case of private employment and, confining itself
to the circumstance of federal employment, found that the petitioner
had not lost his original domicile in Massachusetts. The decisions in
Pace v. District of Columbia,48 and Beedy v. District of Columbia,49
also dealt primarily with the question of federal employment. The
in the District of Columbia
This case involved a federal

was

Supreme Court in 1941 had occasion to point out that the tests used
in determining the domicile of government employees are different from
those used in determining domicile of non-government employees.50
In cases involving the latter type, the intention in a change of domi
cile is a question of fact, and it is natural that part of the evidence
considered should be the party's own statement and acts. In a case
arising in the District of Columbia the Supreme Court pointed out
that a person's testimony with regard to his intention of changing
domicile should be given full consideration, but it is subject to the in
firmity of any self-serving declaration and may be out-weighed by
other declarations and inconsistent acts.51
That this principle has, heretofore, been recognized by the United
States Court of Appeals is shown by the relatively recent case of
Shilkret v. Helvering.52 Petitioner was a musician and was domiciled
in New York until the latter part of 1935. At that time he obtained
He returned
a contract with RKO Pictures and moved to California.
to New

newed,

York about two years later when his contract was not re
and he endeavored to retain his California domicile for the

purpose of filing his federal income tax under the community property
law. The court stressed the fact that while petitioner was in California

kept his New York apartment for two years at a cost of $6000.
He had included in his contract with RKO a clause guaranteeing his
transportation back to New York in case his contract was not renewed.
Against these "normal" facts, several "self-serving" declarations and
acts were in evidence. Petitioner had disbanded two orchestras in New
he

"72 App. D. C. 30, 113 F. (2d) 25 (1940).
"77 U. S. App. D. C. 332, 135 F. (2d) 249 (1943).
*7S U. S. App. D. C. 289, 126 F. (2d) 647 (1942).
""District of Columbia

v.

Murphy,

314 U. S.

441, 454 (1941).

aId. at 456.

ffi78 TJ. S. App. D. C. 178, 138 F. (2d) 925 (1943).
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New York bank account, and had his insurance pre

miums addressed to him in California. He also renewed his insurance
with a Los Angeles agency, sent his son to a California law school,
and joined several California clubs. The court found that the true
intent of the petitioner was not to establish a home in California, and
his domicile remained in New York.
In the Butler

case

the

same

was

petition for review
Appeals, holding that the petitioner

court had before it

of the decision of the Board of Tax

a

For the purposes of com
discussed, the main facts given in

domiciled in the District of Columbia.

parison

with the

cases

previously

evidence will be classified into the "normal"

or
"self-serving" groups.53
(Maine): To 1930, petitioner was a domiciliary of
Maine. He purchased ISO acres of farmland in 1926, and in 1932
acquired his father's holdings, amounting to 2000 altogether. By 1939,
his property had been reduced by sale to approximately 700 acres. The
house on this property has been maintained in furnished condition, at
all times ready for occupancy.
Normal Facts (Massachusetts): Petitioner was admitted to the
Massachusetts bar in 1930. He was employed in Boston from 1930
to 1934, and rented an apartment during that time. In 1931 he changed
his legal voting residence to Massachusetts and paid income tax through

Normal Facts

1940.

Normal Facts

(District

District of Columbia in

of

Columbia)

:

The

petitioner

came

to the

1934 and has resided there since that time.

He and his wife lived in rented space until January, 1942, when they
purchased a house at the cost of $37,500.54 He has practiced law since
1934, being associated with his father and receiving an income of $23,000
in 1940, in comparison with approximately $3600 received the year
before, and $3600 the last year of his practice in Massachusetts. Pe
titioner has maintained his own furniture, most of it coming from the
house in Maine.

On December 26, 1934, he

was

admitted to the local

and gave his address as Washington. On October 30, 1939, as an
executor of an estate, he petitioned for admission of the will, but failed

bar,
to

give his residence

address in the

petition

as

required by the

rules.

raAll facts taken from Briefs for Petitioner and Respondent and Joint Appendix, Butler
v.

District of Columbia, U. S. App. D. C,

January 14,

1946.

�*The issue is petitioner's domicile in 1939 and 1940. This is clearly pointed out by
the court. Butler v. District of Columbia note 1 supra. But such facts as this, that are
relevant to petitioner's intent in 1939-40, even if occurring subsequently, are admissible
before

an

administrative body that is not bound by the strict rules of evidence.

Note
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same

procedure in

a

second

instance,

and at neither time did the court demand the power of attorney re
quired of non-resident executors. On December 31, 1940, petitioner
had on deposit in the District of Columbia a total of $11,952, while

only $2511.63 in Maine and $53.98 in Massachusetts.
Self-Serving Facts (Maine): Petitioner has testified in the pro
ceedings that he now considers Maine his home and intends to go back
there some day. He has made periodic trips back to Maine, mostly
during the summer months. In 1940, he requested to be again regis

he had

tered as a resident of Maine for voting purposes. This was prior
November, 1940, when he actually voted in Massachusetts, and
December, 1940, renewed his request to be re-registered in Maine.

to

in

Self-Serving Facts (Massachusetts) : Butler obtained a leave of
absence from the Massachusetts law firm and testified that his old po
sition is still open to him. He also testified that he considered himself
a "legal resident" of Massachusetts even though he is a domiciliary
of Maine. He stated that he also may return to Massachusetts at some
time in the future. On his federal income tax, he made an extra space

and gave his home address as in Massachusetts. (At that time he did
house of any kind in Massachusetts.) In 1936, in
connection with the District of Columbia personal property tax, pe
not maintain any

titioner stated that his

legal residence was in Massachusetts, and he
income tax from 1930. In 1938, he requested
Massachusetts
paid
to be dropped from the list of residents of Woolwich, Maine, as he was
a registered voter in Massachusetts.
He was a member of various
had

a

in Massachusetts.
The Board of Tax Appeals in its opinion55 stated that petitioner was
domiciled in Maine until 1930, and in Massachusetts from 1930 to 1934.
It also found that the Massachusetts domicile ceased in 1934 and that
when petitioner came to the District of Columbia in 1934 he did not

organizations

reestablish his residence in Maine. The Tax Board recognized the
difference between the intent of petitioner to establish a domicile in
contradistinction to the intent to* establish a home.
"Neither petitioners' intent to retain a domicile in Massachusetts or in
Maine, nor, conversely, their desire not to acquire domicile in the District of
Columbia, would prevent their acquisition of domicile in the District. Neither
the retention of an old domicile, nor the acquisition of a new, is the result
of an intent in regard to domicile as a legal concept. Domicile results from

"Joint Appendix
January 14, 1946.

to

Briefs,

p.

118, Butler

v.

District of

Columbia, U.

S.

App. D. C,
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facts, which include intent as to the place of the establishment
When the facts are established, domicile results independently
of the desire of the person whose domicile is the subject of the inquiry."56

the relevant
of a home.

The Court of Appeals in their opinion stated that the principles to
applied in this case are axiomatic in the law on the subject.57 There
fore, in reversing the Board of Tax Appeals and holding that petitioner

be

domiciled in Massachusetts in 1939 and 1940, and saying that "we
no proper basis for this conclusion",58 the court must
have been referring to a lack of factual evidence to support the board's
was

think there is
decision.

Conclusion
Two
case.

things

stand out from

The first is the

a

review of the evidence in the Butler

preponderance

of

self-serving

evidence in favor

of a Massachusetts domicile. The second is the conflict between pe
titioner's declarations as to whether or not his intent is to have his
residence in Massachusetts or in Maine. He specifically stated
that he intended to keep his legal voting residence in Massachusetts59
but at all times he believed he was domiciled in Maine.60 Yet in 1940,
after once having his name removed from the rolls of voters in Maine,
as he then had stated he was a resident of Massachusetts, he requested

legal

it to be

replaced,

as

he

was

again

a

resident of Maine.

Between the

re-registered in Maine, and the
on the rolls, he voted again in
Massachusetts.61 Most important of all, during the whole period from
1938 to 1940 when these changes were being made at petitioner's re
quest, he was in fact living in the District of Columbia, and not once
did his physical location change. But despite these contradictions as
to his intent, and whether or not his domicile actually is in Maine or
Massachusetts, petitioner claims he has "consistently stated that it was

time he made his first request to be
time his name was actually replaced

not in the District of

Columbia".62

"Id. at 121.
"Butler

v.

District of

Columbia, U. S. App. D. C, January 14, 1946.

"Ibid.

"Joint Appendix to Briefs, p. 27, Butler v. District of Columbia, U. S. App. D. C,
January 14, 1946.
"Petitioner's Brief, p. 12, Butler v. District of Columbia, U. S. App. D. C, January
14, 1946.
aId. at 7.

"�Joint Appendix
January 14, 1946.

to

Briefs,

p.

20, Butler

v.

District of

Columbia,

U. S.

App.

D.

C,

Note
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negative intent its purpose is not
Columbia, rather than a positive
intent to have it some other place. Even if the self-serving nature of
the evidence were not distinguished, such facts do not establish the
intent required to effect a change of domicile. In point of fact, it falls
squarely with the holding of the Board of Tax Appeals,63 and the rule
of law that a mere intention to have a domicile, with nothing more
will have no effect in actually establishing it.64 In addition, it in no
way sustains the burden of proof that is placed by presumption on
The

petitioner's

a

�

to have his domicile in the District of

who denies that his domicile is where he lives.65
self-serving nature of the evidence cannot be ignored. It
is the outstanding feature of the entire record. The classifications re
flect that the "normal" evidence in favor of Massachusetts' domicile
after 1934 is practically non-existent; this means that the self-serving
one

But the

declarations and acts are standing alone. There is decidedly more
evidence that petitioner had kept normal relations with Maine, but
the court did not base its decision on this ground. However, the
record is replete with petitioner's declaration and acts intended to show
that his domicile is Maine or Massachusetts. It should be noted that
all these acts and declarations cost

petitioner little time or money and
incidental to normal living of a person with no ulterior
motive in mind.
But the intention of establishing a "home" which is the one required
in law, and approved by the court,66 fails to appear in the record ex
cept as to that portion which related to the District of Columbia. In

were

not

Massachusetts, petitioner did not even have a house or room to return
to. He admits he was only trying to maintain a legal voting residence,
yet the court found his "domicile" was there. The Board of Tax Ap
peals felt that these self-serving declarations would not prevail, but the
appellate opinion does not even mention their self-serving nature. In
effect, the Court of Appeals has said that in the District of Columbia
a private individual may say where his domicile is, or where he wants
it to be, and if he does so often enough, these self-serving declarations
and acts will control, even when the preponderance of "normal" evi
dence is clearly contradictory.
""Butler

v. District of Columbia, U. S. App. D. C, January 14, 1946.
"See note 16 supra.
"Petitioner has recognized and tried to meet this burden. Petitioner's Brief, p.
Butler v. District of Columbia, U. S. App. D. C, January 14, 1946.
"Butler v. District of Columbia, U. S. App. D. C, January 14, 1946.
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Even in Texas v. Florida and the Dorrance case, where the courts
found that self-serving declarations and acts were overcome by incon
sistent evidence, the person involved, at least, had an actual place of
residence to support his declarations. Here, there is practically nothing
to
a

support petitioner's declaration and the

position subject

to severe

court appears to

have taken

criticism.
ROBERT

L.

HEALD

RECENT DECISIONS
ADMINISTRATIVE

Refusing

LAW�Federal

Communications

Renewal of

for Refusal is

Commission

is

Broadcasting License,
Arbitrary where
Misrepresentation by Licensee as to Ownership

Order,

Sole Reason
of

Corporate

Stock.

Appellant corporation, WOKO, Incorporated, operated a radio station at
Albany, New York. Beginning in 1926, the two majority stockholders had
operated radio stations successively at Peekskill, Poughkeepsie, and Albany.
Their application of September 28, 1942, for renewal of their broadcasting
license was denied by the Federal Communications Commission. The hearings
before the Commission were held primarily on issues involving the truth or
untruth of statements made by appellants with regard to ownership of stock
in the radio station, and to determine, in view of facts found on these issues,
whether appellants were qualified to continue the operation of WOKO. Ap
pellants attempted, without success, to have the issues for the hearing broad
ened to include evidence as to the adequacy of program service previously
rendered by WOKO, as well as plans for its future operation. Proceedings
before the Commission produced facts showing that 24% of the stock of
WOKO, Inc. had been held since 1931 by one Pickard, although for the
greater part of this period others had appeared on the books as titular owners.
Finding that appellant had failed to reveal Packard's beneficial ownership of
the stock, the Commission concluded that the applicant could not be "en
trusted with the responsibilities of a licensee," and that renewal of its license
would not serve "public interest, convenience, and necessity." Following de
nial by the Commission of a petition for re-hearing, WOKO, Inc. appealed
in accordance with Section 402(b) of the Communications Act of 1934, 48
Stat. 1093 (1934), 47 U. S. C. � 402 (b) (1940). Held: that the Federal
Communications Commission acted arbitrarily in proceeding from the war
ranted conclusion that stock ownership had been misrepresented to the decision
that renewal of the license would not be in the public interest. WOKO, In
corporated v. Federal Communications Commission, U. S. App. D. C,
January 21, 1946.
The finding by the Commission that there had been misrepresentation as
to ownership of stock in WOKO, Incorporated was undoubtedly accurate.
Previous to locating the radio station in Albany, the company had been op
erating at Peekskill and then at Poughkeepsie with the partnership of Smith
and Curtis

station

was

as

licensees.

operating

at

Curtis desired to surrender the license because the
a

loss,

but

a

network affiliation

was

suggested by

Smith. Accordingly, Smith contacted Pickard, a vice-president of the Co
lumbia Broadcasting System, and through Pickard's efforts was able to secure
affiliation with that system on condition that the station be moved to Albany.
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done, and financial aid was obtained from the Press Company, of
At Pickard's
an option on 250 shares of the stock.
Albany,
He
he
was
240
shares
as
a
efforts.
reward
for
his
requested
suggestion,
given
that his ownership be kept secret, to avoid difficulties with his employers at
Columbia, and this was done by various means until the present controversy
In 1934, when the Federal Communications Commission re
arose in 1942.
quired fuller information as to stock ownership, Smith informed Pickard that

This

was

in return for

he must divest himself of the

brother-in-law of

Phelps,

Pickard,

240 shares.

who

The stock

apparently

never

was

transferred to

knew of the transfer.

Mrs. Pickard collected the dividends and handled other matters connected
with the

stock, signing Phelps' name. WOKO, Incorporated carried Phelps
as owner until 1942, but there was ample evidence that Smith
knew of Pickard's beneficial ownership. There was no finding by the Com
mission that such ownership, had it been disclosed, would have affected its
decisions in issuing licenses, since the Pickards were not disqualified as aliens
under Section 310(a) of the Communications Act, supra, or otherwise dis
qualified. It was not found that Curtis or the Press Company knew of the
deception or participated in it.
Section 307(a) of the Communications Act of 1934, supra, provides that:
on

its books

"The

thereby
for by
Section

Commission, if public convenience, interest,
shall grant to any applicant therefor
.

.

.

or
a

necessity will be served
station license provided

this Act."

307(d) provides

maximum duration for licenses and

renewals, and

that:
".

action of the Commission with reference to the granting of such appli
cation for the renewal of a license shall be limited to and governed by the
same
considerations and practice which affect the granting of original
.

.

application."
Section

308(b) provides for furnishing of information to the Commission by
applicants as to qualifications, ownership, location, frequencies, broadcast time,
purposes, and "such other information as it may require." Section 312(a)
reads in part

as

follows:

"Any station license may be revoked for false statements either in the
application or in the statement of fact which may be required by � 308 hereof,
or because of conditions revealed by such statements of fact as
may be re
quired from time to time which would warrant the Commission in refusing
to grant a license on an original application.
."
.

Sections 501 and 502
of the Act

or

.

provide substantial fines and penalties for violations

rules of the Commission.

The appellants contended that the Commission had attempted to use its
licensing power to impose penal sanctions; that no material facts had been
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misrepresented; that the Commission had erred in refusing to broaden the
issues for hearing or to grant a re-hearing after the corporation's offer to
reorganize with control in the hands of persons other than the offending of
ficers; and that the conclusion of unfitness of the licensee should

not have

automatically from a finding of past misrepresentation. Counsel for
the appellant emphasized that in the past the Commission itself had renewed
licenses to persons guilty of false representation, and even of statutory crimes,
and that in such cases the stations had always been properly operated fol
lowing the renewals. On behalf of the Commission it was contended that as
a practical matter the Commission had to be able to rely on the statements
of applicants; that there had been ample evidence to justify the Commission's
determination; that stare decisis should not apply to administrative proceed
ings; that the facts stated falsely might have been material; and that the
Commission's action was not penal, since denying the power to revoke licenses
for false statements would give licensees what amounted to vested rights in
their licenses. The refusal of a re-hearing was defended on the ground that
followed

no

new

evidence of fitness to operate had been offered.
legislative branch may, after

It is well settled that the

prescribing proper
standards, commit the enforcement of its provisions and reg
ulations to administrative bodies. Morgan v. United States, 304 U. S. 1, 14
(1938). It is equally well settled that the decisions of such bodies must be
reached with due regard to constitutional restraints. Ohio Bell Telephone Co.
v. Public Utilities Commission of Ohio, 301 U. S. 292, 304 (1937); West
Ohio Gas Co. v. Public Utilities Commission of Ohio (No. 2), 294 U. S. 79,
81 (193S). In order to assure the minimal requirements of constitutional
protection, review of the decisions of executive agencies by constitutional
courts has been upheld as to pure questions of law. Federal Radio Commission
v. Nelson Bros. Bond & Mortgage Co., 289 U. S. 266, 276 (1939); Old Col
ony Trust Co. v. Commissioner, 279 U. S. 716, 722-724 (1929). It was said
in an early case that the court must consider:

conditions and

".
a, all relevant questions of constitutional power or right; b, all pertinent
questions as to whether the administrative order is within the scope of the
delegated authority under which it purports to have been made; and, c, a
proposition which we state independently, although in its essence it may be
contained in the previous one, viz., whether, even although the order be in
form within the delegated power, nevertheless it must be treated as not em
braced therein, because the exertion of authority which is questioned has been
manifested in such an unreasonable manner as to cause it, in truth, to be
within the elementary rule that the substance, and not the shadow, determines
the validity of the exercise of power." White, J., in Interstate Commerce
Commission v. Illinois Central R. R., 215 U. S. 452, 470 (1909).
.

.

If an administrative officer is authorized to determine questions of fact his
decision must be accepted unless he "exceeds his authority by making a de-
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."
termination which is arbitrary or capricious or unsupported by evidence.
Dismuke v. United States, 297 U. S. 167, 172 (1936). Further, "When there
is no rational connection between the declared policy of Congress and the
regulation of the administrative body the regulation can be declared invalid
.

.

by the Court." Walling v. McCracken County Peach Growers Ass'n, 50 F.
Supp. 900, 905 (W. D. Ky. 1943). Laws under which such agencies operate
judgment must express a reasoned conclusion." Fed
require that their ".
eral Communications Commission v. Pottsville Broadcasting Co., 309 U. S.
134, 144 (1940). Ultimate facts, such as are required by the statute, must
follow as a matter of law from the basic facts. Saginaw Broadcasting Co. v.
Federal Communications Commission, 68 App. D. C. 282, 96 F. (2d) 554
(1938). Compare, however, the Court's statement in Virginian Ry. v. United
States, 272 U. S. 658, 665-666 (1926): "This Court has no concern with
the correctness of the Commission's reasoning, with the soundness of its
conclusions, or with the alleged inconsistency with findings made in other
proceedings before it."
No common-law rights are granted to licensees by the Communications Act,
supra, but only such interests as are referred to as rights by the statute itself.
Yankee Network, Inc. v. Federal Communications Commission, 71 App. D. C.
11, 107 F. (2d) 212 (1939). While no rights in the common-law sense are
recognized, it is quite clear that the equities of stations already in operation
have been accorded considerable weight by the courts in their rulings on
license cases. Federal Radio Commission v. Nelson Bros. Bond & Mortgage
Co., supra at 285; Journal Co. v. Federal Radio Commission, 60 App. D. C.
92, 48 F. (2d) 461 (1931); Chicago Federation of Labor v. Federal Radio
Commission, 59 App. D. C. 333, 41 F. (2d) 422 (1930). It has been gen
erally held that administrative agencies are created with flexibility as a primary
purpose, and should not, in consequence, be held to mechanical requirements
of procedure or to a rigid regard for the consistency of their own decisions.
Virginian Ry. v. United States, supra at 663; Western Paper Makers' Chemical
Co. v. United States, 271 U. S. 268, 271 (1926); Shawmut Ass'n v. Securities
& Exchange Commission, 146 F. (2d) 791, 796 (C. C. A. 1st, 1945);
Northern Pac. Ry. v. United States, 41 F. Supp. 439, 446 (D. Minn.) 1941).
However, in National Labor Relations Board v. Mall Tool Co., 119 F. (2d)
700, 702 (C. C. A. 7th, 1941), it was held that:
.

.

"Consistency in administrative rulings is essential, for to adopt different
standards for similar situations is to act arbitrarily. Under such circumstances
affirmative orders violate administrative discretion and become punitive, rather
than remedial measures, outside the scope of the Board's powers."
same distinction between the punitive and the remedial is discussed in
Republic Steel Corp. v. National Labor Relations Board, 311 U. S. 7, 12
(1940), and in National Labor Relations Board v. Fansteel Metallurgical

This
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Corp., 306 U. S. 240, 257 (1939). With more specific regard to the Federal
Communications Commission, a discussion of punitive action by exercise of
the licensing power is contained in the Commission's own decision in Navarro
Broadcasting Association, 8 F. C. C. 198, 199 (1940) :
determining whether to revoke the license of a radio-broadcast station
representations to the Commission and other violations of the Com
munications Act, the Commission is faced with competing considerations. The
Commission's primary duty is to the listening public and, in dealing with a
licensee, the Commission must be guided by this primary duty. On the other
hand, if the Commission is to carry out its function of granting and denying
applications for licenses, it must obtain true and accurate information from
those who seek to operate radio stations and must take disciplinary action
against those who make false representations to the Commission. But discipline
should not be inexorably applied when station licensees demonstrate to the
that they are ready to act in good faith."
Commission
"In

for false

.

The Navarro

.

case

.

is

a

precedent

cases, in which revocation orders

for

a

were

similar decision in the so-called Texas
cancelled

on

a

showing that

the chief

series of false reports would divest himself of all control and con
nection with the stations. Red Lands Broadcasting Association, et al., 8

culprit

in

a

F. C. C. 473

A year

later,
by allowing
firm owned by

(1941).

interest would be

served

the Commission held that the
a

transfer

of stock in

an

public
operating

one Perry, when the original and en
a newspaper
suing applications had been made in the name of ostensible owners backed
by the Perry interests, in seemingly deliberate deception of the Commission.
Revocation of License of Panama City Broadcasting Co., 9 F. C. C. 208
(1942). It should be noted that there were energetic dissents in all three
of these cases. In the Panama City case, particularly, three members of the
Commission assailed the majority decision as "... a seal of approval to
fraud and deception
." and declared that "... we cannot accept a prin
the people of the community to
ciple which would in effect mean that
be served are automatically given as hostages to the licensee to guarantee
him against the legal and equitable consequences of his own improper conduct."
Licenses have been refused to persons guilty of false statements to the Com
mission, however. Western Gateway Broadcasting Corporation, et al., 9
F. C. C. 92, 101-102 (1942); Puerto Rico Advertising Co., Inc., et al., 9
F. C. C. 181 (1942). Of some weight is the fact that in both of these cases
other grounds for refusal of licenses were found in addition to misrepresen
tation; also, both cases involved the issuance of original licenses, rather than
the renewal of an existing license.
The majority decision in the present case emphasized that while the Federal
Communications Commission had been given a broad scope of authority under
the provisions of its organic act, even such sweeping delegation is not so
indefinite as to confer unlimited power. Adequacy of facilities and programs

station to

.

.

...
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held principal elements to be considered in determining public interest,
convenience, and necessity; the majority held that the Commission's failure
to broaden the issues to include such evidence, and to make findings on it
".
disclosed the beginning of an arbitrary or capricious conclusion." WOKO,
Incorporated, v. Federal Communications Commission, U. S. App. D. C, Jan
uary 21, 1946. It was also pointed out that the Commission's findings failed
to mention the value of the property affected, and that only "compelling
reasons" should justify denial of an existing license for a station operating
to the satisfaction of its listeners. It was also held that the provisions of
Section 312 of the Communications Act, supra, providing for revocation of
licenses for false statements, cannot be disassociated from the provisions of
Sections 307 and 309, providing public interest, convenience, and necessity
as the standard for both issuance and renewal of licenses.
The majority,
speaking through Mr. Justice Wilbur Miller, therefore reasoned that in re
voking a license under Section 312 the Commission must weigh against the
"competing considerations" the false statement. "Any other construction of
Section 312 would arm the Commission with arbitrary power to revoke a li
cense for the most inconsequential misstatement by the licensee."
WOKO,
Incorporated, v. Federal Communications Commission, supra. It was held
that refusal of a license for misrepresentation is beyond the power of the
were

.

.

Commission unless "... these misstatements

are

of such moment

as

to out

weigh all competing considerations
.", WOKO, Incorporated, v. Federal
Communications Commission, supra. The majority then pointed out that this
.

case

is at variance with

a

.

considerable number of decisions of the Commission

adopted the language of National Labor Relations Board v. Mall
Tool Co., supra, to the effect that to apply different standards for similar
situations is to act arbitrarily. The Commission's action was held to have
been essentially penal, and it was stated that not the licensing power, but
the penal provisions of Sections 501 and 502 should be used to punish vio
lations. Finally, the court assailed the validity of the Commission's reasoning
in its decision in the following language:

itself,

and

"The Commission was quite justified in feeling vexed at the deception, and
would have been justified in seeking criminal prosecution of Smith
or of the appellant itself; but to
say that this concealment, which did not
induce or influence its former grants of renewal licenses, alone supports a
conclusion that public interest, convenience, or necessity would not be served
by the renewal, is in logic a non sequitur." WOKO,
v. Federal

perhaps

Incorporated,

Communcations

Commission, supra.

A very brief dissenting opinion by Mr. Chief Justice Groner
acknowledged
difficulty of the case, but contended that it should have turned primarily
on the question whether the "...
statutory power of the Commission to
the

determine

public interest, convenience,

or

necessity is broad enough

to

au-
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."
rejection of a license for renewal for repeated false swearings.
WOKO, Incorporated, v. Federal Communications Commission, supra. The
dissenting opinion held that the Commission's power is sufficiently broad to
support such an action, on grounds of public policy.
Decisions finding arbitrary and capricious the actions of administrative
bodies must of course vary widely from case to case, since they are based
primarily on the circumstances of each fact situation. The desirability, from
a point of view of public policy, of enforcing complete
honesty by broad
casting interests in their dealings with the Federal Communications Commis
sion cannot be questioned. The narrow scope of the original hearings in the
present case, however, and the comparatively minor offense on which the
Commission's decision here was based, lend substantial support to the ma
jority view. It is perhaps unfortunate that the Commission itself, or a
majority of it, had set in advance of this case a precedent for dealing so
leniently with similar situations.
thorize the

.

FREDERICK

J.

.

HARRIGAN

CONSTITUTIONAL LAW�A State-Conducted Enterprise Partaking of the
Nature of a Private Business Is Subject to a Non-Discriminatory
Federal Tax.
The United States sought to recover against the State of New York a non
discriminatory excise tax on the sales of mineral waters from the state-owned
Saratoga Springs. The latter had been purchased by New York in 1911,
because under previous private operation excessive pumping had endangered
the continued existence of the springs. The mineral waters, having a medicinal
value, were bottled and sold to distributors, retailers, and directly to con
sumers.
Sales of the bottled waters were facilitated by advertising and the
resulting profits helped to meet, in part, the other facilities of the Saratoga
Springs health resort e.g., recreation facilities, bath houses. As the profits
from the sale of the bottled waters generally were inadequate to balance the
operating losses of the other facilities of the springs, annual legislative appro
priations by the State of New York were necessary. New York resisted the
tax in question on the ground that the bottling and sale of the mineral waters
represented an usual, traditional and essential governmental function immune
from federal taxation. The Court, speaking through Mr. Justice Frankfurter
held: a state engaging in a business of a private nature is subject to a non
discriminatory federal tax. State of New York v. United States, 66 Sup. Ct.
310 (1946).
The controversial nature of the problem presented, in which the Court split
six to two, is suggested by the four opinions (one a dissent) and the fact that
forty-five states, as amici curiae, supported New York's contentions. The
�
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of the

Court, as presented by Mr. Justice Frankfurter, an opinion
Justice Rutledge joined, accented the point that "... so long
as Congress generally taps a source of revenue by whomsoever earned and
not uniquely capable of being earned only by a State, the Constitution of
the United States does not forbid it merely because its incidence falls also
on a State." State of New York v. United States, supra at 314.
Mr. Justice
Frankfurter continued: ".
we reject limitations upon the taxing power of
Congress derived from such untenable criteria as 'proprietary' against 'govern
mental' activities of the States, or historically sanctioned activities of Govern
." State of New York v.
ment or activities conducted merely for profit.
United States, supra at 315. Thus, a non-discriminatory federal tax on a state
activity not unique to a state (i.e., an activity performable by private business)
is constitutional. The concurring opinion of Mr. Chief Justice Stone, agreed
to by three other Justices, State of New York v. United States, supra at 316,
stressed the fact that a federal tax on a state activity, even though non
discriminatory, may still be unconstitutional if the tax interferes with the
performance of the state's governmental functions. See Mayo v. United States,
319 U. S. 441, 447 (1943). This latter group of four Justices felt, however,
that an essential function of state government was not interfered with by the
judgment

in which Mr.

.

.

.

.

instant federal tax.
New York

argued that in bottling and selling the mineral water it was
governmental function and hence was not taxable by the federal
government; "... the instrumentalities, means and operations whereby the
states exert the governmental powers belonging to them are equally exempt
from taxation by the United States." Indian Motorcycle Co. v. United States,
283 U. S. 570, 575 (1931). "But neither government [federal or state] may
destroy the other nor curtail in any substantial manner the exercise of its
powers." Metcalf & Eddy v. Mitchell, 269 U. S. 514, 523 (1926). The
immunity from taxation in the performance of an essential governmental func
tion flows inevitably from our dual form of government, since "the power to
tax involves the power to destroy." McCulloch v. Maryland, 4 Wheat. 316,
431 (U. S. 1819). The majority decided, however, that the sale of state-owned
mineral water did not relate to a unique state function.
The precedent sustaining the power of the federal government to tax a
state activity smacking of private business was South Carolina v. United States,
199 U. S. 437 (1905); accord, Ohio v. Helvering, 292 U. S. 360 (1934); see
Helvering v. Powers, 293 U. S. 214, 223 (1934) ; Powell, The Waning of Inter
governmental Tax Immunities (1945) 58 Harv. L. Rev. 633. In the exercise
of its police power, South Carolina established dispensaries for the sale of
liquor. A federal license tax on the liquor dealers was approved on the ground
that South Carolina was engaging in a business of a private nature. This is

engaged

in

a

in line with the extensiveness of the federal power to tax
one exception (inability of Congress to tax exports) and

power with but
only two qualificaa

�
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tions (the necessity of apportionment in direct taxes and the necessity of
uniformity in indirect taxes). License Tax Cases, 5 Wall. 462, 471 (U. S.
1866). U. S. Const. Art I, �� 8, 9. Again, in Allen v. Regents of Georgia,
304 U. S. 439 (1938) a federal admissions tax on athletic contests (affecting
state university football receipts) was sustained on the ground that the state
embarked on a business that would normally be taxable. It was considered
of no moment that the proceeds of the state university football games helped
to defray state expenses of education
admittedly an essential governmental
�

function.
The broad doctrine of

intergovernmental immunity from taxation, receiving
v. Maryland, supra, held sway until recently.
impetus
However, Collector v. Day, 11 Wall. 113 (U. S. 1870), holding that the doc
trine of reciprocal intergovernmental immunity prevented the federal govern
ment from taxing the income of state officers was overruled in Graves v. New
York ex rel. O'Keefe, 306 U. S. 466, 480 (1939). Similarly, the immunity
from federal taxation once accorded to lessees of state oil lands (the proceeds
to be used for essential governmental functions) was overturned in Helvering
v. Mountain Producers Corp., 303 U. S. 376 (1938). The recent trend shows
a shift toward a limitation upon immunity.
State of New York v. United
at
314.
the
reasons
behind a prohibition of state
States, supra
Furthermore,
taxation of federal activities do not apply with equal force in connection with
federal taxation of state activities. In the latter instance, the general govern
ment (the "whole") could tax activities of the states (the "parts") without
injurious results. It is different, however, where an individual state attempts
to tax the "whole", i.e., the federal government. See Collector v. Day, supra
at 128-129 (dissenting opinion). Mr. Justice Douglas, dissenting, thought that
the sale of medicinal water is a function of government and consequently not
taxable by the federal government. Conceding that the majority ruling was
correct if precedent was to be observed, Mr. Justice Douglas felt that the
Tenth Amendment of the Constitution, reserving the undelegated powers to the
States sufficed to preserve New York from federal taxation in the principal
case. State of New York v. United States, supra at 318.
The better reasoning would appear to be with the majority. A business
activity should not be withdrawn from the taxing power of the federal govern
ment merely because a state happens to be the participant and taxpayer. A
state is sufficiently protected if the federal government is precluded from
taxing an essential governmental function. This follows from the very nature
of our dual form of government. In the opinion of the Court, Mr. Justice
Frankfurter would apparently uphold any non-discriminatory federal tax on
any source of revenue "not uniquely capable of being earned only by a State."
State of New York v. United States, supra at 314. It would appear preferable
to accept the qualification of the concurring opinion of Mr. Chief Justice
Stone to the effect that a non-discriminatory federal tax would be objectionable
if it interfered with the performance of an essential governmental function.
its

from McCulloch

EDWIN R. FISCHER
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CONSTITUTIONAL LAW�State Cannot Impose Criminal Punishment on
One Who Distributes Religious Literature Against the Will of Management
in a Town Owned Either by a Private Corporation or by the Federal
Government.

Appellant, a Jehovah's Witness, undertook on December 24, 1943 to dis
religious literature on the sidewalk of Chickasaw, Alabama, a companyowned town. Except for the fact that the town was owned by the Gulf
Shipbuilding Corporation, it had all the characteristics common to any other
American town. Its residential area and shopping district were accessible to
the public in general. Written notices, "This is Private Property, and With
out Written Permission, No Street, or House Vendor, Agent or Solicitation
of any Kind Will be Permitted", were displayed in the stores. Appellant
protested when told no permit would be issued to her and declined to leave
tribute

the sidewalk when asked to do

"trespass

after

warning"

so.

She

was

arrested and later convicted of

in the local state court

on

the basis of the

following

statute:
on the
"Any person who, without legal cause or good excuse, enters
premises of another, after having been warned, within six months preceding,
on the premises of
not to do so; or any person, who, having entered
another without having been warned within six months not to do so, and fails
or refuses, without legal cause or good excuse, to leave immediately on being
ordered or requested to do so by the person in possession, his agent or rep
resentative, shall, on conviction, be fined not more than one hundred dollars,
and may also be imprisoned in the county jail, or sentenced to hard labor
...

...

for the county, for not

�

more

than three months."

Ala. Code

(1940)

tit. 14,

426.

The Alabama Court of

Appeals affirmed the conviction when it asserted:
against the making of a law respecting an
establishment of religion, or prohibiting the free exercise thereof, or abridging
the freedom of speech or of the press, does not conflict with the law which
forbids a person to trespass upon the property of another." Marsh v. Alabama,
21 So. (2d) 558, 563 (Ala. 1945). The State Supreme Court denied certiorari.
21 So. (2d) 564 (Ala. 1945). The case was brought before the United
States Supreme Court on appeal and that Court, reversed the conviction and
remanded the case for further proceedings. Held: (1) the ownership of all
property interests in a company-owned town does not give that company
power, enforceable by state statute, to abridge freedoms of the press and
religion, and (2) one may freely distribute religious literature within a
company-owned town, even though without the permission and against the
will of the property owner. Marsh v. Alabama, 66 Sup. Ct. 276 (1946).
Based on a similar set of facts the Supreme Court rendered a decision
parallel to the Marsh case, supra. The appellant, an ordained minister of
"The constitutional inhibition
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distribute

religious literature from door to
Navigation Village, Medina County, Texas. By virtue of
54 Stat. 1125 (1940), 42 U. S. C. �� 1521-1553 (Supp. Ill, 1941-1943),
the village was owned by the United States and was occupied by persons
engaged in national defense activities. The municipality was open to the
public, with nothing to distinguish it from a typical American town. The
manager, appointed by the Federal Public Housing Authority, ordered the
appellant to leave the village. Upon the latter's refusal his arrest followed.
The Justice Court of Medina County, Texas, convicted the appellant for
violation of the Tex. Penal Code Ann. (Vernon, 1925) c. 3, art. 479, which
makes it an offense for any "peddler or hawker of goods or merchandise"
wilfully to refuse to leave the premises after having been notified to do so
by the owner or possessor thereof. His appeal to the Medina County Court
was overruled.
The United States Supreme Court granted appeal under Rev.
Stat. � 709 (1875), 28 U. S. C. � 344 (a) (1940), and reversed the lower
courts. Held: to the extent that the Texas statute was applied to authorize
appellant's conviction for refusing to refrain from religious activities in a
government-owned village, it was an invalid abridgement of the freedom of
the press and religion. Tucker v. Texas, 66 Sup. Ct. 274 (1946).
to

Jehovah's Witnesses, sought
door in the Hondo

The Marsh case, supra, and the Tucker case, supra, involved the same issues
Court, in the latter case, stated: "The only difference

to the extent that the

between this

corporation,

and Marsh

case

the

v.

Alabama is that here instead of

Federal Government

difference does not affect the result."

owns

a

private

operates the village. This
Ct. 274, 275 (1946). Appellants
and

66 Sup.
application of the state statutes to the
distribution of religious literature abridged their rights of freedom of press
and religion. In the Marsh case, supra, the following constitutional provisions
were invoked:
(1) "Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof; or abridging the freedom
of speech or of the press
nor
." U. S. Const. Amend. I, and (2) ".
shall any State deprive any person of life, liberty, or property, without due
." U. S. Const. Amend. XIV, � 1. Appellant in the
process of law
Tucker case, supra, sought protection under the Fourteenth Amendment as
set forth above.
Alabama and Texas defended their respective criminal
statutes on the grounds that the properties invaded by appellants were pri
vately owned in the Marsh case, supra, and federally owned and operated in
the Tucker case, supra. Such ownership, they contended, outweighed the in
terests of the trespasser, even though he trespassed in behalf of free speech
or for
religious reasons.
Several lines of decisions need to be presented to develop the conflict of
the constitutional rights of people to exercise freedom of religion, speech, and
of the press as against the protection of private property by law. Prior to
the litigious rise to national prominence by the Jehovah's Witnesses in the

in their briefs contended that the

.

.

.

.

.

.
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1930's, the attention of the nation's courts was primarily focused on
municipal regulations directed against the Salvation Army, as an
exercise of local police powers. See Notes (1941) 133 A. L. R. 1402. Within
the last eight years local ordinances regulating evangelism have been attacked
by the Jehovah's Witnesses in the appellate courts. Such regulations included
requirements of mere registration, discretionary issuance of permits, payment
of license fees, and regulations as to time, place, and manner of activity.
Many states have "trespass after warning" statutes for the protection of pri
vate property owners. Not until Marsh v. Alabama, supra, di,d the highest
Court in the United States go so far as to extend by law the privilege of
religious exercises beyond public places or to private places without the assent
late

state and

of the

owner.

by the United States Supreme Court has
containing religious ideas,
whether on the streets, sidewalks, or other public places. Beginning with
Lovell v. City of Griffin, 303 U. S. 444 (1938), the Court ruled that a city
ordinance requiring written permission from the city manager, granted at
his discretion, for the distribution of such literature was unconstitutional
A recent series of

guaranteed

the

right

cases

decided

of distribution of literature

because it violated the Fourteenth Amendment to the Constitution.

ordinances

Similar

declared unconstitutional where

they required discretionary
licenses from local police, Schneider v. State, 308 U. S. 147 (1939) ; certificates
from the secretary of a public welfare council, Cantwell v. Connecticut, 310
U. S. 296 (1940); and permits issued by a mayor, Largent v. Texas, 318
U. S. 418 (1943). Controlling the distribution of religious literature by a
permit to be issued by an official who could deny it at will would constitute
administrative censorship by the municipality of press and religion. Where
the element of discretion is lacking, as where a municipal ordinance required
mere registration by the colporteur, such regulation was deemed a reasonable
exercise of the police power. Mickey v. Kansas City, Missouri, 43 F. Supp.
739 (W. D. Mo. 1942).
Can a municipality make the privilege of distribution dependent on a flat
license tax? In a 5-4 decision the Supreme Court held such a city license
tax for the sale of books and pamphlets on the streets and from house to
house to be constitutional. Jones v. Opelika, 316 U. S. 584 (1942). In that
case Chief Justice Stone wrote a vigorous dissent where he said:
were

"The constitutional protection of the Bill of Rights is not to be evaded by
with business callings an activity whose sole purpose is the dis

classifying

semination of

ideas, and taxing it
584, 608 (1942).

as

business

was later adopted as the majority
versed itself in Jones v. Opelika, 319 U. S. 103

This dissent
even

more

firmly established by the Court

callings

are

taxed."

316 U. S.

opinion when the Court re
(1943). This principle was

in the

same

year, in

a

decision
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a municipal ordinance requiring a license tax of colporteurs,
grounds that the sale of religious literature was not a commercial
enterprise. Murdoch v. Pennsylvania, 319 U. S. 105 (1943). A District of
Columbia ordinance requiring the payment of a license fee by an ordained
minister of Jehovah's Witnesses was upheld in Busey v. District of Columbia,
75 U. S. App. D. C. 352, 129 F. (2d) 24 (1942). Because Jones v. Opelika,
supra, was reversed and the Murdoch case, supra, followed, Busey v. District
of Columbia, supra, was reversed in 78 U. S. App. D. C. 189, 138 F. (2d)
592 (1943). These cases established that a regulatory license fee which ex
ceeds the policing cost of the activity is prohibited interference with religious
freedom. Conversely, a license fee which is purely nominal and not an op
pressive police measure is constitutional. Douglas v. City of Jearmette, Penn
sylvania, 130 F. (2d) 652 (C. C. A. 3d, 1942).
Few jurists believe that the Constitution prohibits all interference with
the dissemination of religious ideas. The police power is competent to enforce
a reasonable regulation of
acts, as distinguished from beliefs. Where the
use
of
the
street
is
travel by the public and the religious exercise
primary
is a "march in formation", it would seem that such a regulation is more ob
viously needed in the interests of order and convenience. The leading case,
Cox v. New Hampshire, 312 U. S. 569 (1941) held: Parades for religious
purposes are subject to reasonable regulations as to time, place, and manner
to insure the safety and convenience of the public. This decision was con
sistent with an earlier statement of the Court's position in the Cantwell case,

which invalidated
on

the

supra:
"It is

a State may by general and non-discriminatory legis
times, the places, and the manner of soliciting upon its
streets, and of holding meetings thereon; and may in other respects safeguard
the peace, good order and comfort of the community, without unconstitu
tionally invading the liberties protected by the Fourteenth Amendment." 310
U. S. 296, 304 (1940).

lation

.

.

.

clear that

regulate

Accord Schneider

the

State, 308 U. S. 147, 160 (1939) and Hannan v. City of
(2d) 87, 89 (C. C. A. 1st, 1941); cf. Martin v. City of
Haverhill,
319
141 (1943), which established the right of a Jehovah's
U.
S.
Struthers,
Witness to ring bells of householders in a door to door distribution of re
ligious literature without any regulatory limits, however reasonable they
might be.
v.

120 F.

Another line of cases supports the traditional American law which pun
ishes persons who enter onto private property after having been warned by
the owner not to trespass. People v. Bohnke, 287 N. Y. 154, 38 N. E. (2d)

(1941); State v. Martin, 199 La. 39, 5 So. (2d) 377 (1941); Massa
678 (1943); Martin v.
v. Stanton, 313 Mass. 632, 48 N. E. (2d)
Struthers, supra; People v. Dale, 47 N. Y. S. (2d) 703 (1944). A recent
478

chusetts
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held that the constitutional guarantees of freedom of speech, press, and
religion did not entitle members of Jehovah's Witnesses to enter a hotel, over
the manager's objection, and there disturb the peace of guests by a persistent
course of loud knocking at all rooms in succession in an effort to spread
their religious tenets. People v. Vaughan, 64 Cal. App. (2d) 282, 150 P.
(2d) 964 (1944). Pertinent to the issue at hand, the fact that the munici
pality holds legal title to the city streets will not justify an ordinance pro
hibiting the dissemination of ideas thereon. Jamison v. Texas, 318 U. S.
413 (1943).
With these principles of law as a background, the instant cases came before
the Supreme Court on a question of whether the freedom of press and religion
could be denied because the legal titles to the towns were held in one case
by a private corporation and in the other case by the Federal Government.
Speaking for the majority in Marsh v. Alabama, supra, Mr. Justice Black
ruled in favor of the appellant when he stated: "Whether a corporation or
a municipality owns or possesses the town the public in either case has an
identical interest in the functioning of the community in such manner that
the channels of communication remain free." 66 Sup. Ct. 276, 279 (1946).
The Court acknowledged the right of a home owner to regulate the conduct
case

of his guests, but declared: "The more an owner
for use by the public in general, the more do his

.

.

.

opens up his property

rights become circumscribed
those who use it." 66 Sup. Ct.

by the statutory and constitutional rights of
276, 278 (1946).
Mr. Justice Black upheld the right of distribution of religious literature in
Hondo Navigation Village, Texas, when he spoke for the majority in Tucker
v. Texas, supra at 275:
"Certainly neither Congress nor Federal agencies
acting pursuant to Congressional authorization may abridge the freedom of
press and religion safeguarded by the First Amendment." A vigorous dissent
to the majority holdings in both cases was offered by Mr. Justice Reed, joined
by Chief Justice Stone and Mr. Justice Burton.

"While the power of this Court, as the interpreter of the Constitution to
use of real property by the owner makes that
property sub
ject, at will, to the reasonable practice of religious exercises by strangers,
determine what
cannot be

adopted

find nothing in the principles of the First Amendment,
Fourteenth, which justifies their application to the facts
Marsh v. Alabama, supra at 282.

doubted,

now

of this case."

we

into the

*

*

*

"The rights of the owner, which the Constitution protects as well as the
right of free speech, are not outweighed by the interests of the trespasser,
even though he trespasses in behalf of
religion or free speech." Id. at 283.

The dissenters also invoked Martin

v.

Struthers, supra

at

147,

as

the property owner from annoyance.
The two opinions here rendered interpose the first authoritative

protecting

wedge

into
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protection afforded property owners by the Constitution. Heretofore, such
have been secure against unwanted and unwarranted trespass. Does
the new rule permit this intrusion without the possibility ot protection of pri
vate property by law? The decision of the Tucker case, supra, does not appear
to create any novel constitutional doctrine, but the connotations of Marsh v.
Alabama, supra, are indeed manifold. Now that the Court has denied the
right of a property owner to abridge the free distribution of religious liter
ature, it is a moot question whether this will be equally applicable to the
freedom of speech and the press.
The majority opinion, in referring to the application of the First Amend
ment to the Constitution to a state statute seems to confuse, rather than
clarify, a basic principle of Constitutional Law. The First Amendment, be
ginning "Congress shall make no law
.", has historically applied to the
Federal Government only because the sole purpose for the adoption of the
first eight Amendments was to restrain the Federal sovereignty for the pro

the

owners

.

.

tection of the state governments. The due process clause of the Fourteenth
was entirely sufficient to support the decision here rendered.
If the Court restricts the application of the new principle in futuro to

Amendment

company-owned towns, even the dissenting Justices appear to be reconciled.
Although Marsh v. Alabama, supra, acknowledges the right to evangelize in
company-owned towns, of which there are many in the United States, probably
the case does not confer absolute constitutional liberties. This activity must
be exercised subject to reasonable regulation consonant with peace and good
order. Will the new yardstick of "use of property by the public for the
owner's advantage" be applied to a railway car, a theatre, or the corner
grocery? Efforts to expand the yardstick will certainly follow. The future
status of private property will depend on whether the Supreme Court will
see fit to preserve the freedoms of press, speech, and religion without regu
lation of the manner or the place of their exercise.
ROBERT

E. REDDING

Rights as a Member of the
Assignee for Infringement, He
Is Not Estopped to Show the Patent's Invalidity Where the Assigned
Patent Had Been Fully Anticipated by an Expired Prior Art Patent.

PATENTS

�

Assignor's Interest
That, Upon Suit by

A Patent

Public Are Such

and

His

brought in the United States District Court for the District of New
Jersey against Marcalus Mfg. Co. and Nicholas Marcalus jointly, for infringe
ment of a patent (Patent No. 1,843,429). Defendant Marcalus had conceived
the invention and had assigned the patent application to his employer, plaintiff
in this suit. Subsequently, he severed his connection with the plaintiff and
formed the defendant corporation. Defendants pleaded plaintiff's lack of an
Suit
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right as the patent had been fully anticipated by an earlier and
expired patent.
The District Court gave a summary judgment to plaintiff holding that de
fendants were estopped to deny the patent's validity by virtue of their assign
ment. 54 F. Supp. 105 (D. N. J. 1944). Upon appeal to the Circuit Court
of Appeals for the Third Circuit, this was reversed, 147 F. (2d) 608 (C. C. A.
3d, 1944) ; the court standing firmly upon their interpretation of the case
of Westinghouse Co. v. Formica Co., 266 U. S. 342 (1924). The thereindeclared doctrine was that an assignor could show the state of the prior art
for purposes of "narrowing" a patent's claims to any extent. The Supreme
Court granted certiorari to the Circuit Court. 65 Sup. Ct. 1088 (1945).
With two Justices dissenting, the Supreme Court affirmed the holding of
the Circuit Court of Appeals. Scott Paper Co. (assignee of Automatic Paper
Machinery Co., petitioner below) v. Marcalus Mfg. Co., 66 Sup. Ct. 101
(1945). Rehearing was denied December 10, 1945. 66 Sup. Ct. 263 (1945).
In so affirming the lower court, the highest tribunal found it "unnecessary
to determine whether
the doctrine of estoppel by patent assignment
as stated by the Formica case should be rejected."
But, for the reason that
the patent sub judice had been fully anticipated by an expired prior art patent,
the Court based its affirmance upon the public interest which they found to be
basically fundamental to the patent laws. The majority opinion by Chief
Justice Stone traces this public interest from the Constitutional grant of power
to Congress "to promote the progress of science and useful arts, by securing
for limited times to
inventors the exclusive right to their
discoveries",
U. S. Const. Art I, � 8, and the enactments by Congress pursuant to that
power, Rev. Stat. �� 4886, 4888-4895, 4898, 4921 (1875), 35 U. S. C. �� 31,
33, 40, 44, 47, and 70 (1940). The Court said:
exclusive

now

...

.

.

.

.

.

.

.

.

.

.

"It is thus apparent that the patent laws preclude the patentee of an expired
patent and all others including petitioner from recapturing any part of the
former patent

for those laws dedicate to all the

public the ideas
expired patent. They do not contemplate that
anyone by contract or any form of private arrangement may withhold from
the public the use of an invention for which the public has paid by its grant
of a monopoly and which has been appropriated to the use of all. The rights
in the invention are then no longer subject to private barter, sale, or waiver.
(Authorities omitted.) It follows that the patent laws preclude the petitioner
assignee from invoking the doctrine of estoppel, as a means of continuing as
against respondent, his assignor, the benefit of an expired monopoly, and they
preclude the assignor from estopping himself from enjoying rights which it
is the policy of the patent laws to free from all restrictions
the invention of
an expired patent is dedicated to the public, of which the assignor is a member."
Scott Paper Co. v. Marcalus Mfg. Co., supra at 105.
monopoly;

and inventions embodied in

an

.

.

.

That the public interest is fundamental to the patent laws has been previ
ously well established in the law. "It is the public interest which is dominant
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U. S. 661, 665 (1944). "The patent is
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Mid-Continent Investment Co., 320
But it is a privilege which
is conditioned by a public purpose." Id. at 666. See also, Muncie Gear Works,
Inc. v. Outboard, Marine & Mfg. Co., 315 U. S. 759, 768 (1942). In the case
Masonite

a

privilege.

316 U. S.

of United States

v.

that "...

must be had for the

Corp.,

v.

dominant

265,

278

(1942), it

is stated

of the patent system.
Dialogue, 2 Pet. 1, 19 (U. S.

regard
by Mr. Justice Story in Pennock v.
1829), the promotion of the progress of science and the useful arts is the
'main object'.
."
The case of Westinghouse Co. v. Formica Co., supra, involved the assign
ment of a patent application by one O'Connor to his employer, the Westinghouse Co., for the sum of one dollar in accordance with the express terms of
his contract for employment. O'Connor cut himself adrift from that company
and formed the Formica Co. for the purpose of manufacturing insulating
material by the method and process elaborated in the patent applied for. Some
seven years later, the patent having issued in the interim to the Westinghouse
Co., this latter brought suit against O'Connor's company for an injunction
preventing infringement of Claims 11 and 12 of the patent as issued. The
art set forth in these two claims had been, the Court decided, fully anticipated
by an expired prior art patent. It was held, in an opinion by Chief Justice
Taft, "... that an assignor of a patent right is estopped to attack the utility,
novelty or validity of a patented invention which he has assigned or granted
as against any one claiming the right under his assignment or grant." Westing
house Co. v. Formica Co., supra at 349. However, the Court found for the
defendant (assignor) on the grounds that the state of the art may be considered
in a suit by the assignee of a patent against the assignor for infringement to
narrow or qualify the construction of the claims and relieve the assignor from
the charge. The further rule was therein set forth that the assignor may not
invoke the prior art for the ostensible purpose of limiting the claims, but for
the real purpose of challenging their validity for lack of novelty; the assignor
will not be permitted to defeat the estoppel by indirection. Casco Products
Corp. v. Sinko Tool & Mfg. Co., 116 F. (2d) 119 (C. C. A. 7th, 1940);
Buckingham Products Co. v. McAleer Mfg. Co., 108 F. (2d) 192 (C. C. A.
6th, 1940); Mathews Gravity Carrier Co. v. Lister, 154 Fed. 490 (C. C. Minn.
1906); Noonan v. Chester Park Athletic Club Co., 99 Fed. 90 (C. C. A. 6th,
1900); Babcock v. Clarkson, 63 Fed. 607 (C. C. A. 1st, 1894); Woodward
v. Boston
Lasting Mach. Co., 60 Fed. 283 (C. C. A. 1st, 1894). In thus
the
Court did not make mention of any controlling nature of the
holding,
public's interest in an expired prior art patent; nor did it declare any difference
between the characters of prior unpatented art and expired prior art patents.
Only the latter was involved in the parties' controversy.
The Court by the present holding has heavily underscored the public interest
in the prior art represented by an expired prior art patent. Such a holding

As stated

.

.

concern
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must of

necessity effect a limitation upon the formerly prevailing doctrine of
the Formica case, if it does not eliminate it entirely so far as total defeasance
of assigned patent rights is concerned. It has not disturbed the right of a
defendant assignor in an action for infringement to show the state of the art
narrowing the patent's
infringement. Literally, those corrolaries of the Formica case which hold that a defendant assignor is estopped
to attack the utility, novelty, or validity of the assigned patent, and that he
cannot apply the narrowing tactics to reduce the patent claims to nought, are
still the law in cases where the patent has not been fully anticipated by an
expired prior art patent. But where this condition is not fulfilled and there
had been such anticipation, the assignor is not estopped to show that what
he sold to his assignee was nothing and is worthless. Each of the dissenters,
Justices Reed and Frankfurter, claims that he cannot discern any difference
in either the equity of estoppel or the quantum of the public interest between
these two modes of anticipation by the prior art. In Mr. Justice Frankfurter's
words, "A machine that is not patentable because it is not novel is just as
much a part of the public domain as a machine on which the patent has
expired." Scott Paper Co. v. Marcalus Mfg. Co., supra at 107.
Two differences are suggested. The first of these is the crux of the findings
of the majority of the Court; namely, that in the case of an expired prior
art patent the public has paid a "price" in the form of a grant of a monopoly
to the inventor, after the termination of which monopoly the patented art is
appropriated to the use of all. No such price has been paid by the public for
their use of unpatented art. The second difference is found in the fact that
the assignee of a patent is held to have had constructive notice of the antici
pation by prior patent by virtue of the records made available to the public
in the United States Patent Office. The patent laws require all patents, with
their specifications, to be recorded in books maintained in the Patent Office
for that purpose. Rev. Stat. � 4883 (1875), 35 U. S. C. � 39 (1940). Such
prior

to

the patent

application

for the purposes of

claims and thus to traverse the claim of

recorded

patents

are

constructive notice

to

the world of their

existence.

Sontag Chain Stores Co. v. National Nut Co. of California, 310 U. S. 281, 295
(1940); Wine Ry. Appliance Co. v. Enterprise Ry. Equipment Co., 297 U. S.
387, 388 (1936). Thus an assignee of a patent right or interest has con
structive notice of all facts pertaining to the nature of the assigned patent,
of defects in the assignor's title to the patent, and of the validity, novelty
and utility of the patent's claims. In comparison, as unpatented art is not
a matter of such record, it cannot be construed that an assignee has any con
structive notice regarding it. Prior unpatented use is not to be presumed;
contrarily, the issue of the patent is prima facie evidence that the protected
invention was not in public use or on sale in this country for more than two
years prior to the filing of the application on which it was based. Mast, Foos
& Co. v. Dempster Mill Mfg. Co., 82 Fed. 327, 330 (C. C. A. 8th, 1897).
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This presumption of non-existence of prior unpatented art is one which must
be overcome upon trial in a clear and satisfactory showing of evidence.
Waterloo Register Co. v. Atherton, 38 F. (2d) 75 (C. C. A. 9th, 1930).

assignment of a patent does not carry with it any implied warrant that
patent is valid, or that the invention does not infringe prior patents. The
assignor does not agree, in the absence of express contract, that he will not
compete with the assignee in the latter's line of business. 48 C. J. � 388.
Justice Frankfurter would hold otherwise. In his dissenting opinion in the
The

the

present case, he contends
of fair

as

follows:

as between assignor and assignee of a patent
be allowed to say that what he sold as a patent
was not a patent had been part of the fabric of our law throughout the life
The essence of the principle of fair dealing which binds
of this nation.
the assignor of a patent in a suit by the assignee, even though it turns out

"The

principle

dealing

whereby the assignor will
.

.

not

.

that the patent is invalid or lacks novelty, is that in this relation the assignor
is not part of the general public but is apart from the general public. The
is the basis of
isolated, individual relation between assignor and assignee
the doctrine of fair dealing which operates against him and against nobody
else. That doctrine is wholly consistent with the right of the general public to
the free and unfettered use of a patent after its time has expired." Scott
...

Paper Co.

v.

Marcalus

Mfg. Co., supra

at 106 and 107

(dissenting opinion).

the Formica case, that learned judge stated
laid down that "the distinction may be a
nice one but seems to be workable". As a result of the instant decision, that
distinction has been considerably constricted; it remains to be seen whether

Justice Taft's opinion in
regard to the doctrine therein

In Chief

with

the court

its

by its having
workability.

added to the

nicety thereof

has increased
JOHN

or

decreased

t. elfvin
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interesting volume of modest proportions covers a vast field of
At the outset, the distinguished author truly
international problems.
says that when the international order is rebuilt, international law will
This

be

one

of the instruments which the architects "will be bound to use".

Realistically the author observes that "we have perpetually to be ask
ing ourselves how far, and on what conditions, independent states can
be expected to be amenable to the special control that it is the nature
of the law to provide"; and, in other words, "that our best schemes will
be likely to go agley unless we have taken account of the data which
are given us, the instrument we have to use, and the subject-matter we
hope to mould".
These generalities may perhaps to a considerable extent indicate the
import of the work. The book comprises interesting discussions of
problems relating to the law of war and the law of peace, including
processes for the settlement of international controversies. Obviously,
in a brief review, one cannot, even in generalities, undertake any de
tailed analysis of facts and conclusions presented by the author in his
far-flung field. It covers, on the one hand, discussions of past accom
plishments in the development of substantive law and procedural
methods, and, on the other hand, observations in respect of possible
future evolution of improved international relationships.
However, mention may be made of a few subjects in relation to
which the author perceives tendencies toward altered concepts of cor
relative rights and duties of states in their relations as members of the
family of nations.
Dr. Brierly says that "in the absence of a treaty every state's domes
tic jurisdiction, as the law stands at present, includes inter alia, practi
cally the whole field of its economic policy". And he observes that there
"is probably today a growing realization that the sphere that interna
tional law has hitherto left to domestic jurisdiction is too wide".
In connection with this thought, it may be of interest to take note
of a seeming, marked tendency in the opposite direction.
"Domestic
said
to
relate
to
be
those
questions", so-called, may
relatively few sub
in
law
to
which
international
jects
respect
recognizes that a nation has
such plenary rights that no action taken with reference to them can
254
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violate international

law, such as immigration and emigration, the com
going
foreign ships in a nation's harbors, customs duties,
ing
and nationality, with which, it should perhaps be said, international law
has some slight concern.
But international law is the supreme law of
of

and

all nations in the sense that acts of a government and its laws must
square with the prescriptions of that law if a government is to maintain
its honorable position as a member of the family of nations.
In the Western Hemisphere, governments have frequently dealt with

problems in relation to the protection of rights of person and property
involving questions pertaining to the maintenance of the so-called inter
The term may seem to lack concreteness. How
ever, without any unfortunate confusion of domestic law with inter
national law, it may be said that the international standards are finely
national standards.

the great

guaranties contained in the sixth mendment
regard to rights of person
the fifth and fourteenth amendments with regard to rights

exemplified by

to the Constitution of the United States with

and those in

of person and property.
Over a long period, countries south of the Rio Grande maintained the

theory

that the standard of the

termined

solely by
phatically rejected

local law.

propriety of governmental

acts must be de

The Government of the United States

em

the idea and maintained that nations should cooperate
to maintain the international standards, and that they have a right to in
tervene to
to

them

protect their nationals abroad with regard

by

international law.

It is

rights secured
interesting, therefore, to take note
to

of the fact that its

representatives

joined representatives

of South and Central American states in

at

a

Pan American Conference

signing

a

Convention at Montevideo on December 26, 1933, abandoning the
traditional policy of the United States. That Convention, relating to

rights and duties of states, contains stipulations making a declaration of
the so-called national treatment theory: that is, that international duties
are fully met when aliens and nationals are treated precisely the same
conformably to local law. The Convention also declares that no state
has a right to interfere in the internal or external affairs of another state.
Following a brief sketch of the development of the law pertaining to
neutrality, the author refers to incidents that may perhaps be considered
to foreshadow the discarding of some established rules of law.
Secretary of State Webster, in that extremely odd note he addressed
to the Austrian Charge d'Affaires in Washington in 1850 in relation to
the Kossuth incident, referred to neutrality as one of the "deepest prin-
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and the most cherished traditions of the political history of the
In 1914, high British officials solemnly asserted justification

Union."1

for their Government's declaration of war against Germany in Germany's
ruthless violation of the neutrality of Belgium. To be sure, the treaty
of 1839 guaranteed the neutrality of that country. But in the absence
of such a treaty, the German government would of course have been
guilty of a gross, abhorrent violation of the law of neutrality.
In respect of the obligations of a neutral, impartiality is the cardinal

principle of the law of neutrality. And as the author observes in effect,
neutrals enjoy the correlative right "to be left alone". Assuredly, it
can also be said that the law aims at localizing war as far as possible.
In an international jungle of conflicting aims and distorted principles
of law, it is at least possible to take account of the direction in which
we are going and of the gravity of ignoring a true goal.
The incidents
of the last Great War can scarcely be accepted as proof that, when
governments, acting through their representatives at The Hague in 1907,
undertook to formulate, clarify, and strengthen the law pertaining to neu
trality, they pursued an illusory goal.
In a footnote,2 the author interestingly sketches a line of reasoning
by which the action of the United States before it entered the last war,
in furnishing destroyers and in enacting the so-called Lend Lease Act,
is justified, on the ground that Germany had violated the Kellogg-Briand
Pact. It may be observed with regard to this argument, that the United
States did have an alternative, the same measure which was resorted to
by Britain and France, when the late ravager of Europe went into Poland
�

a

declaration of

war.

The author devotes

some

discussion to failures and

successes

in the

adjustment of international difficulties.
Some incidental observations found throughout his book are significant
reminders of the causes of the failure of peaceful settlements. These are
illustrations:
The Covenant of the

League of Nations "... never succeeded in
that confidence without which any security system must fail,
because the members had undertaken commitments which, it was gen
erally known, they were not going to honour." With regard to the failure
of sanctions against Italy in 1935, it is said that in any case ".
we

inspiring

.

must remember that in the last resort all

we

have to

rely

ll Moore, International Law Digest 226 (1906).

"Brierly,

The Outlook

tor

International Law (1944)

71-72.

on

is the

.

willing-
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keep their promises". In a reference to the German
that even while the
Belgium in 1914, it is observed ".
The
were
at
it
seems
lawyers
talking
Hague (in 1907)
likely that the
Chancelleries of Europe knew that in the event of war Germany, if it
suited her, would violate the neutrality of a little state which she had
herself guaranteed".
In connection with these depressing observations it may be noted
that Sen. Doc. No. 2528, 77th Cong., 2d Sess. (1942), particularly at
pages 18-48, 215-219, contains considerable information of remarkable
happenings in connection with the settlement of some relatively simple
controversies by judicial, and what might be called quasi-judicial,
ness

of states to

invasion of

.

.

methods.
The Convention of The

Hague of 1907, Number I, relative to the
pacific settlement of international disputes through the processes of
judicial determination, mediation, good offices and commissions of in
quiry is an interesting landmark in international relations. Useful prin
ciples and practices embodied in its provisions have been given fruitful
application in many international arrangements for the adjustment of a
variety of controversies.
But these processes of peace and others mentioned by the author
have also failed miserably. It would therefore seem to be a rational
conclusion that vastly more important than plans for the formulation
of new arrangements would be a thorough examination into the reasons
for the failure of established processes and a consideration of remedial
Such an examination would reveal indifference, neglect, lack
of understanding, and above all, the failure of the sanction of honor as

measures.

the ultimate guaranty of all international obligations, the term sanction
being used broadly in the sense of efficient and honorable dis
charge of international functions and duties. A quarter of a century

of honor

ago, there was, as there is today, a groping for methods to establish the
sanction of force. It is well to bear in mind that back of new revolu

tionary covenants obligating nations to make military contributions to
the sanction of force, there would be nothing but the sanction of honor.
Measures to reclaim that would be more vital to the betterment of the
international community than platitudinous formulas of international
conduct and blueprints of new instrumentalities of peace.
FRED

?Professor of

Law, Georgetown University.
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Publish

"What do
"You!" said the old man, contemptuously [to Mr. Pickwick].
you know of the time when young men shut themselves up in those lonely
rooms, and read and read, hour after hour, and night after night, till their rea
wandered beneath their midnight studies; till their mental powers were
exhausted; till morning's light brought no freshness or health to them; and they
sank beneath the unnatural devotion of their youthful energies to their dry old
son

books?"1

Here is
young

a

book edited

by

one

who knows full well the endless toil

a

may put into law books when studies are pursued without
Dean Vanderbilt has planned this collection with intent to

man

purpose.
avoid such aimlessness and to present practical selections from the writ
ings of leading legal educators of the past half century. The individual

articles

are

reviewed hereafter.

Law

students, prelaw students and

young lawyers commencing the practice of their profession will find
here material that will lead them to "read and read, hour after hour,

and

night after night,"

not to mental exhaustion but rather to the mental

stimulation and interest that

comes

from time well spent in "law's grave

study."
The first selection in the volume, The Young Lawyer and His Be
ginnings by Senator Albert J. Beveridge, sketches the work of a lawyer
in the active practice of his profession, together with the duties and
responsibilities imposed upon him by that profession. The next two
pieces selected by the editor are The Five Ages of The Bench and Bar
of England by John Maxey Zane and Elements of Law by Munroe
Smith. Zane's essay is a study of "the gallery of portraits" of the law
yers and judges who made English law great. Professor Smith's survey
of the historical development of Anglo-American law is a masterly ex
position of the historical relationships of English and European law

with the essential features of the

clearly

delineated.

law is here

law and of the civil law
of
the two great systems of
interdependence
for
the
student.
diagrammed
common

The

concisely
Pound, Dean Emeritus of Harvard Law School, is represented
in this collection by three essays, An Introduction to American Law, A
Survey of Social Interests, and Interpretation of Statutes. An Introduc
tion to American Law was prepared by Dean Pound as the outline of a
Roscoe

tDean of the New York University School of Law.

'Dickens,
284.

The Posthumous Papers

or

The Pickwick Club (The Modern

Library ed.)
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of lectures and in its present form is

259
an

admirable schema of

While general in tone, the
the present day American legal system.
the
of
treated
shows their relation one to
subjects
adequately
analysis
another. A Survey of Social Interests discusses the theory of interests
which human beings seek to satisfy through legal order and which are
to be

recognized in modern law. This article pro
question of the young lawyer: What is the law
all about? Interpretation of Statutes is a guide to the use and nature of
statutes which should prove valuable both in the study and the practice

recognized
vides

or

coming

an answer

to the

of law.
Three of the

practical articles in the collection are Professor
Arthur L. Goodhart's Determining the Ratio Decidendi of a Case, Pro
fessor Eugene Wambaugh's How to Use Decisions and Statutes, and
Dean John H. Wigmore's Jury-Trial Rules of Evidence in the Next
Century. These articles should be studied and studied again by the
prelaw student, and studied still again during his law school course, in
order that he may properly understand and develop the ways and means
of dealing with decided cases and the evidence adduced on the trial of
such
A

more

cases.

Prelegal Education, by Dean Vanderbilt, is a unique study
specifically the basic requirements of a sound prelaw
course.
The development of the ability to think consecutively, to
marshal facts, to express oneself in clear, exact English and to know
the historical background of one's profession is stated to be the logical
aim of the prelegal curriculum. The conclusions are based upon recom
mendations both of the present day leaders of the Bar and of the great
lawyers, statesmen and judges of the latter part of the eighteenth cen
tury. The views of the leaders in both eras are strikingly parallel.
Finding Your Place in the Legal Profession by Charles B. Stephens,
the concluding selection in this volume, will assist the young lawyer in
determining to which of the many activities open to law trained men
he wishes to devote himself. The selection also indicates the advantages
and disadvantages of the many fields and types of practice open to active
practitioners.
The volume under review is one which has long been needed for the
guidance of law students, prelaw students and young lawyers. It will
serve to fix firmly in the minds of prelaw students the necessary elements
which go to make up the successful lawyer and good citizen and thus
enable such students to prepare themselves in prelaw school days for
Report

on

which states
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This collection will prove of much value to law stu
Its principal
those in their first years of school.
value will be the ease with which it draws together the many loose ends
their future life.

dents,

in

particular

knowledge which exist during these first years of study. It also gives
meaning and purpose to the study and research of the student. To the
young lawyer, the volume will be of assistance in correlating the work
done in the law school and will give perspective to his choice of future
work in the profession. Beyond all doubt, the volume will be of great
est help to those veterans either contemplating the study of law, resum
ing their interrupted study of law or resuming a practice.
This reviewer, speaking as one not long out of law school, would have
welcomed such a volume as this in his law school days and is apprecia
tive of the worth of its contents now. There can be no question as to
the merit of the pieces published ; however, the exclusion of a few topics
may cause some comment.
Realizing the limitations of space in an
such
as
this
reviewer would like to have seen published
undertaking
this,
articles dealing more specifically with the historical background of Eng
lish and American law. The volume is of much value, it has an adequate
index and is recommended without hesitation to prelaw students, law
students and young lawyers. The volume is particularly recommended
to those having influence over secondary school and undergraduate stu
dents who might be directed to the study of law.
of
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the last few years the United States has become "cartel"
One book on cartels follows another. Ervin Hexner has al
ready made a unique contribution in the field, a book on the "Inter
national Steel Cartel", which was written after excellent practical and

During

minded.

theoretical work in the cartel field in Czechoslovakia. There are few
people who would dare to attempt a general treatise on the subject of
international cartels. Ervin Hexner is one of them. Every economist
or lawyer working in the field will be grateful that
Hexner, with un
excelled industriousness, has taken the first step.
The basic part of the book is the second part called "Case Studies".
?Member of the Bar of New Jersey and of the District of Columbia.
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are

divided into

eight

groups such as foodstuffs and related products, steel and ferro-alloys,
non-ferrous metals, etc. Each individual item on which any cartel news
is available is reported in a sub-division of these eight groups. Part 1,
called "General Consideration", deals with the definition and structure
of cartels and similar arrangements, as well as with the political
problem. It is built on the information on individual commodities given
in Part 2.1
In many cases
can learn a great deal from Hexner's attempt.
the most well-versed expert will find references which he has not
before. College and professional school courses in the field can

We
even

seen

make the best use of the book provided the teacher follows the tra
ditional case method. In spite of this I feel that the book remains the
"first step" only. The principal cause of this lack of final success
failure in methodology. A cartel is any agreement be
entrepreneurs to restrict. Any regulation is in one way or an
other necessarily restriction. Every conceivable type is in existence.
In every instance different economic motives guide the draftsman;
dissimilar instruments and tools are used. The varied vitality of the
seems

to be

a

tween

participating personalities expresses itself in the dynamics of the or
ganization. Case studies of all cartels Hexner only wished to make
a
few exceptions undertaken without any other classification than
the fields of products, is either a tremendous undertaking or remains
superficial. His own work on the steel cartel, a product of a year-long
economic research of the finest sort, should have prevented Hexner
from trying an over-all job. In 1943 Kate Kronstein made a list of
international cartels without giving any description or evaluation, a
thankless job. I am afraid Hexner has not accomplished more in his
often necessarily very short case studies, than she did in her list.
Hexner's refusal to limit his interests to specific aspects or relations
of the international cartel problems leads him to overlook very im
portant points. In the hormone case study2 I do not find any reference
to regulation of research and method of patent application. That how
ever, is the most interesting part of the case. The issue in the tungstencarbide case3 was much more suppression of invention than increase
of prices. In the match4 and phosphate8 cases no mention is made
�

�

'Hexner,
"Id.
"Id.
*Id.
Vd.

International

at 312.

at 367.
at 372.
at 262.

Cartels
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of the extent to which Russian activities or silent cooperation made
the cartel possible. These instances suffice to show that the attempt
to cover everything leads to mistaken judgments in specific cases. Other
studies such as steel show the masterly hand of the writer.
The general part suffers from the same methodological mistake of
preparing an over-all treatise on a problem which has too many as
pects to be covered in one book written by one man. Certainly it is
case

helpful that Hexner gives us every definition that has ever been
suggested, but these definitions have been suggested for specific pur
poses. There is no such thing as a cartel concept in abstracto. Each

very

of the writers to whom Hexner refers gave his definition to be used
for his own book or article, but no one tried or should try to make
an over-all valid definition of such a dynamic institution as a cartel.
In the "General Consideration" I miss most a discussion of the legal

aspect. The policy of cartels cannot be understood without

understanding

of the

policy

in the different countries.

of the cartels such

as

down, although
deep knowledge

his

It is vital to consider the

arbitration.6

his book

on

of the

thorough
agencies
evasive practices
a

of the courts and of the executive

In this connection Hexner lets

us

the Czechoslovakian cartel statutes reveals

problems.

The second step
a treatise on international cartels should be taken.
Again Ervin Hexner is one of the few who are able to do it. I hope
to

that this

criticism, which does

the

preparation of

slightest affect the great ad
work, proves to be helpful in

not in the

miration I have for the writer and his
the second step.
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