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THE FEDERAL TORT CLAIMS ACT�
A STATUTORY INTERPRETATION
Irvin M. Gottlieb*

of the
^MENABILITY
has
become
overdue,

sovereign in tort, a legislative reform long
an integral part of the law of the land by
virtue of Title IV of the "Legislative Reorganization Act of 1946," ap
proved August 2, 1946.1 This action by the seventy-ninth Congress is
in accord with the recommendations of many outstanding persons in
the past and contemporary political life of the United States.2
*B. F. S., Georgetown

University (1931), LL. B. (1942); Member of the Bar of the
Columbia; Attorney, Claims Division, Department of Justice; author of Tort
Claims against the United States (1942) 30 Georgetown L. J. 462.

District of

The views expressed in this article are those of the
or viewpoint of the Department of Justice.

author

and do

not

reflect the

position

The author wishes to express his thanks to E. P. Mitchell and F. F. Forve of the
their aid and assistance in checking the many

Georgetown University Law School for
authorities cited in

this

article.

'Pub. L. No. 601, 79th Cong., 2d Sess. (August 2, 1946)
to as "the Act".

� 401-424, hereafter referred

aAs early as February 23, 1832, John Quincy Adams wrote: "There ought to be no
private business before Congress. There is a great defect in our institutions by the want
of a court of Exchequer or Chamber of Accounts. * * * A deliberative assembly is the
worst of all tribunals for the administration of Justice." 8 Memoirs or John Quincy Adams.
(1876) 479-480.
President Lincoln, in his Annual Message to the Congress, submitted on December 3,
1861, approved the principle of Federal liability in tort, stating in substance that it was
equally the duty of Government to render prompt justice against itself as it was to ad
minister the same between private individuals. Miller, Life and Works of Abraham
Lincoln, (1907) State Papers 37.
Members of both Houses of the Congress have currently and in the past years expressed
their dissatisfaction with the Congressional handling of private relief bills and have urged
a reformed procedure; See, e.g., Gottlieb, Tort Claims Against the United States, (1942) 30
Georgetown L. J. 462, 464. As late as January 14, 1942, President Roosevelt sent a message
to the Congress endorsing the then pending legislation, in principle, for reformed procedure
in the handling of tort claims against the Government. The President stated in part: "As
the Congress knows, this question has been considered many times before. During the
past 20 years, Members of the Congress have frequently pointed out that the procedure
for relief of tort claims by special act is slow, expensive, and unfair both to the Congress

1

i

2

The Georgetown Law

Journal

[Vol.35:

p. 1

The enactment of Title IV of the Act by the 79th Congress was, of
of that body, but
course, not in basic principle an original concept
unsuccessful
of
of
attempts
rather represents the culmination
many years
congresses to remove the sovereign immunity for its torts

by preceding
and provide a judicial forum where the injured citizen might seek redress.
These efforts at legislative reform, insofar as they pertain to private
tort claims of the citizen against the sovereign, conveniently lend them
selves to dichotomous analysis, both in point of time and subject matter.
The first period runs from the 69th Congress through the 74th, during
which time fifteen separate tort claims bills were introduced, almost all
of which vested, in varying degree, power of settlement of the claim
in the Comptroller General, usually with the assistance and recommen
dation of the United States Employees' Compensation Commission,
where personal injury and death claims were involved. A number of
these bills provided for the prosecution and defense of the claims in
the courts on behalf of the United States by the Comptroller General,
a fact responsible for President Coolidge's pocket veto of H. R. 9285
of the 70th Congress on March 4, 1929.3 Tort claims bills which have
been considered previously are noted below.4
and to the claimant, and several attempts have been made to enact legislation submitting
negligence claims to administrative or judicial determination." H. R. Doc. No. 562,

all

77th Cong., 2d Sess. (1942) 2.
The Joint Committee on the

Organization

of

Congress,

in

its Report under date

of

March 4, 1946, recommended: that Congress delegate authority to the Federal Courts and
to the Court of Claims to hear and settle claims against the Federal Government. Sen.

Rep. No. 1011, 79th Cong., 2d Sess. (1946) 25.
"92 Cong. Rec. 6493 (1946); H. R. Rep. No. 2245, 77th Cong., 2d Sess. (1942) 5;
Sen. Rep. No. 766, 71st Cong., 2d Sess. (1930) 1, 4, 5. A quotation from page 4 and
5 of this report follows: "This S. 4377 differs from H. R. 9285 in that section 2 of the
bill has been reworded to conform to

suggestions made by Attorney General Mitchell in
intradepartmental memorandum of December 5, 1929 to Mr. David D. Caldwell, so
as to leave in charge of the Department of Justice any litigations arising after the settle
ment by the Comptroller General of claims concerning property loss or damage instead
of placing the matter in charge of the Comptroller General, as was done in H. R. 9285,
as amended.
Unless expressly excepted, the Attorney General, pursuant to sections 188
and 359, Revised Statutes, is charged with the responsibility of defending the United States
in suits in the Court of Claims. ..." This memorandum of Attorney General Mitchell
differentiating the later bill from H. R. 9285 as well as the earlier memorandum of
Attorney General Sargent on February 13, 1929 (enclosing the like recommendations of
former Assistant Attorney General Galloway) to Honorable Charles S. Deneen, U. S. Senate,
member of the Senate Committee on the Judiciary opposing H. R. 9285 may be found
in McGuire, Tort Claims Against the United States (1931) 19 Georgetown L. J. 134-139.
4H. R. 12178, 68th Cong., 1st Sess. (1923); H. R. 6716, 69th Cong., 1st Sess. (1925);
his
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The 75th Congress marks the dividing line, during which time no
legislative attempts in this field were recorded. Beginning, however, in
the 76th Congress a series of legislative efforts were made which cul
minated successfully in the 79th Congress, second session, with the
enactment of Public Law 601, the "Legislative Reorganization Act,"
Title IV of which gave to the citizen, for the first time in United States
history, a remedy against the Government for its negligent torts. Dur
ing this second period, fourteen separate tort claims bills closely similar
in substance and context

the

were

introduced and

of the House Committee

a

fifteenth had received

approval
Judiciary during the same
which
enacted Public Law No. 601. All of these bills, from the
Congress
76th Congress through the 79th, invested the Attorney General, as the
chief law officer of the Government, with the duty of prosecuting or
defending the matters relating to tort claims in the courts of the United
States. They all uniformly delegated the matter of administrative ad
justment of tort claims not exceeding $500, and in some instances $1,000,
on

the

to the head of the federal agency involved in the first instance. The
agency" was defined to include the executive departments

term "federal

and

independent establishments of the United States and corporations
acting as instrumentalities of the United States, whether or not autho
rized to sue and be sued in their own names. A listing of these bills
is given below.5
H. R. 8914, 69th
9285, 70th Cong.,

(192S) ; S. 1912, 69th Cong., 1st Sess. (192S) ; H. R.
(1927) ; H. R. 17168, 71st Cong., 3d Sess. (1930) ; H. R.
15428, 71st Cong., 3d Sess. (1930) ; S. 4377, 71st Cong., 2d Sess. (1929) ; S. 4567, 72d
Cong., 1st Sess. (1931) ; H. R. 5065, 72d Cong., 3d Sess. (1933) ; H. R. 129, 73d Cong.,
1st Sess. (1933); H. R. 8561, 73d Cong., 2d Sess. (1934); S. 1833, 73d Cong., 1st Sess.
(1933); H. R. 2028, 74th Cong., 1st Sess. (1935); S. 1043, 74th Cong., 1st Sess. (1935).
Copies of these prints are available for reference at the Library of Congress and the

Cong.,

1st Sess.

1st Sess.

libraries of the House and Senate.
6H. R. 7236, 76th Cong., 1st Sess. (1939) passed House, amended, September 12, 1940,
12032; S. 2690, 76th Cong., 1st Sess., June 24, 1939, 84 Cong. Rec. 7834;
H. R. 5299, 77th Cong., 1st Sess., July 14, 1941, 87 Cong. Rec. 6024; H. R. 5373, 77th
86 Cong. Rec.

Rec. 6234; H. R. 6463, 77th Cong. 2d Sess. January
691; S. 2207, 77th Cong. 2d Sess. January 16, 1942, 88 Cong. Rec.
417; S. 2221, 77th Cong., 2d Sess., January 23, 1942, 88 Cong. Rec. 586, passed Senate,
March 30, 1942, 88 Cong. Rec. 3175, Reported by House Committee with amendment, H. R.
Rep. No. 2245, 77th Cong., 2d Sess. June 16, 1942, 88 Cong. Rec. 5274; H. R. 817, 78th
Cong., 1st Sess. January 7, 1943, 89 Cong. Rec. 50; H. R. 1356, 78th Cong., 1st Sess. Jan
uary 21, 1943, 89 Cong. Rec. 250; S. 1114, 78th Cong., 1st Sess. May 17, 1943, 89 Cong.
Rec. 4500; H. R. 181, 79th Cong., 1st Sess. January 3, 1945, 91 Cong. Rec. 20, reported
favorably from the House Committee, November 26, 1945, 91 Cong. Rec. 11186, objected

Cong.,

1st Sess.

26, 1942,

July 21, 1941, 87 Cong.

88 Cong. Rec.
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According to the message of President Roosevelt, dated January 14,
Congress, more than 2,000 private claim bills are introduced
in each Congress, a substantial percentage of which are claims for prop
erty damage or personal injury. It also pointed out the expensive nature
of the then existing procedure, noting that the cost of passing a single
private claim bill amounted to almost $200.8
The present Act goes to the roots of this difficulty and abolishes the
functions and jurisdiction of both the House and Senate Claims Com
1942 to the

The duties of the House Claims Committee with respect to
consideration of measures relating to claims against the United States
are transferred to the Judiciary Committee of the House and those of
the Senate Claims Committee are transferred to the Senate Committee
on the Judiciary.7
Section 131 of the Act8 expressly bans the intro-

mittees.

on Consent Calendar, Dec. 17, 1945; objected to and stricken from the Consent Calendar,
Jan. 22, 1946; Committee on Rules reports favorably on special rule for consideration of
bill, June 4, 1946 H. R. Rep. No. 2205 on H. R. Res. 649; during the 76th Congress hear
ings were held before Subcommittee No. 1 of the House Judiciary Committee on H. R.
7236, April 3, 1940, Serial No. 17; hearings were also held during the 76th Congress, 3d
Session, on S. 2690, a companion bill to H. R. 7236 before a subcommittee of the Senate
Committee on the Judiciary, March 6th and 11th, 1940; in the 77th Congress, 2d Session,
hearings were held on H. R. 5373 and H. R. 6463 before the House Committee on the
Judiciary, January 29, 1942, Serial No. 13. Comment on the provisions of the above listed
bills insofar as they compare with analogous matter in the Act will be noted, infra, as the

to

�

various sections

are

treated.

"H. R. Doc. No. 562, 77th Cong. 2d Sess., (1942) 2; H. R. Rep. No. 667, 69th Cong.,
1st Sess. (1926) 1, points out the mounting expenditures in connection with private
follows:
"During the last Congress (68th) over 2,000 claims bills were
Congress, and while the Comm. on Claims held more meetings than in any
previous Congress, only 250 of such bills became law, the largest number, however, in
the history of the committee. During the last Congress 356 tort claims were presented
to the House and only a small fraction of these became law. The printing expenses of
the Claims Committees of the House and Senate for proposed bills, hearings, and reports
during the 68th Congress was $38,000. The cost to the Government of printing private
bills of which private claims form a considerable part was, for the last ten years, in
excess of $500,000." See also, Hearings Before a Subcommittee
of the Senate Judiciary
Committee on S. 2690, 76th Cong., 3d Sess. (1940) 28, showing the cost of enacting a
private claim bill into law during the 75th Congress to be $139, and the average cost of
considering a private claim bill (not enacted) to be $34.56. These figures only cover
printing costs.
claim

bills,

as

�

introduced in

'Sections 102 and 121 of the Act.
of this � 131 of the Act is the Committee Print of the Report of July 22,
1946, submitted by Mr. Monroney from the Joint Committee on the Organization of
Congress; elucidating the provisions of the House substitute for S. 2177 as it passed
the Senate: "This section bans private bills, resolutions, and amendments authorizing

"Explanatory
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consideration in either the House

or Senate of any
the so-called omnibus claims or

private
pension
(including
bills) authorizing or directing the payment of money for property dam
ages or for personal injuries or death for which suit may be instituted
under the Federal Tort Claims Act (Title IV of the Act). It also
prohibits the amendment of other bills or resolutions so as to circum
vent this prohibition.
Because of the departure made by Section 131 of the House substitute
(which was agreed to in its entirety by the Senate)9 from the language
of Section 121 of S. 2177 as passed by the Senate on June 10, 1946,10
bill

or

or

resolution

directing the payment of money for property damages for personal injuries or death
As the bill passed the Senate, it was provided that the provisions
pensions:
of this section were not to apply to private bills or resolutions conferring jurisdiction
on the Federal courts to hear, determine, and render judgment in connection with private
claims otherwise cognizable under the Federal Tort Claims Act (Title IV of the bill)
if the claim accrued between January 1, 1939 and December 31, 1944, the last day before
the effective date (for the purpose of accrual of claims) of the Federal Tort Claims Act.
This would have permitted consideration of bills or resolutions covering claims going
back for a period of 6 years in order to prevent any inequities in connection with any
claims that had been pending here in Congress over a period of years. It is proposed,
however, in the substitute that the ban on private claims bills or resolutions would apply
only to those claims for which suit may be instituted under the Federal Tort Claims Act.
All other private claims can be taken care of by a private bill or resolution in the same
manner in which they have heretofore been handled."
(Italics supplied).
'92 Cong. Rec, July 26, 1946 at 10287.
"Section 121 of S. 2177, as passed by the Senate provided in pertinent part: "Sec.
121 (a) No private bill or resolution (including socalled omnibus claims or pension bills),
and no amendment to any bill or resolution, authorizing or directing (1) the payment
of money for property damages, for personal injuries or death, or for a pension (other
than to carry out a provision of law or treaty stipulation) shall be received or con
sidered in either the Senate or the House of Representatives, (b) The provisions of this
section shall not apply to any private bill or resolution conferring jurisdiction on the
Federal courts to hear, determine, and render judgment in connection with a private
claim otherwise cognizable under the Federal Tort Claims Act, if such claim accrued during
the period commencing January 1, 1939, and ending on December 31, 1944." Sen. Rep
No. 1400, 79th Cong. 2d Sess. (1946), explains the above language as follows: Section
121. Private bills banned. "This section bans private bills, resolutions and amendments
or death
authorizing or directing the payment of property damages for personal injuries
It is provided, however, that the provisions of this section shall
or for pensions:
Courts
not apply to private bills or resolutions conferring jurisdiction on the Federal
to hear, determine, and render judgment in connection with private claims otherwise
cognizable under the Federal Tort Claims Act if the claim accrued between January 1,
1939 and December 31, 1944, the last day being the day before the effective date (for
the purpose of accrual of claims) of the Federal Tort Claims Act. This will permit con
sideration of bills or resolutions covering claims going back for a period of 6 years and

or

or

for

....

...
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added, ostensibly to avoid the
complete closing out of tort claims accruing prior to January 1, 1945,
the base set by Section 410 (a) of the Act for the consideration of
claims accruing prior to its passage.11 The practical effect of the adop
tion of this substitute provision of the House bill, eliminating January
1, 1939 as the deadline for the introduction in Congress of prior accrued
claims, would seem to permit the introduction in Congress of claims
without regard to the time of their accrual, thus opening the door for
the presentation of "stale claims".12 For Congress to ignore the time
limitation on the introduction of earlier claims would in large effect
vitiate one of the main objectives of the Act, to say nothing of making
the defense of such claims exceedingly difficult.13 This comment is
Section 123 of the House substitute

was

would

seem to be ample to prevent any inequities." (Italics supplied) ; See also 92 Cong.
Rec, June 6, 1946, at 6490.
"The Committee Print of the Report dated July 22, 1946, accompanying the House
substitute bill, explains that private claims bills not cognizable under Title IV shall in

the absence of unanimous consent, be referred to the House Committee on Foreign Affairs
on the Judiciary, 92 Cong. Rec. July 25, 1946 at 10091.
Section

and the House Committee

of the Act shows that the Senate Committee

on the Judiciary is the designated body
relating to claims against the United States."
"There is every reason to believe, however, that the Congress, as well as its com
mittees will at least be guided by the date of January 1, 1939 recommended in Sen. Rep.
No. 1400, 79th Cong., 2d Sess. (1946) 30, in view of its liberal analogy to the prevailing
statutes of limitation in contract cases.
In fact, any claim prior to January 1, 1945
must run the gamut of comparison with the prevailing two year limitation for com
parable tort cases in almost all the states. Cf. 92 Cong. Rec, June 6, 1946 at 6490.
"Attorney General Mitchell in commenting on H. R. 9285 of the 70th Congress, a bill
vetoed by President Coolidge on March 4, 1929 stated in his memorandum of December
5, 1929 to the Senate Claims Committee, see note 3, supra, in part as follows: "One
of the important things, wherever prosecution of negligence suits if permitted against
state or municipal agencies, is that prompt notice be given the public authorities imme
diately after the accident occurs in order to prevent fraud and to enable the facts to be
looked into before the evidence disappears. The provision in this Bill that property claims
may be presented to the department involved within one year from the date of approval
of the claims seems to be objectionable. Some shorter time should be provided. I also
would be unwilling to agree, without further consideration, that the Act should allow
prosecution within one year from the date of its passage, or at any other time, of claims
arising from alleged negligent acts committed as far back as April, 1925. There is much
chance for fraud and inability of the Government to now obtain the
necessary evidence
to defend itself against improper claims."
"The provision of the Act relating to
personal injury and death claims also allows the prosecution of claims accruing as far
back as April 6, 1925, although notice of the alleged accident may not be received
by

102

in the upper chamber to handle "measures

.

any

wide

real

government agency for
to

the

means

a

year

.

.

after the passage of the Act.

This opens the door

prosecution of personal injury claims where the Government has not any
of defense. It raises the question whether it would not be well under both

1946]
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applicable

to situations where

Congress by private act may waive the
any statute of limitation otherwise applicable.14
in the past such bills sounding in tort have been intro

defenses of laches
Not

7

or

infrequently
Congress

duced and

has specifically waived the non-liability of the
United States for tort.15 In most cases, however, they have been handled
by Congress as gratuities and the Secretary of the Treasury has been
authorized by private act to make payment in the amount specified and
to the persons named in

the

particular private act.16
governmental responsibility for its
torts, previously mentioned,17 legislation designed to accomplish this end
has been approved by Attorneys General Biddle, Jackson,18 Cummings
and Murphy,19 although their recommendations pertained to bills hav
ing a limitation on the amount of Governmental liability not exceeding
$10,000.20 The American Bar Association has also approved of this
In addition to those advocates of

parts of this Act

to make

rigid provisions respecting prompt notice to the Government
existing methods of adjustment all old claims arising at any
substantial period before the passage of the Act." (1931) Georgetown L. J. 137-139.
The Senate Claims Committee in reporting favorably on S. 4377, 71st Cong., 2d Sess. on
May 29, 1930 stated as follows with respect to the prompt filing of claims: "Some few
other minor amendments have been made at the suggestion of the Attorney General
(Mitchell) in the aforesaid memorandum (Dec. 5, 1929), including a provision in sections
1(d) and 202(a) to establish a definite, though not exclusive method of proving that
a claim has been filed as required by the bill.
The time within which such claims may
be filed has been shortened to 90 days in order to reduce to a minimum any possibility
of ambulance chasing practices by such limited members of the board (sic) "bar" as
may engage in such disreputable practice. These changes meet the objections which led
to the pocket veto of the prior bill." (Italics supplied).
"See, e.g., 54 Stat. 1389 (1940), a claim accruing in 1920 for sugar imported into
the United States from the Argentine; 56 Stat. 1122 (1942), a claim accruing in 1927,
decided originally in 1933, 76 Ct. CI. 64. These cited instances involve actions ex contractu,
and it is patent that defense difficulties would be multiplied manifold in actions ex delicto.
^Howard v. United States, 101 Ct. CI. 823 (1944) involving a negligent injury caused
by the driver of a government mail truck. The private Act, permitting suit and waiving
the government's non-liability in tort was approved June 9, 1942, over three years after
the injury 56 Stat. 1184; Brinskelle v. United States 101 Ct. CI. 777 (1944) involving
destruction of a fishing cabin by fire caused by defendants negligence on or about March
6, 1937. The private act waiving the non-liability for the tort was approved over three
of

accidents, and leave

years later

16See,

on

to

July 24, 1941, 55 Stat. 944.
936, (1944), 58 Stat. 937, (1944), 58 Stat. 938, (1944).

e.g., 58 Stat.

"See

note 2 supra.
WH. R. Rep. No. 2245, 77th Cong., 2d Sess. (1942)

Cong.,

1st Sess.

(1945)

12; H. R. Rep. No. 1287, 79th

7.

MH. R. Rep. No. 2428, 76th Cong., 3d Sess.
^See note 5 supra.

(1940)

3.
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favorably mentioned specific bills then
to
pending.22 Attorney General Clark, on July 13, 1946 in a letter
Committee
Honorable Robert M. LaFollette, Jr., Chairman of the Joint
of the
on the Organization of Congress, recommended the enactment
Federal Tort Claims Act23 providing it be amended to take cognizance
only of claims accruing after date of its enactment, instead of on and
after January 1, 1945.24 This letter also noted that the bill contained
no limitation as to amount of recovery permitted, but no comment was
made with respect to this feature, thus leaving the matter up to legis
legislation

in

principle21

and has

lative discretion.

(New York, California, Illinois and Arizona) have
governmental immunity with respect to suit in tort without
any apparently detrimental results, and the New York statute contains
no limitation on the maximum amount of recovery.25
A sectional discussion and analysis of Title IV of the Act makes pos
sible a comparison of its provisions with those of the intrinsically similar
bills introduced and acted upon during the second period of Congres
sional consideration of this legislative reform.26 Prior to such discussion,
however, it is of interest to note the previously existing manner in which
Four

states

waived their

^(1939)
a(1942)

64 A. B. A. Rep.

105, 209,

211.

67 A. B. A. Rep. 203.

'Title IV

of]S. 2177,

79th

Cong.,

2d Sess.

"The following paragraph is quoted from

(1946) 59.
Attorney General Clark's

letter:

"Section

provide authority for the heads of the various federal agencies
to settle any claim against the United States accruing on or after January 1, 1945. Con
sidering that the bill has not as yet been enacted into law and that it contains a oneyear statute of limitations (Sec. 420), it would be possible for a claim almost three years
old to be presented' under it. While retroactive coverage will lessen even further the
burden now imposed upon Congress by private claims, it would .seem desirable to limit
the bill to claims accruing after it becomes law. If Title IV of the bill is amended as
suggested, I recommend its enactment."
'"Laws of N. Y., 1929, c. 467; Cal. Statutes, 1893, c. 45, � 1, p. 57; Laws of Illinois,
1917 c. 325; Arizona Laws, 1912, c. 59; cf. 24 Mich. Stat. Ann. (Henderson, 1938) tit. 27,

403(a) of

Title IV would

� 27.3548 (8).
""See note 5 supra; while the legislative history of the statute during the period of
-primary extrinsic aid to its interpretation, other legislative proposals

its enactment is the

though not enacted, from which the Act stems, are valuable criteria in fixing its
meaning. Sutherland, Statutory Construction (3d ed. Horack, 1943) 5003, 4507; Horack,
The Common Law of Legislation (1937) 23 Iowa L. Rev. 41; Jones, Extrinsic Aids in the
Federal Courts (1940) 25 Iowa L. Rev. 737, 753-756; Cf. Canadian Aviator, Ltd. v. United
States, 324 U. S. 215, 223, 224 (1945); Apex Hosiery Co. v. Leader, 310 U. S. 469, 487,
489 (1940) ; United States v. Dickerson, 310 U. S. 554, 562 (1940) ; Kiefer and Kiefer v.
R. F. C, 306 U. S. 381, 396, 397 (1939).
even
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involving negligent injury have been handled from a practical
standpoint. Other than administrative adjustment under statutory pro
visions existing prior to the enactment of the Federal Tort Claims Act,27
the only recourse of the injured claimant was to get a judgment against
the driver of the Government vehicle causing the injury, which was
usually uncollectible due to the financial status of the employee. The
next step was to take the judgment to the Claims Committee in an
effort to have a private bill passed providing for payment by the United
States as an act of grace.28

claims

SECTIONAL ANALYSIS
Part I

�

Short Title

and

Definitions

Section 401 provides that Title IV of the Act may be cited
"Federal Tort Claims Act."

as

the

Definitions
Section 402 (a)
Agency" is broadly defined to
not
include all Federal Agencies
specifically excluded,29 exempting, how
of
agencies under the general coverage
ever, certain specified activities
of the statute, as set forth in Section 421 thereof and treated later on
The term includes corporate instrumentalities of the
in this
�

The term "Federal

paper.
Government while acting as agencies of the United States, whether or
not authorized to sue or be sued in their own names. This latter quali
fication obviates the need of the courts to find a basis in presumed
"See note 42 infra.
The Senate Claims Committee, by consent of its members had followed the practice
of limiting such recoveries on judgments to $5,000 on death claims. Hearings before a
Subcommittee of the Senate Committee on the Judiciary on S. 2690, 76th Cong., 3d Sess.

(1940)

18.

(L) excludes "Any claim arising from the activities of the Tennessee
consideration in the
Valley Authority." This exception came into the bill during its
that
Senate by way of an amendment of Senator Hill (Ala.). The Senator explained
when the T. V. A. was set up, it permitted the persons in the areas where it operated
to file claims against it in the same manner as against the private utilities companies
of this
in that area, 92 Cong. Rec, June 10, 1946, at 6688, 6689. Thus, the torts
Federal
Federal Agency are not cognizable under this statute as are those of other
statute
the
under
recourse
V.
A.
the
T.
of
the
case
having
Agencies, the claimant in
U. S. C. � 831 (1940). The exclusive
16
58
48
Stat.
to
that
(1933),
agency,
relating
its authorizing statute is
remedy of injured employees of the T. V. A. pursuant to
C. �
under the Federal Employees' Compensation Act, 39 Stat. 742 (1916), 16 U. S.
A.
C.
726
1937).
F.
93
Sth,
T.
V.
v.
(C.
(2d)
A.,
15 (1940). See, e.g., Posey
"Section 421
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government corporation answerable

law and this accords with the current trend of

Supreme

Court de

Corporation Control Act, recently enacted
into law,31 lists corporations wholly owned by the United States and
those of mixed ownership. The extension of Governmental activities
cisions.30 The Government

in recent years, especially through the use of the corporate device, was
judicially noticed by the Supreme Court in recent decisions.32 Both the
House and Senate reports on the Act take cognizance of this increasing
ambit of sovereign participation in the business life of the nation.33

corporations are amenable to suit under this Act for torts com
by them as long as their primary function is to act as, and while
acting as, instrumentalities or agencies of the United States. Suit, how
ever, must be brought against the United States, rather than the agency
pursuant to Section 423 of the Act, treated infra. There is no exception
from liability extended to the federal corporate instrumentality predi
cated upon the amount of stock ownership therein of the United States,
as was true in earlier legislative
proposals.34
The term "Federal Agency" expressly excludes any contractor with
the United States, thus showing clear intent to preserve their "inde
pendent contractor" status. This plain language negatives any possible
Federal

mitted

contention that the United States intended to insulate the contractor
from liability for its own tortious acts in the performance of work for
the Government

35

'"F. H. A.

v. Burr, 309 U. S. 242, 244, 245
(1940) ; Kiefer & Kiefer
(1939).
m59 Stat. 597 (1945), 31 U. S. C. �� 846-869 (Supp. 1946).

v.

R. F.

C,

306

U. S. 381

^See note 30 supra.
""Sen. Rep. No. 1400, 79th Cong., 2d Sess. (1946) 31; H. R. Rep. (unnumbered Com
mittee Print) 79th Cong., 2d Sess. (1946) 36; both of these cited reports adopt in this
respect the language appearing in the Committee Report on the Celler Tort Claims Bill,
H. R. Rep. No.

1287, 79th Cong.,

1st

Sess.

(1945)

2.

wSome of the bills introduced during the first period of legislative reform exclude from
suit Government

corporations unless the Government owns 51% or more of the shares
voting stock of such corporations. See, e.g., H. R. Rep. No. 286, 70th Cong.,
1st Sess. (1928) 6, 7; Print of S. 4377, 71st Cong., 2d Sess.
(1930) � 301; H. R. Rep.
No. 667, 69th Cong., 1st Sess. (1926) 6, 7; H. R. Rep. 2800, 7lst
Cong., 3d Sess. (1931) 12.
xCf. Cramp & Sons Co. v. Curtis Turbine Co., 246 U. S. 28 (1918) interpreting the
Patent Act of 1910, 36 Stat. 851 (1910), 35 U. S. C. � 68
(1940) as precluding the
liability of the United States for patent infringement by a Government contractor.
This decision necessitated amendment to the 1910 Patent Act, 56 Cong. Rec. 7960-7961
(1918), which insulated the contractor from liability for infringement suits while operating
of

the

under

a

Government contract

and gave

to

the

patentee

a

right of action against the
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(b) defines "Employee of the Government", giving broad
scope to this phrase and including within its terms temporary and even
uncompensated employees, "acting on behalf of a Federal agency in an
official capacity, temporarily or permanently in the service of the United
States, whether with or without compensation."36
By the use of the terms "officers or employees of any Federal Agency",
defenses available where but one of these designations is mentioned are
precluded under the Act.37
It should be noted, however, that this section does not, in express
terms, exclude volunteer civilian defense workers, as did S. 2 2 2 138 in
the form as it was reported by the House Judiciary Committee on June
39
There is no question but that the administrative staff of
16, 194 2.
the Office of Civilian Defense was covered by the Act. Notwithstanding
the failure to exclude claims arising from this activity under the Act,
Section 402

United States in the Court of Claims, pursuant to 40 Stat. 70S

(1918), 35

U. S. C.

� 68 (1940).
This would

cover

periods of national
insofar

as

torts

"dollar-year men" who did and

emergency

committed

or

war

by them

and

are

are

cognizable

may

in

the future

during
industry,
probably

serve

recruited from private
under the Act. It would

often

claims arising out of the activities of persons volunteering their services
in aid of Federal Bond drives, inasmuch as such persons act in their private rather than
an official capacity and can
produce no papers of appointment by the United States.
exclude

tort

37, infra. In the same excluded category and for the same reasons are officers
employees of the U.S.O. and officers and employees of the Red Cross. As to the
status of the Red Cross, see United States ex rel Salzman v. Salant Inc. 41 F. Supp. 196
(S. D. N. Y. 1938).
"See, e.g., Burnap v. United States, 252 U. S. 512 (1920), which fully treats the
distinction between the terms "officer" and "employee" of the Government. See also
Metcalf & Eddy v. Mitchell, 269 U. S. 514, 520; 37 Ops. Att'y Gen. 204; 29 Ops. Att'y
Gen. 593. The term "employee of the United States" is of broader connotation and
includes all officers. The word "employ" in its usual connotation means to make use
of, to keep at work or to entrust with some duty. The words "employ" and "service"
(1881).
mean approximately the same, United States v. Tyler, 105 U. S. 244

See note
and

S877th Cong., 2d Sess. (1942) 13.
The language there employed is as follows: "Provided, that this term shall not include
air raid
as an
any person in the protective services engaged in civilian defense, such
of
under
in
similar
a
warden
or
supervision
a
fire
capacity
acting
any
person
warden,
Office of Civilian Defense, who is not also an officer or employee of the Office
of Civilian Defense duly appointed as such." H. R. Rep. No. 2245, 77th Cong., 2d Sess.
(1942) 1, 11. Identical language is found in H. R. 1356, 78th Cong., 1st Sess. (1943)
and in H. R. 181, 79th Cong., 1st Sess. (1945) ; see Hearings before House Committee
on Judiciary on H. R. 5373 and H. R. 6463, 77th Cong., 2d Sess. (1942)
16, 17, which
the

would indicate that the coverage of the present Act extends to Selective Service Board
personnel as well as civilian defense workers.
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it is believed that such claims are not cognizable under the Act, inasmuch
are
as air raid wardens, fire wardens and other civilian defense workers
com
were
all
at
if
and
or
local
selected by
paid
municipal agencies,
pensated from local and not federal funds. The Office of Civilian De
functions of an advisory nature in respect to such
fense exercised

only

papers evidencing the appointment of such persons
were issued by the Office of Civilian Defense nor did it pass on the
appointments. Therefore, they could hardly be classed as employees

workers,

and

no

of the Federal Government.

(c) defines the clause "acting within the scope of his
employment" in so far as it pertains to a member of the mili
tary or naval forces, as "acting in line of duty". The term "line of
duty", in so far as it relates to compensation for death or disability
of military personnel covers such occurrence whether the person, in
active service of the military or naval forces, was on active duty, on
furlough, leave of absence, or under arrest, unless it appears that the
injury or disease had been caused by wilful misconduct or by some
thing done pursuant to some private avocation or business and which
act has intervened, as the producing cause between his public service
or performance of his duty and the injury or disease.40
This current
of legal reasoning would absolve the United States of liability where,
for example, an enlisted man, away from his post, with or without au
thority, injured a third person while "joy-riding" although it would not
of course absolve the enlisted man himself of criminal or civil liability
for his wrongful act. Where an officer in service, however, traveling to
a new duty post in his own car under orders of competent
authority,
negligently injures a third person, it might be argued that "respondeat
superior" should be operative and the claim arising therefrom cognizable
Section 402

office

or

*�32 Ops. Att'y Gen. 12 (1919). The Attorney General adhered to this opinion in 32
Ops. Att'y Gen.

193 (1920), declaring further that a person is not entitled to com
pensation under the War Risk Insurance Act, 40 Stat. 611 (1918), 38 U. S. C. � 575
(1940), where injury or disease is caused by "some thing which grows out of those
relations unconnected with the service or is not the logical incident or probable effect
of duty in service." See Military Laws or the U. S. (8th ed. 1939) ��
1060, 1099, 1144.
The Court of Claims has held that a soldier is "in line of duty" until separated from
the service by death or discharge, if during such period he has submitted to all of its
laws and regulations and that he is in line of duty while on leave of absence. The

wounds

States,
436
on

or

disease

48 Ct. CI.

must
110

(1942) (allowing
his way to attend

be the

not

(1913)

; Doke

result of his
v.

recovery for death of
a

drill).

own

misconduct.

United Pacific Insurance
a

Moore

Company,

v.

131

United
P.

(2d)

member of the State National Guard while
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under the Act.

Such travel, even where the officer had failed to follow
the shortest route to his new duty station, has been held compensable
to the officer,41 which might be construed as indicia of direction and
control by the United States.
Part 2

Administrative Adjustment of Tort Claims Against
the United States

�

Claims of
Section 403 (a) is the
sider, ascertain, adjust,

$1,000.00

section which

or

Less

permits

United States for money
on account of damage to

only, accruing
or

loss of

on

property

agencies to "con
against the
after January 1, 1945,
on account of personal

federal

determine and settle
or
or

any claim

death where the total amount of the claim does not exceed

injury
$1,000, caused by the negligent or wrongful act or omission of any
employee of the government while acting within the scope of his office
or employment, under circumstances where the United States, if a pri
vate person, would be liable to the claimant for such damage, loss,
injury or death, in accordance with the law of the place where the act
or omission occurred."
This section enlarges the previously existing
statutory authority42 of the heads of executive departments or other
independent establishments of the Government to give summary relief
on property damage claims not exceeding $1000 in amount by the in
clusion of personal injury and death claims. It is provided in Section
410(b) of the Act that court review of any such settlements might be
had at the option of the claimant which is another improvement over
or

the Act of December 28, 1922.
Analogous provisions with respect to the administrative settlement of
claims of

$1000

duced

considered

or

"O'Hagan

v.

or

United

less

are

found in all of the tort claims bills intro

by Congress during the

States,

103

Ct. CI. 408

second

major period

of

(1945).

"42 Stat. 1066 (1922), 31 U. S. C. �� 215-217 (1940), which is expressly repealed by

� 424(a) of the Act.

Under the statute permitting administrative adjustments in the
Department, 42 Stat. 63 (1934), 5 U. S. C. � 392 (1940), limiting settlements
to not more than $500, experience has shown that between 4000 and 5000 claims per
annum
are handled; the Army, pursuant to
the Act of 1922 handled about 4000 of
such claims per year, and the Department of Agriculture about 750 claims per year,
most of which came under the 1922 Act and a small number under the Act of June 28,
1937, 50 Stat. 321, 16 U. S. C. � 584 (1940), dealing with the Civilian Conservation
Corps and authorizing settlements up to $500. Hearings before House Committee on the
Judiciary on H. R. 5373 and H. R. 6463, 77th Cong., 2d Sess. (1942) 15, 16.
Post Office

14

The Georgetown Law

Journal

[Vol.

35: p. 1

Congressional attempt to accomplish this reform.43 A number of these
bills, however, only permitted final administrative settlement up to $500
by the department heads, requiring awards on those claims in excess
of $500 and up to $1000 to be reviewed by the Attorney General who
was empowered to confirm, modify or set aside the award.44 Such award
or determination of the Attorney General was then to be final, except
when procured by means of fraud. Section 403 (a) of the present Act
also contains explicit provision for the application of local law in
measuring the liability of the United States for claims submitted. It
was inserted to avoid any possible ambiguity, although believed to be
implicit in some of the earlier bills of the second period not expressly
so providing.45 It thus provides uniformity with the language of Section
410(a) dealing with suits on such claims.
By predicating the liability of the United States on the lex loci delecti
both for administrative adjustment, as well as for suit, the troublesome
problem of uniform awards by the various departments is overcome.
It was this type of difficulty which prompted the Senate Claims Com
mittee to place administrative settlements in the hands of one agency
in its report on H. R. 9285 in the 70th Congress 46
Section 403(b) makes the administrative awards or determination
final and conclusive

on

all officers of the Government except for fraud

in its procurement.
Section 403 (c) provides that any administrative award (not exceeding
$1000) and any award, compromise or settlement of any claim under
"See note S supra.
"S. 2690, as introduced, 76th

Cong., 1st Sess. (1939) ; H. R. 7236 as passed by the
September 12, 1940; H. R. S373, as introduced, 72d Cong., 1st Sess. (1941); S.
2207, as introduced, 77th Cong., 2d Sess. (1942) ; H. R. 5299, 77th Cong., 1st Sess.
(1941); H. R. 817, 78th Cong., 1st Sess. (1943). According to Judge Holtzoff, this
provision was included in the mentioned bills at the suggestion of the Bureau of the
Budget. Hearing before Sub-Committee of the Senate Judiciary Committee on S. 2690,
76th Cong., 3d Sess. (1940) 36. The remainder of the bills of this second period, see
note 5 supra, were identical in this respect to the present Act, permitting final settlement
in the departments up to $1000, without review, thus according with the view of Senator
Schwellenbach. Hearing before Sub-Committee of the Senate Judiciary Committee, supra
House

at 20.

"'Hearing before House Committee on the Judiciary on H. R. 5373 and H. R. 6463
77th Cong., 2d Sess. (1942) 30.
"Sen. Rep. No. 1699, 70th Cong., 2d Sess. (1929) 6. Another reason set forth in this
Senate Report justifying administrative settlement by the General Accounting Office was
to safeguard the interest of the claimant by permitting another and supposedly disinterested
agency to pass upon the merits of the claim.

$1000
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in

by the Attorney General pursuant to
(permitting him to arbitrate, compromise or
settle any claim sued upon) shall be paid by the head of the federal
agency concerned out of the appropriations that may be made therefor.
Such appropriations are accordingly authorized.47
or

excess

thereof made

Section 413 of the Act

H. R. Rep. No. 224548 shows that the House amended that bill

passed by

the Senate

ments recovered

propriated

to omit the

as

Senate

provision making judg
against the United States chargeable to the funds ap
so as

to the federal agency out of which the claim arose.

Section 403(d) provides that acceptance by the claimant of any such
award, compromise or settlement shall constitute a complete release by
the claimant of both to the United States and its employee whose act
or

omission gave rise to the claim.49

"It has been held that the Court of Claims has

no

jurisdiction

on

a

claim

against the

United States predicated upon a judgment of that court in favor of the claimant where
Congress has failed to appropriate money for its payment. A judgment against the
United States does not have the full force and effect of

an ordinary judgment "in per
implied promise that it will be appropriated for and paid. Thus
an essential sovereign immunity remains, despite the liberal provisions of the Act, Hatfield
v. United States, 78 Ct. CI. 419
(1933) ; nor may a suit be brought to enforce the
making of an appropriation, Haskins Bros. & Co. v. Morgenthau 85 F. (2d) 677 (App.
D. C. 1936), cert, denied 299 U. S. 588 (1936). Expeditious payment upon administrative
59879
awards has been made possible by Decision of the Comptroller General No. B
dated August 29, 1946, wherein the Post Office Department was permitted to pay such
awards under the Act from funds appropriated by Congress to it in the Treasury Post
Office Appropriation Act for the fiscal year ending June 30, 1947, Pub. L. No. 518, 79th
Cong., 2d Sess. (July 17, 1946) nowithstanding the lack of a specific appropriation by
Congress for this purpose. The funds from which the Post Office Department proposed
to pay administrative awards under the new Tort Claims Act were monies provided in
its annual appropriation act for the payment of similar awards under its repealed statu
tory authority. See note 38 supra. It is believed that very few, if any, of the awards
to the Act will fail through non-appropriation by the
or adjustments made pursuant
legislature which prescribed the method for their presentation.
ffi77th Cong., 2d Sess. (1942) 11. That the award or judgment is to be met by appro
priation rather than from agency funds is made clear by the language of � 403(c).
"The language of this section would, on its face, seem to furnish a complete bar to
any further claim where the injured claimant accepted the award prior to his death and
gave a release. Being a statute in derogation of the Common Law, the provisions of
the Act would be strictly construed against the claimant. Thompson v. Thompson, 218
U. S. 611, 618 (1910). In addition, suits against the United States can be maintained
only by its permission and in the manner and subject to the restrictions it may see fit
to impose. Kawananakoa v. Polyblank, 205 U. S. 349, 353 (1907). Nevertheless, Sec. 403(a)

sonam'' and there is

no

�

of Title IV of the Act makes the government liable to the same extent and under the same
circumstances as a private individual. Most of the states have "Death Injury Acts" or
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Congress by the head of

each federal agency, which report must set forth the name of each
claimant, a statement of the amount claimed and the amount awarded,

together

with

Part III

a

�

brief

Suits

of the claim.

description

Tort Claims Against

or

the

United States

Jurisdiction
Section

410(a)

is the heart of the bill.

United States with

no

limitation

as

to

It

permits suit against the

amount50 in the district

courts

"Wrongful Death Acts" patterned after Lord Campbell's Act, 9 & 10 Victoria c. 93,
(1846), under which a new cause of action arises upon death, usually for the benefit of
the nearest relatives, covering loss to survivors as distinguished from loss to his estate
and based upon the death itself. Anderson v. Wetter, 103 Me. 257, 69 Atl. 105, (1907) ;
Coliseum Motor Co. v. Hester, 43 Wyo. 298, 3 P. (2d), 105 (1931) ; McCormick, Damages
(1935) � 98. Notwithstanding this theoretically new right of action created by the death
under such state statutes, id. � 106, a release by an injured party prior to his death has
been held by the weight of authority to bar an action under the death statute. Mellon
v. Goodyear, 277 U. S. 335, 344, 345 (1928) ; Perry v. Pennsylvania R & W Ry., 1 Boyce,
(24 Del.) 399, 77 Atl. 725, (1910) ; Melitch v. United Rys. & E. Co., 121 Md. 457, 88
Atl. 229 (1913) ; Strode v. St. Louis Transit Co., 197 Mo. 616, 95 S. W. 851 (1906) ;
Brodie v. Washington Water Power Co., 92 Wash. 574, 159 Pac. 791 (1916). See also,
39 A. L. R. 579 listing states where recovery or release before death bars a subsequent
death action; see also 134 A. L. R. 17 for a listing of cases where return or tender of
consideration for a release or compromise has been held a necessary condition precedent
to the maintenance of a death action. On the other hand, a number of courts have al
lowed recovery in spite of a former recovery or settlement of the injured party before
his death. Secrest v. Pacific Electric Ry. Co. et al. 60 Cal. App. (2d) 746, 141 .P. (2d)
747 (1943) ; Ohnesorge v. Chicago City Ry., 259 111. 424, 431, 102 N. E. 819 (1913) ;
Stokes v. Collum Commerce Co., 120 Okl. 133, 252 Pac. 390 (1926) ; Rowe v. Richards,
35 S. D. 201, 151 N. W. 1001 (1915) ; Blackwell v. American Film Co., 189 Cal. 689,
209 Pac. 999 (1922). See Hearings Before a Subcommittee of the Senate Committee on
the Judiciary on S. 2690, 76th Cong., 3d Sess., (1940) 45, 46, discussing measure of
damages under "Death Injury" and "Survival Acts".
KA11 of the bills introduced during the second period, see note 5 supra, contain a
limitation of $7,500 except S. 2207, S. 2221, H. R. 1356 and H. R. 181, which bills
contain a $10,000 limitation. Strong objection to the failure to include a limit on the
amount of recovery was registered during the House debate by Congressman Scrivener
and tacitly supported by Congressman Celler, 92 Cong. Rec, July 25, 1946, at 10143.
Congressman Monroney, in charge of the bill in the House, explained this omission of
on
the amount for which suit could be brought as deliberate action on
a limitation
the part of the Joint Committee in the interest of keeping down the amounts of the
awards. He stated
"The

the

as

committee

reasons

such

follows:

discussed putting
limitation

was

not

a

limitation

on

these

adopted is that

we

awards

and

one

might be setting

of
a
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of the United States. The venue prescribed is that place wherein the
act or omission complained of occurred, or the United States district
court for the district where the

this

is

plaintiff

resident, including

under

the district courts of the United States in and for

provision
possessions of the United States.51
Cases cognizable in the district courts under this Act are to be tried
by the district courts, exercising exclusive jurisdiction and sitting with
out a jury.52 The constitutionality of this procedure has long been
venue

the territories and

established.53
pattern for making larger awards
the bill,

we

would be

Rec, July 25, 1946,

inviting

at

10143;

on

claims.

If

we

a $25,000 limitation in
limiting them.'' 92 Cong.

put

such awards rather than
see

also id. at 10142.

during the first period, see note 4 supra, carry a limitation
as to property damage of $50,000 except H. R. 12178 which only deals with personal
injury and death claims, limiting recovery to $5,000. H. R. 8914 carries a $10,000 limita
tion as to both types of claims (personal injury, death and property damage) and
H. R. 8561 mentions no amount by way of limitation. All of these bills excepting
H. R. 8561 carry a $7,500 limit as to personal injury and death claims. The limitation
All

in

the bills

this

introduced

respect is

set

at

$10,000 in H. R. 8914, H. R. 129 and H. R. 2028, whereas

S. 1912 limits such recovery to $5,000, as does H. R. 12178. Congressman Celler, in a
supplementary report on S. 1912, objected to the $5,000 limit on personal injury and
death
or

claims, stating,

"It

This provision
in the form

as

seems

quite illogical

to

place

a

greater value

upon

chattels

limb." H. R. Rep. No. 667, 69th Cong., 1st Sess. (1926) 8.
avoids the objection raised in � 301 of H. R. 7236, 76th Cong., 3d Sess.

contracts than upon life

or

reported in the House, June 7,

1940.

The bill then failed to mention the

U. S. district courts for the territories and possessions of the U. S., 86 Cong. Rec. 12021
(1940). This bill, as passed by the House, September 12, 1940, however, was accordingly
amended in line with the present Act to avoid the necessity of claimants in the pos
sessions or territories filing their claims on the mainland. An objection to venue may

dismiss, or improper venue may be pleaded in the answer.
Supp. 510 (D. C. Minn. 1940) ; Kaufman v. United States,
35 F. Supp. 900 (D. C. D. C. 1940) ; See also, Explanatory Note No. 3 to Form 2,
Allegation of Jurisdiction, Fed. Rules Crv. Proc. stating improper venue to be an
affirmative dilatory defense.
This is now true as to contract suits against the United States under the Tucker Act,
24 Stat. 505 (1887), 28 U. S. C, Sec. 41 (20) (1940), providing for concurrent juris
be raised by a motion to
Duval v. Bathrick, 31 F.

diction of the United States district courts with the Court of Claims where the amount
in controversy does not exceed $10,000. In these cases the district court sits "as a Court
of Claims." United States v. Sherwood, 312 U. S. 584, 588 (1941); non-jury trials
also maintain under that section of the Tucker Act, supra, permitting suits in the
of $10,000 in amount. 42 Stat. 24 (1921), 28 U. S. C. � 250
Sherwood, supra, at 587.
�"Williams v. United States, 289 U. S. 553, 571 (1933) ; Ex parte Bakelite Corp., 279
U. S. 438, 453 (1929); United States v. Pfitsch, 256 U. S. 457 (1921); McElrath v.
United States, 102 U.. S. 426 (1880) ; and as to Tucker Act suits in the district courts
Court of Claims in

excess

(1940). United States

v.
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herein is limited to money damages only, as is true under
Act,54 and the jurisdiction of the court is limited to actions
in tort,55 which accrued on or after January 1, 1945.56 The

Recovery
the Tucker

sounding
damages

money
or on

compensate for damage to or loss of property
personal injury or death caused by the negligent or

are

account of

to

wrongful act or omission57 of any employee of the Government while
acting within the scope of his office or employment.
States, 110 F. (2d) 586, 588 (C. C. A. 5th, 1940) ;
Supp. 285 (D. C. Ky. 1939) ; suits against the United
States can be maintained only by its permission and in the manner and subject to
the restrictions it may see fit to impose. Kawananakoa v. Polyblank, 205 U. S. 349,
353 (1907). One reason, probably the most cogent, for not permitting juries in suits
under these Acts, was to prevent the United States from being overtaxed and mulcted
by the sentiment of a jury which might give exorbitant verdicts far beyond the claimant's
just dessert. Hearings before Subcommittee No. 1 of the House Committee on the
Judiciary, 76th Cong., 3d Sess. (1940) 20; the same reason was given during House
debate in the present Act, 92 Cong. Rec, July 25, 1946, at 10143. One of the objections,
however, of the minority members of the House Judiciary Committee, in reporting out
H. R. 181, a closely similar bill of the 79th Cong., 1st Sess. (1945), was that it failed
to allow trial by jury. H. R. Rep. No. 1287, 79th Cong., 1st Sess. (1945) 12, 13. A
more difficult problem would be raised if the Act be construed to
permit joinder of
third parties defendant with the United States, who under Fed. Rules Crv. Proc, Rule
38 demand right of trial by jury.
"United States v. Jones, 131 U. S. 1 (1888); United States v. Gillis, 95 U. S. 407,
412 (1877) ; Bonner v. United States, 9 Wall. 156 (U. S. 1869) ; United States v. Alire,
6 Wall. 573 (U. S. 1867); Joseph S. Hart v. United States, 91 Ct. CI. 308 (1940).
The exclusion of tort claims under the express language of the Tucker Act to this
effect has been strictly construed and plaintiff cannot evade the settled distinction between
contract and tort by disguising his claim so that it appears to be upon an implied con
tract. Langford v. United States, 101 U. S. 341, 346 (1880) ; nor can there be recovery
against the United States on a contract implied in law. G. T. Fogle v. United States,
135 F. (2d) 117 (C. C. A. 4th, 1943), cert, denied, 320 U. S. 771 (1943); several later
cases, for example, involving the refusal of the Court of Claims to take jurisdiction of
tort actions are Charles E. Paden v. United States, 90 Ct. CI. 531 (1940), and Norcutt
Ct. CI. 758 (1945).
v. United States, 103
"Cf. notes 8, 10 and 24 supra; presentation of a claim cognizable under the Act not
exceeding $1,000 in amount to a Federal agency extends the date for filing suit for a
period of six months from the date of mailing of notice to the claimant as to the final
disposition of such claim by the Federal agency, or from the date of its withdrawal
by the claimant from the Federal agency with which it was filed. (� 420 of the Act).
"The present Act follows the language of S. 2221 as reported by the House, 77th
Cong., 2d Sess., June 16, 1942, in using the clause "caused by the negligent or wrongful
act or omission of any employee" in lieu of that used in the form of the bill as passed
the Senate, March 30, 1942, viz. "caused by the negligence of any employee." This
change was explained as a preference of the House Judiciary Committee "... as it
would afford relief for certain acts or omission which may be wrongful but not negUgent."
without

Simmons

a

jury,

v.

see,

United

Lynn

States,

v.

United

29 F.
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"acting within the scope of his office or employment", in
it relates to members of the military or naval forces, has been

The clause
far

so

as

treating Section 402(c) supra. The language is identical
II, Section 403(a) dealing with administrative
adjustment. The immediate legislative history of this Act, hearings,
committee reports and debates is silent as to the meaning to be given
to this clause. The exact language is found in every bill introduced
during the second period of Congressional attempts at this legislative
reform.58 The point was discussed during the hearings on S. 2690,59
before a subcommittee of the Senate Committee on the Judiciary when
Senator Danaher inquired whether the language in question included
the requirement that the employee should be acting upon government
business at the time. He pointed out that it was very obvious that the
man could be operating within the scope of his employment and not

discussed in

with that used in Part

be

on

H. R.

Government business at the time.60
Rep.

No. 224S,

77th

Cong.,

2d Sess.

(1942)

11.

This

language

of

the act will

nevertheless apply to few, in any situations not involving negligence in view of Section
421 of the Act which excludes from its application claims based upon certain types of
intentional tort,

or

abuse of official discretion

or

upon the execution of

an

invalid statute

regulation. Language identical to that used in the Act, is found in S. 2690 and
H. R. 7236, 73rd Cong., 2nd Sess. (1934). The phrase "wrongful act or omission,"
during the hearings on S. 2690 was discussed and the word "omission" was believed by
Judge Holtzoff to be covered by the term "negligence." The Judge also believed that
the use of the words "wrongful acts" contemplated wrongs not expressly excluded in
� 303 (exemptions from coverage) such as a trespass, or where an officer without a
search warrant, believing there was probable cause, invaded someone's home and subse
quently found there was no crime or wrong committed. Hearings before a subcommittee
of the Senate Committee on the Judiciary on S. 2690, 76th Cong., 3d Sess. (1940) 43 44.
As to exclusion of negligent assaults, see Hearings before House Judiciary Committee on
H. R. S373 and H. R. 6463, 77th Cong., 2d Sess. (1942) 34, 86 Cong. Rec. 12019 (1940).
During the House debate on H. R. 7236, 76th Cong., 3d Sess. (1939), Congressman
Celler stated that other than the exceptions to coverage specifically set out in � 303
thereof, the bars were down. 86 Cong. Rec. 12089 (1940). As a practical matter of
statutory interpretation, considering the phrase "negligent or wrongful act or omission"
of � 410(a) together with the express exceptions of � 421, it would seem that the doctrine
of "Expressio unius est exclusio alterius" would be applicable to confirm such construction.
2 Sutherland, Statutory Construction (3d ed. Horack, 1943) �� 4915, 4916.
or

,

�^See note 5 supra.
w76th Cong., 3d Sess. (1940)

43.

^Hearings before a subcommittee of the Senate Committee on the Judiciary on S. 2690,
76th Cong., 3d Sess. (1940) 41; Judge Holtzoff, representing the Department of Justice
at these hearings on March 11, 1940, pointed out that the state cases differ as to where
the line should be drawn on the employer's liability where, for example, an employee
on his official duties in the field drives an official car to a place where he can get his
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under this clause is thus certain to be measured
fori of the various states as cases arise under

under the lex

differently
the Act, a conclusion which is reinforced by the specific language of
Section 410(a) rendering the United States liable "under circumstances
where the United States, if a private person, would be liable to the
claimant for such damage, loss, injury or death in accordance with the
law of the place where the act or omission occurred." Further emphasis,
if necessary, is given by the ensuing sentence of Section 410(a) provid
ing that the United States shall be liable on such claims "in the same
manner and to the same extent as a private individual under like
circumstances."

Specific provision
lunch and during
Senator Danaher

is made that the United States shall not be liable

such time

inquiry of
affecting
various situations of that kind, Judge Holtzoff replied: "... You know, Senator, that
there are two definite lines of cases when the question of whether the rule of respondeat
superior should apply to a situation where the employee had deviated from his line of
duty at the time the tort is committed. There is a queston of policy as to whether
there should be any indication in this bill that the narrower line should be adopted.
Personally, I am not suggesting an answer. It seems to me that either one should be
appropriate.'' Hearings before a subcommittee of the Senate Committee on the Judiciary,
supra at 41, 42. The committee was thus confronted with the alternative of placing a
restrictive interpretation on this language, but it failed to do so, all subsequent bills
containing the same language. Cf. note 5 and 57, supra. Thus the liability of the
United States is to be governed by the lex loci delecti. The word "authority" in the
Restatement of Agency is defined as follows: "Authority is the power of the agent to
affect the legal relations of the principal by acts done in accordance with the principals,
manifestations of consent to him." 1 Restatement, Agency (1933) � 7. Insofar as
automotive accidents are concerned, many states have "financial responsibility laws"
similar to that of the District of Columbia which makes it a rebuttable presumption
that the driver of the car has been authorized by the owner. See, e.g., D. C. Code (1940)
tit. 40, � 403. Jones v. King, 113 F. (2d) 522 (App. D. C. 1940) ; Forrester v. Jerman,
90 F. (2d) 412 (App. D. C, 1937) ; Schwartzbach v. Thompson, (D. C. Mun. App.) 33 A.
2d 624 (1943). This statutory liability of the owner under financial responsibility clause has
been upheld by the Supreme Court in Young v. Masci, 289 U. S. 253 (1933) ; in Forrester v.
Jerman, supra, the court took judicial notice that over 20 states have financial responsibility
laws of the same general nature as that of the District of Columbia. D. C. Code (1940)
tit. 40, � 301(a) provides that enlisted men in the Army, Navy, Marine Corps, and Coast
Guard shall receive permits without charge to operate Government-owned vehicles while
engaged in official business, upon presentation of a certificate from the commanding
officer to the effect that they are assigned to operate a government vehicle and are qualified
to drive, upon proving to the satisfaction of the Director of Traffic that they are familiar
with the traffic regulations of the District of Columbia. Section 301(e) exempts from
requirement of permitting operators of federally-owned vehicles stationed outside of the
District of Columbia and permits their operation in the District of Columbia on transient
or

as

to

negligently injures

whether

he

someone.

construed the

temporary business of the Federal Government.

In

decisions

answering

of

the

an

court

as
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for interest

prior to judgment81 or for punitive damages.62
This section of the Act carries a provision
allowing costs in all courts
to the successful litigant to be assessed also
against the United States
in the same manner as if it were a
private litigant. This is a novel
provision and marks a distinct departure from sovereign immunity.63
The principle of sovereign immunity from costs has not been altered
by the
States.

Rules of Civil Procedure for the District Courts of the United
Rule 54(d), which excludes the provision of costs
against the

United States except "to the extent permitted

by law,"

is

"merely

de-

"MJnder existing law,

no interest is allowed on contract claims
against the United States,
expressly stipulates therefore. 36 Stat. 1141 (1911), 28 U. S. C. 284
(1940) unless allowed by statute. United States v. Goltra, 312 U. S. 203, 297 (1941).
Since the decision in the Seaboard Air Line Ry. v. United
States, 261 U. S. 299

unless the contract

the courts have allowed interest in

(1923)
not

508

interest, but

as

(1931);

as

a

"taking

cases" from the date of the

part of "just compensation."

Brooks-Scanlon

Corp.

v.

United

States,

White
265

v.

U.

United

S.

States,

106, 123

taking,

282 U. S.

(1924).

"The provisions barring interest prior to judgment and punitive damages appear in
all prints of the bill S. 2177 (which became the Act herein referred to) from its intro
duction in the Senate, on through to the final enactment. Identical provisions were

incorporated in H. R. 181, 79th Cong., 1st Sess. (1945), H. R. Rep. No. 1287, 79th
Cong., 1st Sess. (1945) 4, 5. This provision is in substantial accord with � 421 (h)
of the Act barring those actions in which punitive damages are most frequently awarded.
"The immunity of the United States from costs in the absence of a statute to the
contrary is established beyond question. United States v. Worley, 281 U. S. 339, 344
(1930) ; United States v. Chemical Foundation, 272 U. S. 1, 20 (1927) ; United States
v. Barker, 2 Wheat. 395 (U. S. 1817) ; United States v. French Sardine Co., 80 F. (2d)
325 (C. C. A. 9th, 1935); The Glynmont, 66 F. (2d) 617, 619 (C. C. A. 2d, 1933);
United States v. Knowles Estate, 58 F. (2d) 718 (C. C. A. 9th, 1932). Costs, however,
were allowed against the United States in R. F. C. v.
Menihan, 312 U. S. 81 (1941),
because the statute creating the R. F. C, enabling it to sue and be sued, was construed
to carry liability for costs as a natural and appropriate incident of legal proceedings.
Costs, however, have been allowed against the United States in rare instances, and in
the

discretion

of

the

court

in

Tucker

United States under 36 Stat. 1138

Cress,
Corp.,
trial

Act

suits

in

the

District

Courts

of

the

S. C. � 258 (1940). United States v.
243 U. S. 316 (1917) ; Conners Marine Co. v. Petterson Lighterage and Towing
152 F. (2d) 657 (1945). This applies, however, only to costs incurred in the

Conners Marine Co.

United States

28 U.

v. Jacobs, 63
F. (2d) 326 (C. C. A. 5th, 1933) ;
Lighterage and Towing Corp., supra. Costs have also
been allowed where the objection of the Government to the claim of the petitioner was
considered frivolous and vexatious. United States v. Harmon, 147 U. S. 268 (1893).
This general exemption from costs protects the United States where judgment, is rendered
against it as defendant in the suit, United States v. Worley, supra, and also when it is
unsuccessful as the plaintiff, United States v. Chemical Foundation, supra; United States
v. Boyd, 5 How. 29, 50 (U. S. 1847) ; United States v. Dunbar, 83 Fed. 151
(C. C. A.
9th, 1897).
or

lower court.

(1911),

v.

Petterson
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change of principle."64 Nor may the court,
granting of a voluntary dismissal by the United
States under Rule 41(a)(2) make a monetary award to the defendant
which is tantamount to costs.65 This provision of Section 410(a), al
lowing costs to the prevailing party in all courts, trial as well as appellate,
assumes greater significance since the enactment of the statute providing
claratory
as a

and affected

no

condition to the

for official court reporters in the Federal district courts.66
This Federal Court Reporter Law also provides, insofar

material,
ical

that there shall be

means

of

"

*

*

*

(2)

a

all

verbatim record

proceedings

by

shorthand

as

or

herein

mechan

had in open court unless the

"R. F. C. v. Menihan, 312 U. S. 81, 83 (1941) ; United States v. Sherwood, 312 U. S.
584, 590 (1941). For a collection of statutes providing for costs against the United States
in specified situations, see note of Advisory Committee on Rules to Rule 54(d), 28
U. S. C. (1940), at page 2642.
"United States v. Pacific Fruit and Produce Co., 138 F. (2d) 367, 371 (C. C. A. 9th,
1943).
"*58 Stat. 5 (1944), 28 U. S. C. � 9 (1940). One of the reasons given for the enactment
of this legislation was to minimize the cost of litigation in the Federal courts and
make it possible for the poor man to use those courts on the same basis as the rich
man.
Sen. Rep. No. 533, 78th Cong., 1st Sess. (1943) 3. Section 1 of the law adds to
the Judicial Code a new � 5(a) reading as follows:

"(e)

Taxation of Fees

as

Costs

In the discretion of the Court any part

�

or

all of the fees for transcripts may be taxed as costs in the case. Fees paid by
the United States for transcripts furnished to persons allowed to appeal in civil
cases in forma pauperis shall be taxed in favor of the United States as costs in
the case."
fees may involve a considerable expense, especially in cases involving extended
testimony. Cf. City of Orlando v. Murphy, 94 F. (2d) 426 (C. C. A. 5th, 1934), showing
the prevailing practice in the United States circuit courts of appeals of charging against
the losing party on appeal, the cost of printing the record, of which the transcript of
testimony is frequently an essential part. See, e.g., 11 Digest of Supreme Court Reports
(1939 ed.) 341, 342. The cost of printing the record is made a taxable cost of the losing
party in the Court of Claims, except in the case of the United States, under 36 Stat.
1T41 (1911), 28 U. S. C. � 283 (1940). While the language of that statute does not seem
on its face to be discretionary, as a matter of actual practice no assessment of costs is
made against the losing party by the Court of Claims, the record being marked by
the clerk to show that no costs have been collected. Nevertheless, the cases where the
plaintiff is denied recovery contain under "Conclusion of Law" a recitation that judgment
is rendered against the plaintiff for the cost of printing the record, the amount thereof
to be entered by the clerk and collected by him according to law.
See, e.g., Driver v.
United States, No. 45954 Ct. CI., June 3, 1946; Corbitt Company v. United States, No.
46227 Ct. CL, June 3, 1946. It is also a matter of practice in that court for plaintiff and
the United States, as defendant, each to pay its own transcript costs. See Instructions to
Reporters and Forms, Paragraph No. 8 following Rules of the Court of Claims of the
United States (reprinted July 2, 1945).
Such
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with the

approval of the sitting judge, specifically agree to the
(3) such other proceedings as a judge of the court may
may be required by the rule of procedure or order of the
may be requested by any party to the proceeding."

contrary; and
direct

or as

court,

or as

Rule 80 of the Rules of Civil Procedure for the District Courts of
the United States, of which the Federal Reporter Statute might be re

garded

implementation, provides for appointment by the court or
a stenographer to take the evidence.
The stenog
fees
are
to
be
fixed
the
court
and
be
taxed
rapher's
ultimately
by
may
as costs in the discretion of the court.
The cost of a transcript is to
be paid in the first instance by the party ordering same.67
Express language excludes attorneys' fees from the assessment of
a

as an

master

thereof of

costs hereunder.

Section

410(b) provides that the judgment in an action hereunder
a complete bar to any action by the claimant,
by reason
of the same subject matter, against the employee of the Government
whose act or omission gave rise to the claim.68 No provision is made
in this Act for recovery by the United States against its employee whose
wrongful act or omission gave rise to the claim causing the liability
shall constitute

to the Government.69
"Several decisions of the

court under this rule No. 80

of

special interest. In Criner
1944) it was held that
the reporter's fee and ribbon copy of the transcript should be taxed against the losing
party. In Neely v. Merchants Trust Co., 5 Fed. Rules Ser. 80 a3, Case 1 (D. N. J. 1941)
the court taxed as costs against the plaintiff the stenographers' fees.
"This language would probably be an effective bar to a cause of action after the
Micro-West

v.

death
even
a

of

the

Co.,

claimant

under "Death

minority rule,

the

cause

8 Fed. Rules Ser.

in

80

"derivative

Injury Acts" in

a

a3, Case

action"

1

based

majority of

only arises

upon

on

states.

it would not bar such action under

of action

are

(S.

a

D. Ia.

state

"survival"

statutes

and

It appears, however, that under
state "Death Injury Act" where

death, for the benefit of the

nearest

relatives, covering

loss to the survivors.

See 49 supra.
""Section 6 of H. R. 928S, 70th Cong., 1st Sess.

(1927), contained a provision enabling
indemnify itself from any officer or employee who would also be
personally liable for tort. The claimant, however, could only recover from the United
States. H. R. Rep. No. 286, 70th Cong., 1st Sess. (1928) 4; Sen. Rep. No. 1699, 70th
Cong., 2d Sess. (1929) 2. This Senate Report retained the mentioned provision appearing
the United States to

in the House bill and renumbered the section

as

�

3 instead of

� 6; See also H. R. Rep.

No. 667, 69th Cong., 1st Sess. (1926) 4; Sen. Rep. No. 2800, 71st Cong., 3d Sess. (1931)
14; but see, Sen. Rep. No. 1196, 77th Cong., 2d Sess. (1942) 5 which gives the reason

excepting such provision from the administrative settlement part of that bill, which
closely analogous with the present Act. The same reasoning there set forth would
apply here, namely, government disciplinary action against the delinquent employee as
for

is
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The claimant may not sue pursuant to this section upon any claim
the
submitted to a federal agency for administrative adjustment unless
had made final disposition of such claim. The claimant may,
agency

with
upon 15 days' notice in writing to the agency involved,
draw the claim from its consideration and commence suit thereon. This
latter provision, it is believed, will prevent the claimant from suffering

however,

and leave in his hands the initiative for expeditious action.70
In the event suit is brought upon a claim withdrawn from adminis
trative consideration of a federal agency, the plaintiff is limited in the

undue

delay

amount of his suit to the

sum

of

damages represented

to have

been

sustained in the administrative presentation. Exception is allowed in
this respect where the plaintiff can affirmatively show the increased
amount to be

predicated

upon

newly discovered evidence,

not

reasonably

discoverable at the time of his administrative presentation, or upon
intervening facts, relating to the amount of the claim. Disposition of
is not
any claim under Part 2 dealing with administrative adjustment
is
the
claim
when
of
or
amount
of
evidence
damage
liability
competent
withdrawn from administrative cognizance or disposed of by the
agency.71 This latter action, of course, precludes suit where the claimant
has accepted the administrative award.
affording adequate protection to the United States. It will probably be held by analogy,
that the Act permits suits against the United States by insurance companies, pursuant to
their rights of subrogation, although the statute is silent on this point. Cf Hearings before
Subcommittee of House Committee on Claims on H. R. S06S, 72d Cong., 1st Sess. (1932)
21, 24, 25. The Attorney General has upheld the right of insurance companies to recover
under the "Small Tort Claims Act" of December 28, 1922, note 231 infra. 36 Op. Att'y.
Gen. 553 (1932). The Comptroller General acquiesced on the matter of subrogation
19 Compt. Gen. 503 (1939); 21 Compt. Gen. 341 (1941).
"The provision forbidding suit while the claim is before the administrative agency
for adjustment or settlement is in accord with the well-established principle requiring
exhaustion of administrative remedy. Cf. United States v. Blair, 321 U. S. 730, 735, 736
(1944).
�"Plaintiff, however, may not avail himself of both administrative and judicial remedies.
a mimeographed copy of his statement before the Senate
Judiciary Committee concerning S. 2221, 77th Cong., 2d Sess. (1942) which contained
identical language on this point stated as follows:

Former Ass't. A. G. Shea in

�

�

"A claimant may not bring an action for an amount greater than the claim
which he has filed with the Federal agency, in the absence of intervening facts
or newly discovered evidence, but the disposition by the Federal agency is not

competent evidence in a suit on the same claim, either as to liability or amount
of damage. Such a provision is desirable, since otherwise a claimant would stand
only to gain by pursuing both the administrative and judicial remedies. If he is

25

Federal Tort Claims Act

1946]

Procedure
Section 411 of the Act makes

applicable

to suits

brought

under the

Tort Claims Act the Rules of Civil Procedure for the District Courts
of the United States,72 which rules are to govern all matters of pro
cedure. Substantive law applicable to causes of action hereunder, as

expressly provided in Section 403(a) and Section 410(a), supra, is that
of the place where the act or omission occurred.78
Section 411 also makes applicable to suit under Title IV of this Act
those provisions for counterclaims, set-offs,74 payment of judgments75
dissatisfied with the

award and wishes

the claim, the Government
token, rejection of the claim
by the Federal agency cannot be introduced in Court by the Government as evi
dence of non-liability. However, the date of disposition of the claim by the

should be free to defend it 'de novo.'

to

litigate

By the

same

Federal agency will be admissible in evidence to determine whether the Statute
of Limitations has run against the suit. Also, the amount claimed before the
Federal agency may be shown to limit, in absence of intervening facts or newly
discovered evidence, the allowable demand for judgment. This latter point, does

not, of course, involve any showing

published

statement of Hon.

House Committee

2d Sess.

the

on

(1942) 31,

as

Francis M.

Judiciary

on

to

the

Shea,

H. R.

disposition of the claim." (Un
9-10) ; see also Hearing before
5373 and H. R. 6463, 77th Cong.,
p.

32.

"48 Stat. 1064, (1934), 28 U. S. C, following � 723 (c) (1940).
This is, of course, legislative recognition of the doctrine of Erie R.R.

v. Thompkins, 304
(1938) and subsequent cases calling for a uniformity of decision so as not to
"disturb equal administration of justice in coordinate state and Federal courts sitting
side by side." Id. at 87. See memorandum submitted by the Department of Justice
comparing the provisions of H. R. 6463, supra, with H. R. 5373, 77th Cong., 2d Sess.
(1942). Hearings before House Judiciary Committee on H. R. 5373 and H. R. 6463,
77th Cong., 2d Sess. (1942) 61, 62.
"24 Stat. 505, (1887) 28 U. S. C. � 41 (20) (1940). 28 U. S. C. � 250 (1940) deals

U. S. 64

with Tucker Act suits

in

excess

of

$10,000 in the Court of Claims.

Rule 21

of the

Court of Claims, covering Tucker Act suits in excess of $10,000, requires the filing of
or one arising out of
a special plea for an affirmative judgment upon a counterclaim
an independent transaction.
(Rules of the Court of Claims for the U. S., reprinted

July 2, 1945). On the subject of counterclaims in the U. S. Court of Claims generally
see Barry v. United States, 229 U. S. 47
(1913) ; McElrath v. United States, 102 U. S.
426 (1880) ; Volk v. United States, 55 Ct. CI. 87, (1920) app. dismissed 257 U. S. 667
(1921); Peabody v. United States, 45 Ct. CI. 532 (1910), set-off. Where the counterclaim
is in excess of plaintiff's claim, judgment may be had for the difference. Gulf Refining
Co. v. United States, 58 Ct. CI. 559 (1923); Johnson v. D. C, 49 Ct. CI. -8 (1913). A
special plea, however, in such Court of Claims suits is not required for a claim arising
out of the same transaction for purposes of recoupment or set-off. American Sanitary
Rag Co. v. United States, 84 Ct. CI. 417 (1932). Wisconsin Central R.R. v. United
States, 164 U. S. 190, 212 (1896); McElrath v. United States, supra; Vulcanite Cement
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suits in the United

States district courts under the Tucker Act.77
An interesting question is raised under the Federal Tort Claims Act
by the language with respect to assertable counterclaims, the language
being identical to that for Tucker Act suits in the district courts of the
United States and for such suits in the Court of Claims. The district
"

court has

*

set-offs, counterclaims, claims for
or unliquidated, or other damages what
Government of the United States against any
*

jurisdiction
damages, whether liquidated
soever on

the part of the

*

of all

against the Government in said court."78 It would seem under
this language that the United States could certainly assert against a
plaintiff suing in tort a counterclaim or set-off based upon contractual
relations with the litigants, as this has been an historic function of the
claimant

United States under the Tucker Act.79
the above cited

There is also little doubt that

of the statute would

portion
by way of
non-contractual damages

set-off

of

if sustained

Co.

United

v.

States, 74 Ct. CI. 692,

717

or

permit

the assertion

counterclaim in the

the United States

through wrongful

In third party

(1931).

same

practice

or

by

action

tortious

under the Con

tract Settlement Act of

1944, 58 Stat. 649 (1944) 41 U. S. C. � 101-125 (Supp. 1946),
no counterclaim for damages or other demands may be asserted by the United States
unless such third party asserts a claim against the United States or an interest in a
pending claim. (Rule 39 (c) (4) of the Rules of the Court of Claims, supra.). Other
cases

emphasize the restriction inherent

in Tucker Act suits

against the United States in

the district courts under 28 U. S. C. � 41(20) (1940) where the United States is always
United States v. Saunders, 79 Fed. 407 (C. C. A. 1st, 1897) held that the
a defendant.
district courts have power to render judgment for the United States for any balance
found due on the set-off or counterclaim. While the United States may recover against

plaintiff upon a counterclaim, this section has been construed as not to permit re
against the United States by the plaintiff on counterclaims. United States v. Eckford,
6 Wall. 484 (U. S. 1868) ; United States v. Skinner and Eddy Corp., 35 F. (2d) 889
(C. C. A. 9th, 1929) ; United States v. Nipissing Mines Co., 206 Fed. 431 (C. C. A. 2d,
1913) ; United States ex rel Mutual Metal Mfg. Co. v. Biggs, 46 F. Supp. 8 (D. C. HI.
1942). The same restriction had been placed upon cross-claims against the United States,
United States v. U. S. Fidelity & Guaranty Co., 309 U. S. 506, 513 (1940) in which it
"The desirability for complete settlement of all issues between parties must,
was stated:
we think, yield to the principle of immunity."
the

covery

75See note 47 supra.
'"See note 61 supra.

"Sen. Rep. No. 1400, 79th Cong., 2d Sess.
in � 302 of H. R. 181, 79th Cong., 1st Sesssion
Cong., 1st Sess. (1945) 5.

(1946)
(1945)

TO36 Stat. 1093, (1921) 28 U. S. C. � 41(20)
"C/. notes 74 and 77 supra.

32.

Identical

language

; See H. R. Rep. No.

(1940).

was

used

1287, 79th
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acts of the

plaintiff, in the absence of specific statutory prohibition.80
provisions of Rule 18(b) of the Rules of Civil Procedure
dealing with joinder of remedies,81 coupled with the broad language of
the Tucker Act, cited above, on set-off and counterclaims would seem
to support this conclusion, notwithstanding the inability of the plaintiff
to bring suit on the excluded torts set-off in Section 421
(i) of the Act.82
Other problems arise in connection with the possible joinder of parties

The liberal

defendant with the United States and the determination of its pro
portionate liability with other parties in suits under the Act, involving,
of course, joint tort feasors with the United States.83 The conclusions
Tn O'Leary

United

States,

82 Ct. CI. 395

(1936), the United States was permitted
unpaid fine imposed upon plaintiff in a criminal
suit by the Government. But see, McElhany v. United States, 101 Ct. CI. 286 (1944)
wherein the United States was not allowed to set-off against money due plaintiff on
account of a Veteran's Disability Pension and money due as beneficiary under War Risk
Insurance Policy on the life of his brother, a $5000 fine imposed for violation of the
White Slave Act. Cf. United States v. Atl. Coast Line Ry., 64 F. Supp. 289 ( E. D. N. C.
1946), denying United States recovery for medical and hospital expense for a soldier of
the U. S. Army injured through negligence of the carrier. This type of situation might
find a remedy under the counterclaim or set-off provisions of the Act.
^Proceedings of Institute on Federal Rules of Civil Procedure at Washington, D. C.
and New York (1938) 196. This reference supports the joinder of remedies and contract
torts; Proceedings of Institute on Federal Rules of Civil Procedure at Cleveland, Ohio,
(1938) 270, 271; Runyan v. Great Lakes Dredge and Dock Company, 141 F. (2d) 396
(C. C. A. 6th, 1944) ; Munzer v. Swedish-American Lines, 30 F. Supp. 789 (S. D. N. Y.
1939).
to

recover

by

v.

way of counterclaim

an

aCf.

note 74 supra.
"The House Committee

on

the

Judiciary in reporting

on

H. R.

181, 79th Cong., 1st

Sess. (1945), a bill identical with � 411 of the Act on procedure, after stating that the
district court shall exercise essentially the same jurisdiction as the district courts exercise
concurrently with the Court of Claims of the United States under the Tucker Act,
stated

as

follows:

"The bill therefore does not

permit

with the U. S. and does not lift the

any person to be joined as
immunity of the U. S. from

a

defendant

tort actions

except as jurisdiction is specifically conferred upon the district courts by this
bill." See United States v. Sherwood, 312 U. S. 584 (1941); Lynn v. United
States, 110 F. (2d) 586, 588 (C. C. A. 5th, 1940); Waite v. United States, 57
Ct. CI. 546

(1922)

;

Jackson

v.

United States, 27 Ct. CI. 74, 84

(1891)."

H. R. Rep.

No. 1287, 79th Cong., 1st Sess. (1945) 5; H. R. Rep. No. 2245, 77th Cong., 2d
Sess. (1942) 9-12 ; explains the action of the House Judiciary Committee in deleting
from the bill as passed the Senate, the provisions relating to joint tort-feasors as
follows: "Section 403 of the Senate Bill

U. S. where
This

a

provision

provided

for

proportionate liability

of the

Government employee was a joint tort-feasor with someone else.
is not contained in the recommended bill and in cases involving joint

tort-feasors the rights and liabilities of the United States will be determined by
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immediately preceding

bills from which the present language of the Act in this respect stemmed84
is that it was the intent of Congress that local law should govern the
matter of pro rata liability of the United States for damages with that
of other
the

joint

(N. D.

feasors.85

The

right

of

contribution, apart from

as
stated above, no person may be joined with the
defendant;" See also McMichael v. United States, 63 F. Supp.
Ala. 194S).

local law.

United States
598

tort

However,

as

a

as stricken by the House Judiciary Committee
damage, loss, injury or death with respect to which
a claim is made
pursuant to this Act is caused under circumstances creating a legal
liability on the part of some person other than an employee of the Government to pay
damages therefore, jointly or severally with the United States, the award or judgment
against the United States shall be only for the pro rata share of the damages in pro
portion to the number of parties so jointly or severally, liable." See e.g. Hearings before
House Committee on the Judiciary, 77th Cong., 2d Sess. (1942) 34. The joint tort feasor
provision was treated in H. R. Rep. No. 2428, 76th Cong., 3d Sess. (1940) S on H. R.
7236 of that Congress as follows: "Sec. 306 deals with cases in which the Government
is one of two or more joint tort feasors. In such cases the Government is to be liable
only for its pro rata share of the damages. Cases in which the other joint tort-feasor is an
officer, employee or agent of the Government are excepted." During the hearings on
S. 2690, Judge Holtzoff, appearing on behalf of the Department of Justice, stated that
it would be possible under the Federal Rules of Civil Procedure to join as defendants
with the United States, the individual Government officers involved. Hearings before a
Subcommittee of the Senate Committee on the Judiciary on S. 2690, 76th Cong., 1st
Sess. (1940) 45.

The Senate
reads

as

language

of � 403 of S. 2221

follows: "Sec. 403.

If the

"See note 83 supra.
ffiLocal law in this respect, touching the matter of contribution is far from uniform,
and even those jurisdictions permitting contribution show great disparities and variety
of limitations in

the circumstances

under which it is permitted. Some states without
permit contribution between joint tort-feasors: George's Radio Inc.
v. Capital Transit Co., 126 F. (2d) 219 (App. D. C. 1942), contribution enforced where
parties are not intentional and wilful wrongdoers but are made such by legal inference
or intendment; McKenna v. Austin 134 F. (2d)
659 (App. D. C. 1943) ; But see, Peake
v. Ramsey
(Mun. App. D. C), 43 A. (2d) 763 (1945), denying contribution where
both parties were culpable; Otis Elevator Co. v. Md. Casualty Co., 95 Colo. 99, 33
Pac. (2d) 974 (1934), showing tort-feasors must not have acted in concert; Seaboard
Airline Railway Co. v. American District Electric Protective Co., 106 Fla. 330, 143 So.
316 (1932), exception to the general rule against contribution in cases where the joint
tort-feasors are not in pari delicto as to each other; Skala v. Lehon, 343 HI. 602, 175
N. E. 832 (1931), exception to the rule against contribution where there is no concert
of actions; Cf. Licht v. Klipp, 213 Iowa 1071, 240 N. W. 722 (1932) ; Hazelrigg v. Enterprise
Box Co., 185 S. W. (2d) 709 (1945), contribution where equities are equal and both
parties liable; Quatray v. Wicker, 178 La. 289, 151 So. 208 (1933) ; Cf. Rumpf v. Callo,
16 La. App. 12, 132 So. 763 (1931), exception to rule against contribution where one
of the joint tort-feasors is only technically or constructively at fault or where one of
the aid of statutes,

1946]

Federal Tort Claims Act

29

determination of liability, being

a substantive right, should therefore
14
Rule
of
the
Rules
of Civil Procedure (third party
by
practice and joinder), this matter also being left to local determination
by the rule of Erie Railroad v. Tompkins.66
It is of course the majority rule in the states that the release of one

be unaffected

tort-feasor

from

liability discharges all others liable for the same
parties execute a release and agree by the release
that it shall not discharge the others.88 Where a state statute limits
the liability for death, a discharge of one tort-feasor does not effect a

cause,87

the

unless the

parties

is

liable; Underwriters at Lloyds of Minneapolis v. Smith, 166 Minn. 388,
(1926) ; Duluth M. and N. Ry. v. McCarthy, 183 Minn. 414, 236 N. W.
766 (1931); Schappel v. First National Bank, 80 Neb. 708, 115 N. W. 317 (1908);
Furbeck v. I. Gevartz and Sons, 72 Ore. 12, 143 Pac. 6S4 (1914) ; Goldman v. MitchellFletcher Co., 292 Pa. 354, 141 Atl. 231 (1928); Neuser v.
Thelen, 209 Wis. 262, 244
N. W. 801 (1932).
A number of states and the Territory of Puerto Rico, by statute, permit contri
butions between joint tort-feasors: Ga. Code Ann. (1935) tit. 105, �� 2011-2012; Kan.
Gen. Stat. Ann. (Corrick, 1935), c. 60, � 3437; Ky. Stat. Ann. (Carroll, 1936) � 484
(a); Md. Code (1943 Supp.) art. 50, �� 21-30; Mich. Stat. Ann. (1938) vol. 21,
� 27, 1401; Mo. Stat. Ann. (1932) � 3268; N. M. Stat. Ann. (Cortright, 1929) �� 76-101;
N. Y. Civil Practice Act (Gilbert-Bliss, 1941 Supp.) � 211(a); N. C. Code Ann. (1939)
� 618; Mason's Minn. Stat. (1927) � 9410; Tex. Comp. Stat. (Vernon, 1928) art. 2212;
Va. Code Ann. (Michie, 1930) � 5579; W. Va. Code (1931) c. 55, art. 7, � 13; Puerto
Rico Code of Civil Procedure (1933) � 268. Notwithstanding the foregoing exceptions,
it is still the majority rule that there can be no contribution among tort-feasors. Re
statement, Restitution (1937), tit. C, Indemnity & Contribution between Tort-Feasors,
385-389; Central Surety & Ins. Corp. v. Miss. Export R.R., 91 F. (2d) 125 (C. C. A.
5th, 1937).
"George's Radio Inc. v. Capital Transit Co., 126 F. (2d) 219 (App. D. C. 1942). For
comment on the matter of joinder of joint tort-feasors with respect to contribution
among them see Willis, Five Years of Federal Third Party Practice (1943 ) 29 Va. Law
208 N. W. 13

Rev. 981.

"Kaplowitz

v.

Kay, 70 F. (2d) 782 (App. D. C. 1934)

292

Pac.

;

Black

v.

Martin,

88 Mont.

577

(1930).
""McKenna v. Austin, 134 F. (2d) 659, 664,
Park Amusement Co., 128 Tenn. 112, 157 S. W.
256,

(App. D. C. 1943); Smith v. Dixie
(1913). Where the consideration for
the covenant not to sue constitutes full satisfaction for the claim, there is no remaining
right to pursue the other tort-feasors, the claimant having been made whole. Clabaugh
v. Southern Wholesale Growers' Ass'n., 181 Fed. 706
(C. C. N. D. Ala. 1910) ; O'Neil
v. National Oil Co., 231 Mass. 20, 120 N. E. 107 (1918) ; while the fact of settlement
with one tort-feasor cannot be introduced to show liability on the part of the remaining
tort-feasors, Svea Fire & Life Ins Co., v. S. P. & S. Ry., 175 Wash. 622, 28 P. (2d)
266 (1933) ; Morrison v. Coombs, 24 F. Supp. 366 (D. Me. 1938) ; McWhirter v. Otis
Elevator Co., 40 F. Supp. 11 (D. S. C. 1941); McDonald v. Goddard Grocery Co.,
184 Mo. App. 432, 171 S. W. 650 (1914); O'Neil v. National Oil Co., supra.
665
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others, nor does payment by one joint
liability of others unless the statute itself limits

for the

tort-feasor diminish the
the total amount which

can

be received

on

account of the

debt.89 As

Judiciary
article,90 it was stated by
interpreting the same language as that used in this bill
that Section 411 of the present Act, dealing with procedure, would not
permit any person to be joined as a defendant with the United States,
inasmuch as this section contemplated that the district courts herein
would exercise essentially the same type of jurisdiction as the district
courts exercise concurrently with the United States Court of Claims
under the Tucker Act. This interpretation is by no means conclusive
and depends largely upon the cited statements of the Committees insofar
as it prohibits the joinder with the United States of other parties de
fendant. It disregards the language of the first clause of Section 411
making the Rules of Civil Procedure in the United States District
Courts applicable to suits under this Act. To hold otherwise would by
implication alone strip the United States of many of its sovereign im
munities and require it in each suit under the Act to run the full gamut
of all claims of any kind asserted by such litigants who might be joined.91
Relinquishment of sovereign immunity from suit must be based upon
its consent.92 Such relinquishment must be strictly interpreted.93 On
the other hand a broad and unrestricted application of the Federal Rules
pointed

out earlier in this

the House

Committee in

of Civil Procedure to suits under this Act would convert what is a
specific and measured remedy for suits upon tort actions, with enu
merated exceptions, to unlimited liability for all other types of actions
Torts (1939) � 885, comment a.
*�See note 76 supra.
"Rule 13 (b), Fed. Rules Civ. Proc, limits counter-claims against the United States

"Restatement,

fixed by law. United States ex rel Mutual Metal Mfg. Co. v. Biggs, 46 F.
Supp. 8, (E. D. 111., 1942). Nor may cross-claims against the United States be entertained;
United States v. U. S. Fidelity Co., 309 U. S. 506, 512-514 (1940). This situation would
vitiate the purpose of Rule 18 as to joinder of parties. United States v. Sherwood, 312
U. S. 584, 591 (1941). The same would be true as to Rule 14, dealing with the third
party practice.
"United States v. Shaw, 309 U. S. 495 (1940); Kiefer v. R. F. C, 306 U. S. 381
(1939) ; Minn. v. United States, 305 U. S. 382 (1939) ; Kansas v. United States, 204
U. S. 331 (1907) ; United States v. Lee, 106 U. S. 196 (1882) ; United States v. Thompson,
98 U. S. 486 (1878).
"United States v. Shaw, 309 U. S. 495 (1940); United States v. U. S. Fidelity Co.,
309 U. S. 506 (1940); United States v. Michel, 282 U. S. 656 (1931); Price v. United
States, 174 U. S. 373 (1899); Schillinger v. United States, 155 U. S. 163 (1894).
to those
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general jurisdiction, including those of

a

con

delictual nature.94 Another factor, however, favor
of third parties with the United States is the specific

as a

ing the non-joinder
provision of the Act denying trial by jury. This right, set forth in
Rule 38 of the New Rules of Civil Procedure, and grounded upon the
Seventh Amendment to the Constitution, seems on its face to support
the argument in favor of non- joinder. It would present a situation
where the United States may be joined in a suit under the Act which
denies the right of trial by jury with a third party who may elect to
stand upon such right.95 The exact problem, with respect to trial by
"Cf.

note

81

supra;

Settlement Act of

permitting joinder
are

restricted

to

this

conclusion is

July 1, 1944,
of

parties in

contract

actions

not

disturbed

by � 114(b)

58

of

Stat. 649, 41 TJ. S. C. �� 101-125
suits in the Court of Claims inasmuch
upon

which the

action

party joined

may

the

Contract

(Supp. 1946)
as

have

such
a

suits

contract

against the United States. It merely expedites the presentation of the contractual
parties joined and provides no other type of remedy. In a like manner,
the court in Conners Marine Company v. Petterson Lighterage and Towing Corp., 151
F. (2d) 662 (1945), by permitting the United States to be impleaded with another
defendant took cognizance of the contractual liability of the United States under the
Tucker Act. This latter decision might be questioned in the light of Langford v. United
States, 101 U. S. 341, 346 (1880). Cf. note 50 supra. This comment is also applicable
to the case of C. F. Hams Co. v. Erie R.R., 66 Fed. Supp. 449 (E. D. N. Y. 1946)
decided upon the authority of the Conners Marine Co. case, supra.
95Provision with respect to claims against joint tortfeasors is found in a number of
the bills before the Congress during the first period of attempted reform in connection
with tort claims against the United States, see Note 4, supra. It was met by a pro
vision requiring the claimant, as a condition precedent to his recovery from the United
States, to assign his right of action against the other tortfeasors to the United States
so it could subsequently prosecute the action against such person or persons;
or, in the
alternative, the claimant was first required to prosecute the action himself against the
other tortfeasor, the amount of the award from the United States being reduced pro
portionately. See e.g. S. 4567, 72nd Cong., 1st Sess. (1931) � 207; H. R. 17168, 71st
Cong., 3d Sess. (1930) � 206; H. R. Rep. No. 2800, 71st Cong., 3d Sess. (1931) 11,
12; H. R. 15428, 71st Cong., 3d Sess. (1930) ; S. 4377, 71st Cong., 2d Sess., (1930) � 207;
H. R. 9285, 70th Cong., 3d Sess. (1928) � 207; H. R. 1912, 69th Cong., 1st Sess. (1925)
� 207. The foregoing provisions of the cited bills are patterned upon � 776 of the Federal
Employees' Compensation Act, 39 Stat. 742 (1916), 5 U. S. C. � 751 (1940), et seq;
H. R. Rep. No. 667, 69th Cong., 1st Sess. (1926) 6. See, e.g. the following employee
compensation cases: Oklahoma City v. Caple, 187 Okla. 600, 105 P. (2d) 209 (1940) ;
Diersen v. Woolever, 3 F. R. D. 342 (D. C. Conn. 1944) ; Wagner v. Duluth, 211 Minn.
252, 300 N. W. 820 (1941). During the calendar year 1944, the United States Employees'
Compensation Commission brought action in 744 cases under this subrogation provision
of � 776, supra, in which the recovery aggregated $949,347. 29th Annual Rep'ts., United
States Employees' Compensation Commission (1945) 21. Where legislation dealing with
a particular subject, e.g., suits against the United States, consists of a system of related
claims of the

�
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jury, under the New Rules of Civil Procedure in the Federal District
Courts, arose in Lynn v. United States,96 a Tucker Act suit in the
District Court for the Northern District of Alabama.

disallowing the joinder of the United States
Authority stated as follows:

The court in

with the Tennessee

Valley

Appellant contends that the Rule of Civil Procedure 20, 28 U. S. C. A. fol
lowing Sec. 723, authorizes the joinder of a claim against the Tennessee Valley
Authority with one against the United States under the Tucker Act. We think
otherwise. The authority to make rules of procedure and to supersede incon
sistent statutes given the Supreme Court by the Act of June 19, 1934, 28 U. S. C.
Sec. 723(b), 723(c), related only to actions at law and suits in equity. A pro
ceeding under the Tucker Act is neither. In it only claims for money can be
adjudicated. Reformation can be had of the contract on which the money claims
arises, but not equitable relief as to land. Appellant's prayers for reformation
of the deed and a declaratory judgment would have to be ignored. (Citations
omitted). The claim for money here asserted is at law rather than in equity,
but the proceeding is not an action at law; a jury is not allowed, and is not
demandable under the Seventh Amendment. The Tucker Act waives sovereign
immunity from suit in court in the classes of claims it specifies, on procedure
and with reservations which it sets out. 28 U. S. C. A., Sees. 761, 762, 763, 764.
The proceeding is "sui generis." It does not fall under the new rules or the
old ones. It is not to be embarrassed by joining other litigants who may be entitled
to a jury trial, and whose liability must necessarily depend on different principles."
(Italics supplied).97

seeming prohibition against joinder with the
United States of other parties defendant in suits under this Act, with
its consequent impairment of the efficacy of certain related provisions
of the Rules of Civil Procedure,98 these rules are applicable to suits
hereunder insofar as they effect no abrogation of substantive rights of
the United States.99 Thus, Rule 52 requires special findings of fact and
separate statement of conclusions of law in cases tried without a jury,
a procedure followed in Tucker Act suits in the district courts well
before the inception of the new rules,100 and, of course, required in
Notwithstanding

this

general provisions, indicative of a settled policy, new enactments of a fragmentary nature
on that subject are intended to fit into the existing system and carried into effect con
formably to it, excepting as a different purpose is plainly shown. United -States v. Jef
ferson Electric Mfg. Co., 291 U. S. 386 (1934) ; accord, British-American Oil Producing
Co. v. Board of Equalization, 299 U. S. 1S9 (1936).
�"110 F. (2d) S86 (C. C. A. Sth, 1940).
"Id. at S89.
"See note 91 supra.
mCf. United States

U. S. S84, 591 (1940).
v. Sherwood, 312
Cress, 243 U. S. 316, 318 (1916); United States
Fed. 54 (C. C. A. 5th, 1898).

""United States

v.

v.

Stratton,

88
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Court of Claims cases under that statute.101 This provision for findings
of fact and conclusions of law in non-jury cases, homologous with pro
cedure under the Tucker Act, integrates the law permitting suits against
the United States in tort with that permitting actions against it in con

tracts, and thus should facilitate the procedural aspects of trial in the
district courts

as well as review in the
appellate.102
The argument in favor of joinder of parties defendant hereunder
with the United States has considerable merit, notwithstanding the

immediately preceding treatment indicating the contrary.
The language of Section 411 of the Act on its face, clearly makes
applicable to procedure hereunder, the New Rules of Civil Procedure
for the District Courts of the United States, excepting, of course, in
those instances where special provision is made for counterclaims and
set-offs, etc., which exceptions are to be governed by the Tucker Act.
The very exception of the latter provision as to Tucker Act coverage
would, on its face, reinforce the unrestricted application of the language
of the former provision. It is a cardinal rule of statutory construction
that a statute clear and unambiguous on its face is not subject to con
struction; that it must be held to mean what it plainly expresses.103
The new rules, especially Rules 19 and 20, call for joinder of parties
on a broad and liberal basis,104 although Rule 20, as to permissive
joinder, requires the previously existing basis for federal jurisdiction
prior to the adoption of the new rules.105 It also requires that the
wlRule 75 of the Court of Claims (Reprinted, July 6, 1945) ; Ripley

v. United States,
(1911); Moran Towing and Transportation Co. v. United States, 78
Ct. CI. 526 (1933).
102The House Judiciary Committee in its report on H. R. 181, a bill substantially

222

U.

S.

144

identical in this respect with the present Act stated: "It is intended that the District
Courts in exercising jurisdiction under this title shall exercise essentially the same type
of jurisdiction as the District Courts exercise concurrently wth the Court of Claims under
the Tucker Act. ..." H. R. Rep. No. 1287, 79th Cong., 1st Sess. (1945) 5.

1032 Sutherland, Statutory Construction (3d ed., Horack, 1943)
v. United States, 312 U.
S. 335, 341, 342 (1941).

� 4702, 334, 335;

Browder

1MUnited States

(D. C. Mich. 1942) ; Greenleaf v. Safeway
(C. C. A. 2d, 1944) ; United States v. Carolina Ware
4 F. R. Dec. 291 (D. C. S. C. 1945) ; the joinder of parties defendant where
each of two or more persons is liable for the full amount of damages is allowed for a
single harm resulting from tortious conduct is generally permitted where involving private
individual and private entities. 2 Restatement, Torts (1939) � 882.
10SCashmere Valley Bank v. Pacific Fruit and Produce Co., 33 F. Supp. 946 (E. D.
Wash. 1940) ; the jurisdictional amount as to the United States is 'fixed by the statute,
but as to third parties, the $3000 limit applies. 36 Stat. 1091 (1911), 28 U. S. C, � 41
Trails

Inc.,
house Co.,

v.

140 F.

Petrosky,
(2d) 889,

2 F. R. Dec. 422
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must have arisen out of the same

series of transactions and the existence of a common
question of law or facts.106 Under Rule 19, it has been held that all
of the joint tort feasors are not "indispensable" parties and the action
against those joined in the absence of the others.107 Thus
transaction

or

may proceed
it appears that if third

party defendants are permitted to be joined
with the United States, the claim as to each of such other parties must
first spring from the same occurrence which gives rise to plaintiff's claim
against the United States, and secondly, it must exceed $3000 exclusive
of interest and costs. Third party defendant's claim, in addition to the
foregoing, must of course be in tort by virtue of the jurisdictional
requirement of Section 410(a) of the Act. The third party or parties
must likewise have the necessary

diversity

of

citizenship.

Should such

third party demand jury trial, this would not necessarily present
insurmountable obstacle and the court could order separate trial
the separate
States.

issues,108 prior

to its

decision

on

the

liability

The final status under the Act of the district courts

original

tribunals for the trial of

of basic

in the

causes

herein

came

of successive bills

changes
drafting
period of Congressional consideration.109
will the court sanction the

The final

as

an

on

of the United

the exclusive

about

as a

result

the second

during
product,

thus

con-

joinder of an indispensable party when the
jurisdiction because of the lack of diversity of citizen
ship. Small v. Frick, 40 F. Supp. 778 (E. D. S. C. 1941). The United States may under
rule 14 and 28 U. S. C. � 41(1) (1940) implead third parties which plaintiff could not join.
""Alabama Ind. Service Station Ass'n. v. Shell Petroleum Corp., 28 F. Supp. 386,
390, 391 (N. D. Ala. 1939); Bowser v. Daro. 1 F. R. Dec. 568 (D. C. Calif. 1941).
107Wyoga Gas and Oil Corp. v. Schrack, 27 F. Supp. 35 (M. D. Pa. 1939) reargued, 29
F. Supp. 582 (1939).
103Williams v. Powers, F. R. D. 362 (D. C. Ohio,
1941) ; Wyoga Gas and Oil
Corp. v. Schrack, 27 F. Supp. 35 (M. D. Pa. 1939), reargued, 29 F. Supp. 582 (1939);
Cf. Bruckman v. Holzer, 9 Fed. Rules Ser. 38(a) 32, case 1 (C. C. A. 9th, 1946) ; 2
Moore's Federal Practice (1938) � 20.07, 2185, 2186.
1OTSee note 5 supra for a list of these bills. S. 2690, 76th Cong., 1st Sess., H. R. 7236,
76th Cong., 1st and 3d Sess., H. R. 5299, 77th Cong., 1st Sess. and H. R. 5373, 77th
Cong., 1st Sess. all provided for original concurrent jurisdiction of the district courts
with the Court of Claims and made no provision for appellate jurisdiction. The com
mittee print, however, of H. R. 5373 provided for exclusive original jurisdiction in the
district courts with appellate jurisdicton in the Court of Claims. H. R. 6463, 77th Cong.,
2d Sess. and S. 2207, of the same Congress, carried identical provisions with that of the
mentioned committee print of H. R. 5373. S. 2221, 77th Cong., 2d Sess. as introduced
on January 23, 1942, conformed to this pattern also, but as reported
by the Senate Com(1) (1940)

;

nor

effect thereof would be to oust its
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stituted the district courts the exclusive

original forum, with primaryappellate jurisdiction in the circuit courts of appeal, providing, how
ever, for alternative appeals to the Court of Claims upon the written
consent of all the appellees. The emergence of the district courts and
the circuit courts of appeal as the primary forums for the trial of causes
under the Act reinforces the reason for the applicability of the Rules
of Civil Procedure to such extent as not affecting the substantive rights
of the United States.110 The circuit court of appeals in the Sherwood
case thought the matter of joinder was procedural only, a position not
reversed by the Supreme Court, which in effect objected to the use of
the procedural vehicle of joinder to accomplish an end not within the
limited jurisdiction of that statute. The joinder provision of the new
rules therefore only conveyed the plaintiff in that case to a "dead end
street," because of the limitations inherent in the Tucker Act.111 This
is essentially the same result which the court sought to avoid by refusing
to permit joinder in those cases prior to the Sherwood case which were
cited in the committee reports.112
The situation in the Sherwood and related cases is distinguishable
from that raised by the joinder of parties under this Act. A fortiori,
it is to the advantage of, and not to the detriment of the United States
to permit joinder of third parties in instances of joint tort liabilities
hereunder, because it will avoid circuity of action and multiplicity of
suit, in addition to its tendency to reduce the liability of the United
States. It will also save the rights of the United States to subsequent
suits for contribution in those jurisdictions where joinder is necessary
thereto,113 and it is obviously to the advantage of the plaintiff to have
mittee

on the Judiciary on March 25, 1942, Sen. Rep. No.
1196, 77th Cong., 2d Sess.,
only gave original jurisdiction to the district courts but excluded the Court of Claims
from appellate jurisdiction by placing same in the circuit courts of appeals. This same
bill as reported by the House Committee on the Judiciary, H. R. Rep. No. 2245, 77th
Cong., 2d Sess. (1942), retained the original jurisdiction in the district courts with right
of appeal to the circuit courts of appeals and to the Court of Claims with the consent
of all appellees. This pattern also was followed in H. R. 181, 79th Cong., 1st Sess., and
the present Act. It should also be noted that the Committee Reports on S. 2177, which
became the present Act, failed to mention anything about non-joinder and do not cite

not

the

cases

set out in note 83

""United States

supra.

Sherwood, 312 U. S. 584, 589 (1941); Cf. United States
256 U. S. 547, 550-552 (1921).
mUnited States v. Sherwood, 312 U. S. 584, 590 (1941).
v.

^See note 83 supra.
""See note 86 supra.

v.

Pfitsch,
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The courts

may thus utilize the joinder of parties to effect expeditious and complete
relief for all things growing out of the cause of action so long as they

410(a) of
contemplated thereby.
bring
Another factor militating in favor of joinder is the fact that such
has been the practice under the Suits in Admiralty Act114 and under
the Public Vessels Act,115 two statutes, which, like the present Act, do
not expressly provide therefor. As a matter of fact, the present Act
by Section 411 makes applicable the New Rules of Civil Procedure
for the District Courts of the United States and may actually be said
to contemplate this procedure, a departure from the prohibitory language
do not transcend the

jurisdiction

in claims of

the Act and

a

of the court under Section

nature not

of the Tucker Act.
of the factors

A

balancing
forth, both in
would

seem

evidencing legislative intent, herein set
against the joinder of parties hereunder,
the court's permitting joinder in the interest of
of justice to all parties concerned.

favor of and

to favor

better administration

Review

Section 412 deals with
stance

jurisdiction

appeals

under the

to the circuit court of

the district courts in the

same manner

Act, giving in the first in
appeals of final judgments of

and to the

same

extent

as

other

judgments of the district courts.116
As an alternative appellate tribunal, the parties may resort to the
Court of Claims of the United States, providing that the notice of appeal
under Rule 73 carries the written consent

pellees.117 This,

of course, amounts to

an

on

behalf of all of the ap
by all the parties

election

U441 Stat. S2S-S28 (1920) as amended, 46 U. S. C. �� 741-752 (1940).
"=43 Stat. 112, 113 (1925), 46 U. S. C. �� 781-790 (1940); cf. Conners Marine Co.
Petterson

Lighterage

v.

and

Towing Corp., 151 F. (2d) 662 (1945).
""See Fed. Rules Crv. Proc, Rules 73 and 74.
"'Appellate jurisdiction of the Court of Claims cases hereunder was recommended by
President Roosevelt in his message to Congress January 14, 1942, H. R. Doc. No. 562,
77th Cong., 2d Sess. (1942) 2; S. 2221, as originally introduced, January 23, 1942, provided
for exclusive appellate jurisdiction in the Court of Claims from district court decisions. The
House Committee on the Judiciary, however, amended S. 2221 in � 303 thereof so as
to provide alternative appellate jurisdiction in the Court of Claims upon the election
of the parties, the language being identical to that used in � 412(a) (2) of this
Act;
H. R. Rep. No. 2245, 77th Cong., 2d Sess. (1942) 11. As a matter of fact, H. R.
76th Cong., as is also true of S. 2690 also of the 76th Cong., provided for concurrent
original jurisdiction of cases hereunder in the district courts and the Court of Claims

7236*,
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and in such cases the appeal must be taken within three months
after entry of the judgment of the district court. Appeals in the Court
of Claims hereunder are to be governed by the same provisions of

litigant,

the Rules of Civil Procedure
to a

circuit court of

as

applied

to

appeals

from

and the Court of Claims is

appeals

a

district court

given the

same

powers and duties in such cases as conferred upon circuit courts of
118
The placing
appeals under Section 4 of the Act of February 13, 192 5.

of

appellate jurisdiction in the Court of Claims was described as being
uniformity of decision, although at the time this
was
explanation
given it was then proposed to confer exclusive appellate
that
tribunal.119 The present Act in this respect, how
on
jurisdiction
ever, has made recourse to the Court of Claims on appeal a matter
in the interests of

of agreement between the parties.120
Section 412(b) of the Act deals with the

manner of bringing cases
Supreme Court of the United States after decision of the
circuit courts of appeals or the Court of Claims. Sections 239 and 240
of the Judicial Code,121 as amended are prescribed to accomplish this end.
Insofar as the Court of Claims is concerned, Section 240 of the Judicial
Code permitting appeal, furnishes an additional basis of Supreme Court
review over that now permitted in Court of Claims cases, the existing
jurisdiction for review of such cases being only by certiorari.122 In

before the

where the amount did not exceed $7500. H. R. Rep. No. 2428, 76th Cong., 3d Sess. (1940) 4.
This provision was also included in H. R. 5373 of the 77th Cong., 1st Sess. (1941), � 201.
H.

R.

6463, 77th Cong., 2d Sess. (1942), however, only provided for appellate juris

diction from the District Courts of

Court of

jurisdiction exclusive.
U8Tne language of �

43

4 of the

Act,

Claims suits, but it made such appellate

Stat. 939, is

as

follows: "Sec. 4.

That in

cases

Court wherein they exercise concurrent jurisdiction with the Court of
Claims or adjudicate claims against the United States, the judgment shall be subject to
review in the Circuit Courts of Appeals like other judgments of the District Courts;

in the

District

and sections 239 and 240 of the
courts of

appeals

as

to

other

judicial

cases

code shall

apply

to

such

cases

in

the circuit

therein."

"However, inasmuch as these suits involve claims against the
single tribunal of review is preferable in the interest of uni
formity to a number of coordinate Circuit Courts of Appeals, an appeal to the Court
of Claims is provided for in this bill in accordance with the practise and procedure
which govern appeals from the District Courts to the Circuit Courts of Appeals." Hear
ings before House Committee on the Judiciary on H. R. 5373 and H. R. 6463, 77th Cong.,
2d Sess. (1942) 42, 43.
U8See

United

note

States,

118

supra.

and since

a

""See note 117 supra.
^48 Stat. 926 (1934), 28 U. S. C. �� 346, 347 (1940).
^43 Stat. 939 (1925), as amended, 28 U. S. C. � 288 (1940).
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and for purposes of this Act, Supreme Court review may be had
from the circuit courts of appeals and the Court of Claims on the same

effect,

basis.123

Compromise
permits the Attorney General to arbitrate,
settle
compromise, adjust
any claim upon which suit has been filed
with the approval of the court in which such suit is pending.124 Such
Section 413 of the Act
or

long been exercised by the various Attorneys General of
dealing with suits against the Government.125 It
should be noted, however, that the Attorney General, other than in those
cases where suit has been instituted against the United States, has no
independent authority, apart from statute, to compromise, adjust, or

authority

has

the United States in

^Such appellate jurisdiction is valid.

In adjudicating claims against the United States
Act, the district court sits as a court of claims. United States v. Sher
U. S. 584 (1941). The Court of Claims exercises judicial power, although such

under the Tucker

wood,

312

power is

derived from Article III

of the Constitution. Williams v. United States,
(1933). Since the Court of Claims does exercise judicial power, appellate
jurisdiction can be conferred on the Supreme Court to review its decisions, and con
current jurisdiction may likewise be conferred on the district court. Williams v. United
States, supra at 565; Pope v. United States, 323 U. S. 1, 13 (1944).
^'This latter provision requiring the approval of the court of the agreement reached
with the claimant by means of arbitration, compromise, adjustment or settlement was
added by the Joint Committee on the Organization of Congress in reporting the House
substitute for S. 2177, committee print of report submitted by Mr. Monroney, 77th
Cong., 2d Sess. (July 22, 1946) 38. No explanation is given therein of the reason for
requiring court approval, nor is any found in the subsequent legislative history of the
bill. It is believed, however, that this is good legislative drafting and will make the
satisfaction of the claim a matter of court record, to the advantage of the United States
and its employees in the event subsequent suit is instituted by the claimant. This pro
vision will permit the parties to stipulate settlement and have the court enter a judgment
in accordance therewith, a practice frequently used in similar situations in court of claims
suits which are settled. See, e.g., Pocahontas Fuel Co., 102 Ct. CI. 840 (1944) ; Huston
St. Clair, 102 Ct. CI. 839 (1944); Sovereign Pocahontas Co., 102 Ct. CI. 839 (1944).
^See, e.g., � 5 of Exec. Order No. 6166, June 10, 1933, 5 U. S. C. � 124; 5 U. S. C.
�� 291, 295, 299, 306, 309, 310, 316; New York v. New Jersey, 256 U. S. 296 (1921);
Booth v. Fletcher, 101 F. (2d) 676, 681-683 (App. D. C. 1938) ; American Food Products
Co. v. United States, 73 Ct. CI. 526 (1932) ; New River Collieries Co. v. United
States,
65 Ct. CI. 205 (1928) ; Air Nitrates Corp. v. United States, 63 Ct. CI. 199
(1927) ; Old
Colony R.R. v. United States, 56 Ct. CI. 326 (1921) ; Jones and Laughlins v. United
States, 42 Ct. CI. 178 (1907) ; Wynn v. United States, 29 Ct. CI. 15 (1894) ; Campbell
v. United States, 19 Ct. CI. 426 (1884) ; 38 Ops. Att'y Gen. 124
(1934) ; 29 Ops. Att'y
Gen. 217 (1911); 23 Ops. Att'y Gen. 507 (1901); 22 Ops. Att'y Gen. 491
(1899) } 2
Ops. Att'y Gen. 486 (1831).
not

289 U. S. SS3
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settle any claim except those

out of the

arising

operations

of his

own

department.126
Part A

Provisions Common

to

�

One Year Statute

Parts 2

and

3

of Limitations

cognizable under the Act. It must
410(a) restricting the jurisdiction
of the district courts to claims accruing on and after January 1, 1945.
Its practical operation is to allow administrative presentation of claims
not exceeding $1000 and suit on claims in excess thereof accruing on
or after January 1, 1945, provided such administrative presentation is
made in writing, at the latest, by August 2, 1947 or provided suit is
brought thereon by August 2, 1947,m where no administrative pres
Section 420 limits suit

be read in

conjunction

on

claims

with Section

entation is involved.

Where such claim has been

presented

for administrative

adjustment,
mailing
final disposition

the time for suit is extended for six months from the date of
of notice
of the

by the
claim, or

federal agency to the claimant as to the
six months after the claimant withdraws his claim from

administrative consideration pursuant to Section 410(b) of the Act. Thus,
the greatest period of time which could possibly be involved would be
found in

an

instance where the claim accrued

on

January 1,

1945 and

federal agency in writing for administrative action
presented
on August 2, 1947. The claimant in such hypothetical case would have
six months after he received notice in writing of the action by the fed
to

was

a

eral agency involved to file suit hereunder. This liberal provision as
to limitation would suffice to preserve the rights of claimants not imme
diately aware of the new statutory remedy until the knowledge of its
existence becomes

After

more generally
August 2, 1947, however,

known

throughout the country.
period of limitation

the one-year

pre-

49 Stat. 1184 (1936), S U. S. C. � 300(b) (1940).
"TJnder Rule 6 of the Rules of Civil Procedure for the District Courts, the day of

wB..g�

the event after which the

designated period of

time

begins

to

run

is not to be

included,

but the last day of the period is to be included, unless it is a Sunday or a legal holiday,
in which event the period runs until the end of the next day which is neither a Sunday
But

a

holiday.
no

see

Graf.

United States, 87 Ct. CI. 495

(1938), holding that the
Joint Council Dining Car Em
ployees' Local No. 370 v. Delaware Lackawanna and Western Ry., 9 Fed. Rules Ser.
6a.33, Case No. 1 S. D. N. Y. 1945), sustained an appeal as to this point, 9 Fed. Rules
Ser. 6a.33, Case No. 2 (C. C. A. 2d, 1946).
nor

court has

v.

power to extend the time' fixed

by

statute.
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scribed in Section 420 of the Act will be strictly operative128 to bar ad
ministrative presentation129 as well as suit in court where the claimant
has failed to act within the required time.130
The claimant's failure to make timely presentation still leaves him
the alternative of

obtaining

statute of limitations for

such instances

as

the

waiving the defense
otherwise cognizable under this

special

a

cases

Act

of the
Act in

may desire to set aside the statutory

Congress

bar.131

Exceptions
Section

421(a) through (1) of
general coverage

the Act sets forth

a

series of express

ex

Act, the general object of which
is to insulate from the threat of damage suits certain governmental ac
tivities which it was believed should be completely unhampered. Other
exceptions cover situations where the existing remedies were believed
ceptions

to be

to the

adequate.132
421(a) is

Section

of the

general exception which excludes from
damage arising out of the act or omission of
a government employee, exercising due care, in the execution of a statute
or regulation, regardless of its validity. It also excepts claims for dam
ages based on the exercise or performance, or failure to exercise or per
form a discretionary function or duty on the part of a federal agency
or employee of the Government, regardless of the abuse of such disthe broad

or

claim under the Act any

"Tarmers Cotton Oil Co.
Service
86S

Corp.,

39

F.

v.

United States, 84 Ct. CI. 468 (1937) ; Wright v. Bankers
983 (S. D. Cal. 1941), appeal dismissed, 128 F. (2d)

Supp. 980,

(1942).

**Cf.

Dawnic

Steamship Corp. v. United States, 90 Ct. CI. 537, 578, 579 (1940). In
plaintiff withdrew its claim from consideration of the Shipping Board and
failed to present again and proceed with same within six years thereafter. According to
the court, this was negligence on the part of plaintiff attributable only to itself and
not to the Shipping Board or the Emergency Fleet Corporation. The effect of such delay
was to toll
the statute of limitations, notwithstanding the requirement that plaintiff's
claim must first be presented to the Shipping Board for consideration. If a party who
is required to do some preliminary act before commencing suit were permitted to take
his own time to complete the act, the effect would be to exempt him from the statute
this

case

the

of limitations.

"�See

note 127 supra.
^See note 15 supra.
^Sen. Rep. No. 1400, 79th Cong., 2d Sess. (1946) 33; House Committee Print, July
22, 1946, 79th Cong., 2d Sess., Rep. of Joint Committee on Organization of Congress,

at

38; H. R. Rep. No. 1287, 79th Cong.,

1st Sess.

(1945)
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connection, it is helpful to turn to the committee reports
light as they may shed on this provision.133

cretion. In this

for such

""Sen. Rep. No. 1400, 79th Cong., 2d Sess.

(1946) 33, and House Committee Print
of Joint Committee on Organization of Congress, 79th Cong., 2d Sess. (July 22,
1946) 38, touch on this exception but offer nothing of substance. However, H. R. Rep.
No. 1287, 79th Cong., 1st Sess. (194S), S, 6, in commenting on the identical language of
H. R. 181 of that Congress, reads as follows: "The first subsection of Sec. 402 exempts
from the bill claims based on the performance or non-performance of discretionary
functions or duties on the part of a federal agency or government employee, whether
or not the discretion involved
be abused, and claims based upon the act or omission
of a government employee exercising due care in the execution of a statute or regulation
whether or not valid. This is a highly important exception, intended to preclude any
possibility that the bill might be construed to authorize suit for damages against the
government growing out of an authorized activity, such as a flood-control or irrigation
project, where no negligence on the part of any government agent is shown, and the
only grounds for suit is the contention that the same conduct by a private individual
would be tortious, or that the statute or regulation authorizing the project was invalid.
It is also designed to preclude application of the bill to a claim against a regulatory
agency, such as the Federal Trade Commission or the Securities and Exchange Commission
based upon an alleged abuse of discretionary authority by an officer or employee, whether
or not negligence is alleged to have been involved. To take another example, claims based
upon an alleged negligent exercise by the Treasury Department of the blacklisting or
freezing powers are also intended to be excepted. The bill is not intended to authorize
a suit for damages to test the validity of or provide a remedy on account of such dis
cretionary acts even though negligently performed and involving an abuse of discretion.
Nor is it desirable or intended that the constitutionality of legislation, or the legality
of a rule or regulation should be tested through the medium of a damage suit for tort.
However the common law torts of employees of regulatory agencies would be included
within the scope of the bill to the same extent as torts of non-regulatory agencies."
Id. at 5-6. Subsection (9) of � 402 of S. 2221, as passed by the Senate on March 30, 1942,
excluded claims based on a "nuisance not involving negligence," but the House Judiciary
Committee omitted this language from its report in the belief that the language of that
bill, identical with � 421(a) of the present Act, would exclude claims based upon autho
rized acts of government officers or employees exercising due care which might constitute
a nuisance, if done
by a private person. H. R. Rep. No. 2245, 77th Cong., 2d Sess.
(1942) 12. Former Asst. Attorney General Shea, at pp. 15-16 of an unpublished state
ment before the Senate Judiciary Committee during its consideration of S. 2221, com
pared the general exclusionary language of � 402(1) of that bill (identical with � 421(a)
of the Act) with H. R. 5373, 75th Cong., 1st Sess. (1937), as follows: "The House bill
(H. R. 5373) does not contain the general exemptions set forth in Sec. 402(1) of the
Senate bill (S. 2221) but it is likely that cases embraced within that subsection would
have been exempted from the House Bill by judicial construction. It is not probable
that the courts would extend a tort claims act into the realm of the validity of legislation
or discretionary administrative action, but the Senate bill makes this specific.
This general
exemption in the Senate bill, however, renders unnecessary the specific exemption of
damages caused by the administration of laws by the Federal Trade Commission or the
Securities and Exchange Commission which appeared in the House Bill." Hearings before
of Rep.
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specific mention of flood-control or irrigation projects as covered
the
by
exception in Section 421(a)134 undoubtedly covers situations where
in a
approved flood-control activities of the Government, carried out
where
even
or
owned
property135
non-negligent manner, imperil privately
the United States, acting under the commerce clause of the Constitution,
The

navigation, causes mud and silt to settle on plain
tiff's land in the bed of a formerly navigable tidewater creek, destroying
the navigability thereof and depriving plaintiff on part of his fast land
of accessibility to the creek in its natural and navigable state.136 Thus
it is clear that the present Act furnishes no basis of claim against the
United States arising from such operations, carried out in a non-negli
gent manner, even though the same or similar activities by a private
individual would be tortious.137 Surely, it would be difficult to conceive
of an activity more governmental in its inherent nature than flood-con
trol. Actually, the rationale underlying this concept is predicated upon
the well-recognized distinction between the acts of the Government,
"qua government" and those of a proprietary nature, the courts holding
the sovereign harmless in the former cases.138 Nor would the owner of
land which had been plotted for small suburban residences have a cause
of action under the Act against the United States for damages due to
loss sustained through his inability to obtain building materials due to
the priority system in force during the war.139 It is evident from the
cited flood-control cases140 that the present Act would exclude "taking
in the

improvement

of

the House Judiciary Committee on H. R. 5375 and H. R. 6463, 77th Cong., 2d Sess. (1942)
44, 65, 66.
^See note 133 supra.
""United States v. Sponenbarger, 308 U. S. 256, 265-267 (1939) ; Jackson v. United
States, 230 U. S. 1 (1913).
United States v. Commodore Park, 324 U. S. 386 (1945) ; See also Gibson v. United
166 U. S. 269 (1897).
mCf. Rylands v. Fletcher 37 L. J. Ex. (n.s.) 161 (H. L. 1868), 19 L. T. R. (u.s.)
220 (Ex. 1868), and American cases following same; Restatement, Torts, Explanatory

States

Notes

(Tent. Draft No. 12, 1935)

^Standard Accident Insurance

148-153.

v. United
States, 103 Ct. CI. 607 (1945), cert.
denied, 326 U. S. 729 (1945) ; Gothwaite v. United States, 102 Ct. CI. 400 (1944) ; Horo
witz v. United States, 58 Ct. CI. 189 (1923), aff'd, 267 U. S. 458 (1925); Wilson v.
United States, 11 Ct. CI. 513 (1875) ; Jones and Brown v. United States, 1 Ct. CI. 383
(1865) ; Deming v. United States, 1 Ct. CI. 190 (1865). See also United States v. Warren
Transportation Co., 7 F. (2d) 161 (D. Mass. 1925), and Maxwell v. United States, 3 F.
(2d) 906 (C. C. A. 4th, 1925). afd, 271 U. S. 647 (1925).
^United States v. Delano Park Homes, 146 F. (2d) 473, 474 (C. C. A. 2d, 1944).
""See notes 135, 136 supra, especially United States v. Sponenbarger, note 135 supra,

at

266, 267.
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the sovereign exercise of the power of eminent domain
well-established remedy exists under the Fifth Amendment.141
Cases in this respect are legion, making citation unnecessary. Even
where the particular "taking case" might have a tortious aspect, were

cases"

involving

for which

a

private individual so to act,142 under the analogy of Lankford v.
United States,1*3 the present Act is obviously not intended to supersede
an historic remedy previously existing in the claimant to sue for just
compensation144 without express sanction by statute.

a

Inasmuch

as

the United States is not to be held liable hereunder for

non-negligent character occasioned in the carrying
public project such as flood control or irrigation
it
would
seem
to
follow as a logical sequitur that its long standing
work,
exemption from remote and consequential damages involving a taking
in connection with such activity,145 or in fact consequential damages
flowing from any taking incident to the non-negligent performance of
a public improvement should continue to be exempt from suit by virtue
of Section 401(a) of the Act.
The same principle holds true with respect to the requisition of private
property other than real, by the United States under statute,146 the very

direct

out of

damages
an

of

a

authorized

laUnited States

Petty Motor Co., 327 U. S. 372, 374 (1946) ; United States v. Lynah,
(1903).
143Crozier v. Krupp, 224 U. S. 290, 305 (1912) ; United States v. Crosby, 66 Sup. Ct.
1062 (1946). In this case the court construed the flight of army planes over plaintiff's
barn at a low altitude so as to disturb the "egg laying capacity of his chickens and
the causing of death of some of them through fright" as the taking of an easement in
plaintiff's land and remanded the case to the Court of Claims to determine whether it
Mr
was a permanent or a temporary easement prior to the award of just compensation.
Justice Black, in his dissent from the taking theory espoused by the majority, stated
as follows:
"But the allegation of noise and glare resulting in damages, constitute at
best an action in tort where there might be recovery if the noise and light constituted
a nuisance, a violation of a statute, or were the result of negligence."
Id. at 1070.
143101 U. S. 341, 346 (1879).
188 U. S.

445,

v.

462

144See note 141 supra.
""Mitchell v. United States, 267 U. S. 341, 345

(1925) ; Bedford v. United States, 192
States, 191 U. S. 341, 351, 355 (1903);
179 U. S. 141 (1900); Gibson v. United States, 116 U. S. 269
(1897) ; Simmons v. United States, 32 F. Supp. 302 (W. D. Ky. 1940) ; Beacon Oyster
Co. v. United States, 105 Ct. CI. 227, 247 (1946); Parish v. United States, 57 Ct. CI.
529 (1922).
""See, for example, 54 Stat. 1090 (1940) and 56 Stat. 467 (1942), 50 U. S. C. �� 711
(Supp. 1946) ; Act of October 16, 1941, 55 Stat. 742, as amended by Title VI of the
Second War Powers Act, and 56 Stat. 181 (1942), 50 U. S. C. App. �� 636, 636a, 721-724
(Supp. 1946) ; 56 Stat. 177 (1942) ; 50 U. S. C. App. �� 632, 633 (Supp. 1946) ; 56 Stat. 187

U. S. 217, 224, 225
Scranton v. Wheeler,

(1904); Sharp

v.

United
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existence of the statutory remedy with its own peculiar provisions geared
to the needs and rights of the parties negating resort to the remedy under
the Tort Claims Act
a remote and tenuous theory based on im

by

plication.
government employee in carrying out a
regulation, whether valid or invalid, are likewise exempt from
the cognizance of this act, whether or not the discretion exercised under
The acts

statute

omissions of

or

a

or

such circumstances has been abused.

exception, as pointed out
application of the act to claims
This

earlier,147 is intended to preclude the
against a regulatory agency, such as the Federal Trade Commission or
Securities and Exchange Commission and other such agencies, based
on an alleged abuse of discretionary authority by an officer or employee.
The exclusion from suit under the act of

discretionary functions

or

duties

federal agency or employee of the Government in Section 421(a) is
of course essential to preserve the necessary latitude of action inherent
in the exercise of discretion unhampered by threat or pressure of damage
of

a

The difference between

suits.

merely clerical

or

ministerial functions

and those involving discretion of government officers has been drawn
by the courts on various occasions.148 Whether or not mandamus will
lie

against

is of

the government officer or agency respecting the act involved
a test as to whether or not the act is ministerial, or dis

course

But it would not

cretionary.149

seem

exclude

to

action hereunder

an

damages caused by the negligent enforcement of a cattle dipping
regulation by the Secretary of Agriculture intended to eradicate ticks
as a step in the carrying out of a quarantine regulation, thus obviating
the need for a special act permitting suit in tort.150 Section 421(a) would
also seem to exclude, under the category of discretionary acts, any re
course by a claimant for damages under this Act in cases involving
for

(1942)
of

; SO U. S. C.

Claims

App. � 64S (Supp. 1946). Prior

147See

148See,

note

133

the

Tucker

Act has been

statutes, suit in the Court

Fe Pacific R.R.

a

supxa.

e.g., United

(1903) (holding
or ministerial) ;
1WC/. Wilbur

held

to these cited

properly available remedy to the
property owner whose property was expropriated for war purposes without waiting to
comply with the usual statutory acquisition requirements. Fletcher v. Maupin, 129 F.
(2d) 46 (App. D. C. 1942); Arthur H. Alexander v. United States, 39 Ct. CI. 383 (1904).
under

States

ex

tel. Riverside Oil Co.

v.

Hitchcock,

that the functions of the

Secretary

of the Interior

14

Pet. 497

(U. S. 1840)

Decatur
v.
v.

v.

Paulding,

190 U.

are

not

S. 316, 324

merely clerical

.

rel. Kadrie, 281 U. S. 206, 218, 219 (1930) ; Santa
Work, 267 U. S. 511, S17 (1925) ; Smith v. United States, 83 F. (2d)
United States

(C. C. A. 8th, 1936).
��C/. United States v. Sanders,

ex

631

145 F.

(2d) 458 (1944).

Federal Tort Claims Act

1946]

45

non-negligent administrative discretion in requiring a person
corporation to register under the Foreign Agents Registration Act as
amended August 7, 1939.151
Section 421(b) exempts from coverage of the Act any claim arising out
of "the loss, miscarriage, or negligent transmission of letters or postal
matter." This provision is clear on its face and follows the basic prin
ciple underlying the non-statutory exceptions in this section, namely,
that certain functions of the Government by their very nature should
operate unhampered from threat or burden of law suits.152 This same
basis of exception underlies Sec. 42 1 (i) and (j).153 Failure of a mail
carrier to deliver a letter properly addressed is clearly a tort for which
the Court of Claims has expressed its lack of jurisdiction,154 this exception
therefore being essential to negate liability.155
Section 421 (c) excepts from the coverage of the Act "Any claim arising

exercise of
or

in respect of the assessment or collection of any tax or customs duties
or the detention of any goods or merchandise by any officer of customs
or excise or any other law-enforcement officer."

exception of Section 421(c) lies in the existence of an
adequate, subsisting remedy upon which suits against the United States
have heretofore been entertained.156 Its specific enumeration serves to
avoid ambiguity, especially in view of the courts allowing suit for re
covery of duties wrongfully and tortiously assessed,157 and for income
taxes which had been wrongfully assessed.158
Section 421(d) of the Act excludes from its coverage claims within
The basis for the

�S3 Stat. 1244-46 (1939), 22 U. S. C. � 611 (1940).
1B2Sen. Rep. No. 1400, 79th Cong., 2d Sess. (1946) 33.

Hearings before House Committee on the Judiciary on
Cong., 2d Sess. (1942) 44, 45.
^Threatt v. United States, 77 Ct. CI. 645 (1933), cert, denied 290 U. S. 626 (1933).
1B5The exception as to postal matters does not, however, exclude liability for the negli
gent tort of post office mail truck drivers, 86 Cono. Rec. 12019 (1940), or other common
law torts ''such as those involving a motor vehicle collision against the Federal Trade
Commission, the Securities and Exchange Commission and other regulatory agencies."
Hearings before House Committee on the Judiciary on H. R. 5373 and H. R. 6463, 77th
Cong., 2d Sess. (1942) 44.
^Sen. Rep. No. 1400, 79th Cong., 2d Sess. (1946) 33; Hearings before House Com
mittee on the Judiciary on H. R. 5373 and H. R. 6463, 77th Cong., 2d Sess. (1942) 44.
1B!
Armstrong v. United States, 182 U. S. 243 (1901); Dooley v. United States, 182
U. S. 222 (1901); Carriso v. United States, 106 F. (2d) 707 (C. C. A. 9th, 1939).
""Manseau v. United States, 52 F. Supp. 395 (E. D. Mich. 1943) ; Exchange National
Bank of Shreveport v. United States, 46 F. (2d) 566 (W. D. La. 1931).
^See

note

152

supra;

also

H. R. 5373 and H. R. 6463, 77th
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jurisdiction of the district courts under the Suits in Admiralty Act
159
of March 9, 1920 and the Public Vessels Act of March 3, 192 5.
The provision may not, however, exclude the many matters involving
negligence which appear, but which are actually not covered by those
the

statutes.160
excludes from the purview of the Act any claim arising
omission of any employee of the Government adminis
the provisions of the Trading with the Enemy Act, as amended."

Section
"out of

tering
(Act of

421(e)

an

act

October

is intended to

by

an

or

6, 1917, 40 Stat. 411,

as

amended). This exclusion

any exercise of the blacklisting and freezing powers
of the State and Treasury Departments in the adminis

cover

employee

tration of the executive orders and statutes in this

field, whether

or

not

"The jurisdiction of the district courts under the Suits in Admiralty Act of March 9,
1920, is exclusive, and the Court of Claims is without jurisdiction in such a cause. Sanday
& Co. v. United States, 76 Ct. CI. 370 (1932) ; Venezuelan Meat Export Co. v. United
States, 58 Ct. CI. 76 (1923); Johnson v. Fleet Corp., 280 U. S. 320, 327 (1930). The
rule presumably applies in the case of the Public Vessels Act of March 3, 1925.
""Jurisdiction under the Suits in Admiralty Act of 1920 is confined to cases involving
government vessels "employed as merchant [i.e., commercial] vessels", and where an ad
miralty proceeding could be maintained if the vessels were privately owned. Damage
to property and persons on shore, except crewmen and longshoremen of the vessel itself,
will accordingly be excluded. The Pancil, 266 U. S. 433 (1925) ; The Plymouth, 3 Wall.
20 (U. S. 1865) ; cf. Aguilar v. Standard Oil Co., 318 U. S. 724 (1943) ; O'Donnell v.
Great Lakes Dredge and Dock Co., 318 U. S. 36, 41 (1943). The jurisdiction under
the Public Vessels Act of 1925, however, is not confined to cases where a private
admiralty proceeding could be maintained. It covers "damages caused by a public vessel."
same

State of Maine
as

to exclude

v.

United States, 134 F. (2d) 574 (C. C. A. 1st, 1943) restricted this so
to a bridge. A contrary result appears justified by the purpose of

damage

the Act, 66 Cong. Rec. 3560, the undoubted power of Congress, O'Donnell v. Great Lakes
Dredge and Dock Co., supra, and the construction presumably available to draftsmen of the
1925 Act, holding similar language in the British and Canadian Admiralty Jurisdiction Acts
covered damage to shore structures; see, e.g. The Uhla, 19 L. T. R. (ns) 89, 90 (Adm.
1867), damage to a breakwater; The Swift, 85 L. T. R. (ns) 346 (Adm. 1901), oysterbed

damage; The Veritas, 85 L.
Claims falling outside both
covered by the Tort Claims
covers

maritime contracts

T. R.

(ns)

the Suits in

or

Act.
torts

136

(Adm. 1901), damage to a landing stage.
Admiralty and Public Vessels Act are plainly

Neither of the two aforementioned maritime statutes
which do not involve

government vessels and their

personnel, e.g. Connors Marine Co., Inc. v. Petterson Lighterage & Towing Corp., 151
F. (2d) 662 (C. C. A. 2d, 1945) and followed in Harns Co. v. Erie R.R., 66 F.
Supp. 449 (1945). The Tort Claims Act would seem to afford a more acceptable and
plausible basis of liability on the part of the United States under the circumstances therein,
rather than predicating liability upon a contractual theory under the Tucker Act, the
contractual relation being more remote from and incidental to the cause of the damage.
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abuse of discretion.161

its

face, ex
cludes cases where the claimant might allege he was negligently or
wrongfully classified as an alien enemy under the Trading with the
Enemy Act as amended.
Section 421(f) excludes from the coverage of the Act "Any claim for
damages caused by the imposition or establishment of a quarantine by
the United States." This exception is found in every bill introduced
during the second period of Congressional treatment of tort claims leg
islation.162 Dealing with the public health and safety in those matters
in which it has Constitutional sanction or valid legislative authority su
perior to that of the states,163 federal action hereunder, on its face,
qualifies as an activity which should be free from the restraint of damage
suits.164 The section precludes any possible liability on the part of the
United States where a charterer or shipper is delayed because of the
enforcement of the United States quarantine regulations^165 It likewise
precludes liability on the part of the United States in the carrying out
of the quarantine provisions of the Public Health Act of July 1, 1944166
and the plant and insect quarantine provisions by the Secretary of
Agriculture.167 It would not exclude, in dealing with Section 421(a),
a claim based upon the negligent supervision by a government officer
of a step in the required compliance with a regulation designed to relieve
the complying parties from the quarantine restriction.168
such acts amount to

an

It

also,

on

1400, 79th Cong., 2d Sess. (1946) 33; H. R. Rep. No. 1287, 79th
(194S) 5, 6; Hearings before House Judiciary Committee on H. R. 5375
and H. R. 6463, 77th Cong., 2d Sess. (1942) 44, 45, 66.
181Sen. Rep. No.

Cong.,

1st Sess.

""See note 5 supra.
163Lochner v. New York, 198 U. S. 45 (1905) ; Jacobson

v.

Massachusetts, 197 U. S.

11, 25 (1905) ; Olsen v. Smith, 195 U. S. 332, 344 (1904) ; Connally v. Union Sewer
Pipe Co., 184 U. S. 540, 556 (1902) ; cf. Mayo and Hutchinson v. United States, 319
U. S. 441

(1943).

(1946) 33; H. R. Rep. No. 1287, 79th
Cong., 1st Sess. (1945) 6.
MC/. Jeannette Skinner v. Munson S. S. Line, 20 F. (2d) 345 (C. C. A. 2d, 1927);
Gow v. Gans S.S. Line, 174 Fed. 215 (C. C. A. 2d, 1909).
""58 Stat. 682 (1944), 42 U. S. C. �� 201-286 (Supp. 1946).
m37 Stat. 318 (1912), 7 U. S. C. � 161 (1940) authorizes and directs the Secretary
of Agriculture to quarantine any state, territory or the District of Columbia or any
portion thereof to prevent the spread of a dangerous plant disease or insect infestation
and � 162 empowers the Secretary of Agriculture to make and promulgate the necessary
rules and regulations.
""United States v. Sanders, 145 F. (2d) 458 (C. C. A. 10th, 1944), liability in such
""Sen. Rep. No. 1400, 79th Cong., 2d Sess.
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421(g) excludes from coverage of the Act "Any claim arising
injury to vessels or to the cargo, crew or passengers of vessels,
while passing through the locks of the Panama Canal or while in Canal
Zone waters." The language herein is identical with that of H. R. 7236
of the 76th Congress as reported by the House Committee on the Ju
diciary.169 As introduced, however, the language of H. R. 7236 only
Section

from

amended to include "crew or pas
sengers" in addition thereto. This change in language conformed it to
170
This statute
the then pending amendment to the Canal Zone Code.
continued the existing authority of the Governor of the Panama Canal

covered "vessels

or

but

cargo"

was

adjust, compromise, determine and settle claims for personal injuries
property damage due to the negligence of Canal employees where
the amount thereof did not exceed $60,000. Any claim in excess thereof
was required to be submitted to the Congress with a special report con
taining the material facts and recommendations thereon. Provision is

to

or

made therein for suit in the District Court of the United States for the

by any claimant who "considers himself ag
determination or award of the Governor, in

District of the Canal Zone

grieved by the findings,

reference to his claim". The

judgment,

if any, recovered

by the claimant,

payable by the statute out of moneys appropriated for the main
tenance and operation of the Canal, as is true of administrative settle
is made

Suit may also be maintained against the officer or employee of
the Panama Canal personally for acts outside of the scope of his duties
ments.

acts of such officers

done with intent to

injure the person
or property
Insofar as injury sustained by Panama Canal
employees, and employees of the Panama Canal Railroad Company,
these matters are covered by the "Federal Employees' Compensation

or

or

employees

of another.

case

would

special act,
""H.

R.

now
as

probably be predicated

was

true in

Rep. No.

1TO54 Stat. 387

that

upon

this

Act, obviating the necessity of

a

case.

2428, 76th Cong., 3d Sess. (1940) 1, 5.
48 U. S. C. � 1319 (Supp. 1946). Mr. B. E. Burdick, Legal

(1940),

Canal, in his testimony before a subcommittee of the House
Judiciary, discussed fully the existing authority of the Canal in this
respect, pointing out' that from 1914 through the fiscal year 1939, $110,866.92 in damages
had been paid out under administrative determinations of the Governor pursuant to
Rule 91 of the Rules and Regulations Governing Navigation of the Panama Canal (con
tained in Executive Order No. 4314 of September 25, 1925). He further reported that
for the same period $317,540.50 had been paid under � 10, tit. 2 of the Canal Zone
Code, 48 U. S. C. � 1319 (1940). It was also pointed out in the course of Mr. Burdick's
testimony that the exemption did not include the Panama Canal Railroad Company and
Advisor of the Panama
Committee

on

the
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September 7, 1916"171 superseding the special arrangements re
lating
employees under the Act of August 24, 1912. There is
no exclusion from liability under the Act of negligence suits against
the Panama Canal Railroad Company, and in fact, the definition of
"Federal agency" in Section 402(a) so as to include corporate instru

Act of

to these

mentalities of the United States172 would seem to establish this rather
clearly.173 Thus it seems clear that the exception from coverage of Section
42 1 (g) falls within the category of governmental activities in respect of
which

adequate remedies are available.174
421(h) is the "basket" or general clause of the section
excluding "Any claim arising out of assault and battery, false
imprisonment, false arrest, malicious prosecution, abuse of process,
libel, slander, misrepresentation, deceit, or interference with con
Section

tract

the
of

rights".175

common

a

claim

law.

as

These

are

deliberate

torts,176

well-established

in

However it should be noted that the classification

falling

under their

proscription

would be

a

matter

of

measuring such claim against the lex locus delicti pursuant to Section
403(a) and Section 410(a) of the Act. These exceptions are in accord
with the exclusion of punitive damages under Section 410(a) of the
Act and together show the intent of Congress to exclude cases involving
only of the locks, the canal proper and the channels
Cf. Compagnie Generale Trans Atlantique v. Governor of the Panama
90 F. (2d) 225 (C. C. A. 5th, 1937), cert, denied, 302 U. S. 720 (1937), showing
the limit of consent to suit under this language as not including damages arising in the
course of ordinary navigation of the Canal.
Hearings before a Subcommittee of the House
Committee on the Judiciary on H. R. 7236, 76th Cong., 3d Sess. (1940) 26-30. The
failure in this exception to mention other canals owned or operated by the United
States, other than the Panama Canal, would seem, under appropriate circumstances, to
predicate a basis of liability under the Act.
17139 Stat. 742 (1916), 5 U. S. C. �� 751, 790, 791, 793 (1940).
that the matters included consisted

leading
Canal,

to the canal.

1T2See note 34 supra.
173In addition, the Panama Canal R.R. has been held liable to suit, as any other railroad
States is
company and its property subject to seizure, notwithstanding that the United
the sole stockholder. Panama Canal R.R. v. Minnix, 282 Fed. 47 (C. C. A. 5th, 1922).
"The failure of this section to include any other ship canal, e.g., the Soo, the Chesapeake
and Delaware, the Anisquam, Lake Washington Ship Canal, where operated or controlled
by the United States would seem under the doctrine of expressio unius to predicate a basis
for liability under appropriate circumstances.
176C/. United States v. Beuttas, 324 U. S. 768,
v.

772, 773 (1945)

United States, 261 U. S. 502 (1923).
""So described in Sen. Rep. No. 1400, 79th Cong., 2d Sess.

No. 1287, 79th

Cong.,

1st

Sess.

(1945)

6.

; Omnia Commercial Co.

(1946) 33; H.

R. Rep.

so
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malicious and wilful torts from the pattern of this remedial legislation.177
Section 421(i) excludes from the operation of the Act, "Any claim
for
caused
the fiscal
of the Treasury or by the

by
damages
operations
regulation of the monetary system". The basis for this exception, as
mentioned supra,� is predicated upon the essential need of the activity
involved to operate free from threat of damage suits.179
Section 423 (j) proscribes from coverage of the Act "Any claim
arising out of the combatant activities of the military or naval forces,
or the Coast Guard, during time of war". All prints of the bill, S. 2177,
which became Public Law 601, the Act herein, omit the phrase "com
batant activities" and the Senate and House Committee Reports likewise
offer no explanation. The word "combatant" was inserted during the
debate in the House by way of an amendment offered by Mr. Monroney,
in charge of the bill in the House.180 No explanation was given as to
the restriction intended to be accomplished by this amendment which
was accepted without debate. None of the bills during the second period
of Congressional consideration of tort claims legislation, covering a sixyear period, contain the word "combatant" in dealing with this exception.
It would thus seem to be intended more as a clarification of the existing
provision rather than a radical departure from the obvious purpose of
the exception.
It is not the purpose of this article to delve into the constitutional nice
ties involved in acts of "taking" or destruction of privately owned prop1,7In fact the great majority of claims are expected to cover traumatic injuries sustained
through operation of public vehicles and private property damage, if past experience
under previous administrative settlement statutes, see note 38 supra, and private claim
bills heretofore introduced furnish any reliable criteria.
178See also note 153 supra.

""See the "Gold Clause Cases," e.g., Norman
Bankers' Trust Co., 294 U. S. 240

v.

The B. & O.

R.R., United States

v.

United States, 294 U. S. 330 (1935).
The term "combatant" is denned in Webster's

(1935); Perry

v.

""92 Cong. Rec, July 25, 1946, at 10143.
Unabridged Dictionary (1943 ed.) in its adjective form in which it is herein used as
follows: "Combatant" (adj.) contending or disposed to contend; (military sense) "taking
part in or prepared to take part in active fighting." As a noun, however, this source
defines "combatant" as "one who engages in a combat." The term "combat branch,"
in its military sense is defined as follows: "Any branch of an army specially organized,
equipped and trained for combat." In the U. S. Army the combatant branches are the
infantry, cavalry, field artillery, coast artillery corps, air corps, corps of engineers and
the signal corps. Conversely, the term "non-combatant" as a noun (not defined in its
adjective use) is defined as follows: (military sense) "A person whose military or naval
duties do not include fighting, as a chaplain, a member of the medicai or pay corps, etc.;
also any civilian."
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erty by the sovereign under the exigencies of war in the absence of statu
tory remedies,181 nor those mentioned instances where such statutory
remedies exist.182 Congress may appropriately prescribe or restrict forum

against the United States,183 and in the present
exception to suits against the United States under the tort claims act, it
has seen fit to make the exceptions set forth in Section 42 1 (j) without
prejudice to existing remedies, if any.
This section, of course, by virtue of Section 421(k) immediately fol
lowing it, is restricted in its application to such damages as may arise
in the continental United States, its territories and possessions. Cer
tainly, at the time of the adoption of the amendment, on July 25, 1946,
actual hostile operations against the Axis Powers had ceased, notwith
standing the non-action of the President to officially proclaim the termi
nation of hostilities,184 and there was clearly no need or purpose to be
served in declaring the well established law of non-liability of the
sovereign for damage or loss caused by the exigencies of conflicting
for the trial of

armies

causes

American soil.185

on

Therefore, there having been no actual combat warfare in its ordinary
terminology, involving adversary military forces on the soil of the United
States proper, to except any claims arising therefrom would for all prac
tical purposes, other than merely prospective, in the event of invasion,
be

a

useless act.186 To term all activities to the various branches of the

military establishment in the United States and its territories and pos
sessions, even in time of war "combatant", would, of course, nullify the
purpose of the exception and make the language thereof mere surplusage,
a presumption not to be indulged.187
lslCf. Juraga Iron Co. v. United States, 212 U. S. 297, 307 (1908) ; Montoya v. United
States, 180 U. S. 261, 265 (1901) ; United States v. Pacific R.R., 120 U. S. 227, 234, 235
(1887) ; see also, Littell, Acquisition of Property for War Purposes (1944) Gov. Ptg. Off. 78.
^See note 146 supra.
""Kawanakoa v. Polyblank, 205 U. S. 349, 353

"*C/.

Hamilton

v.

(1907).
Ky. Distilleries Co., 251 U. S. 146, 155 (1919)

; and

the continued existence in the Chief Executive of certain wartime powers.
Cable Co. v. Burleson, 255 Fed. 99, 104 (S. D. N. Y. 1919).

"""See

note

notwithstanding
Cf. Commercial

181 supra.

literal interpretation operates unjustly or leads to absurd results it must
rejected. Haggar Co. v. Helvering, 308 U. S. 389, 394 (1940) ; United States v. Katz,
271 U. S. 354, 357 (1926); Holy Trinity Church v. United States, 143 U. S. 457, 459
(1892) ; United States v. Kirby, 7 Wall. 482, 486, 487 (U. S. 1868) ; Bullard v. United
States, 81 Ct. CI. 939 (1935).
w2 Sutherland, Statutory Construction (3d ed. 1943, Horack) � 4705, P. 339; United

""Where

be

a
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A more reasonable construction of this exception based upon the pre
ceding legislative background and the condition existing at the time of
its approval by Congress, leads to the conclusion that it was intended
to exclude from the operation of the Act, after December 8, 1941 and
until the cessation of actual hostilities all claims, otherwise cognizable
hereunder, which arose out of the actual training operations in the
United States, its territories and possessions of all personnel of the
armed forces being prepared for combat activity.188 Such definition,
of course, is not completely self-executing, and would be determined
upon the facts of each
States

as

it may arise.189

(194S). In addition, such construction is negatived
on the Judiciary on March
23, 1942 during its consideration of S. 2221 in the 77th Cong., 2d Sess. This matter
consisted of a mimeographed statement entitled, Discussion of Proposed Revision of S. 2221,
prepared for Use of the Committee on the Judiciary. The text indicates the comments
as applicable to changes suggested by the Senate Judiciary Committee. The following is
quoted therefrom: "Claims arising out of activities of the military or naval forces or
the Coast Guard during time of war are exempted entirely from the scope of S. 2221,
� 402(11). The proposed revision would exempt such claims from the operation of
Title III only which provides for suit upon tort claims in the District Courts, leaving
them subject to the operation of Title II of the bill, which provides for administrative
adjustment by the Federal Agencies of claims up to $1,000. Claims against the military
and naval forces in time of peace would, of course, remain subject to the operation of
the entire bill. This accords with the desires of the War and Navy Department." This
statement was prepared in the Claims Division of the Department of Justice.
"2 Sutherland, Statutory Construction (3d ed. 1943, Horack) � 4908, P. 383; Neal
v. Clark, 95 U. S. 704, 708, 709
(1877) ; Leonard v. Bennett, 116 F. (2d) 128, 135
(C. C. A. 9th, 1940); United States v. One 1937 Ford Truck Motor, 29 F. Supp. 278
(D. C. Ohio 1939) ; cf. Clifford MacEvoy Co. v. United States ex rel Calvin Tompkins
Co., 322 U. S. 102, 107 (1944); see also note 180 supra; this construction accords with
the rule of "noscitur a sociis," the general phrase "in time of war" being limited or
qualified by the special phrase "combatant activities"�See, e.g., Southern Pacific Co. v. United States, 285 U. S. 240 (1932), wherein the
Court excluded from the category of "troops of the United States" for purposes of land
grant rates, U. S. Army engineer officers assigned to duty in connection with the im
provement of rivers and harbors; see also, cases interpreting the clause in the Trans
portation Act of 1940, "military or naval property of the U. S. moving for military or
naval and not for civil use." United States v. Powell, 60 F. Supp. 433 (E. D. Va. 1945)
aff'd. 152 F. (2d) 228 (C. C. A. 7th, 1946); cert, granted October 1946 term; United
States v. Atlantic Coast Line R.R., 152 F. (2d) 230 (C. C. A. 4th, 1945); Northern
Pacific Ry. v. United States, 156 F. (2d) 346 (C. C. A. 7th, 1946), cert, granted October
term, 1946; Southern Pacific Ry. v. United States, Nos. 45952 and 46012, Ct. CI., (decided
October 7, 1946) ; see also Hooker v. New York Life Insurance Co., 66 F. Supp. 313,
316-318 (N. D. 111. 1946), holding that death of the insured in time of war while engaged
as a member of the Marine Corps Reserves in maneuvers in New Zealand did not result,

by

v.

Powell,

1S2 F.

case

(2d) 228,

229

matter before the Subcommittee of the Senate Committee
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gives "hospitable scope"190 to the expressed desire
damage suits certain activities
Congress
of the United States which should in their very nature operate un
hampered.191
Conversely, it would appear that after cessation of hostilities, or in
time of peace, all negligent acts of the military or naval forces, or the
Coast Guard, causing injury or death or property damage would be
cognizable under this Act.192
Section 421(1) excepts claims arising out of activities of the Ten
nessee Valley Authority, which agency has special statutory provisions
as part of its organic law giving a remedy in tort for the negligent acts
of its employees.193
Such construction

of

to immunize from threat of

Matters Not

Specifically Excepted

The significance of Section 421 lies not only in its express exceptions
from the coverage of the Act, but also in its non-inclusion of other mat
ters, by virtue of which, under the maxim, expressio unius est exclusio

presumption arises that matters otherwise appropriate are
This presumption, coupled with the basic coverage of
Section 410(a) of the Act, which bases the jurisdiction of suits there
under upon negligent or wrongful acts or omissions furnishes a predicate
for the enumerated exceptions and properly relegates Section 421 of
the Act to its complementary status in the legislative pattern of the

alterius,19i

a

to be included.

directly or indirectly, from "war or any act incident thereto" within the life policy ex
ception from liability for double indemnity; but see, Eggena v. New York Life Insurance
Co., 18 N. W. (2d) S30 (Iowa, 194S) wherein the court held that training in a tank is
incident to war and accordingly refused to grant to the plaintiff double indemnity for
death caused thereby.
"�C/. Kiefer and Kiefer v. R. F. C, 306 U. S. 381, 391 (1939).
""See

notes 152 and 153 supra.
"2See treatment of � 424(a) dealing with existing and superseded statutory authority
in this connection. An unpublished memorandum of the Dept. of Justice, dated April 6,

1942, 77th Cong., 2d Sess., entitled, Discussion of Differences between H. R. 6463 and S.
as passed
by the Senate on March 3, 1942, submitted to the House Comm. on

2221

Judiciary, at page 2 thereof, contains the following statement: "Claims against the
military and naval forces and the Coast Guard in time of peace would, of course, remain
subject to the operations of both Titles II, (sic.) (Administrative Adjustment) and III,
(sic.) (Suits). This accords with the desires of the War and Navy Departments." This
memorandum was prepared in the Claims Division.
the

183See note 26 supra.
"*2 Sutherland, Statutory Construction

(3d ed. 1943, Horack), �� 4915, 4916.
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wrongful act or omission" as used in
to the express exceptions, and treated earlier in this
the practical operation of the doctrines of statutory-

phrase "negligent

this Act in relation

Journal

or

construction set forth above.

An interesting problem under this state of the law is raised by the
Patent Act of June 25, 1910,197 respecting inventions of government
employees. Prior to this statute, a suit against the United States for
an

unlicensed

use

of

an

invention

was

classed

as an

action

sounding

in

tort, and hence beyond the jurisdiction of the Court of Claims to enter
tain.198 Nor could the United States be enjoined from such infringement
by the injunctive power of the courts.199 Thus, a situation existed where
was "a wrong without a remedy".200 The 1910 Act, supra, cor
rected this situation as to persons generally, other than government
employees, by giving the aggrieved patentee a right to sue for "reason

there

compensation" in the Court of Claims. The specific
language of the statute, exempted from its benefits those patentees who
were government employees. They were left in the same position vis-a-vis
the United States as that occupied by patentees generally prior to the
1910 Act; that is, without a remedy against the United States for in
fringement unless a contractual relationship could be shown or im
plied.201 This situation, on its face, seems rather discriminatory against
government employee-inventors, but the legislative history of the 1910
Act shows an intent to allow relief by special jurisdictional act in meri
torious cases.202 This 1910 Act was amended on July 1, 19 1 8203 to
provide beyond any doubt that "use by the United States" embraces
able and entire

197</. � 4703.
""See note 57 supra.
19736 Stat. 851 (1910), 35 U. S. C. � 68 (1940).

I8SSchillinger

United

States, 24 Ct. CI. 278 (1889), aff'd. 155 U. S. 163 (1894); see
(1910).
M0Dashiell v. Grosvenor, 66 Fed. 334 (C. C. A. 4th, 1895) ; Belknap v. Schild, 161
U. S. 10 (1896), denial of injunction for continued infringing use.
"�45 Cong. Rec. 8758 (1910).
"""United States v. Palmer, 128 U. S. 262, 272 (1888) ; United States v. Burns, 12 Wall.
246 (U. S. 1870); Eager v. United States, 35 Ct. CI. 556 (1900). See Crozier v.
Krupp,
224 U. S. 290, 304 (1912).
m4S Cong. Rec. 8785 (1910) ; see also Shearer v. United States, 87 Ct. CI. 40 (1938) ;
Clark, Government Liability for Use of Patent Inventions (1946) 20 Temp. L. Q. 1, 16, 17.
^40 Stat. 705 (1918), 35 U. S. C. � 38 (1940) ; amendment made necessary by a
holding
of the Court in Cramp v. Curtis Turbine Co., 246 U. S. 28 (1918) ; see also 56 Cong. Rec.
7960-7961 (1918).
v.

also 45 Cong. Rec. 8758
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patented article by a contractor for the United
States, thereby insulating the contractor from suit and remanding the
patentee or his assigns to suit against the United States in the Court

manufacture of the

of Claims.204
The

Supreme Court

has

characterized the

variously

remedy

under the

the recovery of just compensation205
amended,
and as a suit sounding in tort,206 but regardless of the characterization,
the government employee-inventor has been left to petition Congress for

Patent Act of 1910

of grace.
right"207 but the

an

as

Nor is the Act of 1910 limited to

act

turbed

as

rights of

the United States in this

the Act of 19 10.208

by

inventor is concerned and there
Act that

employee

no

could

Insofar
was

sue

little

as

regard

the Government

doubt, prior

to

of

cases

are

"shop
undis

employee-

the Tort Claims

the United States for patent

infringe

ment, whether the invention was made in or out of, before or during
his service. It was equally plain that no one, whether an employee or

not, could

sue

discovered

or

the United States for
invented"

use or

manufacture of

"any device

the time of his

federal

by
employee "during
employment or service."209 From the standpoint of abstract legal right,
however, the mere fact of federal employment at the time of the con
ception of an invention or reduction thereof to practice does not give the
United States any interest in the invention or right to use same without
compensation in the absence of a specific agreement, regulation or cir
cumstances creating a shopright in the Government.210 It is the absence
a

""Richmond Screw Anchor Co.

v.

""Crozier

290, 305, 306 (1912), holding the unlicensed

v.

Krupp,

invention to be
the

Gov't

an

224 U. S.

United States, 275 U. S. 331

exercise of "eminent

domain",

(1928).
use

which of course, barred suit

of

an

against

officer.

""Kiefer and Kiefer

v. R. F. C, 396 U. S. 381, 396 (1939) ;. see also Sen. Rep. No. 1400,
Cong., 2d Sess. (1946) 31, and Sen. Rep. No. 1699, 70th Cong., 2d Sess. (1929) 3,
describing the acts of the Government in patent infringements as "tortuous" (sic). Other
cases in which the Court has termed patent infringement a tort are:
Belknap v. Schild,
161 U. S. 10, 17 (1896); Schillinger v. United States, 155 U. S. 163, 189 (1899).
*"Cf. Gill v. United States, 160 U. S. 426 (1896) ; McAleer v. 'United States, 150
U. S. 424 (1893) ; Solomons v. United States, 137 U. S. 342, 346 (1890) ; see also United
States v. Houghton, 23 F. (2d) 386, 388 (C. C. A. 4th, 1928), cert, denied 111 U. S.
592 (1928).
""United States v. Dubilier Condenser Corp., 289 U. S. 178, 205, 219 (1933) ; H. R. Rep.
No. 1288, 61st Cong., 2d Sess. (1910) 3-4; 45 Cong. Rec. 8757 (1910).
""HO Stat. 705 (1918), 35 U. S. C. � 68 (1940).
moUnited States v. Dubilier Condenser Corp., 289 U. S. 178, 190 (1933) ; Solomons v.
United States, 137 U. S. 342, 346 (1890) ; United States v. Burns, 12 Wall. 246, 252

79th
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remedy, or rather its denial in the Act of 1910 which freezes out the
government's employee-inventor from recovery in the courts for the
unauthorized use of his invention by or for the United States.
The impact of the remedy provided by the Tort Claims Act of 1946
upon this situation is uncertain. The Patent Act of 1910 as amended,
is not one of the express exceptions of Section 421, a fact which brings
into play the doctrine of expressio unis. Coupled with this, the heart
of the Act, Section 410(a), permits suit for any "negligent or wrongful
act or omission of any employee of the Government while acting within
The phrase "wrongful
the scope of his office or employment,
act" as interpreted at the time of its insertion in the legislation, con
templated acts or omissions which might be wrongful but not necessarily
negligent.211 Under ordinary circumstances the Government will prob
ably have the right to use an employee's inventions so that such use
would not be wrongful within the terms of this Act. Such rights would
arise as a result of an existing departmental regulation, a specific agree
ment between the Government agency and the employee,212 or because
of the circumstances surrounding the making of the invention, i. e., the
Government's contribution creating a shop-right or license at common
law.213 However, there may be occasions when no right will exist in
the Government, such as instances where the invention is made by an
employee on his own time, with his own funds, and without Government
assistance of any kind. In such cases a problem will have been presented
as to whether the previously existing disability to sue on the
part of
the Government employee inventor has been repealed by implication.
The government employee patent problem thus presents, in its essence,
a case of a wrongful act within the technical
coverage of the remedy
of the new statute, providing a right to sue where no such right pre
viously existed. It must be pointed out, however, that one obstacle which
of

"

.

.

.

.

(U. S. 1870); United States v. Houghton, 23 F. (2d) 386, 388 (C. C. A. 4th, 1928),
(1928); Shearer v. United States, 87 Ct. CI. 40, 79 (1938).

cert, dented 277 U. S. S92

mSee note 57 supra.
^See regulations presently in effect in the following departments:

Agriculture, Dept.
Reg. No. 1561, Nov. 6, 1936; Interior, Order No. 1763, Nov. 17, 1942; War, A. R.
850-50, July 17, 1942; and Navy, Gen. Order No. 31�1935.
Such agreements have been made by the Signal Corps of the War Dept. and by some
other bureaus; in private industry such agreements between employer and employee have
been upheld. Dalzell v. Dueber Mfg. Co., 149 U. S. 315 (1892) ; Hapgood v. Hewitt,
119 U. S. 266 (1866) ; St. Louis & O'Fallon Coal Co. v. Dinwiddie, 53 F.
(2d) 655,
622 (D. Md. 1931).
United States v. Dubilier Condenser Corp. 289 U. S. 178 (1933) ; see note 210 supra.
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permit such suit under this Act is the presumption
against repeal by implication,214 of the applicable proviso in the Patent
Act of 1910 which result would, of course, be accomplished by permitting
must be overcome to

suit under the Federal Tort Claims Act.
All of the tort claim bills of the second

sideration

on

this

subject215

well

as

as

a

period

of

Congressional

con

number of those of the first

exceptions from coverage of the law,
any claims for which compensation is provided by the Federal Em
ployees' Compensation Act,217 as amended, or by the World War Vet
erans' Act of 1924,218 as amended. However, the present law is silent in
this regard. The prints of the bill, S. 2177, in the various stages of its
enactment, the committee reports and the hearings fail to mention these
statutes or give any reason for their non-inclusion. Under such circum
stances, a presumption arises that where a claim is cognizable under
the present law, which is not barred by the two mentioned statutes re
lating to federal employees or to world war veterans such claim may,
under the election of remedies theory, be prosecuted hereunder. Section
445 of Title 38 of the United States Code provides for the manner in

period216

include in the mentioned

*"U. S. Alkali Export Ass'n., Inc.

States, 32S 13. S. 196, 209, 210 (1945);
(1940).
^See note 5, supra; as to the Federal Employees' Compensation Act of September 7,
1916, 39 Stat. 742, 5 U. S. C. � 731 et. seg. (1940) the matter was mentioned during
the hearings on H. R. 7236 which specifically excepted such cases from the coverage of
the bill. Judge Holtzoff, then representing the Department of Justice, in reply to an
inquiry as to whether if a C.C.C. driver injured one of the C.C.C. boys, such claim would
be cognizable under the Tort Claims Act, stated that it would not, because of the
exception; Hearings before Subcommittee No. 1 of the House Committee on the Judiciary
on H. R. 7236, 76th Cong., 3d Sess.
(1940) 20, 49. The subject again came up during
the Senate Hearings on S. 2690, when Senator Danaher and Judge Holtzoff engaged in
the following colloquy:

West Indian Oil Co.

v.

Domenech,

"Senator Danaher:

v.

United

311 U. S. 20

we give to an injured Government employee,
employees' compensation, the alternative right of action

Should not

when he is covered by

that, providing one method should result in a lower award than the other,
might have the opportunity to secure the greater award?"
"Mr. Holtzoff: I certainly think so. We did not include that in this bill, because
we were afraid it might be deemed a little too advanced, but I certainly believe
so

he

that should be the case.''

^E.g.,
see

S. 4567, 72d

Cong.,

1st Sess.

H. R. Rep. No. 2800, 71st

Cong.,

(1931); H. R. 17168, 71st Cong., Sd^Sess. (1930);
Sess. (1931) 12; S. 1912, 69th Cong., 1st Sess.

3d

(1925).
mS9 Stat.. 742 (1916), 5 U. S. C. �� 751 et. seq. (1940).
**43 Stat. 607 (1924), 38 U. S. C. �� 421-576 (1940).
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which court action shall be had upon claims under the Veterans' Act
of 1924 as amended. It is the complete pattern of statutory procedure
applicable to remedies under that Act, and it is therefore hardly con
ceivable that any court would seriously entertain jurisdiction of such a

Act, thus disregarding the specifi
procedure for handling of such cases.219
cally
it
is
entirely possible that claims of veterans for aggra
Nevertheless,
vation of injuries due to the negligence of Veterans Administration
physicians, nurses, hospital employees, etc., will find cognizance under
the Federal Tort Claims Act by the courts.220
It will be noted, however, that in so far as the remedy of the employee
under the Federal Employee's Compensation Act of September 7, 1916
is not found to be exclusive under the facts of the particular case, the
employee may maintain a personal injury negligence action under the
Act.221 His acceptance, however, of the benefits of the compensation
cause

under the Federal Tort Claims

created and well established

statute will be deemed

While

an

election

so

as

to bar further action for the

injuries.222
compensation payable
employee in case of disr
under
756
Section
and
to
his
heirs
under
Section 760 is at best
ability
"modest" in amount, nevertheless the only impediment to his recovery
is where the injury or death is caused by the wilful misconduct of the
employee or his intention to cause the injury to himself or another, or
if the intoxication of the injured employee is the proximate cause of
the injury or death.223 Under the Federal Tort Claims Act, the injured
employee must prove negligence on the part of an officer or employee
of the Government who was acting within the scope of his office or
to the

^Tn addition, the courts have held that the remedy prescribed in 43 Stat. 612 (1924)
amended, 38 U. S. C. � 44S (1940) is exclusive. Munro v. United States, 89 F. (2d)
614 (C. C. A. 2d, 1937), aff'd. 303 U. S. 36 (1938); GinochioV United States, 74 F.

as

(2d) 42 (C. C. A. 7th, 1934) ; United States ex rel Norris v. Forbes, 278 Fed. 331 (App.
C, 1922); Moon v. Hines, 20S Ala. 3S5, 87 So. 603 (1921).
**�Cf. Yoshizawa v. Hewitt, 52 F. (2d) 411 (C. C. A. 9th, 1931); Piper v. Epstein,
326 111. App. 400, 62 N. E. (2d) 139 (1945) ; see H. R. 5065, 72d Cong., 2d Sess. (1932)
� 206 (12).
^Panama R.R. v. Strobel, 282 Fed. 52 (C. C. A. 5th, 1922); Payne v. Cohlmeyer,
275 Fed. 803 (C. C. A. 7th, 1921).
^Bradley v. Roosevelt S.S. Co., 317 U. S. 575, 577, 581 (1943), reh. denied, 318 U. S.
799 (1943) ; Dahn v. Davis, 258 U. S. 421 (1922) ; Militano v. United States, 55 F. Supp.
904 (S. D. N. Y. 1943).
^See 53 Stat. 1042 (1939), 54 Stat. 762 (1940), 5 U. S. C. � 797, 798 (1940) for
coverage of members of the Officers' Reserve Corp and the Enlisted Reserve Corps of
the Army.
D.

59

Federal Tort Claims Act

1946]

employment

as

the

proximate

cause

of the

injury according

to the lex

locus delicti.224
The

legislative history of the non-inclusion of Federal employee com
pensation claims as an exception under Section 421 of the Act would
thus

seem

to

afford

an

elective forum for such suits under the Tort Claims

Act where otherwise within the

The express
the

Act,

exception

jurisdictional requirement

of the Act.

of the Panama Canal from the coverage of
statutory construction previously set

under the doctrine of

forth,225 would certainly seem to bring under the statute those claims
involving negligence or wrongful acts or omissions on the part of em
ployees of the Government where the United States operates or controls
navigation on other canals,226 of the United States, its territories and
possessions.
While the activities of the Civil Aeronautics Authority are in the main,
regulatory, it is of interest to note that the Authority operates, main
tains and has full control over the Washington National Airport, and
has full responsibility for care, maintenance and protection thereof
pursuant to statute.227 This statute, on its face, would make the United
States answerable under the Act for the negligent or wrongful act or
omissions of Federal employees in carrying out their duties under this
law.228

employees of the D. C. are covered under the Federal Em
ployees Compensation Act,229 the District of Columbia Government is
a municipal corporation230 and is liable under certain conditions for the
While

^A total of 138,503 injuries, including fatalities, exclusive of enemy action, occurred
during the calendar year 1944 to civilian emplbyees of the Government; 166,665 in 1943
and 121,861 in 1942. 29th Annual Rep't of the United States Employees' Compensation
Commission (1945) 6, 8. This same report gives a breakdown of the volume of such
injuries by Government agency for the period January 1, 1941 to June 30, 1945, the
War, Navy and Post Office Departments accounting for, by far, the greatest number of
injuries. Id. at 7.

^See note 194 supra.
'"See notes 170 and 174 supra.
""V. C. Code (1940) tit. 2 � 1601-1603.
^See Rhyne, Airports and the Courts, National Inst, of Municipal Law, Official, 1944,
VI.

c.

mM Stat. 23 (1921), 5 U. S. C. � 794 (1940).
^D. C. Code (1940) tit. I, �'102. This basic statute setting up the D. C. Govt, in
its present form expressly provides that it shall remain and continue a municipal cor
poration. Metropolitan R.R. v. D. C, 132 U. S. 1 (1889) ; See also, 22 Op. Att'y Gen.
59

(1898);

29 Op. Att'y Gen. 410

(1912).
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employees

of

the Federal Government.231

Attorneys'

Fees

Section 442 deals with the matter of attorneys' fees. Should the claim
administratively settled, the head of the federal agency involved may
determine and allow to counsel for the claimant reasonable attorney's
fees, as a part of, but not in addition to the amount of the award or

be

Such allowance is not to exceed ten per cent of the total
of such recovery where $500 or more is involved. This same
limitation is applicable where the claim, after suit has been instituted,
is disposed of by the Attorney General under Section 413 of the Act.
settlement.
amount

Thus, the attorney's fee

may not exceed ten per cent of the amount
If, however, judgment is rendered by the

of the administrative award.
court

pursuant

to suit under Part 3

of Title

IV, the attorney's fee

allowable in the discretion of the court shall not exceed twenty per cent
of the amount recovered where it involves $500 or more. As in the case
of administrative

settlement, the attorney's fee is to be paid out of, but
to, the amount of the judgment.232 Thus, discretion in
the allowance of attorney's fee is vested in the administrative agencies,
the Attorney General and the courts, which may allow a higher per
centage to the attorney where the award or judgment is less than $500.
It likewise remains discretionary with these sources where the award
or recovery exceeds $500, they being limited only as to
ceiling by the
percentages prescribed in the Act. In the latter respect, however, the
fee allowed may be less than the percentage indicated by statute.
The limitation of attorneys' fees in statutory remedies against the
United States is a familiar factor in the case of private acts, so much
so, that Congress has evolved a standard type of clause in this respect.233
not in addition

of

"D. C. Code (1940) tit. I, � 902 permits adjustment of claims against the District
Columbia by the Commissioners thereof. This provision of law is, of course, an

acknowledgment of the existing amenability of the District Gov't to suit for negligent
acts of its employees. Harris v. D. C, 2S6 U. S. 650 (1921) ; D. C. v; Woodbury, 136
U. S. 450 (1890); Barnes v. D. C, 91 U. S. 540 (1875).
^Sen. Rep. No. 1400, 79th Cong., 2d Sess. (1946) 33; Report of Joint Committee on
the organization of Congress, (Committee Print, unnumbered) 79th Cong., 2d Sess. (1946)
39; H. R. Rep. No. 1287, 79th Cong., 1st Sess. (1945) 6; H. R. Rep. No. 2245, 77th
Cong., 2d Sess. (1942) 10.
^See, e.g., Priv. L. No. 167, 78th Cong., 2d Sess. (Jan. 28, 1944) which carries the
standard proviso as follows: "Provided, that no part of the amount appropriated in this
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The

legislative history of

this Section 422 indicates

one

reason

for

the ten and twenty per cent limitation on attorneys' fees is predicated
upon the certainty of the claimant's realization upon his award or judg
ment because of the financial

responsibility of the United States

party
charges
strongly urged by representatives of

defendant.234 The inclusion of the penalty provision for

as

excess

by attorneys hereunder, was not
the Department of Justice, but rather was included to conform to the
customary provision in private claim bills.235 During the House con
sideration of S. 2177 in this connection, (which became the Act herein
treated), fear was expressed that the ten and twenty per cent limitation
of attorneys' fees might make it difficult for the claimant to procure
competent counsel.236

Upon the face of the statute, and in
legislative intent with regard thereto,
involved, the Attorney General, or the

the absence of the

expression of

the head of the federal agency
could not allow attorneys'

court

fees in the absence of an administrative award, settlement or court
judgment hereunder, because the amount thereof is to come out of that
recovered by the claimant.
In such situations, however, it would seem that the unsuccessful
attorney could only bill the claimant-client on a "quantum meruit"
basis, good judgment in the light of the penalty provisions and ethical
considerations both prompting a "modest" fee or no charge at all
according to prevailing local custom.
Act in

agent

excess
or

of 10 per centum thereof shall be paid or delivered to or received by any
this claim, and
on account of services rendered in connection with

attorney

same shall be unlawful, any contract to the contrary notwithstanding.
Any person
violating the provisions of this Act shall be deemed guilty of a misdemeanor and upon
conviction thereof shall be fined in any sum not exceeding $1000." Priv. L. No. 169,
78th Cong., 2d Sess. (Feb. 4, 1944) Priv. L. No. 170, 78th Cong., 2d Sess. (Feb. 6, 1944) ;
Priv. L. No. 171, 78th Cong., 2d Sess. (Feb. 7, 1944).
'""Hearings before a Subcommittee of the Senate Committee on the Judiciary, 76th
Cong., 3d Sess. (1940) 40, 41.
^See note 233 supra; Hearings before Subcommittee No. 1 of the House Committee
on the Judiciary, 76th Cong., 3d Sess.
(1940) 22, wherein reference is also made to a
like 10 per cent attorney's fee limitation in cases under the World War Veterans' Act of

the

1924

as

amended.

sal92 Cong. Rec, July 25,

1946

at

on

a

fees, but also indicated there would be some discussion later on the matter
changing the amount of such fees. No record, however, of subsequent discussion
this point is found.

limitation of
of

Mr. Monroney, in charge of the bill in
jury trial might have some bearing on this

10091.

the House indicated that the absence of
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hand, should either the claimant or the Government
of the district court, the attorney's fee under the
decision
the
appeal
limitation
could be increased by twenty percent of the
cent
twenty per
excess recovered upon appeal, but would likewise suffer a corresponding
diminution should the appellate tribunal lower the amount of the re
On the other

covery awarded

below,

the

appellate body still retaining jurisdiction
attorney's fee. A corresponding

under the statute of the amount of the

legal ethics would face the counsel for the claimant upon
the reversal or complete disallowance of the judgment of the lower court,
the matter of fee limitation being thus out of the jurisdiction of the

problem

in

court.

The constitutional

validity

of

sovereign

restriction of the amount of

the fees attorneys may charge in connection with the
claims against it has long been established.237
Exclusiveness

prosecution

of

of Remedy

The effect of Section 423 is to terminate for purposes of suit under
this Act, from and after August 2, 1946, the date of approval of the

Act, the right
regardless of
own

name.

any Federal agency, such as the R.F.C., eo nomine,
its statutory basis permitting it to sue or be sued in its
to

sue

On and after the mentioned

able under the Act must be
^Nebbia

date, suit for matters cogniz
brought against the United States.238 The

York, 291 U. S. 502, 535, 536 (1934) ; Calhoun v. Massie, 253 U. S.
v. Moyers, 253 U. S. 182
(1920) ; Capital Transit Co. v. Calhoun,
250 U. S. 208, 217 (1919), decided upon the power of Congress over appropriated moneys.
In a like manner it has been held that a state may restrict the fees chargeable by at
torneys in cases under the Workmen's Compensation Act without depriving them of
property or liberty of contract. Yeiser v. Dyart, 267 U. S. 540 (1925). It should be
noted, however, that statutes of the type herein treated have been held as not to deprive
counsel of their out-of-pocket disbursements which are uncontested and appear to be
reasonable. Matter of Bylow, 153 Misc. 890, 277 N. Y. Supp. 298 (1934). This reasoning
applies to the recovery of reasonable and necessary expenses incurred by the attorney
in the performance of his duty as an attorney. Winslow v. Atz, 168 Md. 230, 177 Atl.
272 (1935) ; Spence v. Bode, 57 Misc. 611, 108 N. Y. Supp. 593 (1908) ; Brown v. Furloy,
170 La. 302, 127 So. 731 (1930); Morgan v. Davis, 47 Vt. 610 (1874); United States
v. Snow, 27 Fed. Cas. 1255, No. 16350
(C. C. E. D. Tenn. 1877) ; cf. Hines v. Stein,
298 U. S 94 (1936). These cases exclude such allowances from the statutory classification
of "services rendered" and generally class them as "expenditures made on behalf of the
client." As indicated in Capital Transit Co. v. Calhoun, supra, such charges are not to
be taken from the amount of the judgment or the award but from independent assets
170

(1920)

v.

New

; Newman

of the claimant.

23*This provision is designed to eliminate the problem in connection with the

liability
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Act constitutes

bility
sound

an

assumption

on

63

the part of the United Sates of lia
ceases to be any

in tort for the conduct of its agents and there
reason

partment,

an

differentiating between the torts of an executive de
independent establishment or a government corporation,
for

excepting of course the T.V.A. which continues to be suable in tort as
heretofore pursuant to statutory authority.239
For cases properly cognizable under Section 403, relating to admin
istrative settlements and Section 410(a) as to suits, this Act is intended
provide

to

an

exclusive forum.
Certain Statutes

Inapplicable

provisions which contained
agencies were authorized to ad
authority
claims asserted against them
or
settle
ministratively compromise, adjust
where the amount thereof did not exceed $1,000. The statutes thus re
pealed all covered situations where the liability of the federal agency
involved is predicated upon negligence, the obvious reason for their
repeal being the substitution of the remedy under the Tort Claims Act,
which provides parallel coverage under Part 2 thereof.240 All claims
upon which administrative remedy was available under such repealed
statutes come exclusively under the purview of this Act where accruing
on or after January 1, 1945. The matter of time limitation within such
claims must be presented has already been treated.
The six statutory provisions expressly repealed are briefly described
in the order in which they are listed in Section 424 (a).
Public Law No. 375, approved December 28, 1922,241 sometimes
Section

424(a) repeals

certain statutory

under which various federal

agencies to be sued, treated by the Court in Kiefer and Kiefer v. R. F. C,
(1939). This Act does not prevent suit in state or Federal courts against
employee alone but, of course, the outcome would not be binding on the United

of Federal

306 U. S. 381
the

States where not made

a

party to the action.

1400, 79th Cong., 2d Sess. (1946) 33, 34; H. R. Rep. No. 1287,
79th Cong., 1st Sess. (194S) 6; H. R. Rep. No. 224S, 77th Cong., 2d Sess. (1942) 11.
""Sen. Rep. No. 1400, 79th Cong., 2d Sess. (1946) 34; Committee Print of House Report
(unnumbered) on the Legislative Reorganization Act, 79th Cong., 2d Sess. (1946) 39;
confidential Committee Print of S. 2177, dated May 13, 1946, set the effective date for
""Sen. Rep. No.

administrative presentation of claims under part 2 of this Title IV "from and after the
date of approval of said title," which was August 2, 1946, but the Senate bill as reported,

May 31, 1946, (Calendar No. 1427) made the administrative remedy effective "on and
after January 1, 1945," a change which harmonized the dates for administrative presen
tation with that for suits under Part 3 of Title IV.

*aA2

Stat. 1066

(1922),

31

U. S. C. ��

215-217

(1940).
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provides for the determination by

the heads of government departments and establishments of claims for
damage to or loss of privately owned property not exceeding $1,000 due
to negligence of any officer or employee of the Government acting within

the scope of his

authority.242

Public Law No. 267, approved June 5, 1920243 provides for the de
termination by the Director of the Coast and Geodetic Survey, upon
approval of the Secretary of Commerce, of claims for damages not
for which the Coast and Geodetic

exceeding $500
responsible.

Survey

is found

481, approved March 20, 1936244 provides for the
Attorney General of claims for damages to any
by
loss of privately owned property not exceeding
to
or
damages

Public Law No.

determination
person or
$500 in any

the

one

case

caused

by the

within the scope of their employment.
Public Law No. 112, approved July

F.B.I.

or

officers thereof

acting

3, 1943 ,245 empowered the Sec

retary of War

to consider, ascertain, adjust, determine, settle and pay
exceeding $500 in time of peace and not exceeding $1,000 in
time of war on or after May 27, 1941 for damage to or loss or destruc
tion of property, real or personal, or for personal injury or death caused
by military personnel or civilian employees of the War Department or
the Army, while acting within the scope of their employment, or other
wise arising from the non-combat activities of the War Department or
the Army. The claimant is not to recover where his own negligence,
in whole or in part caused the damage, injury or death.
Public Law No. 182, approved July 1, 19 1 8246 provides for the de
termination by the Secretary of the Navy of claims for damages to or
loss of privately owned property {other than damage caused by naval
vessels) not exceeding $500, for which men in the naval service or the
Marine Corps are responsible.
Section 4 of Public Law No. 18, approved June 16, 192 1247 as amended
by Public Law numbered 456,248 approved June 22, 1934 provided for

claims not

""See

note 38

Government

supra;

see

also

9 Law

Holtzoff, The Handling of Tort Claims Against the Federal

Contem.
M41 Stat. 10S4 (1920), 33 U. S. C. �
""49 Stat. 1184 (1936), 31 U. S. C. �
*"S7 Stat. 372 (1943), 31 U. S. C. ��

(1942)

and

Problems 311, 317-318.
8S3

(1940).
224(d) (1940).

223(b), 223(c), 223(d)

"MO Stat. 70S (1918), 34 U. S. C. � 600 (1940).
�"43 Stat. 63 (1921), 31 U. S. C. � 224(c) (1940).
*"48 Stat. 1207 (1934), 31 U. S. C. � 224(c) (1940).

(Supp. 1946).
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by the Postmaster General of claims for damages to
persons or property not exceeding $500 due to operations of the Post
Office Department, including claims based upon negligence of officers
the determination

or

employees acting within the scope of their employment.249
Senate Bill No. 2177 in the form as reported in the Senate,

May 31,
language in Section 424(a) for purposes of repealing PubHe Law No. 163 250 approved June 28, 1937. On the floor of the Senate,
however, Mr. LaFollette offered a series of amendments on behalf of the
committee which he described as "purely corrective and technical in
1946 contained

character." One of these amendments struck out the cited statute which

provided for determination by the Director of the Civilian Conservation
Corps and heads of cooperating departments and agencies of claims up
to $500 for property loss or damage, or personal injury caused by the
negligence of C.C.C. employees acting within the scope of their em
ployment.251 This provision of law was not put back into any subsequent
form of the bill in the various stages of its enactment, nor in the Public
The identical provision, for purposes of repeal, is contained in

Law.

H. R. 181 of the 79th

Cong., S. 114 of
Cong. In fact, it appeared in
all bills of the second period of Congressional consideration of tort
claims legislation which carried a section on repeals. It is also true
that claims based on negligence arising from the operations of the C.C.C.

the 78th

Cong.,

Cong.,

H. R. 1356 of the 78th

and S. 2221 of the 77th

in the past constituted a considerable part of tort claims asserted
against the Government.252 The deletion of the statute relating to

arising from the operations of the C.C.C. from
predicated upon the liquidation of the Civilian
which
was to be accomplished not later than June
Conservation Corps,
30, 1943. This made unnecessary the repeal herein of the provision

settlement of claims
this Act

was

of

course

of law adverted to.

Section

424(b),

""See note 42 supra;
2d Sess.

(1942) 47,

="50 Stat.

321

as

indicated in the

see

also

Hearings

on

preceding paragraph dealing
H. R. 5373 and H. R. 6463, 77th

with
Cong.,

48.

(1937),

16 TJ.

S. C.

� 584(o)

(1940).
also, 39 Ops. Att'y Gen. 102 (1937) showing
that claims cognizable under the statute are only those predicated upon negligence.
^See note 42, supra; Congressional recognition of the Civilian Conservation Corps
activities as a potential source of claims under the bill is evident from the legislative
history thereof. Hearings before House Committee on the Judiciary on H. R. 5373' and
H. R. 6463, 77th Cong., 2d Sess., (1942) 33, 47; Hearings before Subcommittee No. 1
of the House Judiciary Committee on H. R. 7236, 76th Cong., 3d Sess. (1940) 7.
"92 Cong. Rec, June 6, 1946

at

6518;

see
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repeals as affecting administrative adjustments, saves from repeal existing
provisions of law authorizing any Federal agency to consider, ascertain,
adjust, settle, determine or pay any claim on account of damages to
or loss of personal property or on account of personal injury or death
where the damage, loss, injury or death was not caused by negligent
or wrongful act or omission on the part of any government officer or
employee while acting within the scope of his employment.
Another quite important proviso at the end of Section 424(b) saves
from repeal "any other claim not cognizable under Part 2 of this title"
(administrative adjustments).253

Separability Clause
100(b) the usual "separability clause,"
Congress to save the remaining provisions of
the statute in the event of a legal determination of the unconstitutionality
or other invalidity of any part thereof in its application to particular
The Act contains in Section

evidencing

the intent of

circumstances.

Volume of Claims
of

An informal survey made by the Claims Division of the Department
Justice covering six Governmental agencies the Federal Works
�

the War Department the Post Office Department the Agri
culture Department the Interior Department and the Justice Depart-

Agency

�

�

�

�

""This language saves from repeal the following provisions of law empowering the
and the Coast Guard, respectively, to adjust, settle, determine, etc. administrative
claims arising out of negligence due to operations of Navy and Coast Guard vessels

Navy

up to the amount of $3000; adjustment by the Navy of claims for damages occasioned
by vessels; affecting the Coast Guard, wherein Secretary of Treasury may consider,
ascertain, adjust and determine any claims, etc. on account of damages occasioned by
collisions or incident to operations of the vessels of the Coast Guard or Public Health

Service where the amount does not exceed $3000. Such amount in

excess

of $1000 is

of Part 2, Title IV of the Tort Claims Act but insofar
the amount does not exceed $1000, the same federal agency would still retain juris

clearly beyond the jurisdiction
as

This exception from juris
thereof under Part 2 of Title IV of the Act.
diction of the Act f.or these cited statutes is in accord with the policy of Congress as
shown by its express exception of Admiralty and Public Vessels matters under � 421(d)
diction

of the Act; Hearings on H. R. 5373 and H. R. 6463, 77th Cong., 2d Sess. (1942) 69, 45;
Sen. Rep. No. 1400, 79th Cong., 2d Sess. (1946) 34; Sen. Rep. No. 1196, 77th Cong.,

(1942) 8. In addition thereto, the titles of all of the Tort Claims bills of the
period of Congressional consideration, see note 5 supra, provided for the adjust
ment of "certain tort claims against the U. S.," etc., thus evidencing intent contra to
blanket inclusion. 2 Sutherland, Statutory Construction (3d ed. 1943, Horack) � 4802.
2d Sess.

second
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indicated that the first four of these named agencies had by far
the greatest number of all tort claims against the United States.254
During the consideration of the present Act in Congress, fear was
ment

�

expressed that the volume of claims which would be asserted against
the United States because of its provisions would be so great as to result
in

"literally numberless suits over the United States in all areas where
plaintiffs live," to such an extent that "the gate will be opened wide so
great difficulty will ensue."255
All factors considered, however, the statute represents a long step
in the right direction and the end of the archaic concept that "the King
can do no wrong."
""From the informal survey, above-mentioned, covering

July 1, 1942,

the

following excerpts

are

the

period July 1,

1941

to

taken:
Post
Office

War

Agriculture Interior

Justice
Dept. TOTAL

Dept.

FWA

Dept.

Dept.

Dept.

15,000

15,537

4,141

2,952

309

208

38,147

3,439

770

218

14

21,041

Number of accidents

reported by Employees
Number of tort claims
filed with the agency

'"Senate debate

4,506

12,094

on H.
R. 2177, 92 Cong. Rec, June 6, 1946 at 6492, 6493; House
Cong. Rec, July 25, 1946 at 10142, 10143; see also, Minority Views on H. R.
181, H. R. Rep. No. 1287, 79th Cong., 1st Sess. (1946) 13; H. R. Rep. No. 2245, 77th
Cong., 2d Sess. (1942) 18; Hearings before a Subcommittee of the Senate Committee
on the Judiciary on S. 2690, 76th Cong., 3d Sess. (1940)
18, 19. The enactment of the
law, however, is sufficient indication of a more sanguine point of view on the part of the
majority of the Congress.

debate,
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ADMINISTRATIVE LAW
STARE DECISIS IN

QUASI-JUDICIAL

complexities of modern
'J'HEaration
of governmental

PROCEEDINGS

American life have made the

rigid

sep

functions into the three broad classifi

cations of

legislative, executive and judicial impractical. The continued
successful operation of modern government requires that there be some
measure of
overlapping and that one branch of the government not be
forced to operate in a vacuum, i.e. constrained to operate in such a
manner that one branch of the
government cannot properly exercise
powers peculiarly
mental branch.

delegated

as

part of the functions of another govern

Administrative agencies, commissions, or boards, although properly
speaking parts of the executive branch of the government, exercise pow
ers formerly exercised only by courts in what is termed their
"quasijudicial" function. "Administrative tribunals both exercise the power to
'hear and determine' and also 'construe and apply the laws' in proper
cases."1 Since the number of administrative agencies exercising quasijudicial power has greatly increased, as has the sphere of public and
private rights affected by their determinations, this note proposes to
explore the doctrine of stare decisis2 as applied to administrative tri
bunals functioning in their quasi-judicial role.
The Nature

As

of

Stare Decisis

rule of law stare decisis et non quieta tnovere is one founded on
public policy. It is "not a contrivance to hamper the judge in administer
ing justice, but is intended to advance the general usefulness of the law
and thus benefit the greatest number".8 In its proper application it
a

"Pillsbury,

Administrative

Tribunals

(1923)

36

Harv. L. Rev.

405,

422.

*The doctrine has been stated thus:
"A deliberate or solemn decision of a court or judge, made after argument on a
question of law fairly arising in a case, and necessary to its determination, is an authority,
or binding precedent, in the same court or in other courts of equal or lower rank, in
subsequent cases, where 'the very point' is again in controversy; but the degree of
authority belonging to such a precedent depends, of necessity, on its agreement with
the spirit of the times or the judgment of subsequent tribunals upon its correctness as
a statement of the existing or actual law, and the compulsion or exigency of the doctrine
is, in the last analysis, moral and intellectual, rather than arbitrary or inflexible." Cham
berlain, Stare Decisis, 19.
*Von Moschzisker, Stare Decisis in Courts of Last Resort (1924) 37 Harv. L. Rev.

409, 410.
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does not

require a court to follow a clearly erroneous authority.4 It is
steadying influence on the judge and serves the beneficial purpose
of supplying, as a guide, a body of law previously laid down. To the
one on whom is fixed the
responsibility of deciding a case, it places
at hand the reasoned
thinking of learned predecessors on the same
problem, and whether he agrees and follows, or disagrees and distin
guishes, or overrules precedent, stare decisis serves to steady him, and
keeps him free from allowing sentiment or the vagaries of his own
a

unsettled benevolence to decide the case in hand.
The modus operandi of the doctrine of stare decisis
courts

(and

also

as

it would be

applicable

as

used in the

in the

quasi-judicial sphere
thus: "It expedites the

of administrative tribunals) has been stated
work of the courts by preventing the constant reconsideration of settled
questions; it enables lawyers to advise their clients with a reasonable

degree of certainty and safety; it assures individuals that, insofar as
they act on authoritative rules of conduct, their contract and other
rights will be protected in the courts; and, finally, it makes for equality
of treatment of all men before the law and lends stability to the ju
dicial arm of government."5
But in application the principle of stare decisis does not mean that
there can be no change in the law. If that were so the law would become
static, and the judge would be restrained from adapting the law to fit
the changing conditions of society. "We recognize that stare decisis
embodies an important social policy. It represents an element of con
tinuity in law, and is rooted in the psychologic need to satisfy reasonable
expectations. But stare decisis is a principle of policy and not a me
chanical formula of adherence to the latest decision, however recent
and questionable, when such adherence involves collision with a prior
doctrine more embracing in its scope, intrinsically sounder, and verified
by experience."6 Indeed our laws as. set out in the decisions of courts
molded by the tempering doctrine of stare decisis, "are not arbitrary
edicts or conclusions reached by the application of subjective standards
of individual judges to the facts before them, but rather are the prod
ucts of an intensive examination of objective elements, tempered by
the refined views of the times and molded in the laboratory of judicial
'Mason

v.

Cotton Co., 148 N. C. 368, 62 S. E. 625

sVon Moschzisker, op. at. supra note 3.
�Helvering v. Hallock, 309 U. S. 106, 119

(1940).

(1908).
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experience into rules

painstakingly

or

and that it is not

of action.

71

"7

Indeed we do not have to search
look far afield to note the pliability of this doctrine

shackling

The Nature

.

.

in its

.

applicability.8
Quasi- Judicial

of the

Function

It must be conceded that the

principle or doctrine of stare decisis
only
applied,
applicable at all, to administrative agencies
or
tribunals operating in a quasi-judicial capacity. "Quasi-judicial
be defined as the power to perform acts administrative
power may
in character, but requiring incidentally the trial and determination of
questions of law and fact."9 And, if the doctrine of stare decisis is to
govern administrative agencies, it can govern and be applied only when
the administrative tribunal is determining a question of law.
It can be said that administrative tribunals are substantially fact
finding agencies, and that their primary duty is to decide questions of
fact in the light of the rule of law under which they operate.10 Their
decisions on questions of fact are encompassed by the powers delegated
by the legislature to them. In the final analysis of their grant of power,
the courts exercise the basic judicial function, in that it becomes the
duty of the courts to apply the law to the administrative determination
of the agency. Considered in this light it is doubtful whether the agency
is acting in a "judicial" role at all. It acts in an administrative capacity
in that it effectuates the purpose and spirit of the statute creating it,
but not in a quasi-judicial capacity. "The very fact that judicial review
has been accorded, however, makes evident that such decisions are only
conclusive as to properly supported findings of fact."11 It must be
granted that to a limited extent the administrative agency has the ne
cessity of interpreting the law it applies, but its judicial duties in such
a case are foreshadowed by the fact that the court has the final duty
of applying the law, even though its scope of judicial review is limited
to insure that the agency has applied the correct rule.12 Since the court
be

can

if it is

...

'Von Moschzisker, op. cit. supra note 3, at 413.
8See e.g., Graves v. New York ex rel. O'Keefe, 306 U. S. 466

Tompkins,
Coronado

(1939); Erie R.R. v.
(1938) ; cases collected by Brandeis, J., dissenting in Burne't v.
Oil and Gas Co., 28S U. S. 393 40S, 407-408 (1932). See also von Moschzisker,
304 U. S. 64

,

op. cit. supra note 3,

�Pillsbury,
10I

at 416.

Administrative

Tribunals

(1923)

36

Harv.

L.

Rev.

405,

420.

Baur, Administrative Law (1942) � 52.
"Social Security Board v. Nierotko, 327 U. S. 358 (1946).
von

""Administrative determinations must have

a

basis

in

law and must be

within

the
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has, therefore, the primary duty
of the judicial function.
But within the ambit of its

of
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applying

the

law,
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it has assumed all

an administrative agency
for the future. This
of
rules
has,
functions,
making
is called the legislative power of the agency,13 and these rules have the
force and effect of law,14 the same as though the legislature wrote them
as one

of its

statutory power

the

into the act itself.15

With the power to make these rules lies the con
comitant power to interpret and apply them in particular cases and to
decide controversies arising under them.18 This latter is what is strictly

speaking called

the

"quasi-judicial" function

of

an

administrative

tribunal.

The function of the administrative agency in such a case must
partake of the judicial; the administrative agency has by its own
act set up its own body of laws within the sphere of its creating

interpretation of a rule or regulation by an admin
board, or the resolving of a controversy arising out of
the construction of
a duly created rule or regulation, necessitates
of
effect
the
force
and
law,17 and therefore
something having
the construction of that which, in a limited field, is law.18 Tc
illustrate this point: The members of the bar of a particular agency,
such as those who practice before the Federal Communications Com
mission, have as their governing body of law the rules and regulations
of the Communications Commission adopted to formulate and delineate
the powers granted to that Commission by the Communications Act of
1934. Insofar as they can be said to practice law before the Com
munications Commission, they practice law within the narrow ambit
of the Communications Act and the rules and regulations adopted by
An

statute.

istrative

the Commission pursuant to that Act.
This then is the scope of this article; to

investigate the applicability

granted authority. Administration when it interprets a statute so as to make it apply
An agency
to particular circumstances acts as a delegate to the legislative power.
That is a judicial function."
may not finally decide the limits of its statutory power.
...

Id. at 369.

"I

von

Baur, Federal Administrative Law (1942) � 8.
v. Shreveport Grain & Elevator Co., 287 U. S. 77

"United States
"United States

v.

Grimaud,

220 U. S. S06

(1932).

(1911).

note 9,' at 422.
Shreveport Grain & Elevator Co., 287 U. S. 77 (1932).
""To adjudicate upon, and protect the rights and interest of individual citizens, and
to that end to construe and apply the laws, is the peculiar province of the judicial
department." (Italics supplied) 1 Cooley, Constitutional Limitations (8th ed. 1926) 132.

"Pillsbury, op. cit. supra
"United States

v.
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of stare decisis as a doctrine to be applied to an administrative tribunal
in its quasi-judicial function as defined above. As far as possible we
will avoid the discussion of an administrative board's interpretation of
the act creating it as an extrinsic aid to the courts, which must finally

interpret the statute,
Analysis

Many

of

cases

to resolve

Cases Denying

ambiguities.
the

Applicability

of

Stare Decisis

principle of

may be cited to support the view that the

stare decisis is not

applicable to the determinations of administrative
tribunals.19 But that view has as its operating basis first, the principle
that it is the primary function of the court of law to review matters
of

law; second, that
its

each administrative determination must be based

record made and must

perforce be upheld if supported by
evidence;20 and, third, that, so long as the agency reaches
a valid conclusion, it is not a court's function to investigate to determine
whether the agency was consistent in reaching the conclusion.21 These
principles, though stated separately, have as their primary basis the
necessity that in the case under review the administrative agency reach
the correct conclusion under the powers given it by the statute creating
it without infringing on the doctrine of due process of law.22
It is in relation to this last statement of principle that courts perforce
on

own

substantial

most often make the blunt statement that stare decisis should not be

applicable to administrative agencies. To analyze: in Northern Pacific
Ry. v. United States,23 it was stated: "It is not necessary to discuss
the departure, if any, between the present order and the prior views
Suffice it to say that the decisions

of the Commission.

are

not stare

An administrative agency may change its position." But that
statement denying the applicability of the principle of stare decisis arose
in a case where the court had first decided that the determination of
decisis.

ME.g. Virginian Ry.

v.

United States, 272 U. S. 658

(1926)

;

Northern Pacific

United States, 41 F. Supp. 439 (1941) afj'd 316 U. S. 346 (1942) ; Helvering
U. S. 106 (1940) ; See also The Holmes-Pollock Letters, Vol. 1, at 239.
"F. C. C. v. Pottsville Broadcasting Co., 309 U. S. 134 (1940).

""Georgia

P. S. C.

v.

United States, 283

U. S. 765

v.

Ry. v.
Hallock, 309

(1931).

'"The agency has the power to amend, set aside, and interpret its

own

rules and its

allegation of inconsistency with previous rules
if there is no showing of fraud, insufficiency of evidence, or irregularity of proceedings.
Brotherhood of Locomotive Firemen and Enginemen v. Kenan, 87 F. (2d) 651 (C. C. A.
5th, 1937).
"41 F. Supp. 439, 446 (D. C. Minn. 1941).
action cannot be set aside

on

the

mere
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the

harmony with its statutory authority and that

taken may have been based on an
Again in the oft-cited Virginian Ry.

construction

erroneous

of the act.
v. United States2* case,
it was categorically stated that the commission (again the I.C.C.) was
not bound by any doctrine of stare decisis; but that statement was
the holding that stare decisis is inapplicable
when it is later believed that the existing constructural rule

temporized by

particularly
clearly

was

erroneous.25
It could not be

argued that those

since stare decisis

was

cases

were

incorrectly decided,

intended to be inexorably applied so
correction of a prior erroneous doctrine

never

as

or
prevent any subsequent
decision.26 "The administrator is expected to treat experience not as
a jailer but as a teacher."27 Indeed flexibility was one of the objectives

to

granting such broad statutory power to make adminis
judicial determinations.28 This idea is succinctly
summed up by Mr. Justice Frankfurter speaking for the majority of
the Court in Helvering v. Hallock:29 "Our problem then is not that of
rejecting a settled statutory construction. The real problem is whether
a principle shall prevail over its later misapplications.
Surely we are
not bound by reason or by the considerations that underlie stare decisis
to persevere in distinctions taken in the application of a statute which,
on further examination, appear consonant neither with the purpose of
the statute nor with this Court's own conception of it."
of

Congress

in

trative rather than

To

sum

up then: in

cases

most often

M272 U. S. 658, 66S-666 (1926).
"In this connection it is interesting to note the
48 F.

States,
error

for the

decision.

Supp. 79,

83

cited to sustain the rule that

case

of

Virginia Stage

(D. C. Va. 1942), where the argument

Interstate Commerce Commission to follow

a

was

Lines

v.

United

made that it

rule laid down in

a

was

prior

Judge Dobie, after deciding that the decision of the Commission in the instant

within its statutory power, dismissed that contention in these words: "... there
is certainly no legal requirement that the decisions of the Commission be inconsistent.
case was

conflict compulsory.
we are not aware of any rule of law that makes chaos and
Surely nothing prohibited the Commission from merely referring to and incorporating
in its instant decision its own ruling in a previous decision, if it wished to avoid the
repetition and prolixity attendant upon a restatement of the considerations supporting its
And

action."

Tomkins, 304 U. S. 64 (1938).
S.E.C., 146 F. (2d) 791, 796-797 (C. C. A. 1st, 1945).
"Helvering v. Wishire Oil Co., 308 U. S. 90, 101 (1939); Shawmut Ass'n.
146 F. (2d) 791, 796 (1945).
"309 U. S. 106, 122 (1940).
M5ee Erie R.R.

^Shawmut Ass'n.

v.

v.

v.

S.E.C.,

1946]
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stare decisis is not

binding on administrative tribunals, the courts were
the proposition as a means of
overruling erroneous prior con
structions. In those cases it could never be
argued that erroneously
decided cases should be binding precedents. The
administrative

using

prior

determinations could never be held binding as
precedent where they are
at odds with the determination made in the case under
review, and
where it has been decided that this latter determination was
correctly
made. But this means not that stare decisis is
inapplicable

generally

to administrative

ticular
was

where

case

upheld

determinations;

on

as a

review

but that it is

in the par
matter of law the administrative determination

as

being correctly

inapplicable

made.

Why Stare Decisis Should Be Applicable

Though authorities are often cited in support of the proposition that
administrative agencies are not bound by the doctrine of stare decisis in
making their determinations, as a matter of practical application, a
great deal of reliance is placed upon precedents by such agencies, and
determinations are often accorded a great deal of weight.80 It

prior

would be vain to argue that administrative agencies must be
bound by their own prior decisions. To attempt to impose such

rigidly
a

rule

would strike at the foundation of the very existence of administrative
agencies, and it would be directly incompatible with the established rule

that an agency's decision must be governed by the facts developed in
each case.31 But the argument can be validly made that once the agency
has determined the correct statutory criteria to be applied to a particular
case, such
cases

a

statutory criteria then

involving

the

same

or a

must be

applied

similar set of facts.

to all

succeeding

To allow otherwise

"See Rep. Att'y. Gen. (1941) 466. Appendix M of that report summarizes the reliance

precedents by the individual administrative agencies of the Federal Govern
Concerning some agencies it is stated that their practice of citing and following
precedents is well known, e.g. Board of Tax Appeals, The Bureau of Internal Revenue
(concerning which it is said that "The tendency to apply the doctrine of stare decisis
is unusually strong.") ; which other agencies give little or no weight to their prior
decisions, e.g. the Federal Communications Commission. In this connection it is interesting
to note the introduction to Appendix M formulated by the Committee: "The following
description of the agencies' practices is based upon examination of available documentary
materials and upon extensive interviews with the agencies' personnel. It is a striking
fact that in almost every instance the agencies' officers who were interviewed expressed
the belief that they accorded to the precedents of their respective agencies as much
weight as is thought to be given by the highest court of a state to its own prior decisions."
""Courier Post Publishing Co. v. F. C. C, 104 F. (2d) 213 (App. D. C. 1939).
placed
ment.

upon

76

The Georgetown Law

Journal

35: p. 69

[Vol.

would create the anomalous and capricious situation of the unformulated
and unknowable criteria vacillating to and fro according to predispo

sitions,
the

sentiments

or

mental

vagaries of those charged with deciding

cause.

administrative agency's power is determined, it would
be manifestly unfair if the agency did not treat the same or similar
circumstances alike. "Consistency in administrative rulings is essential,
for to adopt different standards for similar situations is to act arbitrarily.
Under such circumstances, affirmative orders violate administrative dis
cretion and become punitive, rather than remedial measures
",32 It
Indeed

once an

.

is

only

.

.

essential fairness to all concerned to have the status of the ad

ministrative power laid to rest that to be done by having the agencies
bound by their own well formulated prior interpretations. If the agencies'
powers be subject to two or more different interpretations, then it would
�

denial of due process of law if one alternative be not adopted and
followed; rather than to have all litigation "vary as the size of the

be

a

chancellor's

foot", "... radical departures from administrative inter
pretation consistently followed cannot be made except for most cogent
reasons."33 Indeed the least that such language implies is that there
must be some reason assigned why a particular determination is made
contra to all preceding determinations. To change without noting at
least some reason threatens the impendence of an arbitrary or capricious
act.

Since the doctrine has been formulated that

reviewing

courts must

allow the judgments of administrative tribunals, as expert bodies, to
stand if there is any warrant for the determination made in the record,34
courts should be loathe to

attempt

to

impose

a

policy

of

having prior

decisions bind. Indeed they only consider such a premise when the
contention is made that for the tribunal to act contrary to the way it
has in the past is for its action then to be in the nature of an arbitrary

capricious one.35

by reason of policy and effective administration
will
not bind administrative agencies to a rigorous
courts should not and
and unfluctuating doctrine of stare decisis, it is for the agencies them
selves, in order -that they insure essential fairness, not to jeopardize
or

"N. L. R. B.

s�WOKO,

Inc.

v.
v.

Since

Mall Tool Company, 119 F. (2d) 700, 702 (C. C. A. 7th, 1941).
F. C. C, 153 F. (2d) 623, 631 (App. D. C, 1946).

"Rochester Telephone Corp. v. United States, 307 U. S. 125, 145, 146 (1939).
^WOKO, Inc. v. F. C. C, 153 F. (2d) 623 (App. D. C, 1946); N. L. R. B.
Mall Tool Co., 119 F. (2d) 700 (C. C. A. 7th, 1941).
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the interest of
from adopted

parties doing business with them by radical departures
polices and courses previously adopted as being sound

and correct.
Recognition

of the

Applicability

The Federal Communications

of the

Principle

Commission, though admittedly

not an

agency that feels itself bound by its own prior decisions,36 correctly
stated the obligation and policy of an administrative agency in one of
its recent opinions.37 The Commission stated:
"A

majority of the Commission, however, believe that on the full record
before it the Commission has no alternative, but to grant the application
unless the uniform precedents of seventeen years of radio regulation are
to be ignored and a complete reversal of administrative policy is to be
adopted. While

administrative agency is not bound by the doctrine of
believe that sound public administration demands respect
for established policies. We believe that any change in policy as fundamental
as the one advocated by the minority should, if it is to be effective, be
brought about by legislation or by rules and regulations of general applica
bility. If matters of such importance are left to case-to-case decisions,
basic policies can be expected to shift back and forth with changes in
stare decisis

an

we

membership of the Commission making it impossible for the public to
know from one day to the next what the policy is. We believe that ad
ministrative agencies such as this Commission have an obligation to adhere
to uniform policies, and when developments dictate a change, to adopt after
appropriate notice a rule of general application so as to avoid the color of
discrimination in a particular case." (Italics supplied).
The Communications Commission is not alone in this recognition of
the obligation of administrative tribunals not to violently reverse adopted
policies. The Interstate Commerce Commission has observed:38 "But
when upon a given state of facts, we reach a conclusion regarding certain
rates

we

garding

will adhere to that conclusion in

the

same or

similar rates unless

subsequent proceedings
facts are brought to

new

re
our

"See Rep. Att'y Gen. (1941) 466, Appendix M. Compare In re Renewal of License
of Station WOKO, F. C. C. Docket No. 6486, Decided Mar. 27, 194S with Panama City
Broadcasting Co. (WDLP), 9 F. C. C. 208 (1942); Ocala Broadcasting Co. (WTMC),

(1942) ; Red Lands Broadcasting Ass'n., 8 F. C. C. 473 (1941) ; East
Broadcasting Co. (KGKB), 8 F. C. C. 479 (1941); Lee E. Mudgett (KRKO), 8
F. C. C. 226 (1940); Cannon System, Ltd. (KIEV), 8 F. C. C. 207 (1940); Navarro
Broadcasting Ass'n. (KAND), 8 F. C- C. 198 (1940).
"In the Matter of Powel Crosley, Jr., Transferor, and The Aviation Corporation,
Transferee, F. C. C. Docket No. 6767, Sept. 6, 1945 (not yet reported).
"American Glue Co. v. Boston & Maine Ry. 191 I. C. C. 37, 39 (1932).
9 F.

Texas

C. C. 223
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attention, conditions are shown to have undergone a material change,
proceeded on a misconception or misapprehension."39 Standards
such as these should be observed by all administrative tribunals before
they depart from their established precedents, for by following such a
norm they would insure equality of treatment to all.
The Securities and Exchange Commission has gone even further to
insure justice and fair and impartial treatment. This Commission, hav
ing before it the need to change a previously annunciated ruling, stated :
"We consider it preferable in the interest of justice and fair play not
to overrule these precedents retrospectively."40 This policy of that Com
mission to give ample warning before in fact overruling prior decisions
is not limited to a single instance.41
or we

Conclusion

beginning of this article administrative boards
assuming an important place in our modern life. But
as their control increases so should their duties be more clearly defined.
To bind them to a workable policy of stare decisis would not hamper
their flexibility, nor take too much elasticity from their paramount dis
cretion. For those who do business with such agencies to be able to
know what the present law "is" is only commensurate with justice and
due process. Notwithstanding that even a properly handled principle
of stare decisis might shackle administrative agencies to some extent,
this would be more than offset by its insurance of equal justice. An
adopted policy of stare decisis would be but concomitant with the prin
ciple that ours is a government "not of men, but of law."
As

was

stated in the

and tribunals

are

WILLIAM A.

KEHOE, JR.

Pittman, The Doctrine of Precedents and the Interstate Commerce Com
(1937) 5 Geo. Wash. L. Rev. S43.
"In the Matter of Engineers Public Service Co., 8 S. E. C. 366, 377 (footnote 4), (1940).
uIn the Matter of Virginia Public Service Co., 6 S. E. C. 419 (1939).
"See also:

mission

FEDERAL LEGISLATION
THE LEA ACT: AN ENACTMENT TO PROSCRIBE CERTAIN

COERCIVE PRACTICES AFFECTING BROADCASTING

majority of the American people, molested by national
unrest, incensed by their inability to purchase freely the post-war
luxuries of the war's dreams, and coached and prodded by our national
press, have become greatly alarmed over the power which has come
to rest in the hands of labor unions and their leaders. Of these unions,
the one which has outdistanced the field with its demands, its organi
zation, and with the effectiveness of its methods is the American Feder
ation of Musicians. Mention of its name brings to the mind of the
reader the figure of its president and all-powerful leader, James C.
Petrillo. It would be an affront to Mr. Petrillo to discuss the legislation
to be treated herein without making reference to some of the outstand
ing events which prompted and provided background for the enactment

'TTHE great

of the Lea Act.1
The professional musician had long felt that his was an unhappy
position in our economic life. The popular use and intensive exploitation
Of the phonograph, the radio, the movietone, and the "juke box"2 further
served to make his way of life a difficult one. It was imperative that
the musicians organize themselves to combat these ills or, as an alterna
tive to starvation, reduce their number drastically. The American
Federation of Musicians has largely solved their problem. To attain
their goal they made liberal use of their legislative rights to strike,
picket and boycott. With these weapons they have insured greater
employment for their members, better working conditions, increased
wages, and have decreased competition from amateurs, nonmembers
and foreign musicians to the zero point in the broadcasting industry.
This has not been brought about, however, without inconveniencing and
incurring the displeasure of the broadcasting companies and, more im
portant, of the music-loving American public as a whole.
As an illustrative example of the many skirmishes in the war for
control, a series of events which occurred in 1942 is worthy of recolJPub. L. No. 344, 79th Cong., 2d Sess. (April 16, 1946), 47 U. S. C. A. 506 (Supp.
1946). An Act to amend title V of the Communications Act of 1934 so as to prohibit
certain coercive practices affecting radio broadcasting.
2An automatic, coin-operated phonograph.
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lection. These events, having culminated in the institution of a suit
by the United States in the District Court for the Northern District
of Illinois, are set forth in the court's opinion as follows:

"(a) On June 25, 1942, the defendant, James C. Petrillo notified Decca
Records, Inc., Columbia Recording Corporation, and RCA Manufacturing Com
pany, Inc., that their licenses from the A. F. of M. [American Federation of Musi
cians] for employment of its members in the making of musical recordings would
expire July 31, 1942, and would not be renewed; that from and after August
1, 1942, the members of the A. F. of M. would not play or contract for
recordings, transcriptions, or any other form of mechanical reproduction of
music ;

July 16, 1942, the defendant, James C. Petrillo, notified the
Broadcasting Company that it must cancel the Saturday afternoon
symphonic broadcasts of the high school orchestras from the National Music
Camp at Interlochen, Michigan, and such demand was met. These concerts

"(b)

On

National

have been broadcast every summer for twelve years as a part of a national
musical educational program for young musicians;
"(c) On July 27, 1942, the defendant, A. F. of M., acting through its local
union, ordered all A. F. of M. bands to boycott all radio stations in Southern
California affiliated with the Don Lee Broadcasting System for the purpose
of forcing Radio Station DFRC (sic) of San Francisco, an affiliate of the
Don Lee Broadcasting System, to hire a larger and more expensive orchestra,
although no dispute of any kind existed between the A. F. of M. locals and
radio station affiliated with the
"3
Radio Station KFRC.
any

.

.

Don

Lee

Broadcasting System except

.

The Government sought to enjoin the defendants from the above ac
tivities, alleging them to be violative of the Sherman Anti-Trust Act.4
of the Government's motion for

temporary injunction
complaint, the court de
nied the former and granted the latter, holding that "jurisdiction does
not exist to grant any of the injunctive relief here sought" and that
"the acts complained of may not be considered or held to be violations

Upon hearing

and of the defendant's motion to dismiss the

of any law of the United States."5
v. American Federation of Musicians, 47 F. Supp. 304, 306
(N. D. Ill
denied, 318 U. S. 741 (1942).
426 Stat. 209 (1890), IS U. S. C. �� 1-7 (1940).
"United States v. A. F. of M., 47 F. Supp. 304, 308 (N. D. HI. 1942). The court
found that the acts complained of fell within the ambit of the Norris-LaGuardia Act,
47 Stat. 70 (1932), 29 U. S. C. �� 101-115 (1940), and of Section 20 of the Clayton
Act, 38 Stat. 730 (1914), 15 U. S. C. �� 12 et seq. (1940).
The crux of this holding is imbedded in the court's finding that "the subject of the
dispute is, generally speaking, the question as to whether the members of the union
shall be employed to make all the music that is to be made or shall be employed to

*United States

1942),

cert,
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Also futile in
before

gaining

a

withdrawal of Mr. Petrillo's orders

was

a

subcommittee of the Senate Committee on Interstate
hearing
Commerce6 before which the "music czar" was invited to and did testify.
The only result obtained was the promulgation shortly thereafter of
a

terms, issued by the A. F. of M. through Mr. Petrillo, with which the
recording companies were to comply in order to resume manufacture
and sale of their commodities.

The

companies found themselves forced

to

comply therewith

to

prevent the repetition of these and many similar incidents. In Jan

though the chief demand entailed the pay
ment of a certain tribute per record to the union's "employment fund."7
At the insistence of the public and the press, the Congress took steps
even

uary of

1945, bills were introduced in both the Senate and the House
Representatives, in the former by Senator Vandenberg and in the
latter by Representative Lea. These bills were consolidated and, with
subsequent amendments, became Public Law 344, enacted to amend
Title V of the Communications Act of 1934 by inserting after Section
505 of that Act the provisions passed upon as Section 5 06. 8

of

The Lea Act

general, the Act as passed attempts to protect broadcasting com
panies from certain coercive union demands by making such coercion
criminally punishable. The statute comprises five parts: parts (a) and
(b), setting forth the practices outlawed; part (c), expressly exempting
from criminal liability the attainment of any of the outlawed objectives
by lawful contracts or negotiations; part (d), assessing the penalty for
violation of any provision of subsection (a) or (b); and part (e),
defining the term "licensee".
The new section which is added to the Communications Act by the
Lea Act is set forth in its entirety as follows:
In

make only a part of it, the remainder being made by means of phonograph records and
electrical transcriptions and by amateur musicians. They announced themselves to be
satisfied that the union and its members and the

employers of the latter are disputing
employment' and that, accordingly, the dispute involved in
this case is a 'labor dispute' within the meaning of the Norris-LaGuardia Act." Ibid.
*78th Cong., 1st Sess., Use of Mechanical Reproduction of Music, (unprinted) (1943
Hearings)
'Electrical Transcription Manufacturers and American Federation of Musicians, 16 War
Labor Reports 369 (1944).
in respect of

a

'condition of

.

"See

note 1

supra.
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"COERCIVE PRACTICES AFFECTING BROADCASTING
"Sec. 506. (a) It shall be unlawful, by the use or express or implied threat
of the use of force, violence, intimidation, or duress, or by the use or express
or
or implied threat of the use of other means, to coerce, compel or constrain
attempt to coerce, compel, or constrain a licensee
�

employ, in connection with the conduct of
such licensee, any person or persons in excess
employees needed by such licensee to perform actual

"(1) to employ or agree
the broadcasting business of
the number of
services ; or
of

"(2)

to pay

or

of value in lieu of

give or
giving,

to

or other thing
employment to
the conduct of the broadcasting
number of employees needed by

agree to pay or give any money
on account of failure to give,

or

or persons, in connection with
business of such licensee, in excess of the
such licensee to perform actual services; or
"(3) to pay or agree to pay more than

any person

once for services performed in
connection with the conduct of the broadcasting business of such licensee; or
"(4) to pay or give or agree to pay or give any money or other thing
of value for services, in connection with the conduct of the broadcasting

business of such

licensee, which

are

not to be

"(5) to refrain, or agree to refrain,
the broadcasting of a noncommercial
connection with which the participants

from

performed;
broadcasting

or
or

from

permitting

educational or cultural program in
receive no money or other thing of
value for their services, other than their actual expenses, and such licensee
neither pays nor gives any money or other thing of value for the privilege
of broadcasting such program nor receives any money or other thing of value
account of the

on

"(6)

to

broadcasting of such
or agree to refrain,

program; or
from broadcasting

any radio communication

originating outside

refrain,

broadcasting of

or permitting the
the United States.

It shall be unlawful, by the use or express or implied threat of the
force, violence, intimidation or duress, or by the use or express or
implied threat of the use of other means, to coerce, compel or constrain or
attempt to coerce, compel or constrain a licensee or any other person
"(1) to pay or agree to pay any exaction for the privilege of, or on
account of, producing, preparing, manufacturing, selling, buying, renting, oper
ating, using, or maintaining recordings, transcriptions, or mechanical, chemical,
or electrical reproductions, or any other articles, equipment, machines, or
materials, used or intended to be used in broadcasting or in the production,
preparation, performance, or presentation of a program or programs for
broadcasting; or
"(2) to accede to or impose any restriction upon such production, prep
aration, manufacture, sale, purchase, rental, operation, use, or maintenance,
if such restriction is for the purpose of preventing or limiting the use of
such articles, equipment, machines, or materials in broadcasting or in the
production, preparation, performance, or presentation of a program or pro
grams for broadcasting; or

"(b)

use

of

�

"(3)
by

to pay

means

of

or

agree to pay any exaction
or transcriptions, of

recordings

on

a

account of the

program

broadcasting,
previously broadcast,

83

Federal Legislation

1946]

or agreed to be made, for the services actually
performance of such program.
"(c) The provisions of subsection (a) or (b) of this section shall not be
held to make unlawful the enforcement or attempted enforcement, by means
lawfully employed, of any contract right heretofore or hereafter existing or of
any legal obligation heretofore or hereafter incurred or assumed.
"(d) Whoever willfully violates any provision of subsection (a) or (b) of
this section shall, upon conviction thereof, be punished by imprisonment for
not more than one year or by a fine of not more than $1,000, or both.
"(e) As used in this section the term 'licensee' includes the owner or owners,
and the person or persons having control or management, of the radio station
in respect of which a station license was granted."

payment having been made,
rendered in the

At first blush it would seem that the practices proscribed are such
unreasonable acts of extortion that their moral and legal interdiction
is not to be questioned. Yet it must be remembered that it is only by

demanding the employment

of musicians in

excess

the contribution to the union for services not to be
exclusion from the broadcasts of

educational,

of those

needed,
and the

rendered,
foreign

cultural and

pro
grams that the American Federation of Musicians has been able to
provide wider employment for its members.

Nevertheless, no adherent to
petition will fail to recognize

the

principles

of free trade and

com

in both the first part, protecting the
licensee from the coercive efforts of the union to "featherbed" its mem

bers, and the second part, condemning the interference with the use of
recordings and transcriptions, the acknowledgment of the right of the
broadcaster to conduct and manage his own business. Surely he should
be free to reject such unreasonable demands. Moreover, when it is
considered that a tribute of approximately $20,000,000 is being paid
annually to the union of musicians,9 which fund might otherwise be used
to the public's interest in improving radio service, and that many de
sirable broadcasts by amateurs and by transmission from foreign sources
are being withheld from the radio audience, it is impossible to avoid
the conclusion that Congress has a clear duty to remedy the situation
if it can be done without denying to anyone his constitutional rights.
In adjudicating the constitutionality of this Act, the courts will find
little precedent upon which to base their decisions. They are confronted
by a dearth of cases directly in point, as the Act is an innovation in
the field of labor relations. For the first time Congress has passed a
law which purports to make punishable peaceable striking and picketing.
"H. R. Rep. No. 1508, 79th Cong., 2d Sess. (1946) 3.
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Only by analyzing the criticisms which may be leveled at this legis
lation in the light of statements of policy made by the tribunals from
time to time

ality

can one

arrive at

a

reasonable estimate of the constitution

of the Lea Act.

The first serious charge made against the Act is that it is discrimi
natory, in that (1) it applies only to the employees and not to the
employers, (2) it applies only to the radio broadcasting industry, and
it was,
Musicians.

(3)

apparently, directed

at

Petrillo and the

Federation

of

It is not mere petulance to argue that the bill applies only to the
employees and not to the employers. None of the nine provisions in
parts (a) and (b) of the Act, enumerating the objectives which may
not be attained by coercive means, is per se unlawful. In fact, the Act
itself, in part (c), declares that these objectives shall not be held un
lawful when lawfully attained. The employers, therefore, may at will
impose upon the industry the same conditions which, if brought about
by the acts of the employees, would subject the latter to fine and im
prisonment. This seeming discrimination cannot possibly hurt the em
ployees, however, as they may still unite and strike to restrain the
licensees from so acting, and such strike would not be subject to the
prohibitions of this or any other statute. Moreover, the Supreme Court
has time and again upheld Congress' right to legislate against one par
ticular danger without providing for other evils of lesser urgency. This
was clearly shown in Hirabayashi v. United States,10 in which case the
constitutionality of an act applying only to United States citizens of
Japanese descent was upheld as an emergency war measure. Similarly,
in Central Lumber Co. v. South Dakota11 the Supreme Court affirmed
the authority of the state legislature to pass a law regulating discrimi
natory sales made within the state for the purpose of destroying com
petition, despite the fact that the act applied only to dealers having
more than one place of business in the state.
The Court said: "If a
class is deemed to present a conspicuous example of what the legislature

seeks to prevent, the Fourteenth Amendment allows it to be dealt with
although otherwise and merely logically not distinguishable from others
not embraced in the

law."12

Nor does the fact that the Act
10320 U. S. 81
"226 U. S. 157

"Id.

at 160.

(1943).
(1912).

places

its

prohibitions only

upon the
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Broadcasting industry of itself violate the equal protection clause of
the Constitution,13 as numerous other legislative acts dealing with only
one industry or class have been upheld
by the Supreme Court. An out
standing example may be drawn from the insurance field. In Carrpll
v. Greenwich Insurance Co.,1* in which a state statute
prohibiting com
binations of insurance companies was held constitutional, the Court
said: "... if an evil is specially experienced in a particular branch of
business, the Constitution embodies no prohibition of laws confined to
the evil, or doctrinaire requirement that they should be couched in
all-embracing terms."
The accusation that the Lea Act was an expression of unrestrained
vindictiveness directed against Mr. Petrillo and the American Federation
of Musicians is

more difficult to dislodge. No one can deny
proposed and passed to curb the activities of
Mr. Petrillo. In the House debate, Congressman Brown of Ohio, one
of the proponents of the bill, emphatically said that the bill was "spe
cifically designed for the purpose of putting in his place and cutting
down to his size a man by the name of James Caesar Petrillo. We might
as well understand the issue right here and right now."15 The Act does
not mention the American Federation of Musicians specifically, how
ever, nor does it even mention musicians; and the act may well apply

that the

that is

one

legislation

was

the many thousands of artists and craftsmen other than musicians
are members of other unions in the radio broadcasting industry.
Yet, in light of the fact that the American Federation of Musicians is
to

who

group in the industry strong enough to make such
demands16 and the fact that it was the battle cry of "Interlochen" that

the

only

union

or

enabled the advocates of the bill to pass it through Congress, the
of the Act on grounds of discrimination is inescapable.
of

It may further be
employees needed

censure

charged that the phrase "in excess of the number
by such licensee" contained in part (a), subsection

(1), of the Act is so vague, indefinite and uncertain as to make the
law unconstitutional under the due process clause of the Fifth Amend
ment. The guiding principle, as stated in Conally v. General Construction
Co., is

that "the

crime,

and the elements

constituting it,

must

be

so

"U. S. Const. Amend. XIV.
"199 U. S. 401, 411 (190S).
"92 Cong. Rec. 1S80 (1946).

"Hearings before House Committee

on

H. R. 1648, 79th Cong., 1st Sess. (1945)

Interstate and
101-102.

Foreign Commerce

on

S. 63 and
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clearly expressed that the ordinary person can intelligently choose, in
advance, what course it is lawful for him to pursue."17 The phrase
"number of employees needed" is no more indefinite than "reasonable
allowance", which was upheld in United States v. Ragen,18 or "like neces
sary services", which was declared sufficiently definite in Kay v. United
States.19 A person acting in good faith would have nothing to fear from
such a phrase in the Act. Furthermore, it is difficult to see how Con
gress could have made the provision any more definite, since the Act
must apply to hundreds of stations of varying size and requirements
throughout the nation.
The most potent attack on the constitutionality of the statute, the
issue upon which it must stand or fall, is the contention of its opponents
that, by its terms, it contravenes the guarantee of free speech in the
First Amendment of the Constitution of the United States and the in

voluntary

servitude clause of the Thirteenth

it unlawful in certain instances to

picket

Amendment, by making

and strike.

phrase "of other means" in both parts (a) and (b) of the Act
subject of much discussion in both houses of Congress during
the debates on the bill. There can be no doubt that picketing, strikes,
and boycotts were intended to be included in its meaning.20 Repre
sentative Marcantonio of New York said in the Minority Report:
"... so sweeping a provision is a clear infringement of the constitutional
rights of speech and press and substantial impairment of the freedom
of action of individuals, which we have come to cherish as bulwarks
of democracy."21 An effort was made to rationalize this particular
phraseology of the statute as follows:
The

was

the

"It has been necessary to use the broad language 'or by the use or express
implied threat of the use of other means' in order to make the legislation
effective. It was necessary to use language broad enough to embrace actual
or threatened boycotts and actual or threatened strikes, because these, as well
as action or threatened action of like character, could well be among the means
by which the coercion, compulsion, or constraint prohibited by the bill may
or

"269 U. S. 385, 393 (1925). In this case,

an Oklahoma statute imposing severe cumulative
State, who paid their workmen less than the
current rate of per diem wages in the locality where the work was performed, was held
void because of the indefiniteness of the word "locality".
M314 U. S. 513 (1942).
M303 U. S. 1 (1938).
^Explanation of the Provisions of the Bill by Subsections, H. R. Rep. No. 1508, 79th
Cong., 2d Sess. (1946) 6, 7.
aE R. Rep. No. 1508, Part 2, 79th Cong., 2d Sess. (1946) 1.

punishments

upon

contractors

with the
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be accomplished or attempted to be accomplished. If the language
this broad the legislation would fail to accomplish its purpose."22

were

not

It should be pointed out that the provisions of the bill do not make
unlawful per se the acts of picketing and striking, but only make un
lawful the use of those means to coerce a licensee into doing certain
acts enumerated therein.23 The crux of the question, then, is found in
this

apparently anomalous statement. Certain objectives, perfectly
themselves, and perfectly lawful when arrived at by contract
or negotiations,24 are by this Act made unlawful when obtained by
strikes, picketing, or boycotts, or by express or implied threat thereof,
although these means are in themselves lawful. That which is sought
to be prevented by this Act then, is the coercion or the attempt to
coerce by any means whatsoever. The constitutionality of the Act there
fore rests upon Congress' authority to abridge the right of labor to
strike, picket, and boycott by proscribing the use of these devices for
the acquisition of certain benefits or advantages.
Employees have a common law and constitutional right to refrain
from work,25 either individually or collectively.26 This right of labor,
translated into strikes, picketing, and/or boycotts, has been upheld in
innumerable decisions. To the extent that picketing is a means of com
munication concerning the issues of a labor dispute, it is protected by
the guarantee of free speech in the Federal Constitution.27 In the case
of Thornhill v. Alabama, the principle is set forth thus:

lawful in

"See note 18 supra at 6.
"As was explained by

Senator Austin of Vermont,
"They may not strike in
advantage of these misdemeanors which are set forth. However, they
may strike for anything which is not unlawful. With the exception of the nine things
which are prohibited in the relationship between the licensee and his artists and between
the artists and the reproducers of sound, the nine which are regarded as in conflict with
our free institutions and our self-respect, there may be a strike for anything else."
92
Cong. Rec. 3313 (1946).
MIn explanation of subsection (c), Senator Johnson of Colorado declared, "All those
arrangements may be entered into under contract unless they are brought about by duress,
compulsion and so forth." 92 Cong. Rec. 3312 (1946).
Senator White of Maine further stated, "... so long as the parties keep away from
unlawful intimidation or coercion, they have complete liberty of action." Id. at 3307.
order to

gain

the

"U. S. Const. Amend. XIII.
"Amer. Foundries v. Tri-City Council, 257 U. S. 184, 209 (1921) ; Opera-on-Tour

Weber,
Rifkin,

285 N. Y. 348, 34 N. E.
245 N. Y. 260, 157 N. E.

"U. S. Const. Amend. I.

(2d)
130

(1941)
(1927).

349

;

Exchange Bakery & Restaurant

v.
v.
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"In the circumstances of our times the dissemination of information concern
the facts of a labor dispute must be regarded as within that area of free
Free discussion con
discussion that is guaranteed by the Constitution.
cerning the conditions in industry and the causes of labor disputes appears
to us indispensable to the effective and intelligent use of the processes of

ing

.

popular government

to

shape

the

This doctrine is also enunciated
Supreme Court decision:

destiny

by

Mr.

.

.

society."28

of modern industrial

Justice Brandeis

in

an

earlier

"There is nothing in the Federal Constitution which forbids unions from
competing with non-union concerns for customers by means of picketing as
freely as one merchant competes with another by means of advertisements in
the press, by circulars, or by his window display. Each member of the unions
has the right to strive to earn his living.
The union members seek
to do so through combination. Earning a living is dependent upon securing
work; and securing work is dependent upon public favor. To win the patronage
of the public each may strive by legal means."29
.

.

.

.

.

.

spite of this basic underwriting of the rights of labor to strike and
picket, it must be realized that a general strike is more than an as
sertion of an individual's freedom from involuntary servitude, and that
a picket line presents deeper social problems than does the exercise by
one man of his privilege of free speech. Witness the following excerpt
from the concurring opinion of Mr. Justice Douglas in Bakery Drivers
In

to

Local

v.

Wohl:

group is more than free speech, since it involves
and since the very presence of a picket line may
induce action of one kind or another, quite irrespective of the nature of the
ideas which are being disseminated. Hence those aspects of picketing make it
the subject of restrictive regulation."30

"Picketing by an organized
a particular locality

patrol of

In almost every labor controversy there is the interest of the public,
well as that of the employer and employee disputants, to be con
sidered. The welfare of society often dictates that law should undertake
as

"to balance the effort of the

employer
against

from the interference of others

to carry on his business free
the effort of labor to further

its economic self-interest."31

Particularly

when strikes and

picketing involve violence

and

force,

w310 U. S. 88, 102-103 (1943) ; accord, Carpenters Union v. Ritter's Cafe, 315 U. S.
722, 725, 727 (1942); Drivers Union v. Meadowmoor Co., 312 U. S. 287, 293 (1941).
""Senn v. Tile Layers Union, 301 U. S. 468, 481-482 (1937).
"315 U. S. 769, 776-777 (1941).
"Carpenters Union v. Ritter's Cafe, 315 U. S. 722, 724 (1942).
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threats of

either, the interest of the public as a whole must be safe
today's law that labor has no constitutional
or other right to
endanger the public safety through acts of violence in
striking and picketing.32 The rights of groups of employees to strike and
picket are restricted to their peaceful exercise.
Nor can labor exercise these rights peacefully entirely without re
striction. However peaceable or lawabiding are these means, society
operating through its courts will not tolerate their use to achieve illegal
goals or illicit labor objectives. Thus, in the case of Dorchy v. Kansas,33
where the employees of a company staged a strike to coerce the com
pany to pay $180 allegedly owed to a former employee, a union member,
the Supreme Court upheld the grant of an injunction. It was held that
the circumstances presented nothing in the nature of a trade dispute
or labor controversy which could
properly be the motivation for a
or

guarded.

It is well settled in

strike.34
Courts have likewise looked with disfavor upon strikes, picketing or
used to effect a restraint of trade illegal under the
Sherman Anti-Trust Act.35 In Lumber Products Ass'n. v. United States36

boycotts where

the facts showed that unions and manufacturers of finished lumber in
and around San Francisco had entered into a written agreement that
the demands of the union for higher wages would be granted in return
for the
no

promise that "...

work will be done

ation

performed

on

on

material will be

purchased from, and
article that has had any oper
Saw Mills, Mills or Cabinet Shops, or

no

any material

same

by

or

other distributors that do not conform to the rates of wage and working
conditions of this agreement." This exclusory clause shut out from the
fflAmer. Foundries v. Tri-City Council, 257 U. S. 184, 204-20S (1921) ; Truax v. Corrigan, 257 U. S. 312, 328 (1921); Goldfinger v. Feintuck, 276 N. Y. 281, 11 N. E.
(2d) 910 (1937).
"272 U. S. 306, 307 (1926).
MSee also Gompers v. Bucks Stove & Range Co., 221 TJ. S. 418, 439 (1911), where
it is stated: "In the case of an unlawful conspiracy, the agreement to act in concert when
the signal is published, gives the words 'unfair', 'we don't patronize', or similar ex
pressions, a force not inhering in the words themselves, and therefore, exceeding any
possible right of speech which a single individual might have. Under such cLcumstances
they become what have been called 'verbal acts', and as such subject to injunction as
the use of any other force whereby property is unlawfully damaged. When the facts
in such cases warrant it, a court having jurisdiction of the parties and subject-matter
has power to grant an injunction."
"26 Stat. 209 (1890), 15 U. S. C. �� 1-7 (1940).
"144 F. (2d) 546 (C. C. A. 9th, 1944).
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San Francisco

area

the finished lumber of

facturers whose lower

giving

prices

granted

injunction against

the
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Washington and Oregon

manu

efficient

operation,

monopoly.
defendants, saying:

The court

resulted from

the San Francisco manufacturers
an
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a

more

virtual

"Because organized labor may lawfully strike, picket, or boycott in support
of its demands for higher wages which an employer may or may not be able
to pay, it does not follow that labor and the employer may agree to use these
weapons to destroy the competition of interstate commerce and give the em
ployer a monopoly, price raising contract and thereafter 'split the take'."37

Having, thus, the historical approval by

our

courts of

a

curtailment

of its collective weapons in circumstances
of those weapons is violent and threatening, and where

of labor's unrestrained

where the use
the objective is per

use

unlawful, there remains only the question whether
Congress
properly claiming as its prerogative the making of certain
labor relationships and demands unlawful by legislative enactment.
That Congress has this power has been affirmed by our courts. In
Dorchy v. Kansas Mr. Justice Brandeis declared:
se

is

"The right to carry on business be it called liberty or property has value.
To interfere with this right without just cause is unlawful. The fact that the
injury was inflicted by a strike is sometimes a justification. But a strike may
be illegal because of its purpose, however orderly the manner in which it is
conducted. To collect a stale claim due to a fellow member of the union who
was formerly employed in the business is not a permissible purpose.
In the
absence of a valid agreement to the contrary, each party to a disputed claim
To enforce pay
may insist that it be determined only by a court.
ment by a strike is clearly coercion. The legislature may make such action
�

�

.

.

.

extortion or otherwise.
And it may subject to
the power or influence incident to his office in a
union to order the strike. Neither the common law, nor the Fourteenth Amend
ment, confers the absolute right to strike."38 (Italics supplied.)

punishable criminally,
punishment him who

If the nine
so

intolerable,

as

.

.

.

uses

provisions embodied in the Lea Act describe situations
so flagrantly immoral, so detrimental to the interests of

"Id. at 549.

(1926). Likewise, in Chicago, Burlington and Quincy Railroad
McGuire, 219 U. S. 549 (1911), at 567, it was said, "... freedom of contract is a
qualified and not an absolute right. There is no absolute freedom to do as one wills
or to contract as one chooses. The guarantee of liberty does not withdraw from legislative
supervision that wide department of activity which consists of the making of contracts,
or deny to government the power to provide restrictive safeguards.
Liberty implies the
absence of arbitrary restraint, not immunity from reasonable regulations and prohibitions
imposed in the interests of the community."
ffl272 U. S. 306, 311

v.

the

nation,
compulsion,

91

Federal Legislation

1946]
that
or

Congress may justifiably declare
constraint of licensees into those

illegal the coercion,
situations, then our

courts will likewise find

justification for declaring the Act constitutional.
Despite the fact that the broad phrase "any other means" may include
the publication of a pamphlet, the making of a speech, or a discussion
with a neighbor when used to coerce a licensee in the situations enu
merated in the Act, yet the complicated state of our society demands
that extortionate, oppressive and unconscionable acts of self-seeking
groups be prohibited, not as a detraction from the enjoyment of our
inherent rights, but rather as as guarantee of freedom.39
ELIAS

The first court to pass

on

the

constitutionality

C

RODRIGUEZ

of the Lea Act has reached the

con

clusion that, although the alleged economic evils which are the objectives of the statute
may be within the power of Congress to correct, the statute as written "... violates
the Fifth Amendment because

of indefiniteness and uncertainty in the definition of a
offense; violates the First Amendment by its restrictions upon freedom of speech
by peaceful picketing; violates the Fifth and Thirteenth Amendments by its restriction
upon employment of labor; and violates the Fifth Amendment by an arbitrary classification
as between employers and employees and as to other communication industries."
United.
States v. Petrillo, D. C. N. D. III., December 2, 1946.
(Delay in publication made possible the inclusion of this footnote.)

criminal

NOTES
EVIDENCE OBTAINED BY SEARCH AND SEIZURE

"HPHE

right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not
be violated, and no Warrants shall issue, but upon probable cause, sup
ported by Oath or affirmation, and particularly describing the place to
be searched, and the persons or things to be seized."
U. S. Const. Amend. IV.

"No person shall

against himself,

...

nor

compelled in any criminal case to be a witness
be deprived of life, liberty, or property, without
be

due process of law. ..."
U. S. Const. Amend. V.

background of history which produced the first ten amendments,
including the two cited above, is well known to every American. .The
specific limitations included therein are the product of the state ratifying
conventions called to pass upon the original Constitution. Insistence
upon the inclusion of enumerated restraints upon the power of the newly
created federal government was the expression of a general suspicion
of centralized government among the people of the new country, and
of a fervent regard for individual freedom which had been the touch
stone of the Revolution itself. Arbitrary search and seizure, as one mani
festation of the power of a tyrannical government, had been a matter
of long-standing contention both in the Colonies and in the mother
country.1
With specific protection against arbitrary search and seizure, and
against self-incrimination, incorporated into the Constitution itself, there
is immediately created a conflict of interests. If the protection of the
Amendments is to be taken literally, then even the guiltiest of criminals
may be enabled to escape punishment because an over-zealous officer
has conferred immunity upon both him and the condemnatory evidence
by an illegal search and seizure; conversely, if the courts are to ignore
the methods by which criminals are apprehended and evidence produced,
the protection afforded by the Constitution becomes little more than
The

v. Carrington, 2 Wils. 275 (K. B.), 9S Eng. Rep., 807 (K. B. 1765); Paxton's
Quincy 51 (Mass. 1761). For more extensive historical comment see Harno, Illegal
Search and Seizure (1925) 19 111. L. Rev. 303.

^ntick

Case,

1

92
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fiction. "On the

one side is the social need that crime shall be repressed.
the
social need that law shall not be flouted by the in
other,
solence of office."2
a

On the

At

if

illegally
collateral issue could be raised on this point, and the only
obtained;
remedy available to one convicted on such evidence was against the
officer responsible for the illegal seizure.3 This rule was followed by
law, pertinent evidence

common

was

admissible

even

no

the courts of both the individual states and the federal government in
America for nearly a hundred years. It is still the predominating rule
in the state courts,4 but the majority is no longer overwhelming; "it

longer be said that there is weight of authority against the federal
rule.'5 As late as 1904, the common law rule was upheld in a Supreme
Court decision.6 The evolution of the "federal rule," however, had begun

can no

7

long before, with Boyd v. United States in 1885. This case held that
compulsory production of private books and papers was essentially the
same as a search and seizure, and therefore violated both the Fourth and
Fifth Amendments.
"... and

the

further of the opinion that a compulsory production of
and papers of the owner of the goods sought to be for
suit is compelling him to be a witness against himself, within

we are

private books

feited in such
the

a

of the Fifth Amendment to the

Constitution, and is the equiv
alent of a search and seizure and an unreasonable search and seizure
within the meaning of the Fourth Amendment."8

meaning

�

Although

the

case

of Adams

not mark

an

underlay

that decision

more or

�

v.

New York intervened in

1904, it did

the rule of the Boyd decision. The reasoning which
was still alive,9 and the Court reverted to it
less completely in the case of Weeks v. United States in 19 14. 10
end to

"Cardozo, J., in People v. Defore, 242 N. Y. 13, 24, ISO N. E. S8S, S89 (1926).
"8 Wigmore, Evidence, (3d ed. 1940) � 2183.
�People v. Mayen, 188 Cal. 237, 20S Pac. 43S (1922) ; Williams v. State, 100 Ga. 511,
28 S. E. 624 (1897) ; Stevison v. Earnest, 80 111. 513 (1875) ; Commonwealth v. Dana,
2 Mete. 329 (Mass. 1841) ; People v. Defore, 242 N. Y. 13, ISO N. E. 585 (1926) ; Rosanski
106 Ohio St.

442, 140 N. E. 370 (1922).
Developments in the Law of Search and Seizure (1928) 13 Minn.
L. Rev. 1, 6. For complete groupings of states according to which rule is followed, id. at
pp. 2-6; Note, (1934) 88 A. L. R. 348.
"Adams v. New York, 192 TJ. S. 585 (1904).
'116 TJ. S. 616 (1886).
v.

State,

6Fraenkel,

Recent

'Id. at 634.
Hale

v.

Henkel,

201 TJ. S. 43 , 76

w232 TJ. S. 383 (1914).

(1906).
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ensuing development of the law as
stages: first, the period of twenty years immediately
following the Boyd case, during which it was unquestioned by the federal
courts but disfavored by the states; second, repudiation of the Boyd
decision by Adams v. New York; third, return to the Boyd doctrine in
Weeks v. United States; and, finally, the attempts of the (federal) courts
to work out this doctrine consistently.11 This latter phase saw the at
tempt to apply the federal rule to various specific situations, with various
limitations and precedents added as cases developed. The Weeks de
cision itself added the caution that the illegal evidence issue should be
raised on motion before trial. Even this, however, was relaxed in later
cases by the qualification that where the defendant had no reason to
know there had been a seizure, a motion before trial was not necessary.12
Wigmore

treats this and

matter of four

a

There also
officers

arose

the rather technical matter of the official status of the

of the

guilty

illegal seizure,

a

subject

too

lengthy

for extended

discussion here.

Suffice it to say that seizure by state officers with a
view to federal proceedings has been held within the prohibition.18 The

Goided case, in 192 7, 14 brought seizure by stealth likewise within it.
Corporations are not within the protection of the Fifth Amendment,
and it was early held that while a corporate officer is protected in his
individual

capacity, the immunity does

not extend to

corporate papers

in his

possession.15 A later decision, however, emphasized that corpo
rations are not completely without protection, but may claim immunity
against a complete sweep of their books and paper.16 Olmstead v. United
States, decided in 192 8,17 allowed admission of evidence obtained by
wire-tapping,

but there

were

strong dissents by four members of the

Court.18 A decision to the contrary

came

later,

with Nardone et al.

Gouled

v.

United

States, 255 U. S.

v.

United

States,

v.

u8 Wigmore, op. cit. supra note 3, � 2184.

MAgnello
298

v.

MGambino
28

United States, 269 U. S. 20 (193S) ;

(1921).
v.

United States, 215 U. S. 310 (1927) ; Byars

273

U. S.

(1927).
"Gouled

v.

United States, 255 U. S. 298

(1921).

United States, 221 U. S. 361 (1911).
leSilverthorne Lumber Co. v. United States, 251 U. S. 38S

"Wilson

v.

(1920).

"277 U. S. 438 (1928).

""Unjustified search and seizure violates the Fourth Amendment, whatever the character
of the paper; whether the paper when taken by federal officers was in the home, in an
office, or elsewhere; whether the taking was affected by force, by fraud, or in the
orderly

process of

U. S. 438, 477

a

court's

(1928).

procedure." Dissenting opinion

of Mr. Justice

Brandeis,

277
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United States19 in

1939; it is to be noted, however, that the exclusion
the statutory prohibition of the Federal Communications
Act20 rather than on constitutional grounds.
The gradual evolution of the "federal rule" with its ensuing ramifi
was

based

on

cations has obviously been a matter of considerable contention among
both the state and the federal courts. Needless to say, it has raised
similar contentions among the writers of texts and periodicals. Opinions
range all the way from those of Wigmore, who characterizes the whole
development of the federal rule as "misplaced sentimentality",21 to those
of Chafee,22 and Fraenkel,23 who states that "... the reason for the
existence of the

common

law rule has

disappeared

with the

newer

practice."
In the last term of the

question

of

term, may

issue,

as

Davis

Supreme Court two cases were decided on the
illegal evidence; these, with a third decision from the same

to indicate the present stand of the Court upon this
the division of opinion among its individual members.
United States, decided June 10 of this year,24 involved the

serve

well
v.

as

introduction of

illegal gasoline ration coupons as evidence in a prose
price ceilings and sale of gasoline without coupons.
Office of Price Administration agents, accompanied by local (New York)
police, kept a filling station under observation for several hours, ob
serving numerous over-ceiling sales without benefit of coupons. The
agents themselves then purchased gasoline from a woman attendant at
the station, without giving up coupons and paying prices above the
ceiling with marked bills. The attendant was arrested on the spot, and
Davis himself was arrested on his return to the station shortly after
ward. The attendant stated that she was selling gasoline in accordance
cution for violation of

with instructions from Davis. A check of the pumps revealed sales far
in excess of the ration coupons on hand, and Davis was questioned as

the whereabouts of other coupons to make good the deficit. Davis
finally agreed to open the door to a back office, which contained a supply
of coupons, but only after he had observed an agent aiming a flashlight
to

"308 TJ. S. 338 (1939).
"Communications Act of 1934, 48 Stat. 1064, 1103 (1934), 47 TJ. S. C. � 60S (1940).
mWigmore, Using Evidence Obtained by Illegal Search and Seizure (1928) 8 A. B. A. J.
479.

For other periodical comment,

see

Notes

(1934)

43 Yale L.

J. 847, (1933)

1 TJ. of

Chi. L. Rev. 120.

^Chafee, The Progress of
Traenkel, loc. cit. supra

the Law 1919-1922 (1922) 35 Harv. L. Rev. 673, 694 et seq.
note S.

M66 Sup. Ct. 12S6 (1946).
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apparently making preparations
charged with unlawful possession of
the 169 coupons thus discovered. His motion for suppression of this
evidence was denied on the ground of consent, and the conviction was
upheld by the Circuit Court of Appeals for the Second Circuit.26
The Supreme Court, speaking through Mr. Justice Douglas, affirmed
the decision. The majority accepted the finding of the district court
as to consent, noting that the circuit court had "expressed some doubt
concerning it." It was pointed out that the articles here seized were
of a public, and not a private nature, and required to be held subject
to inspection by statute.26 It was held that the officers involved had
not exceeded their authority because they had had ocular evidence of
the misdemeanor, had made the arrest and search during business hours
and at a place of business, that the articles taken were the property of
the government, and that there had been no general search, but only
a search for contraband.
Therefore, the majority concluded, the fact
that the articles taken were of a public nature and reclaimable as public
property relaxed the rule of privacy that duress and coercion were not
to be so readily implied because of the nature of the article seized.
to

force

an

entrance.

Davis

room

and

was

�

"The

during
quired

public character of the property, the fact that the demand was made
business hours at the place of business where the coupons were re
to be kept, the existence of the right to inspect, the nature of the

"lSl F. (2d) 140 (C. C. A. 2d, 194S).
"Second War Powers Act of 1942, 56 Stat. 177

(1942), 50 U. S. C. A. � 633 (3)
5C, � 1394.8104(a) Fed. Reg. 15984 (1943):
"All coupon books, bulk coupons, inventory coupons, and other evidences, are,
and when issued shall remain, the property of the Office of Price Administration."
Id., � 1394.8235(b):
"Upon demand made by any investigator of the Office of Price Administration or
by any police officer, constable, or other law enforcement officer of the United
States or of any state, county, or local government, every person shall produce
for inspection any tire inspection record and gasoline deposit certificate and any
gasoline coupon books, coupons, or other evidences in his possession or control,
whether valid, invalid, void or expired in accordance with Ration Order No. SC.
Investigators of the Office of Price Administration and all police officers, constables
and other law enforcement officers of the United States, or of any state, county
such inquiries of any person as
or local government are authorized to make

(Supp. 1946);

Ration Order

pertinent to determine whether a violation of Ration Order No. SC has
is being committed, and are authorized to receive the surrender of all
gasoline deposit certificates, gasoline coupon books, coupons, and other evidences
in accordance with Ration Order No. 5C,
acquired by any person otherwise than
whether valid, invalid, void, or expired."
may be

been

or
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request, the fact that the initial refusal

to turn the coupons

followed by acquiescence in the demand
the conclusion of the District Court."27

over was

soon

these circumstances all support

�

A

vigorous dissent by Mr. Justice Frankfurter, joined by Mr. Justice
Murphy, took issue with the majority on almost every point. It was
pointed out that the offense involved was a misdemeanor, and therefore
even a search warrant could not have
compelled production of the
evidence. As for the duty to render up public documents, the dissent
maintained that such a duty does not mean that the police may "forcibly
or fraudulently obtain them."28
The emphasis placed by the majority
on the "place of business" was refuted as a new
idea, not supported by
law. It was pointed out that the motion to exclude had been timely.
The finding of consent was roundly attacked, with the assertion that
such a finding was impossible "unless one is to hold that every sub
mission to the imminent exertion of superior force is consensual if force
is not physically applied."29 A lengthy discussion of historical back
ground was included, pointing out that with few exceptions the Con
gress had confined itself to ad hoc legislation empowering search and
seizure. It was emphasized that the Fourth and Fifth Amendments
should be construed together (a point on which the majority agreed) ;
this led, in the dissent, to a distinction between search and seizure, so
that if the one were illegal then the other must also fall thereby. The
underlying social philosophy may be summed up in the words of Mr.
Justice Learned Hand, as quoted by Mr. Justice Frankfurter:
forget that what seems fair enough against a squalid
liquor may take on a very different face, if used by a
government determined to suppress political opposition under the guise of
"Nor should

we

huckster of bad

sedition."80

The separate dissent of Mr. Justice Rutledge dwells mainly on the
issue, disputing the majority's conclusion on the ground that

consent

consent was

given only

in the belief that

breaking

and

entering

would

otherwise have ensued.
In the
"Davis

v.

case

of

United

Zap

v.

States,

66

United

States,31 decided

Sup. Ct. 1256,

1262

the

same

day

as

the

(1946).

""See id. at 1263 (dissenting opinion).
">Id. at 1264.
"Id. at 1272.

(Quoting from

2d, 1937).
ffl66 Sup. Ct. 1277 (1946).

United States

v.

Kaplan,

89 F.

(2d) 869, 871 (C. C.

A.
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Davis case, a cancelled check, fraudulently made out for a sum larger
than actually expended by a holder of a government contract, was

by agents of the Federal Bureau of Investigation. The original
was accomplished under color of a defective warrant, but with
the consent, in the contractor's absence, of his employees. In this case,
as in the Davis case, there was a statutory power of inspection;32 in
addition, Zap's contract with the Navy Department carried the following
provision :
seized

seizure

"The accounts and records of the contractor shall be open at all times
the Government and its representatives, and such statements and returns
relative to costs shall be made as may be directed by the Government."33
to

Again there was a split on the Court. The majority, speaking once more
through Mr. Justice Douglas, affirmed the conviction on the ground of
waiver of immunity, reasonableness of the search (this on grounds sim
ilar to those invoked to substantiate the consent finding in the Davis
case), and the ruling that even if the check had had to be returned on
motion to suppress, it could have been obtained under a warrant as
property "used as the means of compounding a felony."34 It was ac
knowledged that previous decisions35 forbade the use in evidence of

private property obtained by illegal search; but, said the majority,
reversal on such a ground would be "to exalt a technicality to consti
tutional levels."38

Justices Frankfurter, Murphy, and Rutledge again dissented. The
dissenting opinion, referring to the views expressed in the dissent to
the Davis case, was again written by Mr. Justice Frankfurter. In
addition to the general views of the previous dissent, it was argued that
in the instant case the requirement of particularity in search warrants
gave the defendant the right to return of the check, and that suppressing
evidence seized under defective warrants is not a technicality but a
substantive right. "The fact that this evidence might have been obtained
by a lawful warrant seems a strange basis for approving seizure without
a

warrant."37
=48 Stat. 787

(1926),

10 U. S.

C. � 310

(1)

(1940).

United States, 66 Sup. Ct. 1277, 1280 (1946).
"Search Warrant Act, 40 Stat. 228 (1917), 18 U. S. C. � 612

"Zap

v.

"Weeks

v.

United States, 232 U. S. 383

(1940).
(1914); Silverthorne Lumber Co.

States, 2S1 U. S. 38S (1920).
"Zap. v. United States, 66 Sup. Ct. 1277,
"See id. at 1282 (dissenting opinion).

1280

(1946).

v.

United
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A third case, of interest from the
is Oklahoma Press Publishing Co.
ruary of this year.

This

case

general standpoint of illegal evidence,
v. Walling, Adm'r,38 decided in Feb
involved only search and seizure, since

corporation and not within the self-incrimination
Amendment. The majority of the Court, with Mr. Justice Rutledge on
this occasion writing the majority opinion, held that allowing the Wage

defendant

was

a

and Hour Administrator to determine

vestigation,
help of the

so

doing

in his

coverage39

to exercise his

district court if necessary,
Mr. Justice Murphy, this time

closure.
the

and in

was

preliminary

in

subpoena power, with the
not an unreasonable dis

dissenting alone, declared that
by non-judicial officers is "an open invitation

of

subpoena power
power."40
Many of the specific rules on which the Davis and Zap cases were
decided have become comparatively well established in the years fol
lowing the Weeks decision, the years of the "attempts of the courts
to work out the (federal) doctrine successfully."41 Consent, the main
item of contention in the Davis case, has been recognized as taking an
illegal search and seizure out of the federal rule.42 An actual physical
threat is not necessary, however, to constitute implied coercion, and
"mere passivity" need not be a waiver.43 The interplay of the Fourth
and Fifth Amendments, on which both the majority and the dissent in
the Davis case agree, also seems well settled on the original authority
of the Boyd and Weeks cases. The majority's stress on the legality of
a search during business hours at a place of business may well be but
use

to abuse of that

a

reflection of the statutory

Offices

language.44

well

as

as

homes

were

M66 Sup. Ct. 494 (1946).

"7.6.,

coverage

11(a) (1938),

under

the

29 TJ. S. C.

Fair Labor

Act

of

(1940).
Wallingford, Adm'r,

"Oklahoma Press Publishing Co. v.
(dissenting opinion).
418 Wigmore, loc. cit. supra note 3, �

aId. � 2184a.
43
Amos v. United States, 255 U. S. 13
F. (2d) 690

Standards

1938, 52

Stat.

1065

��

(App. D. C, 1940), (1941)

66

Sup. Ct. 494,

510

(1946)

2184.

(1921)

;

Nueslin

29 Georgetown L.

v. District of
Columbia, 115
J. 654, (1941) Geo. Wash. L.

Rev. 410.

"Ration Order 5C, � 1394.8217(a) 8 Fed. Reg. 15981 (1943):
"

Gasoline deposit certificates, coupons, and other evidences received at or
place of business shall be, at all times when the dealer or distributor is
open to transact business, retained by him at the place of business until such
time as they are surrendered to a dealer or distributor in exchange for gasoline,
.

.

for

or

9,

�� 209, 211(a)

a

otherwise surrendered pursuant to Ration Order No. 5C.

''
.

.

.
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held protected in Gouled v. United States*5 and Silverthorne Lumber
Co. v. United States*6 and strong declaration to the same effect has
already been quoted from the dissenting opinion in the Olmstead case.47
It is likewise a well-established principle that an individual cannot
object to producing records which he is compelled by law to keep, and
which are therefore public records.48 Based on the same line of reason

ing

is the well-established rule

seized

evidence,

an

erty interest than

that,

in order to

individual must exhibit

return of

compel

illegally-

in the way of a prop
whether the situation involves search
more

custody,
subpoena duces tecum.50 It is to be noted, however,
that this rule merely involves a negative quality, the lack of actual
ownership in the party claimant. The Davis case stresses positive owner
ship by the government, as per statute, of the seized coupons. This
emphasis on statutory ownership has appeared before in the lower fed
eral courts in similar circumstances. In United States v. Strickland,51
decided last year, a district court invoked this line of reasoning to sus
tain a price control conviction. It was held that ration coupons, which
had been seized by an agent of the Office of Price Administration on
information from a third party (and ocular evidence), were government
property. "The Office of Price Administration is, of course, an agency
and instrumentality of the United States, and the coupons were, there
fore, the property of the United States."52
The law of search and seizure, as exemplified in these very recent
Supreme Court decisions, appears to have gained additional stability
and seizure49

mere

or a

"255 U. S. 298 (1921).
"251 U. S. 385 (1920).
"See note 18 supra.
Wilson v. United States, 221 U. S. 361 (1911)
F. (2d) 774 (C. C. A. 10th, 1944) ; United States

; Bowles v. Beatrice
v.

Iowa 1945) ; People v. Henwood, 123 Mich. 317, 82
10 N. D. 203, 86 N. W. 709 (1901).

"United States
678

v.

de

Vasto, 52 F. (2d)

26

Creamery Co., 146
Kempe, 59 F. Supp. 905, 910 (N. D.
N. W. 70 (1900) ; State v. Donovan,

(C. C. A. 2d, 1931),

cert,

denied 284 U. S.

(1931).

"Wheeler

v.

United

States,

226 U.

S. 478

(1913).

n62 F. Supp. 468 (W. D. S. C. 1945).
aId. at 473, citing Criminal Code, sec. 48, 35 Stat. 1097

(1909), 18 U. S. C. � 101
possession with intent to convert to one's own use or gain of
"any money, property, record, voucher, or valuable thing whatever, of the moneys, goods,
been embezzled, pur
chattels, records, or property of the United States, which has
loined, or stolen ..." punishable by a fine of $5000 or up to five years imprisonment,
or both, and therefore a felony within the definition of Criminal Code, sec. 335, 35 Stat.
1152 (1909), 18 U. S. C. � 541 (1940).
(1940),

which

makes

.

.

.
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legal reasoning is concerned. The long and somewhat vio
generated by the original departure from the common law
rule has apparently arrived at a stage where many of its most disputed
points are taken for granted. Nowhere in these decisions is there a sug
gestion by either majority or minority of any return to Adams v. New
York. The original principle of the Boyd case, to the effect that the
Fourth and Fifth Amendments are so interrelated as to bear together
on the joint problems of search and seizure and self-incrimination, are
accepted without question. The majority opinion in the Davis case ac
cepts the federal rule almost completely as a starting point, and concerns
itself in the main with building a weight of cumulative circumstance
to support the finding of consent, and thereby bring the case within a
recognized exception to that rule. The emphasis on the right of in
spection, the ocular evidence, the place and circumstances of the seizure,
and the interesting application of the statutory property right, are all
constituent elements supporting the finding of consent. The element
of waiver in the Zap case similarly provides a basis for considering
the factual situation an exception to the federal rule. The dissenting
opinions, while vigorous in tone, do not go to the lengths of the Holmes
opinion in the Silverthome Lumber Co. case, or of the Brandeis dissent
in the Olmstead case. The federal rule, then, is subscribed to in prin
ciple by both the majority and minority in the Davis and Zap cases.
Yet the decisions present something of an anomaly in that all three
decisions went against the individuals contesting the legality of the evi
dence. It is manifestly fallacious, on the basis of practical outcome
alone, to intimate that a return to the common law rule is in progress
under the guise of observing the federal rule. More accurately, the
trend as exemplified in these decisions undoubtedly reflects a careful
balancing of the conflicting social interests involved, as set forth at
the beginning of this discussion. The two principal cases present situ
ations in which Judge Learned Hand's epithet, "squalid hucksters," ap
plies remarkably well. In such situations the impulse is strong to sup
press the criminal practices even at the expense of constitutional re
straints, to lay hold of any and all circumstances which make take the
culprits out of the protection of the Fourth and Fifth Amendments. The
remainder of Mr. Justice Hand's remark applies equally well, however
a technicality removed to get at a petty criminal may another day be
come one less obstacle to even greater villainy on the part of a calculat
ing and resourceful absolutist government. It is encouraging to note
so

far

as

its

lent conflict

�
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that the

decisions, however desirable in their practical consequence,
accompanied by dissents sufficiently vigorous in language
and legal reasoning to keep the spirit as well as the letter of constitu
tional immunity strong. As a final observation, it is of interest to note
that Professor Wigmore laid the "misguided sentimentality" of the
came

forth

Weeks decision and its

its

accompaniment

thus far failed to

present Supreme

to the restraints of the first World

successors

War and the trials of the

II, with
apparently
restrictions,
reaction among the majority of the
Amendment. World War

Eighteenth

and aftermath of similar

produce such

a

has

Court.
FREDERICK

J. HARRIGAN

THE TREND OF INSURANCE REGULATION

incredible growth of
'JTHEcentury
has made it

the insurance business

of modern times. Due to

exacting regulation
alone
and

were

of the

the present

during

economic

enterprises
outstanding
rapid expansion it has been subjected to more
one

than any other business. Since 1868 the several states
as the appropriate source of insurance regulation

considered

and the Federal Government

control,

was

not reluctant to

relieve

itself of this

responsibility. But, within the last two years this estab
lished principle of state regulation has been overthrown to a great ex
by Supreme Court action, necessitating a complete revision
ulatory legislation over the insurance business.
tent

Paul

of reg

Virginia

v.

M

Since 1868 the Supreme Court of the United States had continually
reiterated the doctrine that "insurance is not commerce." Mr. Justice
Field, speaking for the Court in Paul v. Virginia, declared:

"Issuing
contracts

a

are

policy

of insurance is not

a

transaction of

not articles of commerce in any proper

commerce.

meaning

.

.

.

These

of the word.

They are not subjects of trade and barter offered in the market as some
thing having an existence and value independent of the parties to them.
They are not commodities to be shipped or forwarded from one state to
another, and then put up for sale.
They are, then, local transactions,
and are governed by the local law."1
.

This pronouncement
J8 Wall.

168,

183

by

the

(U. S. 1868).

.

highest

.

court of the

land

was

repeated in
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decision after another, so that it became "settled law" for a period
of seventy -six years. It was reaffirmed in the opinion rendered in the
case of
Hooper v. California.2 Again in New York Life Insurance Co.
v. Deer Lodge
County,3 decided in 1913, Mr. Justice McKenna em
one

phasized

the formidable

body of authority in support of this doctrine.
validity of state legislation with respect to insur
ance would become
questionable, and that a change in policy and re
adjustment of state laws would be required, if the Court should reverse
its stand. As a result, the states took over the exclusive function of
enacting satisfactory legislation for the control of the expanding insur
ance business.
By exercising this function through the police power
the
Constitution
to the states, the public interest was best
granted by
Because
"insurance
is not commerce", federal regulation
protected.
over
interstate commerce could not be applied to the business of

He indicated that the

insurance.

Accepting this doctrine without reservations, the several states imme
diately began to develop their legislative policies to conform to the par
ticular needs of the local communities. Mr. Justice Jackson, in a dis
senting opinion, clearly outlined the extent to which the States had
progressed in this field:
"The states

regulation,
concern.

began nearly

while

no

a

doubt of

to regulate insurance, &nd state
quality, today is a successful going

century ago
uneven

Several of the states,, where the greatest volume of business is

transacted, have vigorous and enlightened legislation, with enforcement and
supervision in the hands of experienced and competent officials. Such state
departments, through trial and error, have accumulated that body of insti
tutional experience and wisdom so indispensable to good administration."4
every state in the Union adopted strict measures for the regu
lation of the forms of insurance policies, the rates to be charged policy
holders, the commissions to be paid to agents, and the amount of re

Nearly

serves

to be retained

by

the

the insurance business grew
under state supervision.

companies.
swiftly and

Unaffected
maintained

by federal control,
healthy existence

a

Supreme Court Reversal
Supreme Court overruled the precedent es
June 5, 1944,
tablished during the previous seventy-six years by a four to three
the

On

21SS U. S. 648

(1895).

3231 U. S. 495 (1913).
lSee United States v. Southeastern Underwriters Assn., 322 U. S. 533, 590 (1944)

senting opinion).

(dis
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Assn.6 Paul
Virginia, and the countless number of decisions that followed were

decision in United States
v.

v.

Southeastern

Underwriters

by implication. An indictment was issued against
companies for violations of the Sherman Anti
trust Act.6 The indictment alleged two conspiracies, one in restraint
of interstate commerce, and the other involving an attempted monopoly.
It was claimed that these companies were openly interfering with com
merce because of the arbitrary and non-competitive rates they charged.
The demurrer was sustained on the basis of Paul v. Virginia and sup
porting cases. Upon final appeal, the Supreme Court overruled the
demurrer, sustaining the indictment. Mr. Justice Black, in delivering
the majority opinion, declared that insurance constituted commerce, and
that physical transactions of insurance between the states were subject
to federal control by virtue of the constitutional power over interstate
commerce.
It is significant to note that the decision of the Court was
rendered solely on demurrer. The allegations of the indictment were
not substantiated by a trial on the merits, but were considered as the
declared overthrown

200 southern insurance

correct statement of the transactions involved.

This decision struck

plications

were

a

extensive.

tragic blow
Since the

to the insurance world.

Supreme

Its im

Court is considered the

arbiter of the concurrent powers of the federal and state governments
over commerce the insurance business immediately became subject to
the Court's rules and pronouncements in that field. All the enactments
of

Congress with respect to labor relations, fair labor standards, mo
nopolies, boycotts, and anti-trust violations became applicable to in
surance.
These included the Sherman Act, Clayton Act,7 National
Labor Relations Act,8 Fair Labor Standards Act,9 Federal Trade Com
mission Act,10 and the amendments thereto. More important than this
was the fact that the decision subjected the business to all future Con
gressional legislation in reference to interstate commerce, and with re
spect to those business practices on a national scale which Congress
deems to be subversive of the common good and antagonistic to private
B322 U. S. 533

(1944).
(1890), 15 U. S. C. � 1 (1940).
Stat. 730 (1914), 15 U. S. C. � 12 (1940).
Stat. 449 (1935), 29 U. S. C. '� 151 (Supp. 1945).
Stat. 1060 (1938), 29 U. S. C. � 201 (Supp. 1945).
C. � 207b (Supp. 1945).
Stat. Ill (1938), IS U. S. C. � 41 (Supp. 1945).

"26 Stat. 209
738

849
"52
U. S.

M52

55

Stat.

756

(1941),

29
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addition, the validity of state statutes concerning in
surance became questionable and their constitutionality subject to re
view by the Supreme Court. The decisions of state courts under these
statutes were likewise amenable to attack. Departmental rulings on
the insurance business were no longer to have conclusive effect. The
insurance companies themselves could receive no assurance whatever
that their business, transacted in accordance with state legislation,
would not be considered as violations of federal regulations in the same
field. Mr. Elmer Warren Sawyer, noted author in the insurance field,
In

enterprise.

stated that
"The effect of the decision upon the insurance business was seriously dis
turbing. Probably no business of the magnitude and importance of insurance
was ever before catapulted into such a perplexing and precarious situation."11

There remained

no

simple method

could continue in their insurance

deciding

what

measures

of state

constitutional limitations

on

of determining just how far the states
regulation, and no available means of
legislation would be contrary to the

the control of

McCarran-Ferguson

commerce.

Act

The

impact of the Supreme Court decision was felt almost at once
Congress. Mr. Justice Jackson's observations in his dissenting opinion
were carefully studied and may have influenced the attitude of the
Congress.
in

"The Court's decision at very least will require an extensive overhauling
legislation relating to taxation and supervision. The whole legal
basis will have to be reconsidered. What will be irretrievably lost and
of state

what may be salvaged no
of litigation to determine.

one

now

can

Certainly the

say, and it will take a generation
states lose very important controls

and very considerable revenues."12

The 79th

Congress took the matter under consideration, and on March
9, 1945, directly suspended the operation of the Court's decision in
particular fields. Although our Constitution provides that the Judicial,

Legislative branches shall function as independent
spheres, Congress deliberately postponed the enforcement
of the decision by enacting Public Law 15, known as the McCarranFerguson Act. The purpose of the Law was expressed in this form :
and

Executive,

bodies in their

"Sawyer,
^See

Insurance As Interstate Commerce

note 4

supra.

(194S)

2.
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"The Congress hereby declares that the continued regulation and taxation
by the several States of the business of insurance is in the public interest,
and that silence on the part of the Congress shall not be construed to impose
any barrier to the regulation or taxation of such business by the several
States."13
"The business of insurance, and every person engaged therein, shall be
subject to the laws of the several States which relate to the regulation or
taxation of such business."14

This enactment specifically declared that the National Labor Relations
Act, Fair Labor Standards Act, and the Sherman Act with respect to
boycotts and intimidation and coercion, should remain applicable to the
insurance business as heretofore. It is noteworthy to mention that the
National Labor Relations Act was made applicable to insurance in the
case of Polish National Alliance of the United States of North America
v. National Labor Relations Board.15 The McCarran-Ferguson Act fur
ther provided that after January 1, 1948, the Sherman Act, Clayton
Act, and Federal Trade Commission Act shall be applicable to the busi
ness of insurance "to the extent that such business is not regulated by

State law".16

What

interpretation should be accorded Public Law 15? It is ap
context that Congress intends the business of insurance
to be regulated in the public interest. And it is equally clear that
Congress has expressed a definite preference for state regulation as being
more appropriate for the public interest. Above all else, the law estab
lished a temporary expedient of collaboration between state and federal
governments, a cooperative control by both powers to insure the gen
eral welfare of the business and those engaged in its practice. When
Congress stated that the Federal Government would assume regulation
after January 1, 1948, to the extent that the states did not function,
it did not necessarily obligate the states to affirmative action. This pro
vision does not mean that the states must adopt legislation similar to,
or identical with, the federal laws; it merely requires the state govern
ments to adopt measures which will adequately correct the abuses now
existing in the insurance business.
Public Law 15 recognized the fact that insurance must be regulated
by the combined efforts of both state and federal governments. Since

parent from the

MPub. L. No. IS, 79th Cong., 1st Sess.
"Id. � 2(a).
16322 U. S. 643 (1944).
18U. S. Const. Art. I, � 8.

(March 9, 1945) �

1.

the Court
we
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unequivocally

announced that insurance constitutes commerce,
imposed upon those gov

must look to the constitutional limitations

ernments in their

regulation

of

interstate

commerce.

jurisdiction
power of regulating
over

such

commerce.

commerce as

Congress is given exclusive

The

is

purely

states

are

accorded the

intrastate in character.17

And there is concurrent
ments

over

jurisdiction of both federal and state govern
are essentially intrastate in nature,
commerce.
A reconciliation of these respective

those transactions which

but affect interstate
powers is the

problem

that remains to be solved.

Alternative Plans of Action
Pursuant to the

Supreme Court decision

and the

Congressional enact
began to consider various
proposals for future regulation of insurance. They were faced with four
alternative courses of action: 1) free competition in the insurance busi
ness, subject only to existing federal laws; 2) complete federal control;
3) complete state regulation; and 4) to strengthen and preserve state
ment, the insurance companies and the

states

control consistent with the constitutional limitations upon state

thority

au

over commerce.

There

great divergence of opinion as to which plan would most
effectively preserve the rights of the insurance companies and at the
The plan of
same time guarantee the promotion of the public interest.
free competition finds very few supporters among the insurance com
panies themselves. Government regulation has more recently supplanted
was a

the doctrines of laissez-faire and

"rugged individualism", producing very
For seventy-six years it
considered an advantage by both the insurer and the in
sured to have regulation of some sort. State regulation had protected
the small companies against monopolies; it had protected the policy
holders by insisting on reasonable rates ; and it had enabled the business
to expand, unaffected by antagonistic competition. Therefore, this course
of action was quickly discarded as a solution.
Many of the insurance companies advocate complete federal control.
But the opponents have been emphatic in their disapproval of the cen

satisfactory
was always

result in the insurance business.

tralization of power in the Federal Government and the increase of
bureaucracy. They feel that such regulation by a single national gov
ernment would lead to disastrous results
"Chassaniol

v.

City

of

Greenwood,

291 U. S. 584

because of
(1933).

political

pressure
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Congress. It is their further contention that such a program would
submerge the local puhlic needs, and that regulation on a national scale
could not adequately allocate the responsibilities between large and com
paratively small insurance businesses. Because the economic needs of
every community vary, and because the insurance administration is
organized according to the special operations in each area, the adoption
of a national insurance law would be impracticable. In fact, the Federal
in

Government does not intend to

assume

indication that it will attempt to do
Jackson indicated:

such

so

a program,
in the future.

nor

is there any

As Mr.

Justice

"The recklessness of such a course is emphasized when we consider that
Congress has not one line of legislation deliberately designed to take over
federal responsibility for this important and complicated enterprise. There
is no federal department or personnel with national experience in the subject
on which Congress can call for counsel in framing regulatory legislation.
A poorer time to thrust upon Congress the necessity for framing a plan for

nationalization of insurance control would be hard to find.
"Moreover, we have not a hint from Congress that it concurs in the
to federalize

cation is to

a

responsibility for
the contrary."18

insurance

supervision. Indeed,

plan

every indi

There is unanimous agreement that state regulation must be given
expression is indicated in the McCarran-Ferguson Act,

fair trial. This

Congress was determined that the states should have a period
during which to modify their legislation. But very few realize
the difficulties that such a program would encounter. Mr. Elmer Sawyer
proposed a detailed plan for state regulation in his book Insurance As
Interstate Commerce.19 The problems involved in this readjustment
period according to his analysis are 1) to secure complete agreement
upon the scope and limitations of state power; 2) to secure agreement
upon principles of regulation by all states; 3) to secure agreement
among all insurance companies upon the regulations under which they
can best serve; 4) to effect a reconciliation of these views between the
states and the companies; 5) to enact appropriate state legislation; and
6) to adopt uniform practices among the states and the companies pur
suant to this legislation. Although time is drawing short, very little ef
fort along these lines has been expended by the states or the insurance
representatives. Whether they can complete such a tremendous program
where

until 1948

"See note 4 supra.

�"Sawyer, op. cit. supra,

note

11,

at 4-8.
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within the year that remains is doubtful. They must provide legislation
regarding foreign insurance companies, alien insurance, unauthorized
insurance; they must reach agreement upon the regulation of reserves,

deposits, the sale of securities, investments; and they must consider
regulatory measures for the licensing of agents and brokers, rate charges,
and commissions.20 The complexities of such a course of action are
numerous indeed. And if the agreement does not reach complete una
nimity, there will arise a necessary clamor for federal regulation by
those states which fail to reach the desired objective. It is therefore
essential that some other remedial plan be considered.
To strengthen and preserve state regulation consistent with the con
stitutional limitations upon state authority over commerce, and at the
same time to permit the Federal Government regulatory power over
national business practices involving interstate commerce, appears to
be the only practical solution that remains. There is a "general trend
toward recognition of need for collaboration by Congress and state leg
islatures to establish the kind of regulation of commerce that will most
effectively protect public welfare".21 And we can reasonably expect
that trend to continue in the regulation of the insurance business.
The Trend

of Decisions

Since the decision in United States

v.

Southeastern Underwriters As

down, and Congress enacted temporary remedial
three
legislation,
important cases were brought before the courts to
the
litigate
question of insurance regulation. An analysis of these de
cisions is helpful in the determination of the modern trend. State v.
Prudential Insurance Co.,22 involved the constitutionality of Indiana's
insurance premium tax law on foreign corporations. The insurance com
pany contested the tax on the ground that it was imposing a burden
on interstate commerce, and also that it was a discrimination against
foreign corporations doing business in the state. The facts indicated
that the company was transacting purely local and intrastate business,
and only indirectly affected interstate commerce. The court upheld the
premium tax on the basis of the majority opinion in the Southeastern
sociation

was

handed

Underwriters Association case, where it
"Id. at 111-125 for

a

.

Ind.

�

,

64 N. E.

stated:

complete discussion of these problems.

*7d. at 27.
m�

was

(2d) 150 (1945).
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"It is settled that, for Constitutional purposes, certain activities of a
business may be intrastate and therefore subject to state control, while
other activities of the same business may be interstate and therefore subject
to federal regulation. And there is a wide range of business and other
activities which, though subject to federal regulation, are so intimately re
lated to local welfare that, in the absence of Congressional action, they
And the fact that particular
may be regulated or taxed by the states.
phases of an interstate business or activity have long been regulated or
taxed by states has been recognized as a strong reason why, in the continued
.

.

.

conflicting Congressional action, the

absence of

state

regulatory

and

tax

laws should be declared valid."23

The court felt that the

power of the states

police

was

a

sufficient basis

foreign corporations as a condition of
impose
in
state.
business
that
Since Congress remained silent on
transacting
the taxation of insurance businesses, and since the nature of the business
was essentially intrastate, there was little difficulty in sustaining the tax.
To use the expression of the Supreme Court in Polish National Alliance
of the United States of North America v. National Labor Relations
Board, "federal regulation does not preclude state taxation and state
taxation does not preclude federal- regulation".24 Furthermore, the court
declared that the McCarran-Ferguson Act was intended to dispel the
doubts of the validity of state regulation, authorizing the states to retain
control, but reserving particular fields to Congress.
In Prudential Insurance Co. v. Benjamin,25 decided on June 3, 1946,
the Supreme Court was faced with an identical situation. The purpose
of the litigation was to determine the validity of South Carolina's pre
mium tax on foreign corporations. Mr. Justice Rutledge, speaking for
the Court, expressly indicated that the previous action of the Supreme
Court and Congress was not intended to deprive the states of their
authority to regulate business within the territorial limits of the states,
but rather was a procedure whereby both governments could function
together in the interests of the public. He said:
upon which to

a

"Obviously Congress'

tax

on

purpose
for

and future state systems

was broadly to give support to the existing
regulating and taxing the business of in

surance.
Though Congress had no purpose to validate unconstitutional
it clearly put the full weight of its power
provisions of state laws,
behind existing and future state legislation to sustain it from any attack
.

.

.

...

under the

commerce

""United States

v.

clause to whatever extent this may be done with the

Southeastern Underwriters

"322 U. S. 643, 649 (1944).
re66 Sup. Ct. 1142 (1946).

Assn.,

322

U. S.

533 ,

548

(1944).
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force of that power behind

it, subject only

to the

exceptions expressly

pro

vided for."26

The tax

was upheld as a reasonable method of control over
corporations
transacting business in one state, while their domicile was located in
another. The decision was a liberal interpretation of state jurisdiction
over intrastate commerce under the
Constitution, even though interstate
commerce was indirectly affected
thereby.
A different problem was involved in Robertson v. People of State of
California.27 The insurance company had concentrated its activities in
local areas of California, but the transactions affected interstate com
merce to the extent that the
company was a foreign corporation. Robert

son,

agent of the company, had been convicted of violations of the

an

California Insurance Code that

licensing

of agents.

provided

Robertson's defense

certain

requirements

for the

that the business of the
insurance company constituted interstate commerce and was therefore
subject only to federal regulation, in reliance upon the decision rendered
was

in the Southeastern Underwriters Association

case.

But the Court lim

ited that decision to definite fields of

activity, saying that "essentially
protection sought
against fly-by-night operators and the grosser
forms of profiteering and financial mismanagement all too common in
unregulated insurance activity".28 The Court went on to sustain the
conviction under the state police power, emphasizing that the business
involved here vitally affected the welfare and the security of the com
munity. Mr. Justice Rutledge pointed out the fact that the absence
of state regulation would produce precarious results. To quote from
the opinion,
the

was

"The result would be

ultimately to force all of the states to accept the
conducting the business permitted by one of them or,
perhaps, by foreign countries. Inevitably this would mean that Congress
would be forced to intervene and displace the states in regulating the busi
lowest standard for

of insurance.

ness

Neither the

decision dictates such

The

position
police

the state
there

are some

of the

xId. at 11S5.

at

1171.

commerce

clause

nor

the South-Eastern

result."29

Supreme
therefore,

Court in

to the application of
remains doubtful. Naturally

regard

longer
power,
limitations that should not be overlooked. But there

"66 Sup. Ct. 1160 (1946).
mId. at 1169.

"Id.

a

no

are

clear indications that the economic and social needs of

munities will

play

a

large

part in

determining
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particular

com

the extent of that power

in the future.

Conclusions
The
the

by

regulation of the insurance business must
public interest. Since insurance must now

continue to be
be considered

guided

as com

merce, the constitutional limitations upon both state and federal gov
ernments must provide the foundation of a system of collaboration and

cooperation that will effectively guarantee
of that business.

sphere

of

control,

the

promotion

and

Each government must be accorded its
and agreement must assuredly be reached

security
respective

soon

upon

the scope of power that each will exercise.
The modern trend of decisions emphasizes the difficulties that will
be encountered in the determination of such dual control. Insurance
business transacted within a state must be regulated in accordance with
power to protect the welfare of the community. The states
should retain as much regulation as possible, in so far as such regu
lation is consistent with their constitutional authority over commerce.
the

police

Matters

wholly intrastate,

which affect interstate

in

commerce

should be within the exclusive jurisdiction of the states.
business practices of an interstate character must remain

no

way,

However,
subject to

federal control in order to prevent unfair labor relations, violations of
security measures, and activities which tend to be subversive

national

of national welfare.
Between these two extremes

sentially
interstate

are

all those transactions which

but which

intrastate in

character,

commerce,

J_n this field

are es

indirectly
directly affect
only repeated litigation can determine
or

the division of power between the state and federal governments.
Chief Justice Stone remarked,

longer adheres to the inflexible rule that a state
regulate interstate commerce, the application of
the test presently applied requires 'a consideration of all the relevant facts
"While this Court

cannot in

some

no

measure

and circumstances' in order to determine whether the matter is an appro
priate one for local regulation and whether the regulation does not unduly
a determination which can
burden interstate commerce
only be
made upon a case-to-case basis. Only time and costly experience can give
�

.

.

.

the answers."30

"United States

v.

Southeastern Underwriters Assn., 322 U. S. 533, 582

(1944).

As
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Eventually, the boundary line will be established; but it will require
the efforts of every state and every insurance company to strengthen
and preserve state regulation as the primary source of control. It is
imperative that the proper machinery be developed now with which to
meet the steady increase of the insurance business in the future.
A constructive program of joint federal and state control is apparently
the only practical solution. The recent trend of dual regulation over
commerce has been recognized as the most satisfactory basis upon which
to build a favorable policy of insurance regulation. If such collaboration
is effective, it will constitute an important factor in the promotion and
protection of the insurance business for the public welfare.
Baddia J. Rashid

RECENT DECISIONS
Under the Federal Rules of Civil Procedure, if a
Plaintiff Avails Himself of the Opportunity to Mix Legal and Equitable
Claims for Relief in the Same Suit, He Is Entitled to a Jury Trial of the

CIVIL PROCEDURE

�

Legal

Issue

as

a

Matter of

Right

upon Demand.

The United States Circuit Court of Appeals for the Ninth Judicial Circuit
received a petition for a writ of mandamus directing the district court of the
United States to strike the plaintiff's demand for a jury trial of the legal issue
involved in a pending suit. The plaintiff in the district court alleged infringe
ment of

copyright for which he brought action to obtain an injunction, an
accounting for profits, and for damages. He asked that the legal issue of
damages be submitted to a jury. The district court ordered first a trial by
jury of the legal issue to be followed by the determination of the equitable
issues. The defendant, believing the plaintiff had waived his right to trial
by jury under the principle of DiMenna v. Cooper & Evans Co., 220 N. Y.
391, 115 N. E. 993 (1917), by joining his legal and equitable claims, petitioned
the circuit court for the writ of mandamus ordering the plaintiff's demand
for a jury stricken. The court denied the petition and affirmed the district
court. Held, the plaintiff's right to trial by jury is preserved by Rule 38 (a)
of the Rules of Civil Procedure for the District Courts of the United States

by jury as declared by the Seventh Amend
given by a statute of the United States shall
be preserved inviolate". Bruckman v. Hollzer, 152 F. (2d) 730 (C. C. A. 9th,
1946).
This case would seem to present a claim for an injunction and as an incident
thereto an accounting for the profits inuring to the defendant from the dis
tribution of the infringing product, and a separate claim for the damages
resulting to the reputation of the plaintiff's copyrighted product. Using this
interpretation of the case, it may be said that the issue of damages is not
incidental to the granting of equitable relief. Though both issues rest upon
the finding of infringement, they are separate claims which the plaintiff is
entitled to have adjudicated. Brady v. Daly, 175 U. S. 148 (1899). Thus,
prior to the adoption of the new Federal Rules, the plaintiff could have brought
suit in a court of law for damages, and suit in an equity court for an injunction
and an accounting for profit.
By granting the plaintiff a jury trial as a matter of right when legal and
equitable issues are mixed in a single suit, the court in the instant case ex
pressed a view contrary to the one expressed by Mr. Justice Cardozo when
construing provisions of the New York Code of Civil Procedure providing for
joinder of legal and equitable claims in one suit in the same manner as is
DiMenna v. Cooper & Evans Co.,
now found in the Federal Rules.
supra.
which

provides: "The right

ment to the Constitution

of trial

or

as
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In the DiMenna

mechanic's lien
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case

the

plaintiff,

a

sub-contractor, brought

suit to foreclose

money due the prime contractor from the city of New
York, or, in the event of failure to prove the lien, for a personal judgment
against the contractor. The plaintiff moved for a trial by jury. The court
held that where the plaintiff mixes legal and equitable claims in the same suit,
the defendant may, as a matter of right, demand a jury trial, but where the

a

on

plaintiff seeks a jury trial he is bound by his choice of the form of action.
In the opinion Justice Cardozo states: "The law does not require him to de
mand a personal judgment in the event of failure of his lien. Tt is intended
to afford him a privilege, not to subject him to compulsion.' Koeppel v. Mac
The rule is
beth, 97 App. Div. 299, 301, 89 N. Y. Supp. 969, 971.
fundamental that where a plaintiff seeks legal and equitable relief in respect
of the same wrong, his right to trial by jury is lost." Id. at 395, 115 N. E.
.

.

.

at 994.

In the discussion of these two cases, three factual situations

are

apparent:

(1) where the damages are a separate claim as in the instant case (2) where
the legal and equitable relief prayed for are in the alternative, and (3) where
the legal relief demanded is incidental to or dependent upon the granting of
the equitable relief. We are primarily concerned with cases arising under the
first two situations. Cases of the third type can be disposed of under the
Federal Rules by application of the "historical test" of whether a case is
triable at law or in equity, which a district court has set forth in the fol
lowing words: "The distinction still remains between jury actions and non
jury actions; what was, before the adoption of the new rules, an action at law
is a jury action, and what was a suit in equity falls into the category of a
non-jury action." Bellavance v. Plastic-Craft Novelty Co., Inc., 30 F. Supp. 37,
39 (D. Mass. 1939).
Where the plaintiff has mixed legal and equitable claims in the same suit,
the courts usually adopt the principle that the defendant is entitled to a jury
trial of the legal issues as a matter of right. City of Syracuse v. Hogan, 234
N. Y. 457, 138 N. E. 406 (1923), Elkins v. Nobel, 1 F.R.D. 357 (E. D. N. Y.
1940). In answer to the question, "Is the plaintiff who has joined legal and
equitable claims in the same suit entitled to a jury trial of the legal issues?",
the courts have reached opposite conclusions in Bruckman v. Hollzer, supra,
and DiMenna v. Cooper & Evans Co., supra. Only a few cases involving this
point have been decided since the adoption of the new Federal Rules. The
method of trial adopted in the Bruckman case supra, was used in Ford v.
C. E. Wilson & Co., Inc. 30 F. Supp. 163 (D. Conn. 1939). On the other
hand, the district courts have denied the plaintiff a jury trial of the legal
issues in mixed suits, (1) on the election theory of the DiMenna case, supra,
in Bellavance v. Plastic-Craft' Novelty Co., Inc., supra; (2) in suits claiming
alternative relief because the essence of the action was in equity, Fraser v.
Geist, 1 F.R.D. 267 (E. D. Pa. 1940), Williams v. Collier, 32 F. Supp. 321,
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(E. D. Pa. 1940); (3) because the legal claim was incidental to the equitable
claim, Young v. Loew's Inc., 2 F.R.D. 350 (S. D. N. Y. 1942) ; and (4) be
cause the legal relief is wholly dependent upon the
granting of equitable relief,
Fitzpatrick v. Sun Life Assurance Co. of Canada, 1 F.R.D. 713 (D. N. J. 1941).
The historical test heretofore mentioned was used by the courts in the de
termination of most of these cases. In the application of this test, did the
district courts adhere to the intent of the Congress expressed in the Act of
June 19, 1934, 48 Stat. 1064, 28 U. S. C. �� 723b, 723c (1940)? This Act
granted the Supreme Court power to prescribe rules of procedure for the
district courts and to effect a merger of the procedural rules of law and equity,
with the proviso, "That in such union of the rules the right of trial by jury
as at common law and declared by the Seventh Amendment to the Constitution
shall be preserved to the parties inviolate".
The guarantee of trial by jury set out in the Seventh Amendment is man
datory in a legal action, and it is the duty of the courts to preserve this fun
damental right. The application of this fundamental right of the plaintiff in
a case in which he has joned legal and equitable claims would seem to turn
on whether the joinder under the new Federal Rules is to be considered
mandatory or optional.
In the DiMenna case, supra, Justice Cardozo stated unequivocally that the
plaintiff joined legal and equitable claims at his own election. In this case,
the plaintiff's right to a jury trial does not appear to have been violated for
the plaintiff could have preserved it by bringing separate suits.
Such a rule would tend to require the plaintiff to bring separate suits for
the legal and equitable relief desired, on the theory that the use of a jury
might prove expedient. To allow suits to be thus multiplied seems to be
contrary to the avowed purpose of the rules, "to secure the just, speedy, and
inexpensive determination of every action" (Fed. Rules Civ. Proc. 1). The
rules provide for a "civil action" (Fed. Rules Civ. Proc. 2) in which the
complaint shall contain "a demand for judgment for the relief to which he
[the plaintiff] deems himself entitled" (Fed. Rules Civ. Proc. 8(a) 3). From
these rules it may be inferred that the new Federal Rules are subject to an
interpretation that it is mandatory for the plaintiff to join legal and equitable
claims in a single suit. In addition, there are a number of other rules sug
gestive of a mandatory construction, particularly Rule 13(a) making it man
datory for the defendant to bring as counterclaims all claims which he may
have against the plaintiff arising out of the same transaction. Under a principle
that the plaintiff is compelled to bring all his claims in a single suit or be
deemed to have waived them, it would seem that he is in much the same
position as the defendant in cases where both legal and equitable claims are
joined. Hence, in such situations both the plaintiff and the defendant should
be entitled to a jury trial of the legal issues as a matter of right. City of
Syracuse v. Hogan, supra; Elkins v. Nobel, supra.
!
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The view of DiMenna v. Cooper & Evans Co., supra, that by electing to
join his legal and equitable claims in a single action, the plaintiff has waived
his right to trial by jury, and on the other hand the possibility that under
the new Rules the courts may construe such joinder as mandatory represent
opposite methods in trying to reach a "just, speedy, and inexpensive deter
mination of every action." (Fed. Rules Civ. Proc. 1). In Bruckman v. Hollzer,
supra, the court did not decide whether the joinder of the legal and equitable
claims in a single action was optional or mandatory. The result reached seems
to be an intermediate view that where the plaintiff joins the claims in a single
suit, he is entitled to a jury trial of the legal issues raised as a matter of
right. The court has in effect extended an invitation to the plaintiff to join
all his claims in a single suit without expressly commanding him to do so.
William Y. Wilkins, Jr.

CONFLICT OF LAWS�Where
Federal Court under

a

a

State

Mere Grant of

the Federal Court Must

Apply

The present controversy

arose

government building project

Question is Being Determined in a
Jurisdiction in an Act of Congress,

the Law of the State Wherein It Sits.
out

of

public

contracts in connection with

in the State of Missouri.

a

Plaintiff had entered

defendant, the prime contractor for the project, and
perform specified bricklaying and tilelaying operations
in the construction of the new building. Plaintiff's work having been com
pleted, he demanded that defendant pay $14,639 due under the subcontract and
$34,340.32 for "additional work and labor performed and materials furnished."
Defendant counterclaimed for damages occasioned by the alleged delay in
plaintiff's performance. The case was brought in the name of the United States
for the use of plaintiff in the District Court of the United States for the
Western District of Missouri under the grant of jurisdiction in the Miller Act,
49 Stat. 793 (1935), 40 U. S. C. � 270 a-d (1940). That court, at the con
clusion of a trial without jury, found for plaintiff, holding defendant liable for
the unpaid balance of the subcontract price, for an additional $4,549.14 (for
authorized extras), and for interest at 6% from the dates such sums became
due. Both parties appealed from this holding plaintiff from so much of it as
denied further recovery for "extras", and defendant from that portion which
allowed interest at 6% and which denied recovery for plaintiff's delay. Held:
Affirmed. United States, for use of Lichter, et al. v. Henke Construction Co.,
157 F. (2d) 13 (C. C. A. 8th, 1946).
The appellate court reviewed the evidence of the trial court and found ample
grounds to support the denial of further recoveries by plaintiff and to support
the denial of defendant's counterclaim for damages for plaintiff's delay. De
fendant further contended that its liability for interest, and the rate of
into

a

subcontract with

undertook

thereby

to

�
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interest should have been determined in accordance with the law of the State
of Illinois. The subcontract had been executed in that state and stipulated
that the construction work was to be performed in Missouri. The agreement

contemplated place of payment. Defendant's allega
place of payment was intended to be Illinois
and that payments were actually made there since that was the situs of de
fendant's administrative work and the preparation of the paychecks. How
ever, payments were actually received by plaintiff in Ohio. Neither party
relied upon nor proved the Ohio law on this subject. The district court allowed,
which allowance was affirmed by the circuit court of appeals, interest at the
Missouri rate of 6% rather than the Illinois 5% rate. The conflict of laws
rules in Missouri hold that the right to and rate of interest when allowed as
damages or under a contract to be there performed are determined by the
lex fori.
The recent landmark decision of the United States Supreme Court in the case
of Erie R. R. v. Tompkins, 304 U. S. 64 (1938), is oft-quoted as holding that
"there is no federal general common law". The federal courts must apply the law
of the state in which they sit whether that law be found in the state statutes or
in the decisions of its courts. The Erie doctrine has been found expressly ap
plicable to questions of burden of proof, Cities Service Co. v. Dunlap, 308
U. S. 208 (1939); Sampson v. Channell, 110 F. (2d) 754 (C. C. A. 1st, 1940),
cert, denied, 310 U. S. 650 (1940); of the statute of limitations as a defense,
Guaranty Trust Co. v. York, 326 U. S. 99 (1945); of conflict of laws, Klaxon
Co. v. Stentor Co., 313 U. S. 487 (1941); Griffin v. McCoach, 313 U. S. 498
(1941); of contributory negligence, Palmer v. Hoffman, 318 U. S. 109 (1943),
and of equitable questions, Ruhlin v. N. Y. Life Ins. Co., 304 U. S. 202 (1938).
The common thread in this line of decisions is that of jurisdiction which in
each instance was based upon the parties' diversity of citizenship. Diversity
jurisdiction is founded upon assurance to non-resident litigants of courts free
from susceptibility to potential local bias. Bank of United States v. Deveaux,
5 Cranch 61, 87 (U. S. 1809). The rule, as formulated in Swift v. Tyson, 16
Pet. 1 (U. S. 1842), and as thereafter applied for nearly a century, was that
once the federal courts had acquired jurisdiction, even though
through the ac
cident or fortuitous circumstances of diversity of citizenship, they were free to

was

tion

silent
was

concerning

the

to the effect that that

flaunt the state law and decide the controversy in line with their concept of the
federal general common law. This produced' the anomalous situation of a
federal court's giving effect to rules of law entirely divergent from those pre

subject matter in the state courts "a block away."
underlying policy of the Erie holding is that there shall no longer be
this non-uniformity of law dependent upon the fortune of either party in find
ing diversity of citizenship available as an "Open Sesame!" to federal juris
diction. Sampson v. Channell, supra at 756; Klaxon Co. v. Stentor Co., supra
at 496; Guaranty Trust Co. v. York, supra at 109.
vailing
The

on

the

same
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The Erie concept is not
language employed by Mr.
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The very
as some had originally thought.
at
Brandeis
in
that
Justice
page 78, is indica
case,
tive of such delimitation to wit., "except in matters governed by the Federal
Constitution or by acts of Congress, the law to be applied in any case is the
as

broad

�

law of the state."

(Italics supplied.) And further evidence of the narrowness
jurist's intent is found in another of his opinions, one handed
down on the very day of the Erie decision, wherein he stated: "whether the
water of an interstate stream must be apportioned between the two States is
of that learned

a

question

of 'federal

law' upon which neither the statutes nor the de
be conclusive." Hinderlider v. La Plata Co., 304

common

cisions of either State

can

U. S. 92, 110 (1938). This delimitation has been given form and substance
by many decisions and it is now clear that where a federally created right is

involved, or where the suit is brought by the United States, or where the in
applicability of state law is necessitated by the need for an uniformity of con
trol over the subject matter involved in the litigation, the Erie doctrine does
not apply.
It should be indisputable that when the cause of action has been created by
and under a federal law or treaty the litigation is without the ambit of the
state law and the Erie principle becomes impotent. Holmberg v. Armbrecht,
U. S.
(1946) ; Sola Electric Co. v. Jefferson Electric Co., 317 U. S.
173 (1942); Prudence Realization Corp. v. Geist, 316 U. S. 89 (1942);
Board of County Commissioners v. United States, 308 U. S. 343 (1939);
American Surety Co. v. First Nat. Bank, 141 F. (2d) 411 (C. C. A. 4th, 1944),
cert, denied, 322 U. S. 754 (1944); Vaigneur v. Western Union Telegraph Co.,
34 F. Supp. 92 (E. D. Tenn. 1940). In this classification too, must be placed
the case of D'Oench, Duhme & Co. v. F. D. I. C, 315 U S. 447 (1942),
wherein the federal agency was suing the company upon its promissory note
held by the agency as security. The act of Congress which had created the
agency authorized it to sue or be sued in any court of law or equity, state or
federal, and further provided that all suits should be deemed to arise under the
laws of the United States. In view of this direction the controversy depended
upon interpretation of federally created rights.
The penumbral region around these two classifications is occupied by those
decisions removed from the purview of Erie R. Co. v. Tompkins, supra only
by a need or desire for a nationwide uniformity of law as regards the subject
matter involved. These cases usually have arisen in the shadow of acts of
Congress having an intent to control a particular phase of activity. The courts
are compelled by the desire to attain the millennium of a complete
consistency
of determination regardless of the choice of forum. As stated by Mr. Justice
Jackson in his separate concurring opinion in the case of D'Oench, Duhme &
Co. v. F. D. I. C, supra at 471, "Federal law is no juridical chameleon, chang
ing complexion to match that of each state wherein lawsuits happen to be
,
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commenced because of the accidents of service of process and of the applica
tion of the venue statutes. It is found in the federal Constitution, statutes, or
law. Federal common law implements the federal Constitution and
statutes, and is conditioned by them." (Italics supplied.) See, Clearfield Trust
common

States, 318 U. S. 363 (1943) ; Deitrick v. Greaney, 309 U. S. 190
(1940); Lyeth v. Hoey, 305 TJ. S. 188 (1938); O'Brien v. Western Union
Telegraph Co., 113 F. (2d) 539 (C. C. A. 1st, 1940); Illinois Cent. R. Co. v.
Moore, 112 F. (2d) 959 (C. C. A. 5th, 1940).
Is the "manifest destiny" of this delimitation of the Erie rule to be found
in an unqualified statement that the rule is not applicable in the absence of
federal jurisdiction founded upon diversity of citizenship? Or should the line
be drawn on the face of the statement in the Erie case, at page 78, that, "except
in matters governed by the Federal Constitution or by acts of. Congress, the
law to be applied in any case is the law of the state"? These two limits do
not coincide and not every case will be seen clearly as either one or the other.
The instant case is an example of such a "misfit."
The present controversy found its way directly into the federal courts in
Missouri upon the jurisdictional ground of the Miller Act, supra, Section 2 (b),
which provides that "Every suit instituted under this section shall be brought
in the name of the United States for the use of the person suing, in the United

Co.

v.

United

States District Court for any district in which the contract was to be per
formed and executed and not elsewhere." Diversity of citizenship, although it
may exist in the case, is not pressed as a basis of the federal court's jurisdic
tion. Neither does the controversy concern itself with a constitutional question,

with the

interpretation of any act of Congress, nor is there any compelling
uniformity. What is involved is a state question concern
ing damages for breach of a contract, which question has found its way into
the federal tribunals through the "accident or fortuitous circumstance" of a
grant of such jurisdiction in an act of Congress. The legislative provision does
not pretend to alter the substantial aspects of the litigation, but merely looks
to enabling a subcontractor or supplier of material under a government con
tract to tap a source of indemnification not otherwise directly open to him.
The court in this case stated its position as follows: "While the present action
is brought under a federal statute, it is in the nature of an action on contract

nor

need for nationwide

and the construction of the

federal statute is not involved. We think the doc
U. S. 64, as extended and applied in

Tompkins, 304
applicable here."

trine of Erie R. Co.

v.

the Klaxon case, is
Clearly, what is involved is

"state question." It is submitted that this
which
the Erie decision is ineffective. Within
category beyond
ought
the compass of such a group, federal courts should apply that doctrine dis
regarding the presence or absence of diversity of citizenship jurisdiction. With
a

to be the

such

a

guiding

rule there would be

no

further

difficulty.

In

spite of the

presence
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diversity of citizenship, the classification of the issue sub judice as a "federal
question" precludes the Erie rule. These two concepts together should prove
to be all-inclusive and should mesh well in practice for the reason that they
would be mutually exclusive.
It is to be hoped that the United States Supreme Court, as the highest court
in this land, will see fit to grant certiorari to the circuit court of appeals in
this instance and yield us a final and clear demarcation of the applicability of
Erie R. Co. v. Tompkins, supra.

of

JOHN

ELFVIN

CONSTITUTIONAL LAW�Labor Union

Agent Pursuant

Designated as Sole Bargaining
Railway Labor Act Held to Have Lost
Governmental Agency in Certain Respects.

to the Terms of

its Private Character and to be

a

Plaintiffs are colored employees of the Santa Fe Railway Company in its
Argentine shops in Kansas City, Kansas. In November, 1943, in conformity
with the procedure prescribed in the Railway Labor Act (1926) 44 Stat. 577,
45 U. S. C. � 151 (1940), the National Railway Mediation Board conducted
an election in the Argentine shops for the purpose of determining what labor
organization should become the authorized collective bargaining representative.
The Grand Lodge of Brotherhood of Railway Carmen of America was chosen
and officially designated as such bargaining agent. Subsequent thereto, the
officers of the Grand Lodge organized Local Lodge No. 850 for and on behalf
of all the employees of the Argentine shops.
In soliciting membership in the local, the organizer assured plaintiffs that
they would be entitled to full membership in Local No. 850. In response to
these promises plaintiffs accepted membership therein. Later it developed that
one for white and one for colored
two separate lodges were to be formed
employees. This division was made necessary by the constitution and by-laws
of the defendant union, which also provided that such colored lodges should
be under the jurisdiction of and represented by the delegate of the nearest
white local in any meeting of the Joint Protective Board Federation or Con
vention where delegates may be seated.
Plaintiffs petition the court for an injunction to restrain the application of
this provision of the constitution of the lodge as it would exclude colored
employees from full participation in privileges incident to the Railway Labor
�

Act in violation of the Fifth Amendment of the United States Constitution.
Defendants demurred, stating that the acts complained of relate to action
by a private association of individuals and not by the Federal Government,
and

that, therefore, the Fifth Amendment was not violated. The demurrer
by the lower court and plaintiffs appealed to the Kansas Su
Held, the railway union is an agent of the Federal Government

sustained
preme Court.

was
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Kan.
subject to the Fifth Amendment. Betts v. Easley,
169 P. (2d) 831 (1946).
The question of the responsibility of the designated bargaining represen
tatives to represent all the employees involved is of great importance. When
the majority of the craft or class involved have chosen their collective bar
gaining agent, silch agent becomes the sole bargaining agent for all the work
men.
No minority group is permitted to have its own representatives to
negotiate for it. Virginian Railway v. System Federation No. 40, R.R. Em
ployees Dept. oj A. F. L., 300 U. S. 515 (1937).
In the instant case the Kansas Supreme Court introduces the concept that
in certain respects a labor union might lose its character as a "private asso
ciation of individuals", emphasizing the fact that to become entitled to the
advantages accruing to them as sole representatives they must shoulder the
responsibilities attaching to such statutory status.
This case is particularly interesting in view of the fact that defendants
relied principally upon the case of National Federation of Railway Workers v.
National Mediation Board, 110 F. (2d) 529 (App. D. C, 1940), wherein
the court stated that a union designated pursuant to the terms of the Railway
Labor Act did not lose its character as a "private association of individuals".
In that decision, Mr. Justice Vinson stated:

and therefore

�

�

,

"Thus the Brotherhood

[Railway Carmen of America], a private associ
ation, acting on its own initiative and expressing its own will, may limit
the rights of its colored members, without thereby offending the guarantees
of the Constitution. Cf. Grovey v. Townsend, 295 U. S. 45, 55 S. Ct.
622 [Democratic Primary Case
1935].
"The only governmental action in respect to the instant case consisted in
the enactment of the Railway Labor Act and the functioning of the Board
�

.

thereunder.

.

.

.

.

.

Act, employees are guaranteed the right to select a
bargaining representative and that representative may be a person
of any race or color (or an association made up of persons of any race
It may be that certification of the Brotherhood will mean
or color).
that white, rather than colored, men will represent the coach cleaners in
negotiations with the carrier. If so, that condition will obtain because a
majority of the coach cleaners voted for it and not by reason of any
The argument that the Brotherhood is not a
governmental action.
proper representative for colored coach cleaners therefore spent its force
in the pre-election campaign. ..." Id. at 537, 538.
"Thus,

under the

common

...

.

.

.

The Kansas Supreme Court goes into great detail in the Betts case, supra,
distinguish it from the National Federation case, supra. Mr. Justice Hoch
of the Kansas Supreme Court draws the distinction as follows:
.

to

"

'In the last analysis, the Federation's contention reduces itself to the
that the members of every race in a craft or workmen have a

proposition
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constitutional right to representation
Betts v. Easley, supra at 840.
Mr.

by

one

123

of their

own

race.

.

.'"

.

Justice Hoch further observes:

"In other

words, the plaintiffs were there contending that they had a
right under the Act to be represented in negotiations with the employer
What they
by one of their own race. That is not at all the issue here.
do say is that they are not only placed under the jurisdiction of the nearest
white local, but that they are not permitted to be represented in any meet
ing of the union where delegates are seated, are not permitted to help
select officers, nor permitted to participate in the determination of policy,
and that this denial of equal participation and representation is a violation
of their constitutional rights." Ibid.
.

.

.

After

refusing certiorari on the National Federation case, supra, in 1940,
Supreme Court passed on the case of Steele v. Louisville & Nashville
Railway, 323 U. S. 192 (1944). In this case the court attempted to define
the relationship between the sole bargaining agent selected by the majority
and the minority of the craft or class to be represented. Mr. Chief Justice
Stone spoke for the court:
the

"This does not

that the statutory representative of a craft is barred
which may have unfavorable effects on some of
the members of the craft represented. Variations in the terms of the con
tract based on differences relevant to the authorized purposes of the contract
from

making

mean

contracts

in conditions to which they are to be applied, such as differences in se
niority, the type of work performed, the competence and skill with which
it is performed, are within the scope of the bargaining representation of
a craft, all of whose members are not identical in their interest or merit.
.

Here the discriminations based

invidious."

on

race

alone

are

obviously

.

.

irrelevant and

Id. at 203.

It will be further noted that the Grovey v. Townsend case, supra, relied upon
in the National Federation case, supra, was expressly overruled by the Supreme
Court in 1944 in the case of Smith v. AUwright, 321 U. S. 649 (1944). In
the latter case the Supreme Court stated that it would no longer be bound

by the state court's interpretation of what is a "private association of indi
viduals" and ruled that the exclusion of colored persons from membership
in the Democratic Party was not an act of a private association of individuals
but of a state governmental agency and that it
Amendment of the Constitution.
While

a

was

in violation of the Fifteenth

labor union is involved in the Betts case, supra, and a political
v. AUwright case, supra, it is considered that

party is the subject of the Smith
the

question

lated turns

in both

on

the

cases

public

as

or

to whether constitutional

private

guarantees

nature of the function and

the "private association of individuals".
The Betts case, supra, probably does not say that

a

were

vio

authority

labor union

of

designated
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pursuant to the terms of the Railway Labor Act is a governmental agency in
all respects. However, in matters which relate to the right to participate in
determining the position to be taken by the union as bargaining agent for all

employees, as to wages, hours, working conditions
vitally affecting economic welfare, all of the craft
opportunity to be heard.

and other such matters
or class must have the
Allen B. Moreland

Permissible, under the Social Security Act, for a
an Independent Contractor in the Conduct of
His Corporation.

CORPORATIONS: It Is Not

Corporate

Officer to Act

the Business of

as

Fite, on January 1, 1937, became owner of all the stock of the Royal
Corporation. On this same date Mr. Fite, who was president of the
Corporation, entered into a separate "booking, buying and management" con
tract with the corporation. Under the terms of this contract the corporation
purportedly employed Fite to buy and book film on its behalf and to manage
generally the corporation's theatres, to determine all matters of policy and
questions of remodeling and repair of the properties. Fite was to be reimbursed
for all expenses and also was to be paid fifteen per cent of the gross receipts
as compensation for his services.
It was expressly provided in the contract
that the corporation was to have no control over Fite with respect to his time
or activities, and that he was not to be an employee of the corporation.
The
corporation brings an action for the refund of social security taxes and interest
thereon paid for the years 1937 through 1940, together with interest from the
dates of payment. Held, W. D. Fite was an employee of the plaintiff corpora
tion and not an independent contractor, therefore, the taxes paid with respect
to his services were properly imposed within the meaning of the Social Security
Act. Royal Theatre Corp., Inc., v. United States, 66 F. Supp. 30, (D. Kan.
1946).
The act specifically provides that "on and after January 1, 1936, every
employer shall pay for each calendar year an excise tax with respect to having
individuals in his employ, equal to the following percentages of the total wages
."
payable by him with respect to employment during such calendar year
(Int. Rev. Code � 1600 (1939).
The corporation bases its claim for recovery on a denial of the employeremployee relationship between itself and W. D. Fite, as far as the contract in
question is concerned. Determination of this contention is sought by reference
to the Social Security Act, 49 Stat. 620 (1935), 42 U. S. C. �� 301, et seq.
(Supp. 1943), for a definition of the term "employment." The act states that
"the term 'employment' means any service of whatever nature performed
within the United States by an employee for his employer, except agriculture
W. D.

Theatre

.

.

.
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." Int. Rev. Code � 1426
labor; domestic service in a private home;
(1939). A Wisconsin corporation organized as a non-stock, non-profit corpora
tion for the sole purpose of a study of municipal affairs and which provided
by its articles that no dividend or pecuniary benefit should be declared to its
member was a corporation exempt under the particular section of the Social
Security Act, supra, City Club of Milwaukee v. United States, 46 F. Supp.,
673, (E. D. Wise. 1942). This case is but an example of one of the eight
specific exceptions listed under the term "employment" in the act.
In the absence of the factual situations listed under the exceptions, an in
vestigation of the leading cases dealing with interpretation of the employeremployee relationship must be made to determine whether recovery by the
corporation on the basis of an independent contractor relationship should have
been permitted. The determination of whether an employer-employee relation
ship exists under the Social Security Act is to be judged not by the presence or
absence of a single evidentiary factor but by an over-all view. Anglin v.
Empire Star Mines Co., 129 F. (2d) 914 (C. C. A. 9th, 1942). It is generally
agreed that a corporation is a legal entity separate and distinct from its stock
holders, directors and officers. Old Colony Trust Co. of Boston v. Commis
sioner of Int. Rev., 69 F. (2d) 699 (C. C. A. 1st, 1934). As separate legal
entities the corporation in the instant case and W. D. Fite did possess the
right to enter into contract. However, the subject matter of such a contract
must have its limitations. Officers of a corporation cannot ordinarily delegate
powers which involve the exercise of judgment and discretion and which should
be performed by them in person as corporate officers. McQuade v. Stoneham,
263 N. Y. 323, 189 N. E. 254 (1934). Certainly, the principles of corporate
organization do not permit all right of control over the business of a corpora
tion to be taken from the officers and board of directors and delegated to an
independent contractor. Stoneman v. Fox Film Corp., 295 Mass. 419, 4 N. E.
(2d) 63 (1936).
The contract questioned in the instant case delegated the determination of
all questions of policy to an independent contractor who was at one and the
It may be concluded
same time corporate officer and independent contractor.
that there was in fact no delegation of authority, for the alleged independent
contractor was admittedly performing the same duties he had previously exer
cised as president of the corporation. Positive evidence of an independent
contractor relationship is necessary if the court is to apply the principle that
independent contractors are not to be considered in "employment" within the
terms of the Social Security Act. Meredity Pub. Co. v. Iowa Employment
Security Commission, 232 la. 666, 6 N. W. (2d) 6 (1942). Courts confronted
with tax litigation involving contractual arrangements entered into by business
organizations should be guided by the following opinion handed down in
Biggins v. Smity, 308 U. S. 473 (1940): "The Government may look at
.

.

.
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actualities and upon determination that the form employed for doing business
or carrying out the challenged tax event is unreal or a sham may sustain or
disregard the effect of the fiction as best serves the purpose of the tax statute."
320 U. S. 489

(1944), the Supreme

Court

said,

In Dobson

v.

in effect

by the tax court. This statement of
court of the land is illustrative of the strong support accorded the

the

Commissioner,

hands off factual issues decided

�

highest
findings of the tax court and various tax boards by the federal judiciary.
In the Royal Theatre case, supra, the corporation in its agreement relies
strongly on a 1944 case heard in the District Court for the Southern District of
Florida, where it was ruled that the contractual services rendered by the
partnership were of an entirely different nature from the business of the
various corporate entities for which the services were rendered. Because these
were "of an entirely different nature," the court apparently disregarded the

partnership were the owners of the corporate
corporation when it held that the partnership was not an
employee of the theatre corporation within the Social Security Act. Miami
Theatre, Inc. v. Fahs, Collector of Int. Rev., 66 F. Supp. 124 (S. D. Fla.
1944). The services questioned in the Royal Theatre case cannot be regarded
as "of an entirely different nature" from the business of the corporation,
although they amounted to "buying, booking and distributing" just as in the
fact that the members of the

stock of the theater

Florida case, supra. The factual situation in both cases is similar except that
independent contractor services questioned in the Florida case were being

the

exercised for
link. A

a

logical

in the instant

chain of

independent theatres

of which the

deduction from the facts in the two
case

for

had been able to show that he
number of

cases
was

plaintiff

was

only

one

is that if W. D. Fite

"buying, booking

and

in addition to his

own

distributing"
independent corporations
corporation, he would have successfully supported his contention that he was
acting as an independent contractor.
In Walker v. Altmeyer, 137 F. (2d) 531 (C. C. A. 2nd, 1943), the plaintiff,
a practicing attorney, rented office space from another attorney, who hired
him at a fixed monthly salary to perform legal services. Later, a new arrange
ment was effected whereby plaintiff was to work off the rent by performing the
said services at a stipulated rate of pay per hour. There was no change in the
kind of work performed by the plaintiff. However, it was contended that the
new arrangement made the plaintiff an independent contractor.
The court
held that the same kind of work was being performed for the same person,
therefore, the relation of employer-employee continued despite an attempt to
a

circumvent it.
The instant

case

is

especially

of interest for the

the former Commissioner of Internal

presiding district judge

was

Revenue, the Honorable Guy Helvering.
Mr. Helvering, recently deceased, established a policy in the Internal Revenue
Department whereby contractual relations entered into by business organiza-
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closely scrutinized to combat those people who avail themselves of
in an effort to evade taxes. Lusthaus v. Commissioner of
technicalities
legal
Int. Rev., 327 U. S. 293 (1946) ; Commissioner of Int. Rev. v. Tower, 327 U. S.
tions

were

280

(1946).
important to note that if the courts were to sanction such arrangements
as in the Royal Theatre
case, they would in fact be inviting other corporations
to avoid their obligations under the Social Security Act by entering into con
tracts with their officers to perform their corporate duties as independent con
tractors. Why should these corporate officers be permitted to avoid payment
of taxes and yet derive the benefits made possible by these taxes? It is general
ly recognized that the average man needs no encouragement from the courts to
supplement his natural tendency to avoid, if legally possible, the payment of
taxes. The^court in the Royal Theatre case pointed out that it would be un
It is

conscionable to allow recovery and concluded that the facts involved repre
sented a glaring attempt to evade taxation.
ARTHUR M. MCDONALD

INSURANCE;

Despite

�

Double

Indemnity

Allowed Where Insured Died in Air Crash

Aviation Risk Exclusion Clause.

Appellant, widow and beneficiary of Raymond L. Clapper, brought suit
against the Aetna Life Insurance Company on a policy of life insurance issued
to Clapper in the amount of $5000. The policy, written in 1928, provided for
from bodily injuries
double indemnity "if the death of the insured occurs
effected solely through external, violent and accidental means
(and) not
from an aeronautic flight
." Insured lost his life in the vicinity of the
Marshall Islands when a United States Navy plane in which he was riding, as
The insurance
an invited passenger, collided in mid-air with another plane.
but
further
the
face
amount
of
the
denied
liability,
policy,
company paid
relying on the aviation risk exclusion clause. Appellant sought to recover
double indemnity. Held, recovery of additional $5000 for accidental death of
insured not barred by liability exclusion cause. Clapper v. Aetna Life Ins. Co.,
(U. S. D. C, D. C, July 22, 1946).
The first cases which interpreted the aviation risk exclusion clause were
decided before commercial aviation had begun to grow. Travelers Ins. Co. v.
Peake, 82 Fla. 128, 89 So. 418 (1921); Meredith v. Business Men's Accident
Assoc. of America, 213 Mo. App. 688, 252 S. W. 976 (1923) ; Bew v. Travelers
Ins. Co., 95 N. J. L. 533, 112 Atl. 859 (1921). It was to be expected that
courts would deny recovery for a death resulting from an aerial flight, an
undertaking which was recognized by both parties to the insurance contract as
extremely hazardous and adventuresome at that time. In each of these pioneer
.

.

.

.

.

.

.

.

.

.

.
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participation

in

dis

Before 1930, however, a number of courts
by alluding to the wording of the exclusion clauses.
In this latter group of cases, the beneficiary was allowed to recover although
the policy excluded the risk of death "sustained while insured was engaged in
aviation or aeronautics." Gits v. New York Life Ins. Co., 32 F. (2d) 7 (C. C.
A. 7th, 1929), cert, denied 280 U. S. 564 (1929); Benefit Assoc. Railway
Employees v. Hayden, 175 Ark. 565, 299 S. W. 995 (1927) ; Price v. Prudential
Ins. Co. of America, 98 Fla. 1044, 124 So. 817 (1929); Masonic Accident Ins.
Co. v. Jackson, 200 Ind. 472, 164 N. E. 628 (1929); Peters v. Prudential Life
Ins. Co., 133 Misc. 780, 233 N. Y. S. 500 (Sup. Ct., 1929). The distinction
aeronautics

tinguished

or

aviation."

the earlier

cases

between the two lines of

cases

was

based

upon

the fact

that

the words

"engaged in" possessed an occupational significance and denoted some measure
of continuity, frequency and regularity of aerial travel, while the words "par
ticipating in" referred to anyone flying in a plane, regardless of whether or not
he exercised any control over its flight either from a mechanical or an ad
ministrative standpoint. Hence, under this rule, a passenger "participated"
in aviation, but he was not "engaged" in it. Recovery was denied in the
former case, allowed in the latter. Thus, control of the plane and a dividing
line based upon the wording of the particular liability exclusion clause were
the determining factors in fixing the insurer's liability.
The increasing importance of commercial aviation resulted in a more frequent
appearance of the aviation risk exclusion clause in litigation. Some courts were
content to adopt the distinction previously sanctioned. Head v. New York Life
Ins. Co., 43 F. (2d) 517 (C. C. A. 10th, 1930); Flanders v. Benefit Assoc. of
Railway Employees, 226 Mo. App. 143, 42 S. W. (2d) 973 (1931); Sneddon v.
Massachusetts Protective Assoc., 39 N. M. 74, 39 P. (2d) 1023 (1935), while
others, looking to the growth of aviation and the opportunity afforded insurers
to re-word their policies and to take a more definite stand on whether or not they
wished entirely to exclude as policy-holders this large group of airline pas
sengers, introduced the first definite break in the dividing line earlier estab
lished. Gregory v. Mutual Life Ins. Co. of N. Y 78 F. (2d) 522 (C. C. A.
8th, 1935), cert, denied 296 U. S. 635 (1935); Missouri State Life Ins. Co. v.
Martin, 188 Ark. 907, 69 S. W. (2d) 1081 (1934); Martin v. Mutual Life Ins.
Co. of N. Y., 189 Ark. 291, 71 S. W. (2d) 694 (1934); Mutual Benefit Health
and Accident Assoc. v. Bowman, 99 F. (2d) 856 (C. C. A. 8th, 1938); Marks
96 F. (2d) 267 (C. C. A. 9th, 1938) ;
v. Mutual Life Ins. Co. of N. Y
Swasey
v. Massachusetts Protective Assoc., Inc., 96 F. (2d) 265 (C. C. A.
9th, 1938);
Mutual Benefit Health and Accident Assoc. v. Moyer, 94 F. (2d) 906 (C. C. A.
9th, 1938) ; Massachusetts Protective Assoc. v. Bayersdorfer, 105 F. (2d) 595
(C. C. A. 6th, 1939); Chappell v. Commercial Casualty Ins. Co., 120 W. Va.
262, 197 S. E. 723 (1938).
.,

.,

As
and
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"engaging in"
(see, for example,

result of these later decisions the distinction between

in" aviation has been

erased

completely
Assoc., supra at 266). Courts "reflect a
aviation" and, as a consequence, toward the liability
exclusion clause. In earlier years, the risk of death from airplane flight, whether
such flight was casual or occupational, was too indefinite to be included by
these insurance-carriers in their actuarial computations at the normal premium
rate. As air travel became safer and more common, however, courts began to
realize that former interpretations of the clause would be anachronistic. Cer
tainly, the courts reasoned, insurance companies did not intend to risk losing
the great number of policy-holders who even occasionally made air-flights (see,
for example, Mutual Benefit Health and Accident Assoc. v. Moyer, supra at
907). This anomaly was raised to the position of an ambiguity and, in ac
cordance with general insurance law, was interpreted in favor of the insured.
When insurance companies felt the impact of the judicial interpretation of
the aviation risk exclusion clauses, they modified them in an attempt to resolve
ambiguities and to state more definitely the nature of the risk excepted. The
number of clauses has become large, and the phrasing of the individual clauses
varies greatly. Despite this fact, the decisions which have interpreted their
meaning have been surprisingly uniform. This uniformity has been accom
plished by a general resort to the ubiquitous "ambiguity." For example, a
clause excluding the risk of death caused by "engaging as a passenger or other
wise in aeronautical expeditions" has appeared before the courts frequently.
Recovery was denied in one case, Gibbs v. Equitable Assurance Society, 2 56
N. Y. 208, 176 N. E. 144 (1931), while four courts, noting an ambiguity in
the interpretation of "expeditions," allowed recovery. Day v. Equitable Life
Assurance Society of U. S., 83 F. (2d) 147 (C. C. A. 10th, 1936); Equitable
Life Assurance Society of U. S. v. Dyess, 194 Ark. 1023, 109 S. W. (2d) 1263
(1937); King v. Equitable Life Assurance Society of U. S., 232 Iowa 541, 5
N. W. (2d) 845 (1942); Providence Trust Co. of Phil. v. Equitable Life As
surance Society of U. S., 316 Pa. 121, 172 Atl. 701
(1934). Under clauses
in
the
to
that
found
similar
Equitable cases, supra, two courts
substantially
allowed recovery, Hartol Products Corp. v. Prudential Ins. Co. of America,
290 N. Y. 44, 47 N. E. (2d) 687 (1943) ; National Bank of Commerce v. New
York Life Ins. Co., 181 Tenn. 299, 181 S. W. (2d) 151 (1944), while two
Federal courts, failing to notice any ambiguity in the language employed, denied
recovery. Mayer v. New York Life Ins. Co., 74 F. (2d( 118 (C. C. A. 6th,
1934); Goldsmith v. New York Life Ins. Co., 69 F. (2d) 273 (C. C. A. 8th,
1934).
The court's position in the Clapper case is sanctioned by the decided cases.
Interpretation of the word "aeronautics" as vague and ambiguous is not with
out precedent (Mutual Benefit Health and Accident Assoc. v. Bowman, supra,

"participating
Swasey v. Massachusetts
changing attitude toward

Protective
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cited). Although the language of the liability exclu
sion clause has not received prior judicial interpretation, it is believed that
the court was justified in relying on the trend here outlined. The recent cases
have uniformly required a precise statement in the policy which on its face
would indicate to the court exactly when the insurer intended to be liable for
double indemnity. The split in the recent decisions results from the exaggerated
preciseness which the majority of the courts requires. The cases which in
terpreted the clause "engaging as a passenger or otherwise in aeronautical
expeditions" afford an illustration of the two lines of reasoning. To those un
initiated in insurance law, it may seem remarkable that the courts would allow
recovery under such a clause. The majority of the courts, however, look upon
this clause as inadequate to express an intention not to be bounds
at

858, and

cases

therein

EUGENE P. MITCHELL

TORTS

An Innocent Citizen Has

a Right to Restrain Display of His Photo
"Rogues' Gallery," but Has no Right to Compel Surrender or
Destruction of Fingerprints Kept for Record Purposes Only, Unless Ex
ceptional Circumstance Gives Him That Right.

graph

�

in

a

Appellant, a citizen of good repute, was arrested on a misdemeanor charge
photographed and fingerprinted against his will. Later, the charge was
dismissed after a hearing. Appellant then instituted this action against officials
of the Police Department, seeking to compel them to destroy or surrender his
finger-prints and photographs. Appellant avers that his photograph will be
maintained in a "rogues' gallery" for public exhibition. The lower court sus
tained a demurrer and dismissed the complaint. The Indiana Supreme Court,
in remanding with instructions, held: appellant was entitled only to an in
junction against exhibition of his photograph in the "rogues' gallery" and not
to compel the return of his fingerprints. State ex rel Mavity v. Tyndall,
Ind.
66 N. E. (2d) 755 (1946).
The right of police officials to take fingerprints and photographs of an
accused person prior to conviction has been upheld definitely. Kelly v. United
States, 55 F. (2d) 67 (C. C. A. 2d, 1932); Shaffer v. United States, 24 U. S.
App. D. C. 417 (1904), cert, denied, 196 U. S. 639 (1904). But the right of
an innocent man to demand the surrender or destruction of his
fingerprints and
photographs taken 'during a lawful arrest is far from settled. The Indiana
Supreme Court does not question the validity of appellant's claim that the
right of privacy exists and is supported by logic and the weight of authority.
But the issue is whether the retention of the fingerprints and photographs is
such a violation of the right of privacy as to give appellant a right of action.
The courts generally appear to recognize two aspects of this problem, as
and

,

131

Recent Decisions

1946]

Supreme Court in the case under discussion. First, is there
right on the part of an innocent citizen to restrain the exhibition of his
photograph in a so-called "rogues' gallery"? Second, does the innocent subject
have a right to demand the return or surrender of his fingerprints and photo
graphs which are left solely within the arresting agency's files?
Two of the earliest cases supporting the right to restrain the display of
photographs in public are Itzpovitch v. Whitaker, 1 15 La. 479, 39 So. 499 (1905)
and Schulman v. Whitaker, 115 La. 628, 39 So. 737 (1905). It was said in the
former case that, "Where a person is not guilty, is honest (and that is the
only light upon which to consider this case with the issues before us), he may
obtain an injunction to prevent his photograph from being sent to the rogues'
gallery." Itzpovitch v. Whitaker, supra at 481, 39 So. at 500. In the case
of Downs v. Swann, 111 Md. 53, 73 Atl. 653 (1909), the injunctive relief was
denied on the basis that the complaint did not allege sufficient facts to indicate
that the photographs would be publicly displayed.
The modern rule is shown by State ex rel Reed v. Harris, 348 Mo. 426, 153
S. W. (2d) 834 (1941), which makes a clear distinction between the right to
enjoin public display and the mere maintenance of records, as follows at
does the Indiana
a

page 432:
"The real

in controversy

the matter of sending the photographs and
agencies broadcasting them to prevent which injunction
In this connection, we observe that it must be apparent there is a
marked difference between making an adequate record of a person lawfully in
custody and the dissemination of the photographs and fingerprints of an innocent
person about whose identity there can be no question."

fingerprints
is sought.

point

to other

�

.

.

.

�

...

The Indiana

Supreme Court here states that the majority of the cases hold
placing of an innocent person's picture in a "rogues' gallery" is so
serious a violation of that person's right of privacy that it does justify judicial
protection, and that it is constrained to follow them in this instance.
But there appears to be decidedly more conflict as to the innocent party's
right to demand the return of photographs and fingerprints from the files kept
solely for identification. There are few authorities in point, since in almost all
the cases the emphasis is on the public display and not the mere retention for
a record.
But the majority rule prior to the instant case seemed to deny this
right. In Matter of Molineux v. Collins, 177 N. Y. 395, 69 N. E. 727 (1904),
the court refused to compel the return of Bertillon measurements to plaintiff
and stated that any relief would have to come from the legislature. Such
legislative relief has now been given in New York and is allowed by the courts.
Troilo v. Valentina, 40 N. Y. S. (2d) 442, 179 Misc. 954 (1943).
The right to have an arrest record destroyed was denied in Miller v. Gillespie,
196 Mich. 423, 163 N. W. 22 (1917). The court held that plaintiff was not
entitled to equitable relief to have the record destroyed even though his arrest
that the
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through the mistake or malice of a prosecuting witness, and he
innocent. The court recognized the right of privacy but held this was not
caused

proper case for such relief.
The New Jersey courts have

recognized that the right of privacy does exist
public interest involved in maintaining finger
for
record
In
the
leading case of Fernicola v. Keenan, 136
prints
purposes.
N. J. Eq. 9, 39 A. (2d) 851 (1944), the court indicated that while it might be
desirable for the police department to return or destroy the fingerprints and
photographs of innocent men of good repute, in the absence of statute it is a
matter within the discretion of the police department and not for the courts.
In the present case, the Indiana Supreme Court pointed out that so long as
the photographs were filed away from the public eye, they were in the same
class as fingerprints, and there is no occasion for a mandatory injunction. But
the court does not flatly deny that the right exists, as the New Jersey court
did in Fernicola v. Keenan, supra. It adds that "There may arise exceptional
cases presenting facts that justify the surrender or destruction not only of
photographs but also of fingerprints". State ex rel Mavity v. Tyndall, supra
at
66 N. E. (2d) at 762.
The Indiana Supreme Court has concluded that fingerprints are kept only in
police records with no public display. The court admits that such a record in
itself may violate the right of privacy, but there must be a balance between
the individual's right of privacy and the public's interest in preserving efficient
crime detection and prevention. Upon the authority of this case, a different
rule has been promulgated; an innocent person does have a right to compel
the return or destruction of fingerprints and photographs kept for record pur
poses, but it will only over-ride the public interest involved when exceptional
but that it is subservient to the

,

circumstances
stances have

are

present. It is for the

arisen,

court to

and the court here makes

no

determine when these circum

attempt

to define them.
ROBERT L. HEALD
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CASES AND MATERIALS ON FEDERAL TAXATION (Second
Edition) by Erwin N. Griswold.f The Foundation Press, Inc.,
�

Chicago,
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Pp. xxvi,

772.

$7.00.

The first edition of Dean Griswold's Cases and Materials

Taxation

appeared

in 1940.

on

Federal

In the Preface to this second edition the

was his original plan to bring out a revision in
three years after the appearance of the original edition but that
this program was frustrated by the intervention of the war.
In the days before the Second Bill of Rights made the cost of law

author states that it
two

or

books

a

matter

of

comparative

indifference to the

of presentcasebook was

majority

day law students, the appearance of a new edition of a
viewed with no little distaste, pulling, as it did, the bottom from the
market for second-hand copies of the earlier edition. And it cannot
be denied that the publication of casebook "revisions" that were little,
if at all, revised, did appear to assume the proportions of a mild racket
in certain instances at least.

After

the law teacher who

quick to adopt the latest version
by
publisher with a complimentary
to
in
the
more
delicate
(or,
indulge
euphemism, "desk") copy. Or, if
no such copy were contributed by the publisher, and the teacher was
too bashful to ask for one, he could always secure one gratis by scrib
bling off a few complimentary or otherwise innocuous remarks by way
of

of

a

a

all,

casebook

was

furnished

was

the

"book review".

rapid evolution like federal taxation, however, the statu
developments over a six-year period are amply sufficient
to justify the publication of a casebook revision. Nevertheless it is a
little regrettable that the publication of this second edition could not
have been delayed another year or so until arrangements could have
been made for its appearance in a somewhat more permanent garb than
its present paper binding.
Dean Griswold has managed to keep the present revision of his case
book substantially within the spatial compass of the first edition (772
pages herein, as compared with 744 in the earlier version). The only
wholly new chapter which has been added is a comparatively short one
In

a

field of

tory and

case

tDean and Charles Stebbins Fairchild Professor of Law, Harvard Law School.
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now-repealed excess profits tax. Particularly noted
omissions, and somewhat regretfully because of its leaven
on the indigenous doughiness of the principle subject
is
the
matter,
excerpt reproduced in the first edition from the Hearings
before the Joint Committee on Tax Evasion and Avoidance, wherein
the then Assistant Attorney General, Robert H. Jackson, undertook to
explain the basis of the Treasury Department's ruling that amounts
received by Mrs. Franklin D. Roosevelt from radio broadcasts, payable
in their entirety to a charitable organization, did not constitute income
received by her.1 Some of the saltiness of the author's notes and com
ments in the first edition has also been watered down, as in the omission
of the trenchant observation on the triteness and current futility of
the quotation in taxpayers' briefs of the dictum in Gould v. Gould2 to
the effect that doubts in taxing statutes are to be resolved in favor

dealing

with the

in the way of
ing influence

of the taxpayer: "If you can't think of a better argument for your
client, experience would indicate that you had better drop the case."3

However, the informal
ments in the earlier
to

represent

one

and

provocative character of the notes and com
edition has generally been preserved and continues

of the most attractive features of the casebook.

Practically every major tax decision which has come down from the
Supreme Court in the past six years is included in this second edition.
Outstanding as an exception in this regard is the failure to include
Dobson v. Commissioner* an omission which is somewhat surprising
in view of the useful background information in the Court's opinion
concerning the evolution of the Tax Court, to say nothing of the rule
of the case concerning the finality of Tax Court decisions. This rule
has succeeded in evoking critical comment from practically everyone
who has had the occasion for such comment, including the Judges of
the Circuit Courts of Appeals, particularly those of the Second Circuit.5
Of the eight cases suggested by one prominent reviewer6 of the first
lIn his review of the first edition, Randolph Paul "wonders at the space (more than
eighteen pages) given to the Jackson testimony at the 1937 tax avoidance hearings",
Paul, Book Review (1941) 54 Harv. L. Rev. 540, 541, which only goes to show that
you can't please everybody.
a245 U. S. 151 (1917).
"Griswold, Cases and Materials on Federal Taxation (1st ed. 1940) 380.
*320 U. S. 489 (1943).
"Brooklyn National Corporation v. Commissioner, C. C. A. 2d, July 2, 1946, affirming
5 T. C. 892 (1945).
�Paul, Book Review (1941) 54 Harv. L. Rev. 540.

edition for inclusion in
Five others8
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are

a

subsequent edition, only one7 has

discussed

or

been added.

mentioned in the notes, and two9

are

ignored altogether.
To date, Dean Griswold's is the only casebook which undertakes to
deal exclusively with matters of federal taxation. And even in this
relatively circumscribed field, the constitutional aspects of the subject,
as well as matters relating to jurisdiction to tax, are either ignored
entirely or are summarily dealt with in the introductory chapter. This
permits the author to concentrate on the federal income tax (which
covers approximately fifty per cent of the casebook) and the federal
estate tax (about twenty-five per cent of the book), with shorter treat
ment being given to the federal gift tax, the excess profits tax, and
miscellaneous federal taxes. With the possible exception of the gift tax,
which seems to warrant a little more attention (particularly with regard
to problems reflecting the pressing need for better correlation of the
estate, gift, and income taxes), the treatment of the principal federal
taxes is both thorough and comprehensive. Decisions of the United
States Tax Court have not been included in numbers commensurate
dignity and importance which has lately attached to
them as a result of the Dobson case.10 Materials derived from the

with the increased

Treasury Regulations are also largely miss
supplied by the Editor's Law Students Tax Service,
ing,
a publication of Prentice-Hall, Inc., of New York.
Dean Griswold describes his casebook as one designed to afford a
"full introductory course in Federal Taxation"11 covering sixty semester
hours. Even in those law schools where a full year's course in taxation
is offered in the undergraduate department (and it is believed that
these are still in the minority), the teacher is going to have to hump,
and his class is going to have to hump a good deal more, in order to
Internal Revenue Code and
but these

'Commissioner

are

v. Sansome, 60
F. (2d) 931 (C. C. A. 2d, 1932), cert, denied, 287
(1932).
helvering v. Fuller, 310 U. S. 69 (1940); Higgins v. Smith, 308 TJ. S. 473 (1940);
Graves v. O'Keefe, 306 TJ. S. 466 (1939) ; Guggenheim v. Rasquin, 110 F. (2d) 371
(C. C. A. 2d, 1940), afj'd, 312 TJ. S. 2S4 (1941); Suisman v. Eaton, IS F. Supp. 113
(D. Conn. 193S), afj'd. 83 F. (2d) 1019 (C. C. A. 2d, 1936), cert, denied, 299 TJ. S. 573
(1936).
'Commissioner v. Freihofer, 102 F. (2d) 787 (C. C. A. 3d, 1939) ; Commissioner v.
East Coast Oil Co., 85 F. (2d) 322 (C. C. A. 5th, 1936), cert, denied, 299 TJ. S. 608 (1936).
m320 TJ. S. 489 (1943).
"Griswold, Cases and Materials on Federal Taxation (2d ed. 1946).

TJ. S. 667
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over the volume of material
encompassed in the 772 pages of this
casebook. If, by the not unfamiliar device of assigning the balance of

get

the casebook for the last session of the course, the teacher does succeed
in getting through the book, it is seriously to be doubted that the
average undergraduate student will be able to handle so tough and

heavy a diet without acute indigestion. One cannot help voicing some
misgivings concerning the suitability of the conventional case system
for a subject like federal taxation. For example, is it either necessary
or desirable to
compel a student to wade through the turgidity of Allen
v. Regents of the
University System of Georgia12 in order to learn (a)
that there is such a thing as R.S. 3224, and (b) that, as in many other
instances, the courts have played ducks and drakes with its seemingly
quite explicit provisions? Here it is true that a lavish use of case
summaries in the notes and comments has enabled the author to obtain

broad coverage of his subject with an economy unusual in an appli
cation of the case system. But might not the student be furnished a
tool of readier application for the practice ahead of him if he were
a

given a course in federal taxation
and development of the subect as a
concentration

in which

emphasis

on

the evolution

whole is sacrificed in order to

permit

the federal tax aspects of the transactions which the
is apt to encounter in his day -by-day practice, viz., the

on

lawyer
deed, the will, the trust, the articles of incorporation, the instrument
of partnership, the policy of life insurance, and even the divorce decree?
Important progress has been made in this direction by the Practising
Law Institute in the publication of its monographs on federal taxation
(which, incidentally, are also the product of Dean Griswold's dis
tinguished editorship). These are intended primarily for the practicing
lawyer, but it would be interesting to see what might be accomplished
in an adaptation of their scheme of approach to an undergraduate course
average

in taxation.
FRANK C

M304 U. S. 439 (1938) ; Griswold, op. cit. supra note 11, at 69.
?Professor

of

Law, Georgetown University.
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CONTROLLING WORLD TRADE�by Edward S. Mason.f McGrawHill Book

Co., Inc.,

New

York,

1946.

Pp. xvii,

289.

$2.50.

Edward Mason's book, Controlling World Trade, is essential to an
understanding of the postwar problems of international trade. The
Preparatory Conference, at present discussing the "Charter of an Inter
national Trade Organization" proposed by the United States, will find
in this book

world
An

a

most

elaborate examination of the American

position

in

commerce.

approximate restatement of the thesis of the book is as follows:
(1) Attempts should be made to reach an international agreement con
cerning the outlawing of restrictive practices such as discrimination, price
fixing and the distribution of markets. For purposes of policing, regis
tration of participation in international business agreements "of an
enduring character" and in foreign enterprises will be undertaken by an
international office.
(2) Market regulation of certain commodities
may prove necessary after a thorough investigation by governmental
study groups. Such regulation must take place on an inter-governmental
If international cooperation should fail, anti-trust legis
level. (3)
lation should then be endorsed, with the qualification that the partici
pation of American firms in foreign cartels would not violate this legis
lation unless it directly hindered import into the United States.
These principles can be expected to arouse controversial discussions
among economists. As this is a review in a legal publication, we must
limit ourselves to Mason's legal assumptions and to his criticisms of
the Department of Justice. Mason's principal assumptions on the law
as it exists today are to be found on pages 77 and 83, and may be
briefly summarized in the following statement: The participation of
subsidiaries and affiliates of American firms operating abroad, not only
in domestic cartels, but also in international cartel arrangements, is
not inconsistent with our anti-trust legislation if cartel arrangements
are limited to areas in which such agreements are tolerated, approved,
or even imposed.
Thus the only limitation suggested by Mason is that
the participation of American firms in cartels which directly restrict
imports into the United States is illegal.
While we are mainly concerned with the legal validity of the principle
stated by Mason, we wish to evaluate the actual meaning of his state
ment in relation to the organization of world trade.
(1) A modern
tProfessor of Economics, Harvard University.
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organization of one commercial level (manu
retailers), but of all three levels. An Amer
ican-controlled firm which voluntarily participates in such a structure
practically excludes any exports by its American competitors into the
foreign area covered by the cartel. (2) American subsidiaries in Eng
land which agree among themselves, with English firms, and witb sub

foreign

cartel is not

facturers

or

only

wholesalers

an

or

sidiaries of Swiss and French firms

on

the distribution of the inter

market, for all practical purposes regulate American export
markets. If, for instance, the subsidiary of a Swiss firm in England
promises to a subsidiary of an American firm not to compete in South
Africa, the parties in interest understand their agreement as meaning
national

that the United States combine shall not compete with the Swiss combine.
A clear indication of the validity of this assumption lies in the fact that

agreement between subsidiaries is often coordinated with
exchange
patents and technological information among such sub
which
have
available the entire technology of the parent cor
sidiaries,
porations. The agreement between the subsidiaries, therefore, amounts
to an exchange between the two combines with respect to their entire
technology. If the agreement not to compete in South Africa obligates
only the subsidiary and not the parent, the cartel agreement is meaning
less, for the parent would be free to rebut. That would be the case,
especially if the agreement were reached between an American-controlled
the device of

the

of

subsidiary in England and an English combine. The careful reader of
trade journals is observing this trend at the present time.
I see no redeeming feature in the limitation made by Mason to. the
effect that agreements are illegal if they directly affect imports into the
United States. Limitation of export is implied limitation of import,
since export pays for import. Furthermore, regulation of foreign mar
kets is regulation of American domestic markets, provided the United
States has not a monopolistic position in the production of the pertinent
goods. The prices and the quantity of production in foreign markets
determine possible import into the United States. Direction of goods
from one foreign market into others affects imports into the United
States.

Are these among the "indirect effects" under Mason's classifi
actually our law that in all these cases the anti-trust legis

cation? Is it

lation has to withdraw since "at best it would be difficult to exercise
at worst it would involve a serious
an extra-territorial jurisdiction;
interference with business
^Mason,

practices customary abroad"?1

Controlling World Trade

(1946) 77.

139

Book Reviews

1946]
Mason has

forceful

legal authority supporting him. Mr. Justice
Supreme Court, found legal protection for
an American firm in the following facts. In 1903 the plaintiff purchased
a banana plantation in Panama and built a railway to connect this
planta
tion with a port. The defendant, a large American firm, together with
its associates, was in complete control of the banana market. The de
fendant and its associates hired men, who happened to be officers in
the army of a government of doubtful legal status, for the purpose of
destroying the competitor's establishment. The hirelings completely
destroyed the plaintiff's plantation and railway, and the defendant's
monopolistic position was reestablished. In the face of these facts, the
court found it a general and almost universal rule that the character
of an act as lawful or unlawful must be determined wholly by the law
of the country where the act was performed.2
some

Holmes, speaking for

the

The American Banana Co.
an

existing authority
again being made

until

case

had not been cited for

quite recently,

when

we

some

time

as

find that references

decision.3 As a matter of fact, the social
and international conditions under which the American Banana Co. case
was decided were completely different from modern conditions. In
1909,
are

to that

considered it

possible that an act of "legal significance", espe
cially of a tortious character, could be committed in foreign countries
(with the possible exception of the famous law school problem in which
a person on the American side of the border is shot
by a person stand
ing on the Mexican side of the border). Today there are many instances
in which the security of the country and of its citizens can be endan
gered by acts "lawfully" done abroad. The Circuit Court of Appeals
for the Seventh Circuit had to deal recently with a Washington, D. C,
"educational institute" which by circular letter sent instructions on
medicine to students in Latin America.4 Every person who showed an
interest in these letters, which were drafted by people who had no train
ing whatsoever in the field of medicine, was promised a "graduation
certificate". The Federal Trade Commission issued an order prohibiting
this business activity. The institute, relying on the American Banana
Co. case, argued on appeal that our courts and executive
agencies have
no jurisdiction in business transactions consummated abroad
by Amerno one

2American Banana Co. v. United Fruit Co., 213 U. S. 347 (1909).
'Aluminum Corp. of America v. United States, 148 F. (2d) 416 (C-. C. A.
2d, 194S) ;
American Medical Association v. United States, 130 F.
(2d) 233 (App. D. C. 1942).
'Branch v. Federal Trade Commission, 141 F. (2d) 31 (C. C. A.
7th, 1944).
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Commission, the
assume to protect the
pointed
petitioner's customers in Latin America. It seeks to protect the peti
tioner's competitors from his unfair practice, begun in the United States
and consummated in Latin America. It seeks to protect foreign com
merce.
If that commerce was being defiled by resident citizens of the
United States to the disadvantage of other competing citizens of the
United States, the United States has a right to protect such commerce
from defilement, even though the customer may look to his own sovereign
for protection. The right of the United States to control the conduct
of its citizens in foreign countries in respect to matters which a sovereign
ordinarily regulates within his own territorial jurisdiction has been re
peatedly recognized. Congress has the power to prevent unfair trade
practices in foreign commerce by citizens of the United States. Is not
this opinion a challenge to Mason's statement of the law and of recent
ican citizens.

Deciding

court

out that the Commission does not

in favor of the Federal Trade

dicta in court decisions?
favor of

covering

Sherman Act when

Is it not

an

even

more

forceful argument in
by the

cartel activities of American firms abroad
we

realize that without American

participation

the

following prewar cartels could not have existed: aluminum, artificial silk
and rayon, aspirin, beryllium, cable and radio communication, cellulose,
citric

acid, copper, dental supplies, dyestuffs, electrical lamps and ma
chinery, explosives, glass, household appliances, iodine, insulin, lead,
lead oxide, magnesite, magnesium, matches, motion pictures, newsprint,
optical glass, paper and pulp, plate glass, phonographs, rails, records,
steel, sulphur, tankers, titanium, tobacco, tubes, vegetable oils and
wagons? The mere existence of a competing American corporation in
these fields would have rendered private cartels impossible. Mason's
argument is based on an underestimation of the American position. Any
governmental action by which American-controlled firms would be com
pelled to join cartels would raise other problems of law not discussed
here. Once Mr. Mason's legal assumptions break down, his legal con
clusions regarding the export association case5 and his position on the
problem of advance clearance of proposed international business agree
ments6 become doubtful.7
Mason's book is

This is

replete
regrettable coming

with criticism of the
as

it does at

a

Department

moment

of Justice.
when the government

6Mason, op. cit. supra note 1, at 68-74.
"Id. at 85.
'See Kronstein-Leighton, Cartel Control: A Record of Failure (1946) 55 Yale L. J. 297.
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policy seems to become a part of an international policy upon which
all parties agree. The excellent report of the United States Associates,
International Chamber of Commerce, on "World Trade and Employ
ment"8 indicates full approval of a strong anti-cartel policy by Amer
ican business. No good purpose is served, in my opinion, by connecting
10
Borkin-Welsh's book,9 which I criticized in 1943, with the Department's
anti-trust policy. Not a single case has been selected for prosecution
by the Department of Justice on the theory of this book. Mason's
principal argument against Wendell Berge's book11 is that he overvalues
cartels. A good deal of this controversy is based on a difference in
definitions of cartels. Berge is using it with emphasis on monopolistic
control (wherefore he sees in cartels all the evils of international mo
nopolies), while Mason is using it in regard to any agreement having
effect

an

on

There is

the free flow of trade.

point

one

the Anti-Trust

Mason, while attacking

which

Division, may have overlooked. Without the work of that division,
Mason and the Cartel Committee, of which he was chairman, would
have had the material upon which their work is based. Mason is
an important job in freeing discussions on world trade control
from the harsh and bitter words used in the early campaign.12 He would

not

doing
be

even more

manner

effective, however,

economists who
of

people
performance. Lawyers

much of the road to his successful

prepared

grateful

if he had not reverted to this former

of discussion when he considered the work of the

are

to Mason

their

�

who
and

of international trade will be

studying problems
Department

and to the

combined work

is

an

of

invitation

Justice.

to

a

An examination

more

unbiased

and

impartial study.
HEINRICH

"United States

June,

Associates, International Chamber

of

Commerce,

KRONSTEIN*

New

1946.

9Borkin -Welsh, Germany's Master Plan (1943).
10Kronstein, European Cartels (1943) 38 Commonweal 170,
"Berge, Cartels, A Challenge to A Free World (1944).
?Professor

of Law,

Georgetown University.

171-172.

York, N. Y.,
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AND
FINANCIAL ORGANIZATIONS OF THE
LEAGUE OF NATIONS�by Martin Hill.f Carnegie Endowment
for International Peace, Washington, D. C, 1946. Pp. xv, 156.

ECONOMIC

$2.00.
At the end of World War II the Allied Commercial War

Agencies

prepared themselves for transformation into parts of the Economic and
Social Council of the United Nations. Problems of international trade
(discrimination, cartels, and customs, for example) are being entrusted
to

a

special

group, the International Trade

Organization

of the United

Nations.
time is brought home the more forcibly when
carefully prepared book how the corresponding
agencies of the League of Nations developed after World War I from
agencies of warfare (Chapter I). Interallied agencies (e.g., the Allied
Maritime Transport Council and the Interallied Munitions Council)
were merged into the Supreme Economic Council, "the direct precursor
of the economic and financial organization of the League". The issues
in the discussion on the powers of the League in the economic field were
strikingly similar to the issues presently confronting the preparative
committee of the International Trade Organization; the Americans de
manded "the removal, so far as possible, of all economic barriers and
the establishment of an equality of trade conditions among all the na
tions consenting to the peace and associating themselves for its main
tenance" (Third of President Wilson's "Fourteen Points"). This pro
gram "would have outlawed not only the differential tariff systems of
European and South American states and of Japan, but also the imperial
preference tariffs of the British Dominions and the colonial tariff sys
tems of France, Italy, Portugal and the United States" (compare Hill,
p. 19, n. 17). The other nations resisted. The spirit of the believers
The

in

tragedy

of

our own

learn from this

we

an

automatic reconversion of world trade into its prewar pattern pre
The Supreme Economic Council was given only the "power"

vailed.

to propose what was necessary

of all members of the

for

"equitable treatment for the commerce
League" (Art. 23 (e) of the League Covenant).
did not assume obligations (Chapter II).

League members
hope for automatic reconversion into a liberal world economy
One International Conference on International
was cruelly dashed.
Trade Problems followed the other (Brussels, 1920; Genoa, 1922;
The

The

tSpecial Assistant

to the

Secretary General of the United Nations.
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London, 1927; London, 1933). Study groups on tariffs, monetary prob
lems, trade discrimination, unfair competition, and related topics were
appointed, without, however, having been granted the requisite authority.
They all worked either within the scope of the Economic and Financial
Organization of the League or in the closest of contact with it. Hill
gives an impressive report on the problems with which the organization
was confronted and the methods of its operation.
The economic and political catastrophe which developed between the
two wars progressed much faster than the League could work. The
effects and countereffects of the approach toward nationalistic autarchy
and the economic depression became apparent. Conferences and League
"actions" invariably followed new steps toward the impending hell of
World War II.

The dissolution of the

economically

sound

Austrian-Hungarian Empire,

substitute economic federation of the Danube basin, cre
ated the chimera of Austrian and Hungarian reconstruction to plague
the Economic League Organization. This was typical of the war-born

without

some

inherited

by

the

League.
impartial report feels a deep sorrow for the
in
the
Organization. In the refugee problem the whole
helpless people
tragedy is especially apparent. While the League struggled with the
problems of one million Greek refugees, created by "the disastrous
conclusion of its war with Turkey", the seed of today's problem of about
fifteen million refugees was sown. Still, the members of the Economic
League Organization performed their tasks zealously and thoroughly.
It would be a great mistake to believe that they did not accomplish
substantial success in particular fields. The lawyer is especially grateful
for the preparation of an international convention on a uniform law of
bills of exchange (ratified by nearly all non-Anglo-Saxon countries),
and a convention on arbitration and the enforcement of foreign arbi
tration awards.1 The economist finds of particular interest the recom
mendations of the League on cartels and tariffs.
Hill is a superb reporter. He is never tempted to evaluate. Cer
tainly the reader would be curious to hear the reactions of such a careful
observer, but he remains true to his task of reporting on the work of
the Economic League Organization. Especially impressive is his report
on "Wartime Developments and Activities, 1939-1945" (Chapter X).

woes

The reader of Hill's

-

*For

a

discussion of these

conventions, cf. Kronstein, Business Arbitration, Instrument
54 Yale L. J. 36, 42-44.

of Private Government (1944)
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preparations made here for
"Foreign Investments" is a good

has overlooked the excellent

future peace.

The

League's

paper

on

example.
We

can

only hope

that the Economic and Social Council of the United

earnestly as did the League, and that
it will meet with greater success. After all, economic problems are not
solved independently from political and moral issues, and attempts to

Nations undertakes its work

as

deal with them alone must fail.
HEINRICH

?Professor of Law,

Georgetown University.
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