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THE SPANISH ORIGIN OF INDIAN RIGHTS IN THE
LAW OF THE UNITED STATES

Felix S. Cohen*

I. Foreword

rWK> TRACE the origins of our Federal Indian law is a difficult task.
The law of the United States with respect to Indian tribes is a curious

historical patchwork in which may be found the product of many looms
and many weavers. One may divide this strange patchwork into its

component patches and find nearly four hundred federal treaties with
Indian tribes, about four thousand federal statutes, and an even larger
number of judicial and administrative decisions which, by and large,
attempt to interpret and to apply these treaties and statutes. The fact
that there are Spanish threads in this patchwork is of no greater signifi
cance than the fact that some of the finest of our old Navajo Indian rugs
contain red threads {bayeta) that were secured by unraveling the red
woolen underwear of Spanish soldiers. What is really important, after
all, about the Spaniards and the Navajo rugs is that the Spaniards (largely
through the intermediary of the Pueblo Indians) introduced into the

country of the Navajos the sheep and the wool of which Navajo rugs
are made, and introduced into the life of the Navajos the ways of the

sheepherder and weaver, which supplanted ways of the raider and hunter.
These were the real Spanish contributions to the Navajo rug.

So it is with our law. We should have a poor idea of the Spanish influ
ence upon our Federal Indian law if we divided that tapestry and noted
which patches and threads were of Spanish origin. For then we should
lose the pattern and the creative principles of this law, and it is this pat
tern and these creative principles that are the distinctive contribution of

Spanish juristic thought to our Federal Indian law. This is not merely a

fact of antiquarian interest. It is a fact of some importance to the world

*B.A., 1926, College of the City of New York; M.A., 1927, Ph.D., 1929, Harvard Univer

sity; LL.B., 1931, Columbia University. Chairman, Board of Appeals, Department of

Interior. Author of: Ethical Systems and Legal Ideals (1933) ; Handbook op Federal

Indian Law (1942) ; Transcendental Nonsense and the Functional Approach (193S) 35 Col.

L. Rev. 809; The Problems of a Functional Jurisprudence (1937) 1 Modern Law Review 5;
The Relativity of Philosophical Systems and the Method of Systematic Relativism (1939)
36 Journal of Philosophy 57; The Social and Economic Consequences of Exclusionary
Immigration Laws (1939) 2 Nat. Lawyers Guild Quart. 171.
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of today and tomorrow. If our law of Indian affairs were the result of a

purely local adaptation of Anglo-American common law, or a pure product
of independent national legislation, we might not expect it to have much
relevance to the problems of inter-racial and inter-cultural relations in
other parts of the world. But if, on the other hand, the spirit of this law
and its creative principles came to us across wide waters, and across

wider gulfs of polity, religion, and culture, there must be in this spirit and
these principles something that is not merely local and particular, some
thing that is universal and enduring, something that can be carried to
other lands across wide waters and wider gulfs of polity, religion and
culture. Such is the significance of what might otherwise be an inter

esting but unimportant problem for legal antiquarians.
Today, more than ever before, we need to study the legal relations

that have served to bind together in common cause and common effort

peoples of different races, different creeds, different social structures, and
different ways of life. In such a study we cannot afford to overlook the
relations of the United States to the Indian tribes within our territory. The
comparatively small number of Indians involved does not diminish the im

portance of such studies. The fact is that there is probably no dependent
people in any part of the world which has rallied to the support of democ
racy with more devotion than the tribal Indians of the United States
have shown in the present crisis. In the rate of volunteering for the
armed services they have far surpassed the white or black populations of
the United States. In the proportion of their funds which they have
voluntarily placed at the disposal of the Federal Government, through
subscription to war bonds or otherwise, they have again far surpassed the
rest of the country. They have given not only of blood and sweat and
tears but of brains as well. Descendants of great Indian strategists have
earned important positions in our armed forces. It was to a member of
the Osage Tribe, Major General Tinker, that the all important job of re
building the air forces in Hawaii was entrusted after Pearl Harbor, and
he more than any one else deserves credit for our air victory in the
Battle of Midway, where he himself lost his life. Had the United Nations
found as staunch defenders in the peoples of Egypt, Indo-China, the East
Indies, Malaya or Burma, what pen could rewrite the history of the last
few years?
It may be doubted whether our tribal Indians are to be distinguished in

physical strength or courage or health or pugnacity or intelligence from
native populations in some other parts of the world that have not rallied
to the support of their governments in time of stress. At least the hypoth
esis is worth examining that what has distinguished our tribal Indians
from these other native populations lies on a legal plane, that it is, in
essence, a relation to government capable of evoking loyalty, and that in
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other parts of the world, where a similar relationship between peoples
exists, as in the Philippines, a similar loyalty is likely to appear.
What is the nature of this legal pattern that has so dramatically shown

its capacity to evoke loyalty?

II. The Pattern of Federal Indian Law

Let us be clear, in the first place, about the object of our search. We
are to trace the history of certain social ideals, ideals which have seldom
corresponded exactly to the realities of living but which have been close
enough to reality to attain the force of law. We are to look for origins of
pattern, spirit, principle, that bind together thousands of statutes and
decisions. To do that we must first reduce the maze of our Indian law to
a manageable scheme and take account of its basic principles. That is no

easy task, but the most comprehensive effort thus far made in this direc
tion has traced the manifold detail of existing Federal Indian law to four
basic principles:
(1) The principle of the legal equality of races; (2) the principle of

tribal self-government; (3) the principle of Federal sovereignty in Indian
affairs; and (4) the principle of governmental protection of Indians.1
A brief examination into the legal content of these principles must

suffice for our present purposes.
1. Legal Equality. The legal status of tribal Indians, although

different from, is not inferior to, that of their white countrymen. Today
all Indians born in the United States are citizens of the United States.2
As citizens they are entitled to the rights of suffrage guaranteed by the
Fifteenth Amendment to the Federal Constitution,3 and they are likewise
entitled to hold public office. The process of conferring citizenship upon
Indians has been a slow process. It began with a ringing declaration in

lSee Introduction, by Solicitor Nathan R. Margold, to Cohen, Handbook of Federal

Indlan Law (1941) pp. VII to XV.
This has been true since the adoption of the act of June 2, 1924, 43 Stat. 2S3, 8 U. S. C.

� 3 (1934). Prior to that time most Indians had become citizens under special laws and

treaties. See, e.g., Treaty of September 27, 1830, with Choctaws, art. 14, 7 Stat. 333, 33S.
'This Amendment declares: "The right of citizens of the United States to vote shall not be

denied or abridged by the United States or by any State on account of race, color, or

previous condition of servitude." The Supreme Court, interpreting this provision in United

States v. Reese, 92 U. S. 214 (1875) at p. 218, asserted: "If citizens of one race having
certain qualifications are permitted by law to vote, those of another having the same

qualifications must be." Accord, Neal v. Delaware, 103 U. S. 370 (1880). Statutes in

three States, Washington, Arizona, and New Mexico, purport to restrict the constitutional

right of Indians to vote. Such statutes have been declared unconstitutional by two Attorney
Generals of the State of Washington (Op. Att'y. Gen. W. V. Tanner, June 15, 1916; Op.
Att'y. Gen. G. W. Hamilton, April 1, 1936) ; and by the Solicitor of the Department of the
Interior (Op. of Solicitor, M. 29596, Jan. 26, 1938) ; but have been upheld by the courts of

Arizona, Porter v. Hall, 34 Ariz. 308, 271 Pac. 411 (1928).
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1776 "that all men are created equal, that they are endowed by their

Creator with certain inalienable Rights, that among these are Life, Lib
erty, and the pursuit of Happiness." The process reached its conclusion

only in 1924, when the last non-citizen Indians gained citizenship. But

throughout the years when many or most Indians were non-citizens, their
legal status as human beings was not subordinated to that of their white

countrymen. Their lives and property were held to be entitled to legal
protection against violence. When the United States Army attempted to

exercise military control over a group of peaceful Indians who refused to

remain on the reservation assigned to them, the Indians were freed from

army control by the issuance of a writ of habeas corpus.4 Indians were

recognized as having legal capacity to sue,5 to make contracts,6 to hold

public office,7 and to enjoy all the civil liberties guaranteed to their white

neighbors, citizen or alien.8 Their legal status was, and is, peculiar only
because they are members of special political bodies, tribes, which largely
take the place that states and municipalities occupy towards other citi
zens of the United States. The political conception of the tribe is thus
the origin of whatever is distinctive about the legal position of the Indian
in the law of the United States.

2. Tribal Self-Government. The principle that an Indian tribe is a

political body with powers of self-government was first clearly enunciated
in the jurisprudence of the United States by Chief Justice Marshall in
the case of Worcester v. Georgia.9 Indian tribes or nations, he declared,

". . . had always been considered as distinct, independent, political com

munities, retaining their original natural rights, . . ."

To this situation was applied the accepted rule of international law:

". . . the settled doctrine of the law of nations is, that a weaker power does
not surrender its independence�its right to self-government�by associating
with a stronger, and taking its protection."

From these premises Chief Justice Marshall concluded that the State
of Georgia had no right to interfere with the laws and territory of the
Cherokee Tribe. Following this decision, the federal courts have held

"United States, ex tel. Standing Bear v. Crook, 25 Fed. Cas. 695, No. 14,891 (C. C. Nebr.
1879).
Telix v. Patrick, 145 U. S. 317, 332 (1892) ; Deere v. St. Lawrence River Power Co., 32

F. (2d) 550 (C. C. A. 2d, 1929).
"Jones v. Meehan, 175 U. S. 1 (1899) ; and see United States v. Paine Lumber Co., 206

U. S. 467 (1907).
713 Op. Att'y. Gen. 27 (1869), holding an Iroquois Indian, General Parker, eligible for

the post of Commissioner of Indian Affairs.

"Cohen, Indian Rights and the Federal Courts (1940) 24 Minn. L. Rev. 145; Cohen,
op. cit. supra, note 1, at 177-181.
"6 Pet. 515, 559-560 (U. S. 1832).
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that Indian tribes have all the powers of self-government of any sover

eignty except in so far as those powers have been modified or repealed by
act of Congress or by treaty.10 Hence over large fields of criminal and
civil law, and particularly over questions of tribal membership, inheri
tance, tribal taxation, tribal property, domestic relations, and the form of
tribal government, the laws, customs, and decisions of the proper tribal

governing authorities have, to this day, the force of law.
3. Federal Sovereignty. At the present time it may be laid down

as a rough general rule that Indians on an Indian reservation are not

subject to the local law of the state in which they reside.11 This exemption
is of particular importance in the fields of criminal law and taxation. The

general rule has been modified only in a few particulars by congressional
action conferring upon states specific powers over certain subjects.12
The fact that Indian tribes are largely exempt from the operations of

the local laws of the forty-eight states and their political subdivisions
derives from the fact that the Constitution of the United States vests in
the national government rather than in the states the three powers upon
which our law of Indian affairs is primarily based�the war-making power,
the treaty-making power, and the power to regulate commerce with Indian
tribes. In practice, this centralization of federal sovereignty over Indian
affairs has proved a powerful weapon against oppression. Again and

again the federal courts have intervened to restrain the attempts of local
authorities to infringe upon Indian rights.13 As the Supreme Court of the
United States once said :

"These Indian tribes are the wards of the nation. . . . They owe no alle

giance to the States, and receive from them no protection. Because of the

local ill feeling, the people of the States where they are found are often their

deadliest enemies."14

The functional significance of this principle of federal sovereignty over

Indian affairs lies in the fact that Indians, in conflicts of interest with non-

wEx parte Crow Dog, 109 U. S. 556 (1883) ; Standley v. Roberts, 59 Fed. 836 (C. C. A.

8th, 1894) ; Talton v. Mayes, 163 U. S. 376 (1896) ; Waldron v. United States, 143 Fed. 413

(C. C. S. D. 1905) ; Jones v. Meehan, 175 U. S. 1 (1899) ; Buster v. Wright, 135 Fed. 947

(C. C. A. 8th, 1905), app. dism. 203 U. S. 599 (1906) ; Cherokee Nation v. Journeycake, 155

U. S. 196 (1894) ; United States v. Quiver, 241 U. S. 602 (1916) ; Turner v. United States

and Creek Nation, 51 Ct. CI. 125, aff'd, 248 U. S. 354 (1919) ; Pueblo of Santa Rosa v. Fall,
273 U. S. 315 (1927).
"Worcester v. Georgia, 6 Pet. 515 (U. S. 1832) ; United States v. Kagama, 118 U. S. 375

(1886) ; United States v. Sutton, 215 U. S. 291 (1909).
^The most important of such laws is the General Allotment Act of 1887, 24 Stat. 388, 25

U. S. C. � 348 (1934), which subjects Indian estates to state laws of inheritance.

"See Cohen, supra note 8, 24 Mlnn. L. Rev. 145.

"United States v. Kagama, 118 U. S. 375, 383 (1886).
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Indian neighbors, have been able to call upon the Federal Government to
aid in the protection of Indian rights.15

4. Federal Protection of Indians. Intercourse between people of

widely disparate cultural levels inevitably affords opportunities for ex

ploitation, oppression, and debauchery. The first white traders in Amer
ica offered the natives new weapons, new drinks, and new tools, all of
which were capable of destroying native life, health, and culture. In ex

change for these deadly but apparently irresistible gifts, the whites were

able to demand surrender of the land from which the Indian drew his sus

tenance. Warped, poisoned, and armed with deadly weapons, the dis

placed tribe would be pushed on to the lands of another tribe to spread
the seeds of destruction. This was the basic pattern; local bounties for
native scalps and the sale to Indians of blankets infected with small-pox
were obscene and unnecessary embellishments.16
The problem facing our central government from the start was how

to stop, or at least minimize, this process of exploitation and extermina
tion. The answer chosen was the imposition of a rigid control over all
intercourse between its own subjects and the native population. This

control, designed to protect the Indian without absolutely forbidding in
tercourse between the two races, has been the guiding motif of federal

legislation on Indian affairs down to the present date.
In 1790 the first Federal Congress adopted the policy of regulating

trade with the Indians through a system of licensing traders.17 Except
for a brief period, from 1796 to 1822, when a system of Government

trading houses was maintained,18 the principle of control of Indian trade

through licenses has been in force. Under this system federal supervision
of the character and quality of goods sold and prices charged has been

'Thus, for example, the act of March 3, 1893, 27 Stat. 612, 631, 25 U. S. C. � 175 (1934),
provides: "In all States and Territories where there are reservations or allotted Indians the
United States district attorney shall represent them in all suits at law and in equity."

16In 1704, for example, Connecticut .offered bounties from the public treasury of five

pounds for every Indian scalp. Conn. Records, IV, 463.
Lord Jeffrey Amherst, English Commander-in-chief, wrote to Colonel Bouquet, in 1763

or 1764: "You will do well to try to inoculate [with small-pox] the Indians by means of

blankets, as well as to try every other method that can serve to extirpate this execrable race.

I should be very glad your scheme for hunting them down by dogs could take effect.''

Channing, History of the United States, vol. Ill (1912), "The American Revolution�

1761-1789", pp. 15, 27, N. II.
"Act of July 22, 1790 (1 Stat. 137).
MAct of April 18, 1796 (1 Stat. 452) ; act of April 21, 1806 (2 Stat. 402) ; act of March 2,

1811 (2 Stat. 652) ; act of March 3, 1815 (3 Stat. 239) ; act of March 3, 1817 (3 Stat. 363) ;
act of April 16, 1818 (3 Stat. 428) ; act of March 3, 1819 (3 Stat. 514) ; act of March 4,
1820 (3 Stat. 544) ; act of March 3, 1821 (3 Stat. 641). The system of Government trading
houses was terminated by the act of May 6, 1822 (3 Stat. 682).
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possible. Sales of liquor, and of firearms and ammunition not needed for
useful purposes, have been banned.
The most important subject of trade between Indians and whites was

inevitably the land which the Indians possessed and which the white
immigrants needed. It was about trade in land that the most stringent
restrictions have been placed by the Federal Government. For many
decades transfers of Indian land could not be made by private transaction
but required for their validity a formal treaty between the Indian tribe
and the United States.19 Down to the present day tribal land may not be
sold except by a special act of Congress. Where, however, Indian lands
have been individualized, general legislation permits the sale of the indi
vidual allotments under conditions designed to safeguard the interest of
the Indian vendor.20 Generally, such safeguards include either the re

quirement that the Indian vendor must hold the land for a fixed period of

time, usually 25 years, before receiving a "fee patent" entitling him to

sell the land, or a requirement that the particular transaction should be

approved by the Secretary of the Interior.
The leasing of Indian lands for short periods has been allowed in recent

years, but only under conditions designed to protect the Indian lessors.
In most Indian leases, whether tribal or individual, the approval of the
Secretary of the Interior or of some subordinate officer is required.
By maintaining its control over the transactions by which Indians dis

pose of land, the Federal Government has been able to establish a large
degree of control over the income received by the Indians from such dis

position. Sale or leasing of land has been a major source of income for
most Indian tribes, and control of this income has permitted the Federal
Government to direct a considerable portion of the Indian income into

educational, health, and other public services for Indians. A substan
tial part of our Federal Indian law today is concerned with the Federal

disposition of Indian moneys.
The principle of federal protection of Indian rights has proved to be of

special importance in the maintenance of Indian land rights. By treaty
and by statute the United States undertook to protect the Indian tribes
in their possession of vast areas of land. It is true that this Indian posses
sion was not considered a perfect title, and in the cases it is commonly
said that legal title to such lands is in the United States, with a right of
use and occupancy in the Indians. But these are subtleties of feudal

legal theory which meant nothing to the Indians. Our courts have re

peatedly said that the Indian right of occupancy and use is as sacred as

"Act of July 22, 1790 (1 Stat. 137). The first federal statute containing this restriction

on land transfers was reenacted from time to time and is now embodied in 25 U. S. C. � 177

(1934).
"See Cohen, op. cit. supra, note 1, c. 11.
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the fee title,21 and it is certainly more substantial than the naked legal
title which legal theory locates in the Federal Government. Indeed, it
may be said that lands held by "Indian title" are worth more to the
Indian holders than are lands held in fee simple; for lands of the former
sort are exempt from state taxation and from execution under the process
of state courts, these being two channels through which much individually
owned Indian land has slipped out of Indian hands.
It is important to realize that what the Federal Government undertook

to protect was not only the welfare of the Indians�a slippery phrase
which might have been twisted to justify a governmental oppression worse

than that of private oppressors22�but the rights of the Indians. Such

rights included rights of personalty, rights of self-government, and rights
of property. Of the Indian's rights of personalty and self-government we
have already briefly spoken. Of the Indian property rights, the most

important was the right of the tribe to land occupied from time immemo
rial. This right federal jurisprudence has consistently recognized.
The most recent instance of such recognition may be found in the

opinion of the United States Supreme Court in the case of the Walapai
Tribe.23 In that case a railroad claimed certain lands in northern Arizona
under a Congressional land grant made in 1866 in aid of railroad con

struction.24 These lands were claimed by the Walapai Tribe as part of
its ancestral homeland. The Supreme Court, reversing the decision of
two lower courts, held that the railroad was not entitled to any land
which had been occupied by the Walapai Tribe before the grant to the
railroad and had not been voluntarily relinquished by the Indians. Thus
was reaffirmed the principle laid down by Chief Justice Marshall more
than a century ago25 that the Indian tribes have a full and complete legal
right to lands which they have continuously and exclusively occupied,
and that this right will be protected by the federal courts against any
interference by private parties or by unauthorized public officials.
The validity of Indian possessory rights has been upheld by the Su

preme Court even against the statutory protector of the Indian, the Sec

retary of the Interior, in days when that officer proved less solicitous
for the rights of the Indian than is the present incumbent of that position.

aSee Mitchel v. United States, 9 Pet. 711, 747 (183S) ; United States v. Shoshone Tribe,
304 U. S. Ill, 117 (1938) ; 1 Ops. Att'y. Gen. 46S, 466 (1821) ; 34 Ops. Att'y. Gen. 181, 187

(1924).
^See pp. 6, 7, infra.
""United States, as Guardian of the Indians of the Tribe of Hualpai v. Sante Fe Pacific

R. R. Co., 314 U. S. 339 (1941).
"Act of July 27, 1866 (14 Stat. 292).
"Johnson v. Mcintosh, 8 Wheat. S43 (U. S. 1823) ; Worcester v. Georgia, 6 Pet. SIS

(U. S. 1832).
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Thus, in the case of Lane v. Pueblo of Santa Rosa,26 the Supreme Court
held that a group of Papago Indians had legal capacity to bring suit
against the Secretary of the Interior to prevent that officer from disposing
of Indian lands under laws relating to the public lands. Likewise, in
1924, when the later notorious Secretary of the Interior Albert Fall
sought to dispose of minerals in certain Indian lands without Indian con

sent, Attorney General Stone (now Chief Justice of the United States)
issued an opinion holding that the Secretary of the Interior had no right
to dispose of such minerals in the manner proposed, for the reason that
the minerals in question belonged to the Indians, whose property rights
were "complete and exclusive."27
The foregoing examples, while they are very far from giving the full

content of the principle of federal protection of Indians, show at least
the direction in which that principle has guided the development of our
law and the intimate inter-dependence of this protective principle and the
companion principles of the political equality of races, the right of tribal
self-government, and the doctrine of Federal sovereignty in Indian
affairs.

III. The Pattern of Spanish Indian Law

In the Anglo-American literary and historical tradition the Spaniards'
treatment of the Indian has been so long held up to view as a pattern of
cruelty and treachery that it may be considered heretical to argue at this
late date that the humane principles which guide our own law in Indian
affairs all faithfully follow the teachings of Spanish theologians and the
edicts of Spanish kings. And yet this thesis will not sound so startling
once we recognize that although the behavior of our own citizens and offi
cials towards the Indians has frequently been marked by acts of cruelty
and treachery, it is by our own courts and laws that these acts of cruelty
and treachery have been denounced, the perpetrators of these acts pun
ished, and the victims of these acts, or their descendants, recompensed in
the only kind of measure that human compensation for such acts can

follow.28 So it was with Spain. It would be childish to gloss over the
inhumane aspects of the Spanish conquest of the New World. Yet there
is an important difference between these aspects of the treatment of
Indians in the New World in the fifteenth and sixteenth centuries and
what Nazis have done in the Old World in the twentieth. Against the
cruelties of the Spanish invaders the clear voice of protest was raised by
"249 U. S. 110 (1919).
"34 Op. Att'y. Gen. 181 (1924). Advice to the same effect had been given to Secretary

Fall by the Solicitor of the Department of the Interior (Opinion of Feb. 12, 1924, A. 2S92).
'"At the present time there are pending before the federal courts, by authorization of Con

gress, Indian suits claiming an aggregate of more than $250,000,000 for violations of treaties

and other injuries.
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loyal Spaniards and faithful Catholics to the King of Spain and to the

Pope himself,29 and both King and Pope repeatedly denounced the acts

"The report to the Emperor Philip, Brevissima Relation de la Destruyccion de las Indias,
completed by Fra Bartholomew de las Casas at Valencia on December 8, 1S42, contains

perhaps the most trenchant criticism of Spanish administration in the New World that has
ever been written. It is presented to the Emperor by the writer on the basis of the stated

assumption of the rectitude of royal hearts: "If any defect, wrong, and evil is suffered, there
can be no other cause than that the Kings are ignorant of it; for if such were manifest to

them, they would extirpate them with supreme industry and watchful diligence." The

following sections of the report typify the story that is told in some detail, largely on the
basis of the personal observations of Las Casas. These observations were, to be sure, supple
mented by testimony presented in various law courts and further supplemented by the
observations of some of the co-workers of Las Casas in the Western Hemisphere.

"The Indies were discovered in the year fourteen hundred and ninety-two.
The year following, Spanish Christians went to inhabit them, so that it is since

forty-nine years that numbers of Spaniards have gone there: and the first land,
that they invaded to inhabit, was the large and most delightful Isle of Hispaniola,
which has a circumference of six hundred leagues.

* * *

"Among these gentle sheep, gifted by their Maker with the above qualities,
the Spaniards entered as soon as they knew them, like wolves, tigers, and lions
which had been starving for many days, and since forty years they have done

nothing else; nor do they otherwise at the present day, than outrage, slay, afflict,
torment, and destroy them with strange and new, and diverse kinds of cruelty,
never before seen, nor heard of, nor read of, of which some few will be told below:
to such extremes has this gone that, whereas there were more than three million

souls, whom we saw in Hispaniola, there are today, not two hundred of the native

population left.
* * *

"Now in God's name consider, you, who read this, what sort of deeds are these,
and whether they do not surpass every imaginable cruelty and injustice, and whether
it squares well with such Christians as these to call them devils; and whether it
could be worse to give the Indians into the charge of the devils of hell than to the
Christians of the Indies.

* * *

"There are others, who go hunting with their dogs in the morning and when
one is asked on his return for dinner how it has fared with him, he replies; 'it
has fared well with me, because I have left perhaps fifteen or twenty villeins killed

by my dogs.'
"I was induced to write this work I, Fray Bartholomeus de las Casas, or Casaus,

friar of St. Dominic, who by God's mercy do go about this Court of Spain, trying
to drive the hell out of the Indies, and to bring about that all those numberless
multitudes of souls, redeemed with the blood of Jesus Christ, shall not hopelessly
perish forever; moved also by the compassion I feel for my fatherland, Castile,
that God may not destroy it for such great sins, committed against His faith and
honour and against fellow creatures. . . ." See MacNctt, Bartholomew de Las

Casas, His Life, His Apostolate, and his Writings (1909) pp. 311, 314, 315-

316, 330, 411-412.
Here and there, in this terrible chronicle, a happier tale is told, as when Las Casas tells

of the visit of Fray Jacomo, with four Franciscan monks, to Yucatan in 1554:
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of oppression committed by brigands that brooked no trans-oceanic con

trol. So it is that while the acts of cruelty and treachery of lawless
men wrought a havoc that eventually brought Spanish rule in the New
World to an end, the legal ideals which Spanish teachers proclaimed, and
which Crown and Holy See ratified, provided a humane and rational basis
for an American law of Indian affairs.
(1) Legal Equality. Of the first principle of our own Indian law,

the equality of races, the works of the Spanish theologian and jurist,
Francisco de Vitoria, offer eloquent elucidation. In an attempt to justify
the denial to Indians of the rights enjoyed by other humans, the argument
had been widely advanced that Indians were heretics, tainted with mortal
sin, and irrational. To this argument Vitoria replied that even heretics
and sinners were entitled to own property and could not be punished for
their sins without trial30 and that the Indians were at least as rational
as some of the peasants of Spain.31 Implicit in the argument of Vitoria,
who cites as precedents in support of Indian rights the cases of heretics
and sinners in Europe and ancient Palestine whose rights were ack
nowledged by the highest Church authorities, is the doctrine that certain

"They sent ahead certain Indians from the province of Mexico as messengers, to

inquire whether the natives were satisfied that the said monks should enter their
country, to bring them news of the one only God, who is God and true Lord of all
the world.

"They [the Indians] assembled many times and consulted about the thing,
having first made many inquiries as to what sort of men these were, who called
themselves fathers and brothers, and as to what they laid claim; and in what they
were different from the Christians from whom they had suffered so many offences
and such injustice.
"They resolved at last to receive them, on the condition that they came alone

with no Spaniards. . . .

"And afterwards they gave them their own children, whom they love more than
the light of their eyes, that they might train them. And they built them churches,
monasteries and houses: and friars were invited to other provinces, to preach and

bring the natives to the knowledge of God and of him whom they called the

great king of Castile.

"And, persuaded by the monks, the Indians did a thing never done again up to

the present day; and all that some of those Tyrants pretend about those kingdoms
being destroyed by the friars, is falsehood and lies.

"Twelve or fifteen lords, each ruling many vassals and large territories, assembled
their people and, after taking their votes and consent, subjected themselves of their
own will to the dominion of the kings of Castile, receiving the Emperor, as King
of Spain, for their supreme and universal sovereign; and they made some signs,
like signatures, which I have in my possession, together with the attestations of
the said friars." Id. at 365-367.

"Victoria, De Indis et de Jure Belli Relectiones (Nys' ed. 1917) � 1, pars. 4-19. These

dissertations were delivered in 1532 at the University of Salamanca where Franciscus de

Victoria (or Francisco de Vitoria) was professor of theology.
nW, par. 24.
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basic rights inhere in men as men, not by reason of their race, creed, or
color, but by reason of their humanity.
This doctrine of Vitoria was given papal support in 1537 by the Bull

Sublimis Deus, in which Pope Paul III proclaimed:
"We, who, though unworthy, exercise on earth the power of our Lord and

seek with all our might to bring those sheep of His flock who are outside,
into the fold committed to our charge, consider, however, that the Indians
are truly men and that they are not only capable of understanding the
Catholic faith but, according to our information, they desire exceedingly to
receive it. Desiring to provide ample remedy for these evils, we define and
declare by these our letters, or by any translation thereof signed by any notary
public and sealed with the seal of any ecclesiastical dignitary, to which the
same credit shall be given as to the originals, that, notwithstanding what
ever may have been or may be said to the contrary, the said Indians and
all other people who may later be discovered by Christians, are by no means

to be deprived of their liberty or the possession of their property, even

though they be outside the faith of Jesus Christ; and that they may and

should, freely and legitimately, enjoy their liberty and the possession of their

property; nor should they be in any way enslaved; should the contrary hap
pen, it shall be null and of no effect."32

Almost word for word, this declaration of human rights is repeated in
the first important law of the United States on Indian relations, the North
west Ordinance of 1787, adopted two years before the Federal Constitu

tion, which proclaims:
"The utmost good faith shall always be observed towards the Indians;

their lands and property shall never be taken from them without their con

sent; and in their property, rights, and liberty they never shall be invaded
or disturbed,, unless in just and lawful wars authorized by Congress; but
laws founded in justice and humanity shall, from time to time, be made,
for preventing wrongs being done to them, and for preserving peace and
friendship with them."

In the Spanish Laws of the Indies one finds a consistent adherence to

the principle of racial equality. Thus Book 4, Title 12, Law 9, declares:
"We command that the farms and lands which may be granted to Span

iards be so granted without prejudice to the Indians; and that such as may
have been granted to their prejudice and injury be restored to whoever they
of right shall belong."33

A further provision included in the Laws of the Indies is one requiring
special proceedings to determine whether farms owned by Spaniards are

located to the prejudice of the Indians, and requiring the removal of any
such farms.34 Other provisions of the Laws of the Indies provided that

<,2MacNutt, op. cit. supra note 29, at 429.
""Law of June 11, 1S94 [Recopilacion de Leyes de Los Reynos de las Indias (1681) bk.

IV, tit. 12, law 9].
MId. bk. 2, tit. 31, law 13 (Instructions to Viceroys, 1S96, c. 21).
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Indians might establish mining claims in the same manner as Spaniards.35
More significant perhaps than any of these positive affirmations of

Indian rights is the negative fact that the Laws of the Indies contain no

provisions which place the Indian in a position legally inferior to that
of the Spaniards. This is not to say that Indians were not widely op
pressed under Spanish rule but merely to suggest that the oppression
was in defiance of, rather than pursuant to, the laws of Spain.
As the American Colonies appealed to the traditional legal rights of

Englishmen when they rebelled against a royal administration that had
violated those rights, so the peoples of Latin America appealed again and
again to the humane Spanish legal ideal of racial equality in rebelling
against administrations which had been faithless to that ideal. Thus it
was that the Plan of Iguala, in which the Mexican War of Independence
proclaimed its ideals, asserted :

"All the inhabitants of New Spain, without distinction, whether Europeans,
Africans or Indians, are citizens of this monarchy, with the right to be employed
in any post according to their merit and virtues."36

In this respect, then, the guiding legal principle of United States
law is one with the principle of Spanish jurisprudence, whatever may
have been the failure, on both sides, to make practice conform to ideal.

(2) Tribal Self-Government. Again one may find in the writings
of Vitoria the first clear formulation of the principle of tribal self-govern
ment. The factual basis of this right the Spanish jurist found in the fact
that "there is a certain method in their affairs, for they have polities
which are orderly arranged and they have definite marriage and magis
trates, overlords, laws, and workshops, and a system of exchange, all of
which call for the use of reason; they also have a kind of religion" 37

Against the pretensions of Spanish administrators who claimed Indian
consent to their tyrannies, Vitoria sought to defend the principle of Indian
self-government by pointing out that fear or ignorance on the part of the
Indians would vitiate the legal force of such consent.38 In this he set

forth a principle which our federal courts have had frequent occasion
to follow.39 Nevertheless, Vitoria recognized, and the Spanish Crown

recognized, as the United States has done, that by democratic process

"Id. bk. 4, tit. 19, laws 14-16.

^United States v. Ritchie, 17 How. 525, 538 (U. S. 1854).
"Vitoria, op. cit. supra note 30, at � 1, par. 23.

"Id., � 2, par. 16.

�"While the federal courts have never invalidated an Indian treaty on grounds of duress.

they have consistently held that in view of the inequality of bargaining power all ambiguities
in such treaties must be resolved in favor of the Indians. Worcester v. Georgia, 6 Pet. 515

(U. S. 1832) ; The Kansas Indians, 5 Wall. 737 (U. S. 1866) ; Winters v. United States, 207

U. S. 564 (1908).
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an Indian group might limit its own powers, transferring certain powers
of sovereignty to another protecting nation,40 without thereby destroying
its internal autonomy. This, in effect, has been the basis of our 400
treaties with Indian tribes, and although the period of dealing with Indian
tribes by treaty has passed, this principle of treating with tribes through
voluntary agreement and majority rule characterizes the adoption of
tribal constitutions and charters by Indian tribes today under legislation
sponsored in 1934 by President Roosevelt 41

(3) Central Control of Indian Affairs. While one could not

expect to see the principle of federal sovereignty over Indian affairs, which
dominates the law of the United States, directly paralleled in the juris
prudence of Spain, which was not a federal republic, the fact remains
that the idea of central control, as distinguished from local control, was
cardinal in both systems and served the same function. Just as the fed
eral courts in the United States, and other federal officials, have had re

peatedly to intercede for the protection of Indian rights threatened by
white neighbors or local officials in Indian areas, so the Spanish Crown had

repeatedly to intercede to protect the Indians against similar threats. To
this end, the office of "General Protector of all Indians" was bestowed by
the King of Spain in 1516 upon the leading champion of Indian rights
against official corruption and incompetence, Bartholomew de las Casas,42
much as four centuries later a similar office was conferred by President
Roosevelt upon a worthy successor in the courageous tradition of Las
Casas, John Collier. To this end, too, the Council of the Indies, in which
supreme power over Indian affairs was vested, was established as a direct
adviser to the King of Spain, and supreme over all local officials in ques
tions pertaining to Indian affairs. Some such motive must have under
lain the insistence of Fra Vitoria that Spaniards in the New World, even
when unjustly attacked by Indians, could "build fortresses and defensive
works" but could wage war only with "the authorization of their sover
eign"*3 and provided that such war was not used as a pretext for slaying
the conquered or despoiling them of their goods or seizing their cities.44
How close these words are to the language of the Northwest Ordinance,
of 1787, which forbids local Indian wars by declaring:
"""A State can appoint any one it will to be its lord, and herefor the consent of all is not

necessary, but the consent of the majority suffices. For, as I have argued elsewhere in
matters touching the good of the State the decisions of the majority bind even when the rest

are of a contrary mind ; otherwise naught could be done for the welfare of the State, it being
difficult to get all of the same way of thinking." Vitoria, op. cit. supra note 30 at � 3,
par. 16.

*M8 Stat. 984, 25 U. S. C. 461 et seq. (1934).
"^MacNutt, op. cit. supra note 29, at 86.

"Vitoria, op. cit. supra note 30, � 3, par. 6.
"Ibid.
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"and in their property, rights, and liberty they never shall be invaded or

disturbed, unless in just and lawful wars authorized by Congress : . . ."

It is a striking fact that so often in the history of Spain, Spanish-
America, and the United States, oppression of Indians has come from
local neighbors and officials and help has come from a far-off central
government. Perhaps it is easier for legal ideals to live in a place far
enough from the facts to which they are applied so that perspective in
judgment is possible and long-range values are not sacrificed to imme

diate, petty advantages.
(4) Protection of Indian Rights. The doctrine that the Crown

had a special responsibility for the protection of Indian rights was

highly developed in Spanish law. Thus, for example, the King's attorneys
were required to appear on behalf of the Indians in all land cases, and in all
cases involving land grants, to which Indians might be parties.45 Where
the suit was between the Indians and the Crown the court was required
to appoint a special attorney for the Indians.46 That Spaniards often

trespassed against Indian rights was clear, as is manifest from the fact
that in Spanish law, as in the law of the United States, a statute for the

protection of Indian rights will often be substantially reenacted from
time to time, indicating that the earlier enactment has come to be dis

regarded or entirely forgotten. Such a statute, for instance, is the Royal
Cedula of June 4, 1687,47 which reenacted long-standing prohibitions
against trespass upon Indian lands and set forth the occasion of its
enactment in these terms :

[Spanish ranch owners] "are encroaching upon the lands of the latter

[Indians], taking the same away from them, either by fraud or violence, by reason

of the poor Indians abandoning their houses and settlements this being what
the Spaniards long for and aim at, .

"

Not only did Spain enact ordinances of special stringency to protect
Indian lands against trespass, but it sought likewise to protect Indians

against the superior bargaining power of the white race by outlawing
all transfers of Indian property not made before an appropriate judicial
officer under conditions of notice designed to bring to the Indian an ade

quate return for that which he sold.48
Where injuries were committed against Indians by Spaniards, the Span

ish law required that such injuries should be punished more severely than
similar injuries against Spaniards.49
"Law of May 24, 1571 {op. cit. supra note 33, bk. 2, tit. 18, law 36).
"Law 35, approved Feb. 13, 1554.

"Hall, Laws of Mexico (1885) p. 64.

aOp. cit. supra note 33, bk. 6, tit. 1, law 27.

48The Law of Dec. 19, 1593, provides:
"ordenamos y mandamos que sean castigados con mayor rigor los espanoles que injuriaren,
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Many other instances might be cited of specific laws exemplifying the

responsibility of the Crown for the protection of Indian rights. In Span
ish jurisprudence, however, as in our own, there was always danger that a
concept of special responsibility for the protection of Indian rights might
come to be transformed into a justification for the exploitation of Indians
and the confiscation of their property. The institution of guardianship
(encotnienda) in Hispanic America, like the old "reservation system" in
the United States, shows how easily this transition may take place. It
must be said, however, that some of the early Spanish jurists clearly
saw and warned against this danger. Thus, Vitoria in considering claims
to a power of guardianship based upon the superior administrative capa
cities of the Spaniards as compared with the natives, while declining
either to confirm or condemn such a claim, is careful to point out that if
such a claim is valid it would have to be subject "to the limitation that

any such interposition be for the welfare and in the interests of the Indians
and not merely for the profit of the Spaniards. For this is the respect in
which danger to soul and salvation lie."50 An echo answers, 400 years
after, in the voice of Justice Cardozo, distinguished descendant of Fra
Vitoria's compatriots :

"Power to control and manage the property and affairs of Indians in good
faith for their betterment and welfare may be exerted in many ways and at times
even in derogation of the provisions of a treaty. . . . The power does not extend
so far as to enable the Government 'to give the tribal lands to others, or to

appropriate them to its own purposes, without rendering, or assuming an obli

gation to render, just compensation . . .; for that "would not be an exercise of

guardianship, but an act of confiscation." '
... The right of the Indians to the

occupancy of the lands pledged to them, may be one of occupancy only, but it is 'as
sacred as that of the United States to the fee.' . . . Spoliation is not manage
ment."51

IV. The Historic Connections Between Spanish Law and the

Law of the United States

To show that the basic principles of the law of the United States re

lating to Indian rights were derived from Spanish sources, it is not enough

u ofendieren, o maltrataren a indios, que si los mismos delitos se cometiesen contra espano-
les y los declaramos por delitos publicos."

(We ordain and command that Spaniards who injure or offend or maltreat Indians shall
be punished with greater severity than if the same tortious acts had been committed

against Spaniards, and we declare such acts to be public offenses.)
�"Vitoria, op. cit supra note 30, � 3, par. 18.

^Shoshone Tribe v. United States, 299 U. S. 476, 497-498 (1937). This was a case in
which the Federal Government, after recognizing the claim of the Shoshone Tribe to certain
lands, placed other Indians on part of these lands. The Supreme Court ultimately affirmed
a judgment against the Federal Government in favor of the Indians in the amount of

$4,408,444.23 plus interest. United States v. Shoshone Tribe, 304 U. S. Ill (1938).
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to show a basic similarity of principle in the two legal systems. Con

ceivably such similarity might be fortuitous or the result simply of similar
practical situations calling for similar legal treatment. But I think it
can be shown that the similarities of principle noted in the foregoing
parts of this paper were not fortuitous or the outcome of legal systems
isolated from each other but were rather the result of definite Spanish
influences which molded the development of legal doctrine in the United
States.
To trace the historic ways in which Spain influenced this development

of legal doctrine would call alike for space and for talents not available
to this writer. At most we can attempt to deal with a few ways in which
such influences operated, trusting that these operations will be found

by legal historians, upon further research, to be typical.
In the first place, we must recognize that our Indian law originated,

and can still be most clearly grasped, as a branch of international law,
and that in the field of international law the basic concepts of modern
doctrine were all hammered out by the Spanish theological jurists of the
sixteenth and seventeenth centuries, most notably by the author of the
lectures De Indis, Francisco de Vitoria. It was Vitoria that the Seventh
Pan-American Conference, on December 23, 1933, acclaimed as the
man who "established the foundations of modern international law."52
While Vitoria himself is not directly cited in any of the early opinions

of the United States Supreme Court on Indian cases, these opinions
frequently refer to statements by Grotius and Vattel that are either

copied or adapted from the words of Vitoria. It is thus clear that the

tradition of legal teaching carried Vitoria's theories on Indian rights
to the judges and attorneys who formulated our legal doctrine in this field.

They remained free, of course, to reject Vitoria's theories, but they could
not be ignorant of the idea that Indian tribes were dependent nations,
possessed of certain rights of sovereignty and property, yet requiring
special governmental protection. The history of American legal doctrine
reveals that no intellectually satisfying substitute for this basic theory
of Indian relations has ever been developed.
The influence of Spanish legal teaching upon the development of legal

thought in the United States was supplemented by the influence exerted

through official Spanish legal authority. Many of the early opinions
of the United States Supreme Court in Indian cases freely cite Spanish

ffiSee also the brochure on the Spanish Origin of International Law (1928) by James
Brown Scott, former Solicitor for the Department of State and President of the American

Institute of Law, the American Society of International Law, and the Institut de Droit

International, which reaches the conclusion: ". . . in the lecture of Vitoria on the Indians,
and in his smaller tractate on War, we have before our very eyes, and at hand, a summary

of the modern law of nations."
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decisions, statutes, and other authorities.53 In part, this is a result of the

theory that in international law the nationality of the source cited is
of no special consequence. In part, however, the use of Spanish authori
ties is a result of the fact that most of the territory of the United States
was once under Spanish dominion. Under the accepted doctrine of inter
national law that the law of the prior sovereign remains in force in ceded

territory until changed by the affirmative action of the new sovereign, all
sorts of questions involving Indians require for their decision an examina
tion of Spanish legal authorities.
Moreover, the relevance of Spanish law was formally recognized in

treaties by which the United States undertook to recognize property and
other rights enjoyed by the inhabitants of the ceded territory under the

prior sovereignty. In all Indian cases arising in former Spanish territory
it became relevant to inquire into the rights of Indians under the former

sovereign. But neither France, in the case of the Louisiana cession,54
nor Mexico, in the case of the Mexican cession and the Gadsden Pur

chase,55 had made any important changes in the fabric of Spanish law in

^Johnson v. Mcintosh, 8 Wheat. 543 (U. S. 1823) ; Mitchel v. United States, 7 Pet. 711

(U. S. 1835) ; Choteau v. Molony, 16 How. 203 (U. S. 1853).
"The Treaty of April 30, 1803, for the cession of Louisiana, provided:

"Art. III. The inhabitants of the ceded territory shall be incorporated in the
Union of the United States, and admitted as soon as possible, according to the

principles of the Federal constitution, to the enjoyment of all the rights, advantages
and immunities of citizens of the United States; and in the mean time they shall
be maintained and protected in the free enjoyment of their liberty, property, and the

religion which they profess."
"Art. VI. The United States promise to execute such treaties and articles as may

have been agreed between Spain and the tribes and nations of Indians, until, by
mutual consent of the United States and the said tribes or nations, other suitable
articles shall have been agreed upon."

^Thus the Treaty of Guadalupe Hidalgo (Treaty of Feb. 2, 1848, 9 Stat. 922) provided:
"Article VIII. Mexicans now established in territories previously belonging to

Mexico, and which remain for the future within the limits of the United States,
as defined by the present treaty, shall be free to continue where they now reside,
or to remove at any time to the Mexican republic, retaining the property which they
possess in the said territories, or disposing thereof, and removing the proceeds
wherever they please, without their being subjected, on this account, to any con

tribution, tax, or charge whatever.
"Those who shall prefer to remain in the said territories, may either retain the

title and rights of Mexican citizens, or acquire those of citizens of the United
States. . . .

"In the said territories, property of every kind, now belonging to Mexicans not

established there, shall be inviolably respected."
"Article IX. Mexicans who, in the territories aforesaid, shall not preserve the

character of citizens of the Mexican republic, conformably with what is stipulated
in the preceding article, shall be incorporated into the Union of the United States,
and be admitted at the proper time (to be judged of by the Congress of the
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this field. Thus, again, the trail of legal research in cases in the courts
of the United States led directly to Spanish authorities.
The Walapai case,56 to which reference has already been made, offers a

recent illustration of the connection between the law of Spain and that of
the United States. In that case eminent counsel employed by the rail
road argued, and the courts below held, that although tribal occupancy
rights had long been respected in other parts of the United States, the
Walapai Tribe was located in the area of the Mexican Cession, and
therefore, since Spanish law, it was argued, recognized no Indian right of
occupancy, the Walapai Tribe came under the dominion of the United
States without any land rights whatsoever. The Solicitor of the Interior
Department, on the other hand, cited many passages from the writings
of Vitoria and from the Laws of the Indies to show that Spain recognized
tribal occupancy rights to the same extent as did the United States.
In its final decision the Supreme Court rejected as unsound the argument
of the railroad on Spanish law and held that Indians in former Spanish
territory were in as favorable a legal position, with respect to land
rights, as any other Indians in the United States, citing in support of this
holding earlier cases which recognized the community of doctrine be
tween Spain and this country on the point.
Finally, one must recognize that throughout the formative period of our

Indian law the Indians themselves had a good deal to say about the dis

position of their territory. For a long time they outnumbered the white

immigrants, and while at first inferior in weapons they speedily acquired
and mastered the white man's firearms. Moreover, they knew vastly
more about their land and its agricultural57 and military58 uses than did

United States) to the enjoyment of all the rights of citizens of the United States,
according to the principles of the constitution: and in the mean time shall be
maintained and protected in the free enjoyment of their liberty and property,
and secured in the free exercise of their religion without restriction."

M314 U. S. 339 (1941).
"It has been estimated by competent authorities that four-sevenths of the total agricultural

production in the United States (in farm value) consists of plants domesticated by Indians

and taken over by whites, and it has been noted that where the whites took over plants
they also took over Indian methods of planting, irrigation, cultivation, storage, and use.

See Edwards, Agriculture of the American Indian (U. S. Dept. of Agriculture, 1933) p. v;

Bureau of American Ethnology Bulletin No. 30, vol. 1, p. 25.

Kin the case of Scott v. United States and Apache Indians, 33 Ct. CI. 486 (1898), the

Court of Claims had to determine whether the destruction of certain property by Apache
Indians had occurred by reason of a state of war. In answering this question in the affirma

tive, the court observed:
"The military forces engaged at the time of the surrender consisted, on the part

of the United States, of 42 companies of cavalry and infantry; on the part of our

ally, the Republic of Mexico, of 4,000 men; and on the part of the common

enemy, the Apaches, of not more than 50 men and a few women.



20 The Georgetown Law Journal [Vol. 31 : p. 1

the newcomers. By throwing their weight to the British they played
a decisive role in wiping out the French Empire in North America.
Their attitude towards Spain was a matter of great concern to British
and American statesmen through the eighteenth and well into the nine
teenth century. Britain and, later, the United States were in a very real
sense competitors of Spain for Indian favor, and they could not hope to

win that favor if they offered less attractive terms. If the Indians could

gain security for their lands and respect for their tribal autonomy from

Spain, they were not likely to accept the protection of Britain or that of
the United States on less favorable terms. Thus, in the competition for

acceptance, the doctrine of Indian rights first advanced by Vitoria had
such an appeal to the Indians that Britain and the United States both felt

compelled to accept it as a basis of bargaining. Later, of course, the

pressure of competition was removed, but then the respect for the sanctity
of the plighted word operated to prevent any wholesale repudiation of
those principles which had once been dictated by practical necessity.

So, in these various ways, by teaching, by legal authority, by treaty,
by the force of competition in the market-place of ideas, the doctrines
that had been developed by Spanish jurisprudence came to play a guiding
role in the development of the conception of Indian rights in the law
of the United States. Whether these ideas will play a still larger role
in the development of inter-racial and inter-cultural adjustments in the
future is one of the most important issues before our generation. It is an

issue on which the destiny of great as well as small nations is involved.

". . . But the costly record of Geronimo is one which never can be questioned.
His campaign taxed the powers of two great civilized governments; it involved a

treaty which allowed the forces of the one to cross the frontier of the other; it
received the energy and experience and ability of our two greatest masters of
Indian warfare, General Crook and General Miles. The war was waged, on the

part of the United States at least, with the best military appliances of modern war

fare, including steam, electricity, and the heliostat; and, more valuable than any
other element in the military case, it was an instance of Apache against Apache,
for our troops were led by Apache scouts, who faithfully and heroically served
the Government. Yet Geronimo armed his band with the best of modern
breech-loaders and ammunition, and even equipped them with field glasses taken
from us, and drew his supplies from wherever he would, and inflicted incalculable
damage on the country of both of his enemies, and carried on his last campaign
successfully for five months. There is not, probably, in the history or traditions or

myths of the human race another instance of such prolonged resistance against such
tremendous odds.

"Moreover, the Indian soldier was successful even in the ending of his campaign;
for the surrender of this paltry band involved more prolonged negotiation than the

army of Burgoyne at Saratoga or of Lee at Appomattox, and concluded by the

granting of terms that the surrender be 'as prisoners of war to an army in the
field'�terms which effectually removed the sagacious savage and his followers
beyond the jurisdiction of the civil authorities." (At pp. 487-488) .
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That the loyalty of native groups can be secured to the democratic cause

is proven by the full and generous aid that American Indians are render
ing to the Federal Government in a time of crisis. What distinguishes
the American Indians from other native groups is not an intrinsic element
of racial character, but the nature of their relationship with a government
which, while protecting their welfare and their rights, is committed to the
principles of tribal self-government and the legal equality of races.
In essence the situation in which Spanish juristic thought first operated

on this continent is not dissimilar to that which obtains today over a large
part of the world. Two factors now, as then, are involved: a native
population in possession of areas rich in natural resources but without
the techniques, or without the incentives, needed for the full development
of these resources, and, on the other hand, a population with the desire
and techniques to exploit these material resources. The problem now, as

then, is to preserve the rights and liberties of native groups while per
mitting the fullest development of the world's resources. In seeking a

modus vivendi for racial groups of varying cultures, those who will build
a better post-war world can well afford to ponder the legal relationship
of American Indians to the Federal Government, which, after three cen

turies of experience and experimentation, often bitter, conforms more

closely today than ever before to the humane legal ideals first formulated
by the theological jurisprudence of sixteenth century Spain.



RETIREMENT ALLOWANCE AND PENSION
PLANS OF PRIVATE CORPORATIONS

Maurice J. Dix*

'T'HE duties of the employer to the employee have been enlarged in

recent years. Today they are not merely those of purchaser of the
employees' time and service in exchange for money. Based on the experi
ence of the past, the enlightened spirit of the age has thrown upon the

employer additional duties. These involve a proper regard for the com

fort, health, safety and well being of the employee.1 With reference to

corporations, we see judicial approval of acts which formerly might have
been questioned as not within the powers or duties of a private corpora
tion. The question presented by this article is: to what extent may
pension plans be adopted by a majority of the stockholders of a private
corporation over the objection of the minority.

Power to Create Pension Plans

Although a private corporation cannot engage in humanitarian work
as its principal business, the fact that it has been organized and is main
tained for profit does not prevent the exercise of an implied power to

carry on such work where the humanitarian object is merely incidental to
the principal business of the corporation. And too, corporate expendi
tures made to expand the business for which the corporation was organ
ized are not illegal because influenced to some extent by humanitarian
motives.2 It is recognized that the considerate employer who treats his

employees well is able to secure better service and upon more satisfactory
terms than the unwilling and illiberal entrepreneur.
Thus a corporation may care for its afflicted employees in a manner

which promises the best result to the employees and consequently to the

corporation itself. It may not only pay its employees the actual wage
agreed upon, but may extend to them the same treatment which some

individuals practice under like circumstances, with a view to more com

petent and effective service by the employees. Thus we see corporations
aiding the sick or disabled employee by maintaining hospitals and estab

lishing other plans for his benefit. We see regular vacations with pay
to all employees. These acts need not be defended solely upon the

*LL.B., 1910, New York University, School of Law; Member of the Bar of the State of
New York ; Author of Requests for Admissions Under Rule 36 of the Federal Rules of Civil
Procedure (1941) 10 Fordham L. Rev. 74; Decrees and Judgments Under Section 5 of the

Clayton Antitrust Law (1942) 30 Georgetown Law Journal 331.
People ex rel. Metropolitan Ins. Co. v. Hotchkiss, 136 App. Div. ISO, 120 N. Y. Supp. 649

(3d Dep't 1909).
"Dodge v. Ford Motor Co., 204 Mich. 4S9, 170 N. W. 668 (1919).
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grounds of gratuity or charity; they can be said to be incidents of the

employer-employee relation. They are inducements for the employee to

enter the service and work faithfully for a particular employer. They
become a part of the terms of employment. The practice may stand
as within the scope of the corporation business, unless shown to be waste

ful of the corporate assets and unproductive of beneficial results.3
It is difficult to state a clear rule of law which will precisely determine

whether a particular act is within or without the corporate powers.4 The
act must be lawful in itself, and not otherwise prohibited. The act must

be reasonably tributary in promoting and serving the corporate objectives
in a substantial and not merely a remote or fanciful sense. Otherwise it

may not fairly be considered within charter powers.5 Every corporation
has not only the incidental and implied power but the duty to advance
the objects for which it was created.6 The defender's position is fortified

by the rule placing the burden of proof on the stockholder claiming ultra
vires.1
In contrast to what has been said above, the case of Dodge v. Ford

Motor Co. is of interest not only because of the picturesque element sup
plied by the history of the Ford Motor Company and the altruistic char

acter of its moving spirit, but because the decision clarifies the principle
that the fundamental purpose of corporate business is to earn a maximum

profit consistent with business sagacity. "A business corporation," said

"People ex rel. Metropolitan Life Insurance Co. v. Hotchkiss, 136 App. Div. ISO, 120 N. Y.

Supp. 649 (3d Dep't 1909), cited supra note 1. There the corporation was allowed to make

provisions for tubercular employees then in the employ though not for those who had left its

employ.
"This is substantially the language of the court in Armstrong Cork Co. v. H. A. Meldrum

Co., 285 Fed. 58 (W. D. N. Y. 1922). A corporation subscribed to the endowment fund of a

college. That the corporation would derive a distinct benefit from the subscription is clear

from the court's opinion of approval. It should be noted that "there was no objection from

creditors or stockholders."
In Worthington v. Worthington, 100 App. Div. 332, 91 N. Y. Supp. 443 (1st Dep't 1905),

it was held not within the authority of a president of a corporation engaged in the manu

facture of pumps and hydraulic machinery to equip a hydraulic engineering laboratory in a

university at the expense of the company. It may be doubted whether the corporation itself

wauld-have the power. _ �

6Steinway v; Steinway and Sons, 17 N. Y. Misc. 43, 40 N. Y. Supp. 718 (Sup. Ct. 1896).

There, it was held within the powers of a manufacturing corporation, which removed its

plants to a sparsely settled locality, to purchase land in excess of its own needs, install

streets, sewers and water supply therefor, erect houses to be sold to its employees, and to

make contribution towards the establishment of a church, school, library and free baths, in

order to insure the continued faithful service of skilled workers.

Legrand v. Manhattan Mercantile Ass'n., 80 N. Y. 638 (1880) ; Brooklyn Heights R. R.

v. Brooklyn, 152 N. Y. 244, 256, 46 N. E. 509 (1897) ; City Trust Co. v. Wilson Mfg. Co.,
58 App. Div. 271, 68 N. Y. Supp. 1004 (1st Dep't 1901).
'Heinz v. National Bank of Commerce, 237 Fed. 942, 952 (C. C. A. 8th, 1916).
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the Michigan court, "is organized and carried on primarily for the profit
of the stockholders. The powers of the directors are to be employed for
that end." Their policies must be such as are conducive to such purpose;
and if they wish to be generous they must employ their own funds and
not the funds of the corporation.
Dodge v. Ford Motor Co. involved an unusual fact situation. The

strong language which the Michigan court used, i.e., "It is not within the
lawful powers of a board of directors to shape and conduct the affairs of a
corporation for the merely incidental benefit of shareholders and for the
primary purpose of benefitting others, . . ." does not preclude the exercise
of that implied power to create a retirement allowance or pension plan
for employees of the corporation. This power, of course, is subject to
any prohibition by charter or by statute. In the few cases that have
arisen, the courts have uniformly sustained future service pension annu

ities, i.e., pension annuities based on services to be rendered in the future.8
Mr. Murray Webb Latimer, supporter of the Railroad Retirement Act

(rejected by the United States Supreme Court),9 and author of Industrial
Pension System10 makes a statement to the effect that although
there is no case on the subject, generally, the board of directors may
approve pension plans without ratification by stockholders, but assuredly,
ratification by stockholders would provide an impregnable legal basis.
But Mr. Latimer's statement should not be taken too literally. For even
where the courts have sustained the power of the majority stockholders
to create pension plans, limitations have been indicated which make it
clear that authorization or ratification by stockholders does not make the

pension plan impregnable against any type of legal assault.

Limitations on Power

Thus in Heinz v. National Bank of Commerce11 a federal court clearly
stated that, while the burden rests upon the complaining stockholder to

show the invalidity of a pension plan established by the majority of
stockholders, the burden could be met by showing that the plan was

8Gilbert v. Norfolk & Western Ry., 114 W. Va. 344, 171 S. E. 814 (1933) ; Heinz v.

National Bank, 237 Fed. 942 (C. C. A. 8th, 1916) cited supra note 7; Schofield v. Zion

Co-Operative Mercantile Institution, 85 Utah 281, 39 P. (2d) 342 (1934) ; Wilson v. Rudolph
Wurlitzer Co., 48 Ohio App. 450, 194 N. E. 441 (1934) ; Sigman v. Rudolph Wurlitzer Co.,
57 Ohio App. 4, 11 N. E. (2d) 878 (1937) ; Psutka v. Michigan Alkali Co., 274 Mich. 318, 264
N. W. 385 (1936) ; Texas & N. O. Ry. v. Jones, 103 S. W. (2d) 1043 (Tex. Civil App.
1937) ; 6 Fletcher, Cyc. Corporations (Perm. Ed. 1942 Supp.) � 2490, p. 207, n. 93.
"Railroad Retirement Board v. Alton R. R., 295 U. S. 330 (1935).
10Latlmer, Industrial Pension System (1930) at p. 646. Mr. Latimer refers to P. C. C.

and St. Louis Railway Co. v. Cox, 55 Ohio St. 497-515, 45 N. E. 641 (1894).
"Heinz v. National Bank of Commerce, 237 Fed. 942 (C. C. A. 8th, 1916).
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created or executed in bad faith or as a mere cloak for some illegal or
fraudulent action.
To overcome a complaining stockholder's claim of mala fides, where

stockholder approval is relied upon to support a pension plan, there
should be a complete disclosure of every relevant fact upon which any
stockholder could determine whether or not to approve the pension sys
tem. If dual interests are to be served, the disclosure, to be effective,
must lay bare the truth, without ambiguity or reservation, in all its stark

significance.12 Even if a pension plan were approved by stockholders, the
adoption or ratification would be legally operative only to the extent that
the stockholders were informed.13 Again, an inherent limitation exists;
viz., no majority of stockholders, however large, may sanction waste of

corporate assets.14
The legal power to create a valid pension plan is subject to economic

limitations. Hence the pension plan must be within the economic means

of the corporation. To make certain that the plan is within the economic
as well as the legal power of the corporation, the board of directors
should reserve the right to amend or change completely any of the provi
sions of pension allowances by increasing or reducing the amount meas

ured by the corporation's contribution, whenever the economic welfare
of the corporation may require such a change, and their decisions in such

changes should be conclusive.15 The benefit plan should limit the corpor
ation's annual contribution to a sum not in excess of a stated percentage
of the corporation's income during the period covered by such contribu

tion, otherwise it may be attacked as wasteful.

Scope of Power

The power to create a pension plan does not mean that every provision
of such a plan is a valid exercise of that power. Each pension benefit is

separately subject to the same tests to determine its validity. An invalid

pension cannot be successfully defended or sustained on the ground that

it results from the uniform application of the plan.
Where the employee pays the entire cost of the pension benefit, the

corporation merely administers the plan; it performs a function akin to

that of a trustee. The duties assigned to the corporation should be under

express covenants immunizing the corporation from all liability. The

corporation is not concerned with the nature or the amount of pension
benefits under a plan to which it does not contribute.

"Wendt v. Fischer, 243 N. Y. 439, 443, 154 N. E. 303 (1926).
"Bowers v. Male, 111 App. Div. 209, 228, 97 N. Y. Supp. 722 (1st Dep't 1906), aff'd, 186

N. Y. 28.

"Continental Securities v. Belmont, 206 N. Y. 7, 18, 99 N. E. 138 (1912).
"Schofield v. Zion's Mercantile Co-op., 85 Utah 281, 39 P. (2d) 342 (1934).
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Where there is dual contribution (both from the corporation and the

employee) or where the corporation pays the entire cost of the pension
benefit, each pension benefit and the amount of the corporation's contri
bution is of moment. Each pension and the amount of each benefit is

actuarily related to the corporation's contribution, generally called the

premium.
It would seem that, in the absence of fraud or bad faith, the amount

of the pension, like the amount of an officer's salary, is a matter of in
ternal management within the sole province of the directors. In the
absence of fraud or bad faith, a corporation's business or administrative
matters ordinarily are disposed of by the directors alone without basis
for legal objection or review. Even where decisions have been made by
the stockholders as a body, the determination of the majority will not
be judicially reconsidered at the request of a stockholder whose opinion
differs from the opinion of the majority.16 However, though much weight
is to be given to the action of the majority stockholders and of the

directors, a single stockholder has a valid basis for complaint if the pen
sion payment in substance and in effect amounts to spoliation or waste
of the corporate property.17 Bonuses for past services are illegal and
must be restored to the corporation's treasury on the objection of a single
stockholder.18 Whatever form the corporate payment may take, it is,
on stockholder objection, subject to examination and revision by the

courts, even though the amounts involved do not give rise to an inference
of actual or constructive fraud. Upon a consideration of all the relevant

facts, a court could determine if and to what extent payment by the

corporation constitutes misuse and waste of corporate assets.19
Where the beneficiary of the annuity is a director, or officer, or any

person in a fiduciary capacity, the burden of proving reasonableness of
the pension benefit based on the corporation's contributions is upon the

beneficiary of such annuity. A similar situation is where courts have
considered salary increases given to those in a fiduciary capacity. In

"Liebman v. Auto Strop Co., 241 N. Y. 427, ISO N. E. SOS (1926) ; City Bank Farmers

Trust Co. v. Hewit Realty, 257 N. Y. 62, 177 N. E. 309 (1931) ; Pollitz v. Wabash R. R., 207
N. Y. 113, 100 N. E. 721 (1912) ; Leslie v. Lorillard, 110 N. Y. 519, 18 N. E. 363 (1888) ;
Gamble v. Queens County Water Co., 123 N. Y. 91, 25 N. E. 201 (1890) ; Flynn v. Brooklyn
City R. R., 158 N. Y. 493, 53 N. E. 520 (1899).
"Rogers v. Hill, 289 U. S. 582 (1933).
"Wineburgh v. Seeman Bros. Inc., 21 N. Y. S. (2d) 180 (1940), citing Godley v. Crandall

& Godley Co., 153 App. Div. 697, 139 N. Y. Supp. 236 (1st Dep't 1912), modified 212 N. Y.
121 (1914); Schall v. Althaus, 208 App. Div. 103, 203 N. Y. Supp. 36 (1st Dep't 1924);
Lewis v. Matthews, 161 N. Y. App. 157 ; Kreitner v. Birweger, 174 App. Div. 48, 160 N. Y.

Supp. 256 (4th Dep't 1916) ; Carr v. Kimball, 153 App. Div. 825, 139 N. Y. Supp. 253 (1st
Dep't 1912) , aff'd, 215 N. Y. 634 (1915).

MSee note 17 supra.



1942] Retirement Allowance and Pension Plans 27

those situations, where the complaining stockholder is willing to approve
so much of the increase as represents reasonable increase in value of

services, the courts have said "it is only necessary to state that under
such circumstances" they "acted in their own interest to the prejudice
of the corporation and that the burden is upon them to overcome that

presumption."20 The province of equity to review excessive compensation
to fiduciaries is well settled.21 With respect to an employee whose salary
is not fixed by any bargaining agreement, the rule, with less severity,
would apply on a stockholder's objection that the compensation is un

reasonable or excessive.

Viewing a pension annuity as compensation to the beneficiary, it would
seem that each excessive annuity is subject to stockholder attack. If the

corporation contributes, that contribution is an expense to the stock
holders and determines the amount of the annuity, which amount must

be reasonable if it is to survive such attack. In view of this broad limita
tion many corporations provide a ceiling on pension annuity to any one

beneficiary.
It may be asked, "Does the power of a corporation to create a valid

pension plan for employees and officers permit the corporation to reward
faithful and unfaithful, loyal and disloyal, alike?" In general the answer

is negative. Usually any agreement whereby the directors are deprived
of their power to discharge an employee for cause is illegal. Such an

agreement is said to be against public policy. So a pension benefit to
a disloyal and unfaithful employee would run counter to the rule requiring
fidelity from employees and officers. It has been held that hardship
would result to the corporation if it were compelled to' compensate an

employee and officer who divided their allegiance.22 It would seem that
the same rule would apply when the compensation takes the form of a

pension benefit arising out of a contribution made by the corporation.
Viewed as additional compensation during the period of employment,

the pension annuity based on the corporation's contribution can be

'"Sorter v. Coatsville Boiler Works, 257 Pa. 411, 101 Atl. 744 (1917) ; Collins v. Hite,
109 W. Va. 79, 153 S. E. 240 (1930) ; Wright v. Heublein, 238 Fed. 321 (C. C. A. 4th, 1916) ;

Nichols v. Olympia Co., 139 Wash. 305, 246 Pac. 941 (1926) ; McKey v. Swenson, 232 Mich.

505, 205 N. W. 583 (1925) ; Lowman v. Harvey R. Pierce Co., 276 Pa. 382, 120 Atl. 404

(1923) ; Scott v. P. Lorillard Co., 108 N. J. Eq. 153, 154 Atl. 515 (1931), aff'd, in 109 N. J. Eq.

(Ch.) 417, 157 Atl. 388 (1931) ; Berendt v. Bethlehem Steel Corp., 108 N. J. Eq. (Ch.) 148,
154 Atl. 321 (1931) ; Stratis v. Andreson, 254 Mass. 536, 150 N. E. 832 (1926) ; Ransome Con

crete Mach. Co. v. Moody, 282 Fed. 29 (C. C. A. 2d, 1922) ; Church v. Harnit, 35 F. (2d) 499

(C. C. A. 6th, 1929) ; Booth v. Beattie, 95 N. J. Eq. 776, 118 Atl. 257 (1924).
aSchall v. Althaus, 208 App. Div. 103, 203 N. Y. Supp. 36 (1st Dep't 1924) citing Davids

v. Davids, 135 App. Div. 206, 120 N. Y. Supp. 350 (1st Dep't 1909) and Sage v. Culver,
147 N. Y. 241, 41 N. E. 513 (1895).
^Fells v. Katz, 256 N. Y. 67, 175 N. E. 506 (1931).
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avoided where the beneficiary has been unfaithful or disloyal prior to

retirement.221 The employee's right to any such increment is governed by
the same principles as his right to any part of the basic compensation
fixed for his services. It should be observed "that it is the generally
recognized law that if an employee who is a fiduciary is guilty of disloyalty
to his employer, he forfeits all right in any form of action to compensation
for the service during the performance of which the disloyalty
occurred."22" Many banks provide that a pension annuity shall cease by
reason of specified forbidden acts of the beneficiary committed after re
tirement. Whether the corporation would be entitled to damages or res

titution from an unfaithful or disloyal pension beneficiary would be

governed by the particular facts. Where the corporation provided the

annuity through an insurance contract, the corporation would be entitled
to terminate the annuity agreement and recover back the surrender value
of the policy. The statute of limitations must be considered, in an attack

upon the pension benefit, regardless of whether the suit were prosecuted
or defended by the corporation or a stockholder on its behalf.23 It
matters not when the misconduct is discovered. To hold otherwise would
be to penalize a corporation which has been guilty of no legal or moral
wrong and place a premium on infidelity.
An unfaithful or disloyal employee does not have a valid legal, moral

or equitable claim against his employer. In Beers v. New York Life,24
where the court disallowed a pension, it appeared that the plaintiff�
pensioner�a former president of the defendant insurance corporation,
resigned following an investigation by the company "which resulted in an

official report, showing large loss in the management of the affairs of this

company, arising from gross neglect and incompetency in its manage
ment." The plaintiff's claim was not allowed. The Court rejected plain
tiff's contention that there existed a contract which contemplated future
service. Some pension plans specifically provide for terminating the

pension of a retired employee when it is discovered that the pensioner was
unfaithful during employment.25 Even so the rule is well settled that

disloyalty forfeits an employee's right to compensation for services.26
Payment of a pension with knowledge of disloyalty would appear to con

stitute actionable waste of corporate assets.

^�Psutka v. Michigan Alkali Co., 274 Mich. 318, 264 N. W. 38S (1936) ; Wilson v. Rudolph
Wurlitzer Co., 48 Ohio App. 4S0, 194 N. E. 441 (1934) ; Matley v. Bordon, 129 Ohio St.

375, 195 N. E. 697 (1935) ; Schofield v. Zion's Co-op., 85 Utah 281, 39 P. (2d) 342 (1934).
Contra: Fickling v. Pollard, 51 Ga. App. 54, 179 S. E. 582 (1935).

�b5 Wecxiston, Contracts (Rev. ed. 1937) � 1477.

""Pratt v. Shell Petroleum Corp., 100 F. (2d) 833 (C. C. A. 10th, 1938).
aSee discussion, infra, p. 31.
^Continental Bank & Trust Co. of Chicago, 111. Plan, article 15.

"Lamdin v. Broadway Surface Advertising Corp., 272 N. Y. 133, 5 N. E. (2d) 66 (1936).
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Nature of Pension Plans

The courts have held that a pension plan, when created, constitutes an

offer to the employees engaging in the corporation's service which, when
accepted by persons entering or remaining in its service, gives rise to a

contractual relation. This contractual relation gives rise to vested rights
in the employee.27 To the extent that a plan provides a pension dependent
upon services to be rendered in the future, it creates a valid future service

pension contract enforceable by the employee who fulfills his employment
duties and the pension plan requirements.28 An unexecuted pension for

past service under a retirement plan does not unconditionally vest in an

employee an enforceable contractual right.29 An unexecuted pension
wholly for past services would seem to be without legal consideration and
a mere gift.30
The payment of pensions, under state pension laws, although the

service period of the pensioner in part antedated the laws, has been sus

tained where the objection was that such payment constituted payment of
additional compensation for services previously rendered and paid for.81

"See cases cited at note 8 supra.
^Schofield v. Zion's Co-operative Mercantile Institution, 85 Utah 281, 39 P. (2d) 342

(1934), (1936) 34 Mich. Law Rev. 420; McNevin v. Solvay Process Co., 32 App. Div. 610,
53 N. Y. Supp. 98 (4th Dep't 1898), aff'd without opinion 167 N. Y. 530 (1901) ; Eisner v.

Wilson & Co. (unreported docket Eq. 30-119 U. S. D. C. S. D., N. Y.).
"Dale v. Governor, 3 Stew. (Ala.) 387 (1828) ; Pennie v. Reis, 132 U. S. 464 (1889) ;

State v. Policeman's Pension Fund, 121 Wis. 44, 98 N. W. 954 (1904).
""United States v. Teller, 107 U. S. 64 (1882) ; Alexander v. Equitable Life Insurance

Society, 233 N. Y. 300, 135 N. E. 509 (1922) ; People ex rel. Westchester County National

Bank, 231 N. Y. 465, 132 N. E. 241 (1921) ; Beers v. N. Y. Life Ins. Co., 66 Hun 75, 20 N. Y.

Supp. 788 (1st Dep't 1892) ; Ellis v. Ward, 137 111. 509, 25 N. E. 530 (1890) ; Moss v. Cope-
loff, 235 Mass. 162, 126 N. E. 474 (1920) ; Shear Company v. Harrington, 266 S. W. 554

(Tex. Civ. App. 1924).
"In Hammet v. Gaynor, Mayor, 144 N. Y. Supp. 123 (1912), aff'd in 165 N. Y. App. Div.

909 (1913), a taxpayer sued to restrain the payment of pensions to municipal employees on

the ground that , the statute authorizing the payment, was unconstitutional. The statute

authorized the retirement of a municipal employee after 30 years of service, on a pension
not exceeding half pay. The persons whose pensions were attacked had been in the City's

employ for more than 30 years prior to the enactment of the Statute and were retired

under its provisions shortly thereafter. The Court sustained the constitutionality of the

Statute and dismissed the complaint.
Matter of Wright v. Craig, 202 N. Y. App. Div. 684, aff'd, 234 N. Y. 548 (1922), involved

pensions to municipal employees under an act passed in 1916 which required 10 years service.

The petitioner applied for retirement in 1921 based on services half of which were rendered

before the enactment of the statute. The City Comptroller refused to pay the pension
on the ground that it would be a violation of the State Constitution which forbids the appro

priation of public monies as gratuities. In granting mandamus the Court quoted from the

Hammet case which had said "the purpose of granting pensions is a public purpose," and,
as affecting a municipality, "a city purpose."
The Railroad Retirement Board cited the foregoing cases to the Supreme Court in an
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In most of these cases the particular pension provided for measurement
of annuities according to final compensation and not length of service-

effort to sustain the past service pensions provided by the Railroad Retirement Act, held
invalid (infra) .

People v. Westchester County National Bank, 231 N. Y. 465, 476, 478, 132 N. E. 241

(1921), contains a very splendid discussion on bonuses and pensions. The Court said,
Andrews, J., pp. 471, 476, 478:

"Nor may a distinction be made between such a bonus as our act provides and a

pension. The one is a reward for past military services payable at once; the other
such a reward payable in installments."

"We have held that a payment to an individual is not a gift if it be made in

recognition of a claim, moral or equitable. . . ."
"In every case that we have found, therefore, there was the foundation of a claim

. . . however imperfect. In all, there was some obligation not enforcible against
it . . . perhaps because of the absence of some small element the presence of which

would give the legal cause of action and where without that element payment
might still be morally required."

State v. Love, 89 Neb. 149, 1S6, 131 N. W. 196 (1911), involved a pension plan in effect
since 1895, which in 1909 increased the amount of the pension. The court said:

''. . . if no part of the services were rendered subsequent to the enactment of
the law the compensation would be a gratuity . . . (Mead v. Action, 139 Mass.

341, (1885). But the relator continued in service nine years after the law was en

acted, and thereby earned a right to his pension under the act . . ."
"The amendment of 1909 does not repeal the Act of 1895 so as to deprive the

latter of his right to a pension; but since he rendered the state no service subse

quent to the enactment to increase his pension would violate Section 16, Art. Ill
of the Constitution."

Cobbs v. Home Insurance Co., 18 Ala. App. 206, 91 So. 627 (1921). This was an action
instituted by the City Treasurer pursuant to the provisions of an act requiring each fire
insurance company to pay annually into a certain fund a sum equal to one half of one

per cent of the gross from time to time, etc. Defendants claimed the act was unconstitu
tional because, among other things, it sought to create a pension system and to grant
to members of the fire department an extra fee or allowance after service had been rendered.
The sole question raised was whether or not the city had the power to create a pension
system for its firemen. The court did not undertake there to determine the rights of the

parties with respect to the past, as no past service pension was involved. So far as the
future contribution by the city, the court took the position that the pension was not a

gratuity but additional compensation for services to be rendered in the future, and said:
"The compensation thus paid, by whatever name called, is not a gratuity but a

part of the stipulated consideration for which they contracted and served."
Whitehead v. Davie, 189 Cal. 715, 209 Pac. 1008 (1922), was a case that arose in 1922

and involved the right of a city fireman to a pension under an act originally passed in

1901, which by amendment in 1919, made the plaintiff eligible for retirement. The question
of past services was not involved and it is interesting to note the following observation
of the court:

"Whether such pension can be granted to one who had already completed the
term of service and who was thus entitled to immediate retirement without the

performance of additional services, is a question not involved in this case, . . ."
De Wolf v. Bowley, 355 111. 530, 189 N. E. 893 (1934). This case involved a statute pro

viding a pension for judges after twenty-four years of service when they shall have reached
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Beers v. New York Life Insurance Co., 66 Hun 75, 20 N. Y. Supp. 788
(1892), and Alexander v. Equitable Life Insurance Co., 233 N. Y.
300, 135 N. E. 509 (1922), are leading cases dealing with pension annu

ities for past service rendered to private corporations. In the Beers case

it was held that the trustees of a mutual life insurance company could not
contract to allow a retiring president a pension for life in recognition of his
past services and future usefulness to the company. The retiring presi
dent agreed to continue serving the company in an advisory capacity so

long as his health permitted and further agreed not to enter the service
of any other company. Said the court: "the idea of past services is the
one which permeates the resolutions and the agreement. That services
to the company were not contemplated is apparent from the very nature
of the agreement, which is for life and is not even dependent upon the
ability to render any service to the company. And as it seems to be con

ceded that the corporation would have no right to make any such agree
ment founded upon past services, the claim of the plaintiff would neces

sarily fall because of that infirmity in his contract." In the Alexander
case, the contract indicated that the corporation by its payment expected
to secure the benefits of Mr. Alexander's services in the future as it had
in the past and that he intended to render such services.32 In denying
the pension the court stated, that, to recover, it must be proved, at least
prima facie that the past services were of a character and rendered under
such conditions as imposed a legal obligation to pay therefor. The gen
eral rule is, in the absence of an express contract, an officer or director
of a corporation cannot recover for services rendered the corporation
without proving they were outside his duties as such officer or director,
and, without showing in addition, that they were rendered with the expec
tation by both parties that they should be paid for.33 The court said, "I

the age of 65, irrespective of whether they were then holding office. In granting the pension,
the court merely followed the statute which, instead of making the pension effective upon

completion of the twenty-four years of service, deferred it until the applicant had reached

the age of 65. The court said, on p. 537:

"It seems clear from a reading of the act that it was not intended as a require
ment for eligibility that the judge remain in service until he was sixty-five years

of age, as to so require would in many instances raise the requirement of the length
of service beyond the period of twenty-four years."

""Rosenthal Paper Co. v. National Folding Box P. Co., 226 N. Y. 313, 123 N. E. 766

(1919) ; Glenn v. Rossler, 156 N. Y. 161, SO N. E. 785 (1898) ; Clark v. West, 137 App. Div.

23, aff'd, 201 N. Y. 569 (1911).
""Fox v. Arctic Placer Mining & Milling Co., 229 N. Y. 124, 131, 128 N. E. 154 (1920) ;

Mather v. Eureka Mower Co., 118 N. Y. 629, 23 N. E. 993 (1890); Marcy v. Shelburne

Falls & Colrain St. Ry. Co., 210 Mass. 197, 96 N. E. 130 (1911) ; Fitzgerald & M. Construc

tion Co. v. Fitzgerald, 137 U. S. 98, 111 (1890). 2 Wiixiston, Contracts (Rev. Ed. 1938)
� 671, 829; cf. Cyclists Touring Club v. Hopkinson, 1 Ch. Div. 179 (1910), where the

granting of a pension to the Secretary of the Club on his retirement, based on past service,
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do not care, however, to place my opinion solely upon the grounds already
discussed. I do not think the defendant, under its charter and by-laws,
had the power to make such a contract as now urged upon us for any such
consideration." If it be assumed that the past services of Mr. Alexander
were of such a character that the company could compensate him for them

by issuing an annuity contract, nevertheless, there was included as part
of the consideration for this contract services to be rendered in the future.
The court made clear that the "validity of the contract, therefore, must be
tested by the consideration afforded by these future services, the character
and extent of which were not specified, were indefinite and uncertain
'or might be' insignificant."
The principle that no valid consideration having been given for the

annuity, the annuity contract is void, has been reaffirmed recently in a

splendid opinion by Judge Finch in the New York Court of Appeals.34
Neither the United States Supreme Court nor the highest court of any
state has held valid a pension annuity wholly for the past services con

tained in a private corporation pension plan containing valid future
service annuities.35
In the case of a pension benefit wholly for prior service, any continu

ance of the employment relation, however brief, subsequent to the effec
tive date of the plan in which it is contained, gives rise to the past service
pension annuity. Past service pension annuities, though payable in the

future, reach back to years of prior service. To the amount payable as

past service pension annuities, the employee contributes nothing. The

corporation pays the entire cost or substantially all. Future service of

any employee accrues its own future service pension annuity. A past
service pension annuity cannot be defended as an inducement to remain
in the corporation's service and render it continued faithful services.
Thus it would seem that a past service pension annuity lacks the "mutual
consideration" which gives validity to a pension.38
In support of past service pension annuities, it has been urged
a) that past service pensions actually operate to retire superannuated

was sustained. It cannot be urged that a member of a social club is a part owner of com
mercial assets any more than it can be argued that a citizen is an owner of public assets.

Compare the rule that a stockholder is an owner of the assets of his corporation.
MMarkson v. Markson Furniture Stores, 267 N. Y. 137, 143, 195 N. E. 824 (1935).
"Compare the action of a New York Supreme Court trial part in Acker v. MacDonald,

N. Y. U. L. Q. Rev., Jan. 15, 1940, which dismissed after trial, without opinion, a stock
holder's action to invalidate a corporate pension plan providing future and past service
annuities. The trial court made findings of facts and conclusions of law. Earlier the same

trial judge, on reargument, with opinion to the effect that past service pensions are invalid,
denied defendants motion to dismiss the complaint. N. Y. Law Journal, October 26, 1939.
"Texas & N. O. Ry. v. Jones, 103 S. W. (2d) 1043 (1937) ; Psutka v. Michigan Alkali

Co., 274 Mich. 318, 264 N. W. 385 (1936).
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employees and thus are economically justified and indeed neces

sary from the point of view of the corporation;
b) that a pension plan to be effective must provide benefits to insure

prompt and orderly retirement, which benefits must be 40 to SO

per cent of the final pay, and certainly not less than 30 to 35
per cent;

c) that, in the case of employees at or near retirement age at the date
of the establishment of the plan, it is impossible, as a practical
matter, to provide an adequate pension, based on future service
alone;

d) that some way of increasing the future service pension be devised
for such employees of advanced age, at the expense of the corpora
tion, is necessary;

e) that a reasonable method of providing adequate benefits is by way
of past service benefits;

f) that such past service benefits are in no sense additional pay
ments for past services and in no sense gratuities, but are a fully
justified expenditure on the part of the corporation, justified both
from a monetary point of view in that it permits as large, if not
larger, actual savings in payroll, and also because it operates to

improve the morale of the remaining employees and the public
relations of the company;

g) that, indeed, no other alternative is practically available to the

corporation, because to discharge the superannuated employees
would be destructive of morale and public good will, whereas to

retain them on the payroll would be more expensive than it would
be to retire them.

The foregoing arguments in support of past service pension annuities

were, in part, urged upon the United States Supreme Court when it con
sidered the Railroad Retirement Act of 1934.37

Government Pension Plans

The Railroad Retirement Act of 193438 established a compulsory re

tirement and pension system for all carriers subject to the Interstate

Commerce Act. It provided for the creation of a fund to be deposited in
the United States Treasury39 and administered by a board dominated by
an independent agency in the executive branch of the government.40
The fund for payment of the pensions and for the expenses of administra

tion of the system was to be composed of compulsory contributions by
interstate carriers and their present and future employees. The sums

payable by the employees were to be percentages of their current wages,

"Railroad Retirement Board v. Alton R. R., 295 U. S. 330 (1935).
�48 Stat. 1283, 45 U. S. C. �� 201-214 (1934).
xSupra, note 37 at � 5, 8.
"Id. at � 9.
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and those payable by each carrier were to be double the total payments
of its employees. The board was to determine from time to time what

percentage was required to provide the necessary funds, but until that
body otherwise determined, the employee contribution was to be two per
cent of compensation.41 Out of this fund, annuities were to be paid to

retired employee beneficiaries.
The classes of persons eligible for such annuities were (1) employees

of any carrier on the date of passage of the act; (2) those who subse

quently became employees of any carrier; (3) those who within one year
prior to the date of enactment were in the service of any carrier.42 To

every person in any of the three categories, an annuity became payable:
(a) when he reached the age of 65 years, whether then in the carrier's
service or not,43 if still in such service he and his employer could agree
that he remain for successive periods of one year until he attained the

age of 70, at which time he must retire,44 (b) at the option of the em

ployee, at any time between the ages of 51 and 65, if he served a total of
30 years in the employ of one or more carriers, whether continuously or

not.45 The compulsory retirement provision was not applicable to officers
of the railroad until five years after the effective date of the plan.
The annuity was payable monthly.46 The amount was ascertained by

multiplying the number of years of service, not exceeding 30, before as

well as subsequent to the day the act was to become effective whether
for a single carrier or number of carriers and whether continuous or not,
by graduated pensions of the employee's average monthly compensation
(excluding all over $300). If one who had completed 30 years of service
elected to retire before attaining the age of 65 years, the annuity was

reduced by one-fifteenth for each year he lacked of that age, unless the
retirement was due to physical or mental disability.47 Upon the death
of an employee before or after retirement, his estate was to be repaid all
that he had contributed to the fund with 3% interest compounded an

nually, less any annuity payments received by him.48
In a 5 to 4 decision, the United States Supreme Court held that this

statute was arbitrary, contravened the due process guaranty of the Fifth
Amendment to the United States Constitution and that the power of
Congress to regulate interstate commerce did not extend to the enactment
of the statute.49
The majority opinion directed considerable attention to the provision

which accorded credit for service rendered prior to the act. In support
aId. at � 5. "Id. at � lb.

"Id. at � 3. "Id. at � 4.

*Id. at � If. "Id. at � Id.

"Id. at � 3. "Ibid.
^Railroad Retirement Board v. Alton R. R., 295 U. S. 330 (1935).



1942] Retirement Allowance and Pension Plans 35

of past service pension, the Railroad Retirement Board relied upon deci
sions upholding state pension plans.50
The Railroad Retirement Board's brief to the United States Supreme

Court sought to justify the past service pension by the statement that
"The measurement of annuities by reference to service performed prior
to the passage of the act is not arbitrary or otherwise unlawful. It is
true that with respect to these employees whose service periods antedate
the passage of the Act, the Act draws upon the past facts for the calcu
lation of the amount of the annuities to be paid to them upon retirement.
But present and future facts constitute the grounds and occasion for the

payment of the annuities." Although work had been completed and

compensation in full had been made in conformity with the agreement of
the parties that work done over a period of years prior to the effective
date of the act was to be the basis for further compulsory payment.
While the bounties were payable in the future, any continuance of the

employment relation, however brief, subject to the Retirement Act,
matured a right which reached back to the date of the original employ
ment. And to the amount payable in virtue of all these prior years of

service, the employee contributed nothing. Mr. Justice Roberts, speak
ing for the majority court, said: "This clearly arbitrary imposition of

liability to pay again for services long since rendered and fully compen
sated is not permissible legislation." "It is no answer to say that from
the effective date of the law, 'the employees' will have to contribute from

their wages half as much as do their employers. The future accrues its

own annuities."
The Railroad Retirement Board argued to the United States Supreme

Court that the past service annuity is appropriate, because it does not

demand additional pay for past service but expenditures "for a present
and future benefit through improvement of the personnel"; that one who
has an assurance against future dependence will do his work more cheer

fully, and therefore more effectively. Continuing his disapproval, Mr.
Justice Roberts said: "The petitioners conscious of the truth endeavor
to avoid its force by the argument that social and humanitarian considera

tions demand the support of the retired employees. They assert that it

would be unthinkable to retire a man without a pension and add that all

separation of retirement and pensions is unreal in any practical sense,
since it would be impossible to require carriers to cast old workers aside

without measure of support."
Chief Justice Hughes argued that the act was within the power vested

in Congress to regulate interstate commerce. He said "No matter how

suitably limited�or how appropriate�or how sound actuarily the plan,

"Citing in its brief some of the cases in note 30, supra.
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or how well adjusted the burden, still under the decision, Congress would
not be at liberty to enact such a measure," under the power vested in

Congress to regulate interstate commerce. Continuing he said, "That is
a conclusion of such serious and far reaching importance that it over

shadows all other questions raised by the act." "The final objection
goes", as his opinion states, "to the heart of the law, even if it could sur

vive the loss of the unconstitutional features" which the opinion preserves.
The majority of the Court rejected the "liability to pay again for serv

ices long since rendered and fully compensated for."51 The Court stated
that this was an appropriation of property without a benefit in return,
and therefore an unconstitutional device.52
The new Railroad Retirement Act, designed to overcome the objec

tions of the United States Supreme Court, utilizes the taxing power of

Congress in much the same manner as it is used in the Social Security
Act.53 It involves nothing more than a valid governmental expenditure
for general welfare. The fact that the employee taxpayers will later be the
recipients of the benefit does not deprive either the employees tax or

employer tax of its validity as a true tax.54
Corporation pension plans adopted and effective since the Social Secur

ity Act of 1935 as amended, create annuities in addition to the benefits
which that statute confers on employees.
Under the original Social Security Act, wages of a worker after the age

of 65 were not counted towards benefits. The 1939 amendment to the act

removed the "stop date" so that earnings after the age of 65 are counted
towards benefits. Private corporation plans usually fix the stop date at

age 70, and make retirement compulsory, except by leave of the board
of directors. The minimum requirement, for retirement before age 70, in
a private pension plan, is at least twenty years active service, minimum
age 65 years.
In Steward Machine Co. v. Davis, 301 U. S. 548 (1937), and Helvering

v. Davis, 301 U. S. 619 (1937) the United States Supreme Court

rejected an attack directed against the Social Security Act. It held that
the scheme of old age pension benefits created by the act was within
the power of Congress. The Court said that the contribution by both
employer and employee was an excise tax. In sustaining distribution
of the proceeds of the tax as old age pension benefits, Mr. Justice Cardozo
said, "Congress may spend money in aid of the 'general welfare'." The

a(1935) 6 Air Law Review 92.

^Quasha, The Railroad Retirement Acts (193S) 10 St. John's L. Rev. pp. S3, 54, 55.
^Steward Machine Co. v. Davis, 301 U. S. 548 (1937) ; Helvering v. Davis, 301 U. S.

619 (1937).
wMr. Justice Reed's brief as Solicitor for the Government in the Social Security case

supra note 31, pp. 17, 21, 39, 102, 103.
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use of the taxing power avoided the objections to the Railroad Retire
ment Act.
In the case of a pension plan adopted by a corporation there does not

arise the question of congressional power on which there was a difference
of opinion in the first Railroad Retirement case. The question is to
what extent may a majority of the stockholders over the objection of a

minority use corporate assets for the payment of pension annuities.
The businessman's idea that the corporation after all is a democratic

institution, and that the majority interest should not only be able to deter
mine the ordinary affairs of business, but also those which involve the
life and death of the corporation, its transformation and expansion are

likewise subject to the limitations which have been placed on the major
ity.55
No majority of shareholders, however large, could sanction the mis

application of the corporation's capital: "a single dissenting voice would
frustrate the wishes of the majority".56 "Much weight is to be given
to the action of the stockholders". If a bonus payment has no relation
to the value of the services for which it is given, it is in reality a gift in
part, and the majority stockholders have no power to give away corporate
property against the protest of the minority."57
The rule which denies to the majority the power to give away corporate

property is founded on the principle that every share of stock represents
an aliquot interest in the money and capital constituting the assets of the

corporation.58 Judge Finch referred to this rule, when in writing for the

New York Court of Appeals he allowed a pension based on a valid con

sideration.59 Each stockholder has a vested right in his proportionate
share of the corporate property and of the profits of the business. Such

right cannot be impaired by the action of the directors or of any majority
of the stockholders without his consent.60 That right is as inviolable as is

KLattin, Equitable Limitations on Statutory or Charter Powers Given to. Majority Stock

holders (1932) 30 Mich. L. Rev. 645; Berle, Corporate Powers As Powers In Trust (1931)
44 Harv. L. Rev. 1049; Rogers v. Hill, 289 TJ. S. 582 (1933) ; Hyams v. Old Dominion Co.,
113 Me. 294, 93 Atl. 747 (1915) ; Godley v. Crandall & Godley, 212 N. Y. 121, 105 N. E. 818

(1914); Continental Sec. v. Belmont, 206 N. Y. 7, 99 N. E. 138 (1912); Siegman v.

Electric Vehicle Co., 72 N. J. Eq., 403, 65 Atl. 910 (1907).
"Continental Sec. v. Belmont, 206 N. Y. 7, 18, 99 N. E. 138 (1912).
�"Rogers v. Hill, 289 U. S. 582, 591, 592 (1933).
raMarkson v. Markson, 267 N. Y. 137, 195 N. E. 824 (1935) ; Kent v. Quicksilver, 78

N. Y. 159 (1879) ; Ernst v. Elmira, 24 N. Y. Misc. 583, 54 N. Y. Supp. 116 (Sup. Ct. 1898).
reln consideration of an advantageous lease given to the corporation, the court held valid

an agreement approved by the directors and stockholders of a closed corporation, to pay

$100 a week to the wives of its two largest stockholders after the death of their husbands.

Markson v. Markson, supra, note 58.

"Ernst v. Elmira Municipal Imp. Co., 24 N. Y. Misc. 583, 54 N. Y. Supp. 116 (Sup. Ct.

1898) . McLaughlin, J., later of the Appellate Division.



38 The Georgetown Law Journal

any right of property and can no more be taken away or lessened, against
the will of the owner than any other right.61 It may often occur, that a

corporate deficit is eliminated by a reduction in the amount of capital
stock and a capital surplus is created.62 In those circumstances the

surplus is really capital.63 If a capital surplus so created were utilized
to purchase pension annuities, a stockholder might complain that assets
of an unprofitable corporation are diverted from their true owner, without
consent.

In every case, corporate action with respect to each annuity must be
twice tested; first by the technical rules having to do with existence
and proper exercise of power; second, by equitable rules somewhat analo

gous to those which apply in favor of a cestui que trust to the trustees
exercise of the wide powers granted to him in the instrument making him
a fiduciary.64
Prudence requires in every retirement plan an express provision re

serving to the corporation the unconditional right to change, to amend,
or to terminate the plan or any of its provisions, and to change the basis
of pension allowance by reducing the same or reducing the amount of the
corporate contribution whenever the welfare of the corporation may so

require.65
mKent v. Quicksilver Mining Co., 78 N. Y. 159, 176 (1879).
""/n re Application North American Co., S. E. C. #54-10, Release #1427 (opinion by

Circuit Judge Frank).
""Opperman's Estate, 319 Pa. 455, 179 A. (2d) 29 (1935).
"Berle, Corporate Powers as Powers in Trust (1931) 44 Harv. L. Rev. 1049.

^Schofield v. Zions Co-op., 85 Utah 281, 39 P. (2d) 342 (1934).



THE

GEORGETOWN LAW JOURNAL
Volume 31 Number 1

NOVEMBER, 1942

THE BOARD OF EDITORS

John A. Kotte, of Florida Editor in Chief
Donald P. McHugh, of Pennsylvania . . . Associate Editor
Gilbert Ramirez, of New York Associate Editor
Frank Smith, of the District of Columbia . . Administrative Law Editor

John S. Bulman, of Massachusetts .... Federal Legislation Editor
John D. Lane, of the District of Columbia . . Note Editor
Leo C. Lord, of the District of Columbia . . . Recent Decision Editor

William J. Barnhard, of Maryland Recent Decision Editor
Robert W. Ball, of Canada Book Review Editor

Ramon L. Nevares, of Puerto Rico Secretary

STAFF
E. Barron Batchelder
District of Columbia

Victor W. Caputy
New York

John T. Caskey
District of Columbia

Leo Erck
Maryland

Chris R. Hansen
Washington

Robert Emmet Heffernan

Virginia
Nicholas A. Lenge
Connecticut

Clarence T. Lundquist
Montana

Woodrow S. Wilson
Utah

Joseph A. Madey
New Jersey

Jennings Roberts
District of Columbia

William B. Roberts
District of Columbia

Paul N. Schaub
Maryland

Richard M. Simpson
Pennsylvania

Charles Wm. Stewart
District of Columbia

Eugene E. Threadgill
Florida

John T. Trenam
District of Columbia

Robert A. Maurer, Faculty Advisor

39



ADMINISTRATIVE LAW
WHAT ORDERS OF AN ADMINISTRATIVE BODY

ARE REVIEWABLE?

'J'HE Federal Communications Commission, following a three year in

vestigation, passed certain regulations,1 after carefully explaining
that the regulations were mere expressions of the general policy2 which
the Commission was to follow in exercising its licensing power.
These regulations purported to require the Commission to refuse a

renewal of the license or to cancel the license of any broadcasting station
which entered into certain defined types of contracts with any broad
casting network organization.3
The Columbia Broadcasting System has contracts with many inde

pendent stations throughout the United States. By these contracts
C. B. S. agrees to furnish, and the individual stations agree to take from
C. B. S., an agreed number of broadcasting hours per year.
The Columbia Broadcasting System maintains a staff of employees

and expends large amounts of money for broadcasting performers for the
purpose of carrying out these contracts. These expenditures are made

largely in reliance upon the various contracts since C. B. S. owns and

operates only a small number of stations itself.4
It is these contracts between the individual stations and the Broad

casting System against which the F. C. C.'s orders are directed. The
Columbia System filed a suit in the District Court of the United States
for the Southern District of New York against the United States to enjoin
the enforcement of these regulations.5
The basis of the complaint was that, since the issuance of the Com

mission's order, many of the stations with which the Columbia Broad-

*Order of May 3, 1941, as amended October 11, 1941. Found in the Chain Broadcasting
Regulations adopted in Docket No. S060.

"Report on Chain Broadcasting, Federal Communications Commission, Order No. 37,
Docket No. 5060, p. 85.
"Some of the contracts forbidden are: Sec. 3:101, any contract with a network under

which the station is prevented or hindered in, or penalized for, broadcasting the program
of any other network organization. Sec. 3:102, any contract with a network which prevents
or hinders another station serving the same area from broadcasting the network's pro

grams not taken by the former station. Sec. 3:103, a contract which provides for renewal
of the contract for a period longer than two years. Sections 3:104, 3:105, 3:106, 3:107 and
3:108 make other specific subjects of the contracts forbidden.

*C. B. S. owns eight stations and has one under a lease. Columbia Broadcasting System,
Inc. v. United States, 62 Sup. Ct. 1194, 1197 (1941).
'National Broadcasting Company, Inc., et al. v. United States, et al. (Mutual Broad

casting System, Inc., Intervener) is the companion case of Columbia Broadcasting System,
Inc. v. United States (F. C. C, Intervener), both cases being merged in the same decision,
and reported in 44 F. Supp. 688 (1942).
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casting System had affiliation contracts feared the loss of their licenses
and therefore they would not negotiate for a continuation of these con
tracts. The Broadcasting Company also alleged that the stations had
already threatened to cancel and repudiate their affiliation contracts.8
As a result, C. B. S. maintained, its operations were impaired and the
tendency of the regulations, without more, would make its business more

costly, reduce its earnings and render its property less valuable. For
these reasons the Columbia Broadcasting System asserted that it was

entitled to secure an immediate review of the order by a suit brought
under Section 402 (a) of the Communications Act of 1934.7
The District Court, on a motion by the United States and The Mutual

Broadcasting Company, as intervener, dismissed the suit for lack of
jurisdiction. The District Court, in effect, held that where the com

plainant's rights are affected only upon the contingency of future admin
istrative action,8 there could be no review of the order, and that this was

the situation here.
It is a well-established principle of administrative law that, from the

standpoint of private rights, administrative legislation may be tested in
the courts only when a justiciable case or controversy squarely raises
the question of their statutory or constitutional validity.9
Another settled principle of administrative law is that a party must be

aggrieved or adversely affected by the administrative action complained
of in order to have standing to assail it in the judicial forum. If a party's
legal rights are not affected by the administrator's action, he is not entitled
to call upon the courts for relief.10 "Mere speculative, hypothetical, or
conjectural interests do not result in affectation of one's legal rights, and
do not give one a right to judicial review."11 "A party has a legal stand
ing to bring suit for judicial review of an administrative order where it
affects his legal rights and thus to him has a definitive character."12
The courts have given many definitions of an order that is reviewable,

and the quotations above indicate the tendency. However scrambled the
definitions and however diversified the juristic phrasing of the various

courts, there has always been a definitive line which has served as a

The opinion of the Supreme Court states, "Accepting the allegations of the complaint
as true as for present purposes we must . . . etc." Columbia Broadcasting System, Inc. v.
United States, et al., 62 Sup. Ct. 1194, 1199 (1942).
'48 Stat. 1093, 47 U. S. C. � 402 (a) (1934). Urgent Deficiencies Act, 38 Stat. 219, 220,

28 U. S. C. � 47 (1913).
"Citing: United States v. Los Angeles & S. L. R. R., 273 U. S. 299 (1927).
"1 Vom Battr, Federal Administrative Law (1942) 76.

loVom Baur, op. cit. supra, at p. 166, citing F. C. C. v. Sanders Bros. Radio Station, 309

U. S. 470 (1940).
"Electric Bond and Share Co. v. S. E. C, 303 U. S. 419 (1938).
^Southland Industries, Inc. v. F. C. C, 69 App. D. C. 82, 99 F. (2d) 117 (1938).
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boundary to students of this particular phase of administrative law.

Although this line has woven a devious route through the forest primeval
of cases, it has never faded from sight, but rather has furnished standards
for judicial self-restraint beyond which few if any circumspect courts
have had the temerity to go.
If the case involved an order which "directly" affected a party, then,

and only then, did that party have the right to have the application of the
order reviewed by the courts. The word "directly" is used here in oppo
sition to the effect which a blanket regulation has in respect to an indi
vidual of a general class. For, if the regulation was laid down as a defi
nition of policy only, or as a coverage of an entire field or class, which
rule or regulation would not, and could not, be applied in and of itself
to a single individual of the general field without a further order, then
such a rule was not reviewable since it did not "directly" affect anyone in

particular. This was so even if it might adversely affect "indirectly" a

great number of persons. Neither the utterances, nor the processes of

reasoning of the administrative body, as distinguished from its acts, are
subjects for injunction.13
This approach is supported by the doctrine of separation of powers,14

and the rule as to the delegation of powers as imposed by the Federal
Constitution and as interpreted by the United States Supreme Court. In
a large and complex nation it is axiomatic that every man cannot have a

complete voice in making the laws of the land. There must, of necessity,
be some delegation of the power to make the laws since it is obvious that if
all had the right to debate every and any issue involved in the law-making
function, few laws could ever be promulgated. So the practice has devel

oped to let the legislature have a free hand in the making of the laws
which in its discretion it believes necessary; and to control that body, in
its inception, through the medium of voting power lodged in the people,
and, at the other end, to control administration of the laws through the
medium of judicial review whenever the law is applied to an individual.
In this manner the constitutional requirement of due process is satisfied.

Congress cannot abdicate, or transfer to others, the essential legisla
tive functions with which it is thus vested. If it could, our constitutional
system could not be maintained.15 But Congress can and does confer

authority and discretion as to the execution of the laws which it promul
gates, such authority to be exercised under and pursuant to the laws
which create it.16

"United States v. Los Angeles & S. L. R. R., 273 U. S. 299 (1927).
"For a complete discussion of the doctrine of separation of powers in relation to admin

istrative law problems, consult Uhler, Review of Administrative Acts (1942), 63 et seq.
"A. L. A. Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935).
"Panama Refining Co. v. Ryan, 293 U. S. 388 (1935).
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The administrative bodies, created by Congress for these purposes, may
then lay down rules and regulations and issue orders in effectuating
the broad policies and standards already declared by Congress.17
Now Congress, as we have seen, is controlled at one end by the Consti

tutional review powers of the courts and at the other end by the voting
power of the people. The administrative bodies are controlled less di
rectly than Congress by the people since they are only answerable
directly to Congress and not subject to the voting power of the public.
But on the other end they are controlled in the same manner as Congress
by the courts, and because they are not directly accountable to the voting
power the courts have imposed a stricter rule of review over their acts
than over the acts of Congress.18
Since the judicial control is given by the Constitution, its powers of

control are also limited by the Constitution except in those instances
where Congress can and does give to certain designated courts an added
right to review certain types of administrative actions.19
Because the powers of the courts are restricted,20 as long as the law

or administrative order is one which applies to a general class as a whole
and not to a single individual, as an individual, there is no "case" of
which the constitutional courts can take cognizance. This is so because
no individual right has been invaded. No action has occurred which

singles that individual out from the mass under the influence of the law,
and until it does he will not gain a right as a member to carry the burden
of the entire group. Even though the entire group may have been harmed

by the law or order, yet the individual has as yet no basis for the suit,
since he as an individual has been treated the same as other individuals
of the group.

"For a discussion of the need and mode of utilization of the administrative device, consult
Gellhorn, Federal Administrative Proceedings (1941).
""Judicial review of administrative agencies operates in an area not defined with special

reference to the agencies, but by the application of the traditional criteria for bringing
judicial action into play. Partly these have been written into Art. Ill of the Constitution

by what is implied from the grant of 'judicial power' to determine 'cases' and 'controversies'.

Partly they are an aspect of the procedural philosophy pertaining to the federal courts.''

Vom Baur, op. cit. supra, note 9, at note 7, p. 48, citing Rochester Telephone Corp. v.

United States, 307 U. S. 125 (1939).
19Thus, while the reviewing court may be limited by the statutes to questions of law, yet

it has jurisdiction in any event to deny effect to any administrative order which is beyond
the jurisdiction of the agency, and to any finding which is without evidence or contrary to the

weight of evidence, or wherever an administrative hearing is inadequate or unfair or arbit

rary. Crowell v. Benson, 285 U. S. 22 (1932). Uhler, op. cit. supra, note 14, at 63-64.
""Federal Radio Comm. v. Nelson Bros. Bond & Mortgage Co., 289 U. S. 266 (1933).

Crowell v. Benson, 285 U. S. 22 (1932).
Also consult Pound, Administrative Law, Its Growth, Procedure, and Significance

(1942) Lecture III, p. 73 et seq., for a discussion of the limitation of judicial review.
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In the case under consideration the F. C. C. insisted that its action
was an exercise of the quasi-legislative power which did not alter the

legal status of any party as an individual, and least of all the Columbia
Broadcasting System, since the order was directed toward the stations
and not toward the networks. The Commission expressly stated in its
report that a determination of the requirements of the public interest
would, in spite of the regulations, still have to be made in passing upon
the particular applications.21 In other words, a further inquiry and
order would be necessary to finally determine any particular party's rights
under the general order. For these reasons the F. C. C. alleged that its
general pronouncements of policy were not reviewable under Sect. 402

(a) of the Federal Communications Act of 1934 and the Urgent Defi
ciencies Act.
It would seem that an application of existing administrative law rulings

of previous courts would uphold these contentions.22 But this the major
ity opinion of the Supreme Court refused to do. With three justices
dissenting, the Court applied broad principles of equity in reaching their
decision, which, even if not in strict accordance with traditional adminis
tration law rulings, yet will be considered by many as a "just" and "good"
decision.
In exercising one of the greatest prerogatives of equity the Court

looked behind as well as beyond the F. C. C.'s regulation, refusing to be
diverted by an impressive appearance of legal propriety. In the spirit
of the "rose by any other name" maxim, Chief Justice Stone declared,
"The particular label placed upon it [the regulation] by the Commission
is not necessarily conclusive, for it is the substance of what the Commis
sion has purported to do and has done which is decisive."23 These words

provide the key to the lock of reasons behind the decision.

Fixing its attention upon the practical effect of the order, the Court
stated that the ultimate test of the reviewability of administrative rulings
must be found in the "need" of the review to protect from the irreparable
injury threatened in the exceptional case by administrative rulings which
attach legal consequences to actions taken in advance of other hearings
and adjudications that may follow. Chief Justice Stone deprecated the
"overrefined technique" which, ignoring the hard reality of immediate
and increasing detriment, would have the injured party exhaust adminis-

aReport on Chain Broadcasting, Federal Communications Comm. (1941), Order No. 37,
Docket No. 5060, p. 85.
^Assigned Car Cases, 274 U. S. 564 (1927). American T. & T. Co. v. United States, 299

U. S. 232 (1936), Rochester Telephone Corp. v. United States, 307 U. S. 125 (1939).
^Columbia Broadcasting System v. United States, 62 Sup. Ct. 1194, 1200 (1942), citing

Powell v. U. S., 300 U. S. 276, 284, 285 (1937). American Federation of Labor v. N. L. R. B.,
308 U. S. 401, 408 (1940).
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trative procedures and remedies before permitting judicial review. The
Court refused to sanction a cured disease and a dead patient.
The Court attempted to "shore-up" its decision by finding the circum

stances of the case so peculiar and exceptional as to require an adjudica
tion of the rights of the complainant before further serious and irrepar
able harm was done. In so ruling the Court held that the regulations
were the effective implements by which the harm was wrought and that,
therefore, they were the proper subjects of judicial review.
Thus the majority of the Court established another distinct basis upon

which future reviews of administrative actions may be demanded�

prompt intervention in defense of equitable rights when the situation
is "peculiar" or "exceptional". Inevitably, for weal and woe, it will,
as Justice Frankfurter stated in his dissent, "bear rich litigious fruit".
The three dissenting justices, with Justice Frankfurter writing the

broadly conceived dissent, protested against initiating such a long-range
tendency to fetter the administrative bodies. Justice Frankfurter pro
duced a carefully planned refutation of the majority's decision by using
the already more or less well established rulings of previous courts in
cases of this kind. But, however excellent we may find his technique,
and however unimpeachable his authorities, we cannot but realize that
his opinion reflects an abstract regard for a symmetrical administrative
law system and, although the majority give the impression that they are

ambling aimlessly in the broad field of "justice" and ancient equitable
principles, yet there undoubtedly is a real need for their intervention.
This need, in the end, furnishes a map of the path to be followed by other
courts having equity powers in a like situation where it is plain that
relief should not be denied on purely technical grounds.
Here the Columbia Broadcasting System was undoubtedly suffering,

and was about to suffer, further losses. Here the Commission undoubt

edly had the ordinary and usual administrative law principles in its

favor. But the strong arm of equity has prevailed over stare decisis

and has given the aggrieved party an immediate chance to be heard on the

merits.
To those who believe the "continued growth of bureaucracy will mean

the doom of democracy, the destruction of all progress, the complete
bankruptcy of free government",24 the decision will be most gratifying.
To those who exhort us not to allow ourselves to be lulled into "a false

security" by the phrase administrative law since, as they claim, "there is

plenty of administration but little law,"25 this decision may well be

claimed as a recognition of the need to cut short the increasing range of

'"Boyd, The Court System Contrasted With the Bureau System (1938) 5 Iowa Bar

Review at 28-29.

"Kaufman, Is The Administrative Process a Fifth Column? (1940) 6 John Marshall

L. Q. 1.
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the administrative powers.26 But to the student who believes in the
doctrine of separation of powers and who likes to hew strictly to the line
of Constitutional divisions, this decision might well represent an ominous
limitation and contraction of the powers of the administrative and legis
lative fields and a resultant broadening of the powers of the judicial
branch of government.27
The decision is so recent that little has been written concerning its

probable effect upon future actions and therefore it cannot be determined
as yet just what phases might be singled out for approbation or for dis

paragement and denunciation. It would seem to be clear, however, that
there is a definite extension of the review power of the courts over ad
ministrative action. Just how far this extension will be carried no one

can determine, but the possibilities are as extensive as the broad rule
applied in this case which uses the words "peculiar" and "exceptional" as

yardsticks.28
It must be remembered that the Supreme Court always tries to keep its

fingers on the pulse of national life in order that it may lend its weight
toward effectuating an ever-more flexible government, alert and respon
sive to the justiciable needs of an expanding society.*

JENNINGS ROBERTS

'"Pound, op. cit. supra, note 20, at 79, in which he deplores the difficulty of having an

administrative order reviewed and the expenses of the 'backhanded' methods of injunction
as an indication of the just criticism often levelled at the administrative procedure.
'"See Uhler, op. cit. supra, note 14, p. 72, for a fine discussion of administrative law reforms,

wherein he states, "In this country administrative autonomy, because of constitutional

conceptions, is to a large extent dependent upon judicial self-restraint. It is important,
therefore, that this restraint should be carried to the point where the interplay of adjudication
and administration becomes cooperative rather than competitive. To this end we must

learn, as quickly as we may, how to make popular government at once responsible, capable
and just". Uhler cites Fuchs, Concepts and Policies in Anglo-American Administrative Law

Theory (1938) 47 Yale L. J. S38, 576.
^Landis, The Administrative Process (1938) 97: "To lodge a great, interpretative

power in the judiciary involved the risk that a policy, which initially was given to the

administration to formulate, might be thwarted at its most significant fulcrum by the

judgments antagonistic to its own . . "p. 106: "Despite disadvantages . . ., the net balance
would still seem to favor leaving adjudication with the administrative . . ." p. 122 : "So much
in the way of hope for the regulation of enterprise, for realization of claims to a better
livelihood has, since the turn of the century, been made to rest upon the administrative

process. To arm it with the means to effectuate those hopes is but to preserve the current

of American living. To leave it powerless to achieve its purpose is to imperil too greatly the

things that we have learned to hold dear."

*The instant case has since been decided on its merits. The court sustained a motion
for summary judgment to dismiss the complaint. Learned Hand, J., speaking for the court,
said: ". . . whatever may have been the limits of the Commission's earlier powers, manifestly
after 1934 they included a consideration of how far licensees might be improperly
restricted in the exploitation of their licenses." Columbia Broadcasting System v. United
States (F. C. C. and M. B. S. Inc., interveners) , U. S. D. C. (S. D. N. Y. Nov. 1942).
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APPROPRIATION PROCEDURE

QNE hundred and seventy-one billion, three hundred and one million,
seven hundred and fifty-five thousand, four hundred and seventy-

eight dollars and eighty-seven cents. This is a staggering sum. It repre
sents the total amount appropriated by the Congress of the United States,
from July 1, 1938, to October 27, 1942, for the use of the War and
Navy Departments.1 The shock of such a sum registers signally on each
and every American. It seems seasonable, therefore, to analyze briefly
our procedure of appropriation with reference to our republican form of

The astounding amounts appropriated for the use of the War and Navy Departments
(exclusive of funds for the Panama Canal, trusts and special funds) are tabulated below by
fiscal years:

1939 1940 1941
War Department

Military $476,199,935.56 $3,074,081,339.15 $7,728,232,290.30
Civil 280,889,760.22 178,031,067.39 214,876,940.67

Total�War

Navy Department

Grand Total

(War and Navy)

War Department

Military
Civil

Total�War

Navy Department

Grand Total

757,089,695.78

636,903,299.73

$1,393,992,995.51

3,252,112,406.54

1,096,338,229.39

$4,348,450,635.93

1942

$72,846,914,765.39
265,832,770.00

73,112,747,535.39

18,755,621,644.95

7,943,109,230.97

3,626,860,491.42

$11,569,969,722.39

1943

(July 1, 1942, to
October 27, 1942,

only.)
$42,836,248,951.47

832,345.00

42,837,081,296.47

19,283,891,648.23

(War and Navy) $91,868,369,180.34 $62,120,972,944.70
Combined totals for War and Navy from July 1, 1938 to October 27, 1942:

$171,301,755,478.87
Not included are grants for quasi-military functions to other governmental agencies, such

as the Executive Office of the President. The Second Supplemental National Defense

Appropriation Act, 1943, also included a provision authorizing the Navy Department to

contract for more naval vessels, although the funds are not yet appropriated, to an estimated

cost of $9,510,000,000.00 over a period of years. Pub. L. No. 763, 77th Cong., 2d Sess.

(Oct. 26, 1942)3.
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government. The scope of the article will be restricted to the expenditure
of public funds, and will refer only incidentally to the levying of taxes.

Responsibility of the House of Representatives

The ultimate supremacy of the English Parliament may, in large meas

ure, be attributed to its domination of the purse-strings. As early as 1297
the English king was forced to confirm the Great Charter2 and the Charter
of the Forest3 with further protections against the taxation of the people
without their consent. By the year 1322 Parliament had developed an

established formula whereby redress of grievances preceded the granting
of subsidies to the Crown. The Statute of York4 recognized formally, not
merely by royal charter, the powers of Parliament as a legislature.
But it was the Parliament of Edward III in 133 25 which marked the

turning-point in English political history. Here the country landowners
joined the burgesses of the cities, and both groups convened as the
"commons". They represented the economic core of the nation and
constituted the chief reservoir of tallage for the Crown. From this time
on it was to the Commons that the Crown turned in its need for funds,
and it was to the Commons that the Crown bartered away its prerogatives
in return for those funds.

"Magna Carta, King John (June IS, 1215):
Chapter 12: "Scutage or Aid shall be levied in our Kingdom only by the common

Counsel of our Kingdom, . . ."

Chapter 14: "And in order to have the common Counsel of the Kingdom for assessing
Aid ... we will cause the Archbishops, Bishops, Abbots, Earls, and greater Barons to be

summoned by our Letters individually; and besides we will cause to be summoned in

general ... all those who hold of us in chief . . ."

Chapter 15: "In the Future we will not grant to anyone that he may take Aid from

his Freeman, except for ransoming his Body, for knighting his eldest Son, and for once

marrying his eldest Daughter; and for these Purposes only a reasonable Aid shall be

taken.''

Chapter 16: "No one shall be distrained to render greater Service from a Knight's Fee,
or from any other free Tenement, than is thence owed."
"Carta de Foresta, 2 Henry III (Nov. 6, 1217):
Chapter 7: "No Forester or Beadle shall henceforth levy Scotale, or collect Sheaves or

Oats or any Grain or Lands or Pigs ; nor shall he take up any Kind of Collection."

Chapter 14: "Hereafter no Forester who does not hold in Fee, rendering to us a Farm

for his Bailiwick, shall levy any Road Tax in his Bailiwick."
'Statute of York, 1322, 15 Edw. II: ". . . But the Matters which are to be established

for the Estate of our Lord the King and of his Heirs, and for the Estate of the Realm
and of its People, shall be treated, accorded, and established in Parliaments, by our Lord the

King, and by the Assent of the Prelates, Earls, and Barons, and the Commonalty of the

Realm; according as it hath been heretofore accustomed."

BII Rotuxi Pakliamentorum 66 (1332) :
"

. . On which Thursday they held a Discussion
and Deliberation: ... the said Prelates, Earls, Barons, and other Lords, as well as the

Knights of the Shires and all the Commons . . ." (Italics supplied.)
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The end of the sixteenth century found Parliament so thoroughly in
control of government fiscal policy that it was only natural for English
colonists to bring with them to America an ingrained opposition to irre
sponsible collection and expenditure of public funds by an arbitrary
sovereign.6 The dynamic of the American Revolution was the principle
of "No taxation without representation."7 So intent was the populace
of our embryonic nation to keep fiscal control in that legislature which
they thought would best represent them that they gave the taxing power
to the state governments only, and left the federal government financially
impotent.8 This fundamental flaw was rectified in formulating the Con
stitution of the United States,9 wherein Congress was endowed with
authority to lay and collect taxes without dependence upon the states.
This sanction had a dual function: it not only vested in the representa
tives of the people the license to control what taxes should be collected, but
it also imposed the duty to specify the purposes for which such taxes
should be disbursed.10

"A comprehensive treatment of the interrelation between the rise of Parliament and its
control of the public purse may be found in:

1 Stubbs, Constitutional History of England (1929) 618-629; 2 id. at 2S1-2SS, 544;
3 id. at 269-274, 476-484.
Robinson, Power of the Purse (1928).
Pollard, Evolution of Parliament (1920) 107-131.

'The temper of the times, among the Americans and among some of the English, is well

illustrated in the following:
Declaration of Independence: "For imposing Taxes on us without our Consent: . . ."

Burke, Speech on American Taxation, April 19, 1774.
"Articles of Confederation, Art. VIII: "All charges of war, and all other expences that

shall be incurred for the common defence or general welfare, and allowed by the United

States in Congress assembled, shall be defrayed out of a common treasury, which shall be

supplied by the several States . . ." (Italics supplied.)
The intentions and resolutions of the members of the Constitutional Convention are set

forth in: 1 Farrand, Records of the Federal Convention of 1787 (1934) 243; 2 id. at 135,
142, 157, 158, 167, 181, 211, 303, 305, 322, 326, 366, 378, 382, 392, 408, 410, 412, 414, 418,
434, 437, 470, 473, 481, 493, 495, 497, 499, 503, 529, 569, 571, 594, 610, 614, 655. Cf. 1 Feder

alist Papers (Dunne's ed. 1901) No. XV, 97; 2 id. at No. XXI, 137-140; 3 id. at Nos. XXV

through XXXVI, 197-237.
10U. S. Const. Preamble: "We the people of the United States, in Order to form a more

perfect Union, establish Justice, insure domestic Tranquility, provide for the common

defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and

our Posterity, do ordain and establish this Constitution for the United States of America."

U. S. Const. Art. I, � 7: "All Bills for raising Revenue shall originate in the House of

Representatives; but the Senate may propose or concur with Amendments as on other

Bills."
U. S. Const. Art. I, � 8: "Congress shall have the Power To lay and collect Taxes, Duties,

Imposts, and Excises, to pay the Debts and provide for the common Defence and general
Welfare of the United States ; . . .

To raise and support Armies, but no Appropriation of Money to that Use shall be for a
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Furthermore the bicameral character of Congress was peculiarly in

tegrated into the theory of fiscal responsibility to the people. The Senate,
elected then by the state legislatures for six year terms,11 could not be as

responsive to the will of the people, nor as truly representative of them, as
could the House of Representatives which was elected directly by the

people for a term of only two years.12 It is in this light that the import
of the clause, "All Bills for raising Revenue shall originate in the House
of Representatives,"13 may best be understood.
Although the legislature determined the methods whereby revenue was

raised and the purposes for which it was expended, the mechanics of

collecting and spending were delegated to the executive branch by the

Treasury Act of 1789.14 This act was defective in three ways. It failed
to provide satisfactorily for the surveillance of the disposal of appropria
tions or for the gauging of budgetary needs, it separated responsibility
with respect to the settling of accounts, and it combined the execution
and the supervision of revenue routines in one official. The necessity of
centralized control was partially palliated by two remedies: first, by an

act of May 10, 1800,15 requiring a preparation of estimates; and second,
by various budgetary regulations16 involving investigation of administra
tive modus operandi and disbursements, itemization of appropriation
measures, and enactment of explicit, detailed instructions on the appli
cation of the funds allotted.

longer Term than two Years;
To provide and maintain a Navy ; . . .

To make all Laws which shall be necessary and proper for carrying into Execution the

foregoing Powers, and all other Powers vested by this Constitution in the Government of the

United States, or in any Department or Officer thereof."
U. S. Const. Art. I, � 9: " . . No Money shall be drawn from the Treasury, but in Con

sequence of Appropriations made by Law; and a regular Statement and Account of the

Receipts and Expenditures of all public Money shall be published from time to time . . ."

UU. S. Const. Art. I, � 3: "The Senate of the United States shall be composed of two

Senators from each State, chosen by the Legislature thereof, for six Years; . . ." See U. S.

Const. Amend. XVII for the present procedure in the election of Senators.

12U. S. Const. Art. I, � 2: "The House of Representatives shall be composed of Members

chosen every second Year by the People of the several States, . . ."

"As it is essential to liberty that the government in general should have a common interest

with the people, so it is particularly essential that the branch of it under consideration
should have an immediate dependence on, and an intimate sympathy with, the people.
Frequent elections are unquestionably the only policy by which this dependence and sym

pathy can be effectually secured." The Federalist (Lodge's ed. 1908) 329. General com

ment on this point will be found in Nos. L-LIV, id. at 318-344.
"U. S. Const. Art. I, � 7.

"Rev. Stat. � 233 (187S), S U. S. C. � 241 (1940).
"2 Stat. 79 (1800); cf. 28 Stat. 208 (1894), S U. S. C. � 2SS (1940), Reorganization

Plan No. Ill, � 1 a (1) (3), effective June 30, 1940, S Fed. Reg. 2107 (1940), S4 Stat. 1231

(1941).
"E.g., 4 Hinds' Precedents (1907) � 4020 n.
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The development of congressional supervision of expenditure reached
the logical culmination of a century of growth with the establishment of
the General Accounting Office on June 10, 1921.17 This is an indepen
dent agency. Its complete disassociation from the executive limb of our
government is insured by creating the office of the Comptroller General
as a unit divorced from the Treasury Department, and by preventing
the removal of the Comptroller General by any other procedure than a

joint resolution of Congress. Through this office Congress can now

avail itself of a composite analysis of assessments and disbursements�
both existent and potential.18 The final settlement of disbursing officers'
accounts and the control of Treasury receipts and issues are the vital
factors enabling the General Accounting Office to carry out the will of
Congress.19 Necessarily adjunctive to these functions are the auditing of
financial officers' accounts, the examination of all documents submitted
for action, the promulgation of decisions pertaining to the legality, ac

curacy and regularity of administrative action' relating to proprietary
aspects of the United States Government, and the prescription of ac

counting systems and procedures for both administrative and financial
officers.20 By this machinery the General Accounting Office can effec

tively enforce the specific restrictions and interdicts which Congress has

enacted,21 and thereby guarantee that the expenditure of appropriations
by the administration is in absolute accordance with the intent of Con

gress.

Analysis of the Procedure of Appropriation

Provisions set out in the Constitution22 sanction the raising of revenue

1742 Stat. 23 (1921), 31 U. S. C. �� 41-43 (1940).
"42 Stat. 20, 21 (1921), 31 U. S. C. �� 11, 13, 14, IS (1940).
1942 Stat. 23 (1921), 31 U. S. C. � 41 (1940) ; 42 Stat. 24 (1921), 31 U. S. C. � 44 (1940) ;

42 Stat. 25 (1921), 31 U. S. C. � S3 (1940) ; Rev. Stat. � 236 (1875), 42 Stat. 24 (1921),
31 U. S. C. � 71 (1940) ; 28 Stat. 207 (1894), 42 Stat. 24 (1921), 31 U. S. C. � 74 (1940) ;

Rev. Stat. � 3675 (1875), 42 Stat. 24 (1921), 31 U. S. C. � 77 (1940).
""Seiko, Administration of Federal Finances (1937) 27.

a34 Stat. 764 (1906), 31 U. S. C. � 627 (1940) ; Rev. Stat. � 3678 (1875), 31 U. S. C.

� 628 (1940) ; Rev. Stat. � 3673 (187S), 42 Stat. 24 (1921), 31 U. S. C. � 631 (1940) ; 31

Stat. 1030 (1901), 43 Stat. 864 (1925), 31 U. S. C. � 633 (1940) ; Rev. Stat. � 3676 (1875),
31 U. S. C. � 634 (1940) ; 42 Stat. 139 (1921), 31 U. S. C. � 635 (1940) ; Rev. Stat. � 3679

(187S), 33 Stat. 1257 (1905), 34 Stat. 48 (1906), 31 U. S. C. � 665 (1940); 32 Stat. 26

(1902), 42 Stat. 24 (1921), 31 U. S. C. � 671 (1940) ; Rev. Stat. � 3681 (1875), 31 U. S. C.

� 672 (1940) ; 35 Stat. 1027 (1909), 31 U. S. C. � 673 (1940) ; Rev. Stat. � 3682 (187S), 31
U. S. C. � 674 (1940) ; Rev. Stat. � 3683 (1875), 31 U. S. C. � 675 (1940) ; Rev. Stat. � 3690

(1875) , 31 U. S. C. � 712 (1940) ; 18 Stat. 110 (1874), 24 Stat. 157 (1886), 40 Stat. 1309

(1919), 31 U. S. C. � 713 (1940) ; 38 Stat. 1161 (1915), 31 U. S. C. � 717 (1940) ; 37 Stat.

487 (1912), 40 Stat. 1309 (1919), 31 U. S. C. � 718 (1940).
""U. S. Const. Art. I, � 8 ; U. S. Const. Amend. XVI.
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for the federal government. The Treasury Department collects most of
this revenue;23 it covers24 this, and other moneys raised through the sale
of bonds and the negotiation of loans, by covering warrants;25 and
receives all overpayments recovered, and funds which disbursing officers
no longer need. These miscellaneous receipts can be withdrawn only by
congressional appropriation,26 even though the Treasury Department
may have deposited them to the credit of various receipt accounts.27
Thus all money received for the United States is covered into the Treas

ury Department and the stage is set for congressional appropriation.
The several steps in securing and disposing of governmental appropria
tions are here stated in sequence :

( 1 ) An estimate of the needs of the office or department involved
is drawn up by its budget officer and sent to the Bureau of the

Budget.
( 2 ) The Bureau of the Budget reviews this estimate, approving,

disapproving or revising it, and transmits it to the President.

( 3 ) The President includes it in his budget message to Congress.28
( 4 ) The congressional subcommittee on appropriations for the

agency concerned considers the estimate, holds hearings in which

departmental personnel are required to justify their estimates,29

aA few fees are assessed by Congress and collected by other executive departments than the

Treasury.
'""Covering" is the term applied to the crediting of moneys received for deposit to the

proper funds of the Treasury.
The "warrants" referred to are the certificates used as legal authority for establishing all

appropriations and fund accounts maintained by the Treasury, and for all transactions which
concern such accounts.

"Rev. Stat. � 3617 (1875), 31 U. S. C. � 484 (1940) ; Rev. Stat. � 3618 (1875), 19 Stat.
249 (1877), 38 Stat. 800 (1915), 54 Stat. 1136, 31 U. S. C. � 487 (1940).
""'Receipt accounts" are those accounts in which receipts collected are deposited.
The relation between the executive budgetary system and congressional responsibility

is fully discussed in Selko, The Federal Financial System (1940) 77-185.
28A pernicious practice arose in the early years of our government when the heads of inde

pendent offices and of the departments drew up their own estimates for the Appropriations
Committee of the House of Representatives. Since the responsibility of the House to the

people would be thwarted if Congress allowed these agencies to predetermine their own

allotment, and since the Committee could hardly analyze each detail to whittle off un

necessary amounts, the estimates were often reduced in an arbitrary fashion by the Com
mittee. To counteract such legislative action the agencies developed the reprehensible custom

of requesting appropriations far beyond their real requirements. The Budgeting and

Accounting Act correlated revenues and appropriations by its centralized control, and re

moved any reason for excessive requests. The practice, however, continues. But compare
the statements made by Mr. Archibald MacLeish on February 19, 1942, in the hearings
before the subcommittee of the Committee on Appropriations [H. R. Rep. No. 1905, 77th

Cong., 2d Sess. (1942) 2, 7]. Although labeled a "marked man among bureaucrats" (Klutz,
Federal Diary, Washington Post, March 19, 1942, p. 19, col. 1), Mr. MacLeish 's sincerity has
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and reports the bill to the House of Representatives with what
ever changes it has found advisable. Printed copies of the
hearings are distributed to the several Members prior to con

gressional consideration of the bill.
( 5 ) General appropriation bills are debated and amended on the

floor of the House by the Committee of the Whole House on the
state of the Union.

( 6 ) The bill is passed by the House and transmitted to the Senate.
( 7 ) The Senate refers the bill to the Appropriations Committee

where procedures similar to those of the House are put into
practice.

( 8 ) The Appropriations Committee reports the bill to the Senate
where it is debated, amended and passed. Riders30 on general
appropriation bills are prohibited unless the Senate suspends the
rule.

( 9 ) Should there be no concurrence by the two Houses on the bill
or its amendments, conferees, with limited powers, are then ap
pointed by both Houses, and differences as to any aspect of the
bill are ironed out in conference. When the conferees agree a

report is made to each House. This report is usually adopted
by both Houses. Each appropriation bill is so earmarked that
its final form contains considerable limitation on the use of the
funds granted.

(10) The Speaker of the House and the Vice President sign the bill.31

(11) The usual steps in the enactment of a law follow.32

(12) The bill having become law, the funds are now available to the
administrative branches in accordance with the purposes laid
down by Congress in the appropriation act in question. The
first step in the distribution of the allotted funds is the setting
up of accounts in the General Accounting Office and the Treas

ury Department specifying those limitations and purposes in

received decidedly caustic comment indicating that, since he was then the head of the

Office of Facts and Figures as well as Librarian of Congress, an increased appropriation
for the Library was not necessary to establish his bureaucratic status. (Washington Times-

Herald, July 5, 1942, � E, p. 4.)
""'Riders" are amendments proposing legislation not germane to the bill under considera

tion. The rule prohibiting such riders may be suspended by a two-thirds vote on a motion

to suspend the said rule, made pursuant to one day's notice in writing.
uSee Enactment of a Law, Sen. Doc. No. 155, 73d Cong., 2d Sess. (1934), for concise but

clear exposition of the steps taken by Congress. More detailed information is contained in:

Wilson, Congressional Government (1913) ; Luce, Legislative Procedure (1922) 87-201;
Hinds' Precedents (1907) passim; Cannon's Precedents (2d ed. 1935) passim; H. R. Doc

No. 787, 71st Cong., 3d Sess. (1931) ; Legis. (1942) 30 Georgetown L. J. 763.

The act is sent to the President; it becomes a law on his signature, and is transmitted

to the State Department where it is attested.
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order that a legitimate record may be made of the transactions
under the act.

(13) The Treasury Department draws up an appropriation warrant

removing the money from the general fund,33 and sets it up in
the books of the Treasury Department in accounts previously
established by an agreement between the General Accounting
Office and the Treasury Department. This appropriation war

rant must be countersigned by the Comptroller General before
it becomes valid,34 and before the money becomes available for
actual use.

(14) The disbursing officer of the agency concerned then requisitions
part of the money. This requisition must also meet the approval
of the Comptroller General.

(15) If the Comptroller General approves the sum, in whole or in

part, it is credited as approved to the disbursing officer in Check

ing account.35 But in paying the vouchers tendered to him for

payment the disbursing officer is liable personally, under his

bond, for the legal regularity and accuracy of his acts. Under
these limitations he then withdraws funds by checks on the
Treasurer of the United States.

(16) The Treasury Department transmits the paid checks to the
General Accounting Office. The disbursing officer also sends
the paid vouchers and the accounts current36 to the General
Accounting Office.

(17) The Audit Division of the General Accounting Office reviews
the paid vouchers. The Accounts Settlement Section of the

Accounting and Bookkeeping Division of the General Account

ing Office examines the account.

(18) Those found by the Audit Division to be legitimate exactions

against the appropriation involved are credited to the dis

bursing officer's account by the Accounts Settlement Section.

(19) Certificates of settlement are issued periodically by the Ac-

The general fund of the Treasury is the fund in which are deposited receipts of the federal

government from general sources such as taxes, customs and miscellaneous receipts which are

available for expenditure-^foT any ^governmental activity, but which may be withdrawn
from the Treasury only in pursuance of an appropriation made by Congress.
"28 Stat. 209 (1894), 42 Stat. 24 (1921), 31 U. S. C. � 76 (1940).
The disbursing officer's Checking account reflects the balance against which he is author

ized to draw checks on the Treasurer of the United States. The balance in the account is

increased by accountable warrants or by transfer funds issued to a disbursing officer for

official credit, and is decreased by checks issued. It has no necessary relationship to the cash

balance in the Treasury.
""Accounts current: statements of monthly or quarterly accounts of the disbursing officer.
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counts Settlement Section; these state the account of the officer
concerned and determine his actual liability.

(20) As a rule only part of an appropriation is requisitioned by the
disbursing officer, the unexpended balance of the requisition
being returned to the Treasury Department at the end of the
statutory period. Against the unexpended or unrequisitioned
balances claims may be filed in the General Accounting Office
for payment therefrom.

(21) The Claims Division of the General Accounting Office examines
the claims, and certifies them to be chargeable to the appropria
tion if it determines to allow them.

(22) Any funds remaining unexpended and unobligated37 at the end
of two fiscal years are returned to the general fund of the
Treasury Department "carried over to surplus."38 These funds
are now beyond reach of the disbursing officer without the
authority of a new congressional appropriation.

(23) The transaction is then closed.39

Throughout these steps appear the methods whereby Congress carries
out its fiscal responsibility to the people.40 To make certain that funds
are being spent only in accordance with the earmarkings of the appropria
tion act, Congress has established the General Accounting Office, respon
sible to Congress and severed from executive control. Without congres
sional assent, through the agency of the General Accounting Office, the
administration can not, in classic theory, spend one cent of public funds.
When ordered by either House of Congress or by any committee of either
House having jurisdiction over appropriations, expenditures or revenue,

"'An "obligated fund" is one set aside for a liability already incurred, but not yet matured;
e. g., an executory contract.

"This step is more correctly termed, "are returned to the Surplus fund of the Treasury."
The Surplus fund account in the Treasury is one to which undisbursed balances of lapsed
appropriations are transferred. It is not a true fund, but is only a record account of the

returns of appropriation balances to an unappropriated status. It has no relation to the

cash in the Treasury.
89A minute and comprehensive description of steps 12 through 23 is included in the following

bibliography: Buck, Financial Control and Accountability (1937) 1-30; Buehler, Pub
lic Finance (1940) ; Dewey, Financial History of the United States (1931) ; Mans

field, The Comptroller General (1939) ; Mayo, Synopsis of the Commercial and

Revenue System of the United States (1847) ; Powell, Control of Federal Expendi
tures (1939) ; Seidemann, Manual of Accounting and Reporting for the Operating
Services of the National Government (1926) ; Smith, General Accounting Office

(1927); United States Comptroller of the Treasury, Annual Reports, July 29, 1907,
May 24, 1906, and Sept. 3, 1930; Willoughby, National Budget System (1927).
"Nor does Congress stop here; it goes even to the extent of amending by statute the

fiscal regulations of independent agencies. E. g., 56 Stat. 350 (1942).
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the Comptroller General must make investigations and reports to inform

Congress of violations of the law in any contract or expenditure by any
governmental agency. It is his duty to probe into all matters incident
to the collection, expenditure and disposal of revenue; to report to Con
gress upon the efficacy and sufficiency of departmental inspection of the
accounts and offices of fiscal officers; and to suggest and advocate legisla
tion essential to effective handling of public moneys and legislation pro
moting precision and promptness in rendering and settling accounts.
He is authorized by law to inspect any records, books or papers�with
the exception of those dealing with certain funds involving foreign na

tions�of all agencies to obtain information relating to their fiscal methods
and undertakings, to their authority and functions, and to their organiza
tion. The Accounting and Bookkeeping Division, through the medium of
Accounts and Procedures Letters, prescribes such limitations as to enable
the Audit and Claims Division, and other interested units of the govern
ment, to make sure that the disbursements allowed are for the purposes
intended by Congress, and only those intended, and within the limits laid
down by Congress.

Recent Developments

After 153 years of federal legislation the appropriation procedure in
our republican form of government is far more in harmony with the

principle of "No taxation without representation" than it was at its incep
tion. Congress is fulfilling its historical mission. The executive is not

allowed to judge its own actions. The constitutional duty of Congress
could hardly be discharged if executive units were responsible only to

themselves in the supervision of financial transactions. Congress must

be kept informed by an impartial source as to whether or not the adminis
tration is adhering to the fiscal formulae predicated in the appropriation
acts.41 Occasionally Congress becomes doubly watchful. On August 16,
1937, Senator Byrnes introduced a bill abolishing the General Accounting
Office.42 But Congress remained firm. The Reorganization Act of 1939

specifically provided that the General Accounting Office was to remain
intact.43 As late as July 21, 1942, congressional ire was aroused, and an

"Illuminating discussion of legislative control may be , obtained in Selko, op. cit. supra,
note 28, at 527-S53.
^Sen. Rep. No. 1236, 75th Cong., 1st Sess. (1937) 22. A General Auditing Office was to be

established instead, id. at 24. A broader perspective is laid in President's Committee on

Administrative Management, Report of the Committee with Studies of Administra

tive Management in the Federal Government (1937).
"53 Stat. 561 (1939), 5 U. S. C. � 133 (1940). Cf. biased monograph Constitutionality

of the General Accounting Office, 75th Cong., 3d Sess. (1938), published Jan. 20, 1938,
by the Government Printing Office.
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executive official was rebuffed by means of a slashed appropriation.44
On the other hand there are convincing criteria that Congress is losing its
grip.45 The President has been granted colossal sums in his "blank
check" account. The utter lack of responsibility to Congress as to these
funds virtually grants to the Chief Executive the opportunity to "write
his own ticket."46 Furthermore many current Navy appropriations47
are so lacking in limitation control that the department in question has,
practically speaking, carte blanche in spending the allotted funds. There
is some justification for sweeping statements labeling Congress as a "rub
ber stamp" in the field of fiscal control.48

Conclusions

Recently a writer prefaced his remarks on contemporaneous events in
this manner:
"We must be careful not to permit historical judgment to be distorted

by the staggering emotional impact of the war itself. If a major social
revolution is now in fact occurring, the war is subordinate to the revolu
tion, not the other way around. The war in the final analysis�and
future wars�is an episode in the revolution. We cannot understand the
revolution by restricting our analysis to the war; we must understand
the war as a phase in the development of the revolution."49

"Hearings on the First Supplemental National Defense Appropriation, 1943, H. R. Rep.
No. 229S, 77th Cong., 2d Sess. (1942) ; 56 Stat. 704 (1942) wherein Price Administrator
Leon Henderson's estimate was drastically reduced.
"See the startling and extremely persuasive interpretation of the "Shift of the Locus of

Sovereignty", Burnham, Managerial Revolution (1941) 139-151.
"E. g., Pub. L. No. 763, 77th Cong., 2d Sess. (Oct. 26, 1942) 6, 7.
BE. g., 54 Stat. 680 (1940). Section 8 (a) of this law provides: "That the Secretary of the

Navy is authorized to employ such additional personnel at the seat of government and
elsewhere, and to provide out of any appropriations available to the Navy Department, for
their salaries and for such printing and binding, communication service, supplies, and travel

expenses, as he may deem necessary to carry out the purposes of this Act." (Italics supplied.)
Such wide discretion left the General Accounting Office so devoid of regulatory power that
it issued only a brief statement in reference to the section quoted above: "In accordance
with the foregoing provisions, the limit of expenditures imposed by the Congress in the

appropriations without year and in the appropriations now available for obligation and

expenditure and established under limitation symbols, pursuant to General Regulations No.

83, dated June 9, 1936, becomes inoperative or suspended, and the reporting of expenditures
by limitation symbols prescribed for such purposes will not be required, . . ." (Italics sup

plied.) General Accounting Office, Accounts and Procedures Letter No. 1470, July 22,
1940.

^"Once Congress held tightly onto the power of the purse. But within a space of eight
years, our Congress has surrendered the purse strings to the executive. Bureaucrats can

spend and lend billions any day without consulting Congress and Mr. Roosevelt has un

counted billions in 'blank checks' lying at hand." Bargeron, American Mercury, Sept., 1942,
p. 303.

"Burnham, op. cit. supra note 45, at 4.
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The same comment applies to present day appropriations. They
should not be isolated from their historical perspective; they should not

be considered as purely contemporaneous conditions; they are a facet
of an evolution to which the war is secondary. The unprecedented
amounts appropriated are, of course, a feature of the turbulent times the
war has brought to us; but their significance lies not so much in the gross
sums involved as in the manner by which the appropriations are allowed
to be expended.
In the past, accounting control was effectuated by the satisfaction of

four stipulations in every case:

"1. that expenditures made or contemplated under each appropriation
or appropriation limitation do not exceed amounts specifically
appropriated ;

2. that all expenditures are for legally specified purposes;
3. that all expenditures have been authorized by properly designated

officers;
4. that all procedures prescribed for protection of the Treasury

have been complied with."50

At the present time these four stipulations are still formally satisfied,
but in many instances the "legally specified purposes" are so broad or so

nebulous as to exclude any real basis for accountability. It must be borne
in mind that specificity in war time appropriations is not desirable since

belligerent powers might, from the sums stated in the public acts, infer
the potential military strength of our armed forces. In this connection
it should be noted that most of the congressional relaxation has been
with regard to appropriations either military or quasi-military in purpose.
Nevertheless, the clear-cut truth is that the initial slackening of vigilance
was cognate with the comprehensive social reforms of the New Deal,
and extends back far beyond the current world crisis; the war has simply
accelerated the process. History, political science, economics�all testify
to the perils of its expansion. Its subtle and insidious nature can not be

explained away by classifying it in the category of temporary phenomena
concomitant to martial strife. Post-war reaction may produce some

reversion to former congressional policy. But social evolutions, in which

governmental policy must necessarily play its part, flow forward in spite
of fugitive and spasmodic regressions. There are innumerable indicia
that we are in such a cycle of evolution today.51
There is an alternative post-war possibility. Although the pendulum

has swung far from the complete fiscal control of four decades ago, when
the House of Representatives was under the domination of Speaker
^Selko, op. cit. supra note 28, at 459.

^Burnham, op. cit. supra note 45, at 3-76.
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Cannon, the swing may be nearing an end. The reaction would then

bring about an increased strictness in appropriation acts. Under the

impetus of meeting today's exigencies with despatch there is bound to be

waste, excessive war profits, and general slackness in the stewardship of

government spending. It happened in the last war.52 It is happening
today.53 It was a basic reason for the change of administration following
the first World War. Party politics become listless with longevity. Three

supine administrations rode the recoil before another economic crisis
created an upsurge of political activity; but in those twelve years fiscal
control returned to Congress. The ensuing laxity was again curbed after
the hard years of 1930-1934. Congressional recognition of its constitu
tional duty is apparent in the detailed appropriation acts from 1935-1940.

By analogy, then, the aftermath of the second World War should see the

supervision of government spending in the hands of Congress once more.

If today we are passing through a phase of a major social evolution, it is
more than probable that there will be even less fiscal responsibility to the

people in the future than in the past. But if the present relapse of Con

gress in its constitutional duty is merely an incident to the war, it is to be

expected that Congress will reassert the sound financial policies of the

past when these crucial days are over.

"When we assumed the Soldier, we did not lay aside the Citizen . . ,"54

JOHN s. bulman

^Graham Committee reports on war expenditures: H. R. Rep. No. 171, 66th Cong., 1st

Sess. (1919) ; H. R. Rep. No. 487, 66th Cong., 2d Sess. (1919) ; H. R. Rep. No. 616, 66th

Cong., 2d Sess. (1920) ; H. R. Rep. No. 637, 66th Cong., 2d Sess. (1920) ; H. R. Rep. No. 998,
66th Cong., 2d Sess. (1920) ; H. R. Rep. No. 1307, 66th Cong., 3d Sess. (1921) ; H. R. Rep.

No. 1400, 66th Cong., 3d Sess. (1921) ; H. R. Rep. No. 1410, 66th Cong., 3d Sess. (1921) ;

Sullivan, Our Times; the United States, 1900-1925 (1935).
^Legis. (1942) 30 Georgetown L. J. 551.

"Inscribed over the stage of the Amphitheatre near the tomb of the Unknown Soldier in

Arlington National Cemetery, Fort Myer, Va. Taken from a letter of George Washington
to the New York Legislature June 26, 1775, 3 Writings of Washington (Fitzpatrick's ed.

1931) 305.



NOTES
"CONSCIENTIOUSLY OPPOSED", "BY REASON OF RELIGIOUS

TRAINING AND BELIEF", AS USED IN THE SELECTIVE
SERVICE AND TRAINING ACT OF 1940

'TTHE determination, in individual cases, whether or not a conscientious

objector is to be relieved from military service is an administrative

function, and very few cases involving conscientious objection in wartime
come before the courts.1 Legal controversies, which have necessitated

judicial determination and clarification of the citizen's patriotic duty to

the state to bear arms, have, in the main, arisen from factual situations

presenting the question in vacuo, so to speak, as in the Schwimmer case2
where a woman of fifty applying for citizenship was asked if she would, if
called upon, enter military service.

Judicial precedent has been enlarged by a considerable line of Mormon
cases3 involving the concept of the proper sphere of the state in matters of

religious belief. Where such cases centered around plural marriage, the
question presented the obverse of the coin. Religious conscientious

objectors put the government in the position of attempting to force indi
viduals to do positive acts either expressly forbidden by religion, or by
their construction of a religion's principles, or by their own interpretation
of divine ordinance leading them to believe a particular war is evil. The

Mormon, on the other hand, was prevented from doing a positive act

inspired by his religious belief.
It was early decided in this country that government, though having

no authority in the field of man's religious beliefs, could intervene when

positive acts, prompted by religion, were subversive of public good.4
Government has been more inclined to forbid positive acts than it has been
to force believers to act contrary to their conception of religious dictates.
This is a consideration wisely reflected in the war legislation of a republic
founded by men who believed in a Supreme Being.
Religious freedom, of course, is expressly guaranteed by the Constitu

tion,5 but this does not prevent government from exercising control, in
proper cases, over certain overt acts motivated by religious principles.
Nor does it affect that power essential to all governments of calling upon
its citizens to defend their country in hours of national peril. This in
herent power of the State is, of course, also expressly recognized in the

^ittlebeeler, Law and the Conscientious Objector (1941) 20 Ore. L. Rev. 301, 307.
2Schwimmer v. United States, 27 F. (2d) 742 (C. C. A. 7th, 1928).
"Davis v. Beason, 133 U. S. 333 (1890) ; Reynolds v. United States, 98 U. S. 14S (1878).
*Ibid.
6U. S. Const. Amend. I.
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Constitution.6 The exemption of any individual by law, therefore, re
solves itself into a proposition of legislative grace.7
The provision in the Selective Service and Training Act of 1940, less

broad than the English statute,8 is broader than its World War prede
cessor (which only protected members of certain well recognized sects)9
and exempts all those "conscientiously opposed ... by reason of religious
training and belief."10 And this broadening of the exemption base over

the World War formula is praiseworthy. It is perfectly proper for the

legislature to remove the distinction between one who arrives at his con

scientious objection by subscribing to the terms of an express religious
tenet, and one who, interpreting his religious principles, whether or not
based on his adherence to a particular sect or creed, in good faith comes

to the conclusion that participation in all war, or a particular war, is con

trary to God's command. Such a one will have been taught that patri
otism is one of the highest virtues, after his duty to God, and if proper
administrative machinery is set up abuse will be prevented.
Exemption of any citizen for religious reasons, though purely a legis

lative matter, is based on consideration for an essential institution. It
would indeed be prolix to recall that religion is recognized as one of the

strongest fibers in the fabric of the state, even from the purely pragmatic
standpoint of its effect on the lives and virtues of the citizens. One may,
as some have done, put this proposition cynically, just as one may deride
such an institution as the family. But strength of family and religion is
the basis of strengtl\of the state in peace as well as in war.

One, therefore, can readily understand why the policy of exempting
from military service certain conscientious objectors has existed in this

country since earliest colonial times.11 Up to and including the 1918

legislation, the assemblies which enacted such statutes, whether colonial,
state, or federal, did so in favor of members of specified, well-recognized
sects which hold as their tenet a prohibition against engaging in war.

The exemption in the 1940 Act is not restricted to adherents of partic
ular sects or creeds.12 But does it go so far as to cover individuals whose

6U. S. Const. Art. I, � 8. Selective Draft Law Cases, 245 U. S. 366 (1918).
'United States v. Macintosh, 283 U. S. 60S (1931). This case, involving the naturalization

of a university professor, Scottish by birth, is a clear example of conscientious objection
based on deep religious belief, and did not touch the question here involved. However, it
forcefully expressed the principle that the whole field of exemption from military service

is a matter of legislative grace.

s2 & 3 Geo. VI c. 81, � 5 (1939).
"40 Stat. 78 (1917), SO U. S. C, (App.) � 204 (1940).
10S4 Stat. 887, SO U. S. C. (App.) � 30S (1940).
"Mittlebeeler, loc. cit. supra note 1.

^"As interpreted by the Selective Service organization, the right of conscientious objection
is granted to anyone who by reason of personal conviction is opposed to the bearing of arms,
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conscientious objection is not premised on religion in its historical and

every-day meaning?
The term "religion" in the foregoing has been used in its generally

accepted sense, referring to the interrelationship of man and the Deity.
What was meant by Congress when it used the words "conscientiously"
and "religious" in the phrase "conscientiously opposed ... by reason of

religious training and belief" in the Selective Service and Training Act of
1940?
It is possible, by a little groping, to arrive at a definition of the term

"religious" which is identical with that of "conscientious" in its broad
sense, i.e. "devoted to principle." The term "religious" is not so under
stood by the average citizen nor by the historian. In the unabridged
dictionary one must look at the bottom of the entry to come upon the
loose usage of the term "religion" set out above.13
"Conscientious" means, in its broad sense, sincere, scrupulous, devoted

to principle, and it therefore follows that the types of conscientious con

viction may be many and varied. They may be based on purely material
istic considerations. In its strict sense "conscientious" contains a concept
of the Deity, conscience being the inner voice of man's maker.
The word "religious" denotes a divinity, a recognition of powers supe

rior to man. Other expressions are akin to it, but we cannot strip it of
its essential content by attempting to make it synonymous with "ethics",
"morality" or any theory of social organization or idea of human inter

relationship.
Congress has set up one type of conscientious objection as a basis for

exemption from combatant service�one based on "religious training and
belief." Part of a well-conceived and carefully drafted statute, there is
no ground for depriving the qualifying phrase of its significance by apply
ing to it a meaning it does not have in ordinary current usage. To give
"religious" its loose and attenuated meaning is to take from the qualifying
words any power of limitation and make them merely redundant.
The intent of Congress was to limit the number of those exempted.

Many persons today have settled convictions about war and abhor its
waste and brutality. Few American citizens would uphold it as a selfish
national policy. Such conscientious convictions are not a sufficient basis
for exemption from military service. Sound public policy dictates that no
avenue be left open which could conceivably be utilized by large numbers.
The Supreme Court says in Davis v. Beason1*: "The term 'religion' has

and is not limited to members of recognized religious sects, as was the case under the Draft

Act of 1917." Masland, Treatment of the Conscientious Objector Under the Selective Service
Act of 1940 (1942) 36 Am. Pol. Sci. Rev. 697, 698.
MFunk & Wagnalls New Standard Dictionary (1929) at 2081 gives as a sixth meaning of

religion "Conscientious devotion in practice . . ."

"133 U. S. 333, 342 (1890).
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reference to one's views of his relation to his Creator, and to the obliga
tions they impose of reverence for His being and character, and of obedi
ence to His will." In no decision of the Court found by this writer is that
definition departed from. The Court in Minersville School District v.

Gobitis, though it did not define religious conviction, used the above as its

premise, when it said, speaking through Mr. Justice Frankfurter, "Cer
tainly the affirmative pursuit of one's convictions about the ultimate mys
tery of the universe and man's relation to it is placed beyond the reach
of law."15
Congress, in the Selective Service and Training Act of 1940, has sol

emnly declared that our national existence is at stake and has prescribed
the duties of each citizen. Any citizen's individual view to the contrary,
considered as a guide to his conduct under this state of facts, collapses
if based on purely humanitarian or allied convictions.
Of course "religious", as stated above, has no reference to any partic

ular sect, creed or code. But there is a vast difference between that propo
sition and a conclusion that the term includes mere subjection to system
atic education or instruction which results in an individual's considered
assent to a body of principles not based on a divine sanction.

Summary and Conclusion

1. The term "religious" is used in the Selective Service and Training
Act of 1940 in its every-day sense, which is also synonymous with its
historical connotation.

2. From the standpoint of construing a statute whose every word is

carefully balanced, an attenuated meaning of the term "religious", synon
ymous with that of "conscientious", should not be reached for, because it
would result in redundancy and negative a qualifying phrase of all mean

ing.
3. It was the intent of Congress to provide for exemption of only a

limited number of men. And public policy also dictates that no avenue

be left open which would conceivably be utilized by large numbers hold

ing conscientious views on war.

4. The Supreme Court of the United States defines the term "reli

gion" in accordance with the foregoing.
5. The rationale of the exemption involves the premise that there is an

obligation higher than the purely human. Congress has solemnly de

clared in the Selective Service and Training Act that our national exist
ence is at stake, and no individual view, not based on this superior obli
gation, should take precedence over it.

6. "Religious" has no reference to any particular sect, creed, or code,

!310 U. S. 586, 593 (1940).
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but that does not mean that it is synonymous with a mere ethical code.
To be sufficient under the statute a conscientious objection must rest

upon the settled conviction that war, or a war, contravenes the law of a

Lawgiver superior to man.

The exemption in the statute seems to the writer to be sound and

sufficiently broad. Wider in scope though it is, as mentioned above, it is
consonant with legislative policy expressed since our colonial days. No
man's convictions, not arising out of an honest conception of duty to his

Maker, should rigidly restrain him when the enemy threatens. There will
be a role for such a man in the future when peace shall challenge far-

seeing minds to plan for the future. There will be no place for him
should our known enemies prevail.

JOHN D. LANE

CONSTITUTIONALITY OF CERTAIN LICENSING ORDINANCES
AS APPLIED TO MEMBERS OF RELIGIOUS

ORGANIZATIONS

fTvHE zeal of those ardent evangelists called "Jehovah's Witnesses" may
not be perpetuated in the annals of theological disputation, but their

insistent resort to the Supreme Court of the United States to uphold their

challenging concept of Constitutional freedoms should be long re

membered in the law. Undismayed by their latest reversal at the hands
of the Court, counsel for the sect apparently regard the five-to-four deci
sion against them in Jones v. City of Opelika1 as an encouragement to re

double their attacks upon the constitutionality of municipal ordinances
prohibiting the sale of religious books and pamphlets without a license.
Four more cases involving essentially the same question awaited the
attention of the Court at the beginning of the October term. One was

dismissed for technical cause.2 The other three cases were denied cer

tiorari on October 19.3 A petition for rehearing the Opelika case4 is now

awaiting disposition by the Court.

*62 Sup. Ct. 1231 (1942), covering also: Bowden v. City of Fort Smith, and Jobin v. City
of Casa Grande.
"Martin v. City of Struthers, 139 Ohio St. 372, 40 N. E. (2d) 1S4 (1942). Appeal to the

Supreme Court dismissed because there was no showing that a federal question was properly
reserved on appeal to the Ohio Court of Appeals. The Ohio court had held that a municipal
ordinance making it unlawful for any person distributing handbills, circulars, or other
advertisements to summon inhabitant of house to door for purpose of receiving such liter
ature is a valid exercise of police power as applied to a member of a religious organization.
11 U. S. L. Week 3075 (U. S. 1942).
'Cert, denied, Hilley v. Spivey, 317 U. S. (1942). Cert, denied, Largent v. Reeves,

317 U. S. (1942). Cert, denied, Killam v. City of Floresville, 317 U. S. (1942).
'Petition filed August 31, 1942. (Docket No. 280, last term). Almost a dozen cases con-



[1942] Notes 65

A momentous development in the Opelika case is the import of a special
opinion appended by three of the dissenting justices. Declaring that the
majority view was but a logical extension of the principles enunciated in
Minersville School District v. Gobitis,5 Justices Black, Douglas, and
Murphy repudiated their concurrences in that decision, holding it to be
erroneous.6 This unusual procedure has already had one significant re
percussion. A three-judge federal district court in West Virginia refused
to follow the Gobitis rule in a similar action by a member of the Witnesses,
holding that its authority has been impaired by the addendum to the
Opelika case.1 Revolutionary as this may be, it appears to create a hap
pier result than the holding in an Arizona flag salute case8 last January
where a co-religionist of Gobitis and Barnette was convicted of con

tributing to the delinquency of his children on the same set of facts, all
under color of the doctrine advanced in the Gobitis opinion. However,
with four justices now opposing the previous decision and the remaining
personnel of the Bench materially changed, it does appear improbable
that the Gobitis ruling will survive its next test before the Court.
The facts of the Opelika case were stipulated. In a complaint filed by

the city of Opelika in a circuit court of Alabama, Jones was charged
with selling printed publications on the streets in violation of an ordinance

requiring a license for book peddling.9 The defense was that Jones was

an ordained minister of Jehovah's Witnesses, and that the ordinance as

applied to him was an unconstitutional abridgement of religious freedom,
besides being invalid on its face because it contained a provision granting
cerning this same question have been filed to date by members of Jehovah's Witnesses since
the opening of the present term of Court.

6310 U. S. 586 (1940). Gobitis, a member of Jehovah's Witnesses, brought action in U. S.
District Court to enjoin the local Pennsylvania authorities from continuing to require his
children to participate in a flag-salute ceremony (to which they professed conscientious

objection) as a condition of attending the public schools.
""Since we joined in the opinion in the Gobitis case, we think this is an appropriate

occasion to state that we now believe that it was also wrongly decided. Certainly our demo
cratic form of government functioning under the historic Bill of Rights has a high respon

sibility to accommodate itself to the religious views of minorities however unpopular and
unorthodox these views may be." Jones v. City of Opelika, 62 Sup. Ct. 1231, 12S1 (1942),
cited supra note 1.

'Barnette v. West Virginia State Board of Education, U. S. Dist. Ct., W. Va., Oct. 6, 1942 ;
see 11 U. S. L. Week 2300 (1942).
"State v. Davis, 120 P. (2d) 808 (Ariz. 1942).
The applicable provisions of the ordinance read, in part: "Agents (Annual only) Book

Agents (Bibles excepted) $10.00; Transient or itinerant agents selling rugs, antiques, goods,
wares, merchandise or taking orders for same, $25.00; Peddlers, or itinerant dealers, dis
tributors or salesmen not otherwise included in this schedule (Annual only), $75.00; Transient
Agents or Dealers or Distributors of Books (Annual Only), $5.00. There will be an issuance
fee of $0.50 added to and collected on each license." Jones v. City of Opelika, 62 Sup. Ct.
1231, 1234, n. 2 (1942).
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city authorities unlimited discretion in revocation.10 At the trial without
a jury, the court excluded as irrelevant testimony establishing Jones'
ministerial character, and proceeded to convict him on evidence that he
was found walking along city streets, holding pamphlets in an upraised
hand, and offering them for sale at two for five cents. The Court of

Appeals of Alabama reversed on appeal, declaring the ordinance invalid
by reason of the discretionary revocation clause. The Supreme Court of

Alabama, however, held that non-discriminatory licensing of the sale of
such tracts was constitutional and reversed the intermediate appellate
court's decision without adverting to the specific point which was therein

controlling. After one writ of certiorari was dismissed owing to the
failure of the Alabama Court to enter a final judgment,11 the Supreme
Court granted this rehearing.
The majority opinion in the instant case, unlike those which Mr.

Justice Holmes described as employing "an inarticulate major premise",
dwells at length on the rationale of its basic proposition. It can be
summed up as follows: While men unquestionably have a right, guaran
teed by the Constitution, to the free exercise of their religious beliefs,
this right is not absolute but "limited by other recognized powers equally
precious to mankind."12 The opinion then goes on to denominate the

powers recognized as limiting religious freedom, listing "the needs of
revenue for law enforcement, the requirements and capacities of police
protection, the dangers of disorder, and other pertinent factors."13 Con

ceding that no danger of disorder nor requirement of police protection
was here involved, the theory of the majority is that the limitation placed
on religious freedom in the situation before it is adequately grounded upon
the needs of revenue. This conclusion will hardly bear the weight of its
reasonable implications. By the majority's own criterion, only a power
"equally precious to mankind" shall be allowed to circumscribe the abso
lutism of religious freedom. Ergo, the power to license and lay taxes for
revenue needs is equally precious with the right to practice religion. The
bald statement of this inescapable inference makes one wonder why only
four of the justices found it unacceptable. Apparently the answer lies in
the fact that the majority of the Court looked upon the activity in question
not as the practice of religion but rather as a collateral commercial

M"l. Right of City to Revoke. All licenses, permits or other grants to carry on any busi
ness, trade, vocation, or profession for which a charge is made by the City shall be subject
to revocation in the discretion of the City Commission, with or without notice to the
licensee." Id. at 1234, N. 3.

U31S U. S. (1942).
"Jones v. City of Opelika, 62 Sup. Ct. 1231, 1237 (1942). [Drawn from the opinion in

Cantwell v. Connecticut, 310 U. S. 296, 303 (1940)].
�Ibid.
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venture.14 This was, of course, a conclusion of fact. In view of the
economic realities involved in the sale of pamphlets for such pittances,
however, it seems hardly supportable by the evidence. Both dissenting
opinions made exactly opposite findings.15 Moreover, even if the Wit
nesses were held to have been employing "ordinary commercial methods
of sales of articles" in the principal case, it seems that this conclusion
could not properly be applied to their activity in the companion case15"
which involved the City of Fort Smith, Arkansas. Evidence there showed
that Bowden and his associates had given their pamphlets to listeners
who seemed interested but unable to contribute the small sums asked.
This undisputed fact appears incompatible with the "commercial" con

struction placed upon these endeavors by the majority of the Court.
The cleavage of the Court extended to other matters, uncontroverted

in their facts. The majority opinion disposed of the constitutional issue
of the revocation clause by declaring that petitioner Jones had no standing
to challenge its validity, not having acquired, or applied for, a license.16
Chief Justice Stone excoriated this contention, climaxing his criticism
with the trenchant statement: "The Constitution can hardly be thought
to deny to one subjected to the restraints of such an ordinance the right
to attack its constitutionality because he has not yielded to its demands."17
The minority opinions held that the doctrine of Lovell v. Griffin16 was

directly applicable to the present case, and that the Opelika ordinance was

therefore invalid on its face. The majority opinion distinguished this
situation from the Lovell case on grounds which apparently reduce them
selves to the relative probabilities of the respective contingencies. In
view of the expressions of grave concern in Thomhill v. Alabama19 re-

M"But it is because we view these sales as partaking more of commercial than religious
or educational transactions that we find the ordinances, as here presented, valid." Id. at

1239.

"Chief Justice Stone: "It lends no support to the present tax to insist that its restraint
on free speech and religion is non-discriminatory because the same levy is made upon busi

ness callings carried on for profit . . . which involve commercial elements�lacking here�

. . ." Id. at 1244.

J. Murphy: "It does not appear that their motives were commercial, . . ." Id. at 1246;
"the distribution of religious literature for religious reasons alone and not for personal profit."
Id. at 1248. "Petitioners were not engaged in a traffic for profit." Id. at 1250.

""Bowden v. City of Fort Smith, 62 Sup. Ct. 1231 (1942) cited supra note 1.

leId. at 1240.
"Id. at 1242.
M303 U. S. 444 (1938), in which the Court unanimously declared an ordinance invalid on

its face because licenses for the distribution of pamphlets were issued subject to the discretion
of a municipal officer.
18"The power of the licensor against which John Milton directed his assault by his

Appeal for the Liberty of Unlicensed Printing is pernicious not merely by reason of the
censure of particular comments but by reason of the threat to censure comments on matters
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garding the threat of censorship by licensing authorities, it is surprising
that the possibility was so summarily dismissed in this instance.

Reasonableness of the license fees was likewise a point of difference
between the opposing opinions. The majority held that this question was

not in issue, not having been raised in the courts below. The minority
viewed the license as a flat tax wholly unrelated to gross receipts and

consequently void as an unconstitutional prior restraint upon the activity
affected.20 They also held it to be prohibitory in amount in one of the

companion cases21 where the only license available was burdened with a

twenty-five dollar fee. Mr. Justice Murphy pointed out the salesmanship
necessary to gross the amount of the tax in a town of 1,545 population,22
citing a similar case in Virginia where such a tax had been held invalid
as exorbitant.23 While the Court's refusal to consider the reasonableness
of the license fees, because petitioners had not raised this issue, is in

keeping with the rules of procedure set forth by Mr. Justice Brandeis in
Ashwander v. T.V.A.,21 it seems that any review of litigation which chal

lenges the validity of a given ordinance should, of its very nature, leave
open to inquiry all points materially affecting the constitutionality of the
measure.

Differences of opinion were likewise expressed on two other points, in
both of which the majority opinion appears more tenable. Mr. Justice
Murphy questioned the propriety of excluding evidence in the Opelika case

tending to show that local clergymen distributed pamphlets in their
churches without being asked to comply with the license requirements.25
However, the fact that such literature was apparently distributed gratis
and was disseminated on church property seems to create a non-parallel
fact situation which justified its exclusion from the record as irrelevant.
It also appears that the majority view is more reasonable in holding that
the Witnesses are not subject to any crushing cumulative burden of license
fees resulting from the necessity of obtaining licenses in a number of mu

nicipalities requiring them, since they enjoy "a correlatively enlarged
field of distribution."26 This contention is assailed seemingly without
good cause by the minority of the Court. It would appear that if the tax
itself were valid and of a lawfully reasonable amount {i.e., gauged to

of public concern. . . . One who might have had a license for the asking may therefore call
into question the whole scheme of licensing when he is prosecuted for failure to procure it."
310 U. S. 88, 97 (1940).
Tones v. City of Opelika, 62 Sup. Ct. 1231, 124S (1942).
nJobin v. State of Arizona, supra note 1.

Tones v. City of Opelika, 62 Sup. Ct. 1231, 1248 (1942).
""McConkey v. City of Fredericksburg, 179 Va. SS6, 19 S. E. (2d) 682 (1942).
'"�See 297 U. S. 288, 341 (1936) (concurring opinion).
"See note 22 supra.
""Id. at 1240.
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actual receipts), its cumulative burden would be no greater, propor
tionally, than its specific hardship in any one instance.
The relative inconclusiveness of a five-to-four decision, especially where

accompanied by such strongly dissenting opinions, makes the ruling in
Jones v. City of Opelika a rather unsatisfactory precedent for forecasting
the determination of future actions involving a similar question. The
seemingly insecure foundation of the decision is further weakened by
having been made the occasion of a formal recantation of views previously
concurred in the Gobitis case by three of the dissenting justices. If such a

nearly unanimous holding can thus be abandoned by a third of the
Bench, it is only natural for the legal fraternity to speculate on the
possibility of a reconsideration of this ruling.
Tenuous as may be the authority of the Opelika doctrine, it is nonethe

less the law until the Court holds otherwise. The practical significance
of the decision, therefore, as applied to municipal ordinances must be con

sidered. Licenses may properly be required of anyone selling anything
on city streets as long as the activity can be characterized "commercial".
Ministerial persons, religious subject-matter, missionary motives, nominal
prices and making gifts of the articles to those unable to pay are severally
and collectively insufficient to invoke the constitutional protection of the
First Amendment. Conferring discretionary authority upon city officials
to grant or withhold licenses to sell pamphlets on the streets is still void
on its face in keeping with Lovell v. Griffin;27 giving a city official power
to revoke a license in his discretion, however, cannot be challenged by
one who has taken no steps to procure a license,2* because "the hazard
is too contingent."29 While license fees must be reasonable,30 the decision
fails to indicate whether the amount should be related to the financial
scale of the activity licensed, or can be a fixed tax regardless of potential
receipts. The opinion does establish that, if the reasonableness of the fee
is not put in issue, it will be presumed appropriate in amount.31 Finally,
the case endorses the principle that revenue for law enforcement is a legi
timate object of license taxes32 and that fees need not, therefore, be re

stricted to such sums as are commensurate with the reasonable expense
of issuing the permits and supervising the activity licensed.
It is believed that the several unsatisfying aspects of the Opelika case

"See note 18 supra.
""Whether or not one may obtain a license and then demand a refund of the fee on the

ground that the discretionary revocation clause renders the ordinance invalid was not decided

by the Court.
""See note 26 supra.
*�Id. at 1236, 1237.
^Ibid.
""See note 13 supra.
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will preclude its long continuance as the ruling authority on this difficult
problem of constitutional law. Tending to hasten its reconsideration
is the regrettable circumstance that until the Supreme Court either re

iterates the doctrine of this case with greater clarity and conviction and a

closer approach to unanimity, or reverses it, one religious minority will
continue to be prosecuted and think itself persecuted.

ROBERT EMMET HEFFERNAN

PEACEFUL PICKETING�FREE SPEECH OR ECONOMIC
WEAPON?

'T'HE use of truthful signs or placards by workers peacefully picketing
a place of business for the purpose of inducing third persons to

refuse to work for or patronize the business picketed holds a peculiar
place in the law, for such signs or placards fall within the protection
of the constitutional guarantees of free speech and press only when certain
rather nebulous tests have been met. The recent decision by the Supreme
Court in Carpenters and Joiners Union of America, Local 213, v. Rater's
Cafe1 does not seem to have made those tests less nebulous.
In discussing the applicability of constitutional guarantees to peaceful

picketing, the decision of the Supreme Court in Thornhill v. Alabama2
is "the starting point".3 However, a brief history of the transition of

peaceful picketing from "sinister name to constitutional right"4 is perti
nent to a discussion of the present constitutional status of such picketing.
Early evidences of the judicial attitude toward peaceful picketing are

epitomized in the statement: "There is and can be no such thing as peace
ful picketing, any more than there can be chaste vulgarity or peaceful
mobbing or lawful lynching."5 In the early years of the present century,
this probably represented the prevailing view.6 Only twenty years ago,

*315 U. S. 722, 62 Sup. Ct. 1038 (1942), rehearing denied, 316 U. S. 708 (1942).
2310 U. S. 88 (1940).
"Milk Wagon Drivers' Union v. Meadowmoor Dairies, Inc., 312 U. S. 287, 293 (1941).
*See Picketing�From Sinister Name to Constitutional Right (1940) 8 Int. Jurid. Ass'n

Bull. 113.

BAtchison, Topeka and Sante Fe Ry. v. Gee, 139 Fed. S82 (C. C. S. D. Iowa 190S).
'Otis Steel Co. v. Iron Molders' Union, 110 Fed. 698 (C. C. N. D. Ohio 1901) ; Kolley v.

Robinson, 187 Fed. 41S (C. C. A. 8th, 1911) ; Vonnegut Machinery Co. v. Toledo Machine &
Tool Co., 263 Fed. 192 (N. D. Ohio 1924) ; Pierce v. Stablemen's Union, 1S6 Cal. 70, 103

Pac. 324 (1909) ; Franklin Union v. People, 220 111. 355, 77 N. E. 176 (1906) ; Vegelahn v.

Guntner, 167 Mass. 92, 44 N. E. 1077 (1896) ; In re Langell, 178 Mich. 305, 144 N. W. 841

(1914) ; George Jonas Glass Co. v. Glass Bottle Blowers Ass'n., 77 N. J. Eq. 219, 79 Atl. 262

(1908) ; O'Neil v. Behanna, 182 Pa. 236, 37 Atl. 843 (1897) ; St. Germain v. Bakery and

Confectionery Workers Union, 97 Wash. 282, 166 Pac. 665 (1917).
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the Supreme Court, speaking through Chief Justice Taft, stated that the
word "picket" indicated a "militant purpose inconsistent with peaceable
persuasion";7 that the word "picketing" was a "sinister name";8 and
that "peaceful picketing was a contradiction in terms".9 Other courts
have described picketing as "borrowed from the nomenclature of war
fare"10 and as organized espionage on the employer and his customers.11
By 1921, however, it could be said that judicial opinion in America

"inclines towards the legality of peaceful picketing".12 At that time, while
the law of picketing was "in a formative period",13 the area of labor dis
putes in which picketing was allowed, even though peaceful and orderly,
was strictly limited to disputes arising out of an actual employer-employee
relationship where picketing was for a lawful purpose. Even up to the
beginning of 1940, during which period picketing had been likened to the
exercise of free speech, it was considered valid only (1) if the employer-
employee relationship existed, (2) if the picketing was peaceful and
orderly, (3) and if it was for a lawful purpose;14 although at least one
commentator has expressed the opinion that the decision in American
Steel Foundries v. Tri-City Central Trades Council15 "seemed to concede
the legality of extremely limited stranger picketing".16 There were still
some courts before 1940 which felt that under all circumstances peaceful
picketing, as well as all other picketing, was per se invalid.17

'American Steel Foundries v. Tri-City Central Trades Council, 257 U. S. 184, 205 (1921).
8Id. at 207.
"Truax v. Corrigan, 257 U. S. 312, 340 (1921).
10Jones v. Van Winkle Gin & Machine Works, 131 Ga. 336, 62 S. E. 236 (1908) ; Robison v.

Hotel and Restaurant Employees, 35 Idaho 418, 207 Pac. 132 (1922).
"Thomas v. Indianapolis, 195 Ind. 440, 145 N. E. 550 (1924).
""See Mr. Justice Brandeis dissenting in Truax v. Corrigan, 257 U. S. 312, 364 (1921), and

cases there cited.

"Local Union v. Stathakis, 135 Ark. 86, 205 S. W. 450 (1918).
"Nann v. Raimist, 255 U. S. 307 (1931) ; Iron Molders Union v. Allis-Chalmers Co., 166

Fed. 45 (C. C. A. 7th, 1908) ; People v. Harris, 104 Colo. 386, 91 P. (2d) 989 (1939) ;
E. M. Loew's Enterprises, Inc. v. International Alliance of Theatrical Stage Employees, 125
Conn. 391, 6 A. (2d) 321 (1939) ; Meredith, State ex rel., v. Borman, 138 Fla. 149, 189 So.
669 (1939) ; Karges Furniture Co. v. Amalgamated Woodworkers Local, 165 Ind. 421, 75
N. E. 877 (1905) ; Campbell v. Motion Picture Machine Operators Union, 151 Minn. 220,
186 N. W. 781 (1922) ; St. Louis v. Gloner, 210 Mo. 502, 109 S. W. 30 (1908) ; Bayonne
Textile . Corp. v. American Federation of Silk Workers, 116 N. J. Eq. 146, 172 Atl. 551

(1934) ; Goldfinger v. Feintuch, 276 N. Y. 281, 11 N. E. (2d) 910 (1937) ; Stillwell Theatre v.

Kaplan, 259 N. Y. 405, 182 N. E. 63 (1932), cert, denied, 288 U. S. 606 (1933) ; Crouch v.

Central Labor Council, 134 Ore. 612, 293 Pac. 729 (1930) ; Everett Waddey Co. v. Richmond

Typographical Union, 105 Va. 188, 53 S. E. 273 (1906).
"257 U. S. 184 (1921).
"Gregory, Peaceful Picketing And Freedom of Speech, 26 A. B. A. J. 709, 711 (1940).
"Ellis v. Journeymen Barbers International Union, 194 Iowa 1179, 191 N. W. Ill (1922) ;

Vegelahn v. Guntner, 167 Mass. 92, 44 N. E. 1077 (1896) ; In re Langell, 178 Mich. 305, 144
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During this period the case of Goldfinger v. Feintuch18 developed the

"unity of interest" doctrine as probably the first major departure from the
almost universal restriction requiring the employer-employee relationship
before picketing might be allowed. In this case workers having a dispute
with a manufacturer were permitted to picket the retailer who purchased
the manufacturer's articles, so long as the pickets truthfully represented
the facts of the dispute and refrained from characterizing the retailer
as being "unfair" to labor. In effect, the pickets were allowed to follow the

product and "picket the product" so long as it was in the hands of one

who was in unity of interest with the manufacturer and who was in the
same business for profit. Basis of the doctrine was that, under any other

construction, the union "would be deprived of a fair and proper means of

bringing its plea to the attention of the public".19
At about the same time, there appeared in a decision of the Supreme

Court20 dealing with the constitutionality of the Wisconsin Anti-Injunc
tion Act,21 a statement that adumbrated the Thornhill decision, soon to

follow: "Members of a union might, without special statutory authoriza
tion by a state, make known the facts of a labor dispute, for freedom of

speech is guaranteed by the Federal Constitution."22 On the strength
of this statement, the constitutional issue involving the application of the
Fourteenth Amendment to peaceful picketing was, for the first time,
presented to the Supreme Court in the Thornhill case.

Basing its decision on the principle established by the Gitlow case23
and reiterated in many subsequent decisions24 that "freedom of speech
and of the press�which are protected by the First Amendment from

abridgement by Congress�are among the fundamental personal rights
and liberties protected by the due process clause of the Fourteenth
Amendment from abridgement by the states", the Supreme Court held in
the Thornhill case that "the dissemination of information concerning the
facts of a labor dispute must be regarded as within that area of free

N. W. 841 (1914) ; Beck v. Railway Teamsters Protective Union, 118 Mich. 497, 77 N. W. 13

(1898) ; Heitkemper v. Central Labor Council, 99 Ore. 1, 193 Pac. 4S7 (1920) ; St. Germain
v Bakery and Confectionery Workers Union, 97 Wash. 282, 166 Pac. 66S (1917) ; Jensen v.

Cooks and Waiters Union, 39 Wash. 531, 81 Pac. 1069 (1905).
M276 N. Y. 281, 11 N. E. (2d) 910 (1937).
wId. at 286.
MSenn v. Tile Layers Union, 301 U. S. 468 (1937).
aWis. Stat. � 103.56 (1941).
~Senn v. Tile Layers Union, 310 U. S. 468, 478 (1937).
"'Gitlow v. People of New York, 268 U. S. 652 (1925).
24Herndon v. Lowry, 301 U. S. 242 (1937) ; Lovell v. Griffin, 303 U. S. 444 (1938) ; De

Jonge v. Oregon, 299 U. S. 353 (1937) ; Grosjean v. American Press Co., 297 U. S. 233 (1936) ;

Near v. Minnesota, 283 U. S. 697 (1931) ; Stromberg v. California, 283 U. S. 359 (1931) ;
Fiske v. Kansas, 274 U. S. 380 (1927) ; Whitney v. California, 274 U. S. 357 (1927).
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discussion that is guaranteed by the Constitution".25 Recognizing that
the state's police power permitted it "to take adequate steps to preserve
the peace and to protect the privacy, the lives, and the property of its

residents",26 the Court stated, however, that "no clear and present danger
of destruction of life or property, or invasion of the rights of privacy, or
breach of the peace can be thought to be inherent in the activities of

every person who approaches the premises of an employer and publicizes
the facts of a labor dispute involving the latter".27 The test laid down

by the Court for previous restraints on peaceful picketing is that "abridge
ment of the liberty of such discussion can be justified only where the clear

danger of substantive evils arises under circumstances affording no op
portunity to test the merits of ideas by competition for acceptance in the
market of public opinion".28
In the Carlson case,29 decided the same day, the language of the Court

was unequivocal :
"The carrying of signs and banners, no less than the raising of a flag, is a

natural and appropriate means of conveying information on matters of public
concern. . . . Publicizing the facts of a labor dispute in a peaceful way through
appropriate means, whether by pamphlet, by word of mouth, or by banner, must
now be regarded as within that liberty of communication which is secured to every
person by the Fourteenth Amendment against abridgement by a state."30

This language was an amplification of the Court's previous statement

that the Fourteenth Amendment protected "every sort of publication
which affords a vehicle of information and opinion".31 The use of such

signs and banners by pickets, the Court continued, could not be prohibited
on the plea that liberty of expression "may be exercised in some other

place".32
Having concluded that peaceful picketing was within the constitutional

protection of free speech, the Court applied the test which it had devel

oped in considering permissive state regulation, viz., the "clear and pres
ent danger" test. The origin of this test is found in Schenck v. United

States,33 in which the Court, speaking through Mr. Justice Holmes,
stated: "The question in every case is whether the words used are used in
such circumstances and are of such nature as to create a clear and present

"^lO U. S. 88, 102 (1940).
xId. at 105.
"Ibid.
<*Id. at 104.

""Carlson v. California, 310 U. S. 106 (1940).
xId. at 112.

�"Lovell v. Griffin, 303 U. S. 444, 452 (1938).
""Schneider v. Town of Irvington, 308 U. S. 147 (1939) ; Hague v. Committee for Industrial

Organization, 307 U. S. 496 (1939) ; Lovell v. Griffin, 303 U. S. 444 (1938).
as249 U. S. 47 (1919).
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danger that they will bring about the substantive evils that Congress
has a right to prevent."34 This test, applied by the Court in subsequent
cases,35 had thus been used as a major premise in cases dealing with re

strictions on freedom of speech or discussion, and was logically and prop
erly applied to restrictions on peaceful picketing after such picketing was

recognized as an exercise of the right of free discussion.
All the free speech labor cases following the Thornhill decision re

affirmed the clear and present danger test.36 In the Meadowmoor case

the Court, recognizing that "peaceful picketing is the workingman's
means of communication",37 withdrew the protection of the Fourteenth
Amendment from picketing which, although not in itself violent, was

"enmeshed in violence".38 In the Swing case39 it was held that the consti
tutional guarantee of freedom of discussion is infringed by the common

law of a state limiting peaceful picketing by labor unions to cases in
which the controversy is between the employer and his own employees.
Discussing limits prescribed by the state on "stranger" picketing, Mr.
Justice Frankfurter, speaking for the Court, said: "The scope of the
Fourteenth Amendment is not confined by the notion of a particular state
regarding the wise limits of an injunction in an industrial dispute, whether
those limits be defined by statute or by the judicial organ of the state.
A state cannot exclude workingmen from peacefully exercising the right
of free communication by drawing the circle of economic competition
between employers and workers so small as to contain only an employer
and those directly employed by him."39" The basis of the test laid down
seems to be "the interdependence of economic interest of all engaged in
the same industry".40 "The right of free communication cannot therefore
be mutilated," the opinion continues, "by denying it to workers, in a

dispute with an employer, even though they are not in his employ."41
This, in brief, is the background for the Ritter case. The facts which

led to the granting of an injunction by the state court42 are these: Ritter
owned a restaurant, but had no dispute with the employees. He con

tracted with one Plaster, a building contractor, to construct a building in

MId. at 52.

^Bridges v. California, 314 U. S. (1941) ; Cantwell v. Connecticut, 310 U. S. 296

(1940) ; Herndon v. Lowry, 301 U. S. 242 (1937) ; Whitney v. California, 274 U. S. 357

(1927) (concurring opinion of Mr. Justice Brandeis) ; Abrams v. United States, 250 U. S.
616 (1919).
""American Federation of Labor v. Swing, 312 U. S. 321 (1941) ; Milk Wagon Drivers

Union v. Meadowmoor Dairies, Inc., 312 U. S. 287 (1941) ; Carlson v. California, 310 U. S.
106 (1940).
"312 U. S. 287, 293 (1941). "Id. at 292.
M312 U. S. 321 (1941). "Vd. at 325.
i0Id. at 326. aIbid.
^149 S. W. (2d) 694 (Tex. Civ. App. 1941).
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a part of the city far removed from the restaurant. Prior to the signing
of the contract, members of the Carpenters' and Joiners' Union asked
Ritter to include in the contract a provision requiring the use of union
labor; this Ritter refused to do, and the construction was begun with non

union labor. The Carpenters' and Joiners' Union picketed Ritter's res

taurant, the pickets carrying signs which read: "The owner of this cafe
has awarded a contract to erect a building to W. A. Plaster who is unfair
to the Carpenters' Union 213 and Painters' Union 130, affiliated with the
American Federation of Labor". There was no violence, no interference
with employees or customers, and only two pickets patrolled at any one

time.
The Supreme Court, again speaking through Mr. Justice Frankfurter,

affirmed the decision of the state court to localize industrial conflict, on
the ground that the policy of the state is to insulate from the dispute
an establishment which industrially has no connection with the dispute,
and "the Fourteenth Amendment does not deny her the power to enact
that policy into law".43 In this case, the opinion states, there is no "inter
dependence of economic interest of all engaged in the same industry",44
nor can the unions be permitted "to bring to bear the full weight of
familiar weapons of industrial combat against a restaurant business which,
as a business, has no nexus with the building dispute".45 Moreover,
"restriction of picketing to the area of the industry within which a labor
dispute arises leaves open to the disputants other traditional modes of
communication' ' .46
Nowhere in the decision did Mr. Justice Frankfurter refer to the clear

and present danger test,47 nor has he "adverted to the generous scope that
must be given to the guarantee of free speech"48 or indicated that "the

right to free discussion ... is to be guarded with a jealous eye".49 The

injunction cannot be justified on the grounds that intimidation, threats,
coercion, or force was used,50 that the private residence of a customer

"315 U. S. 722, 728 (1942).
"American Federation of Labor v. Swing, 312 U. S. 321 (1941).
"315 U. S. 722, 726 (1942).
ieId. at 728. But see supra note 32.

"See notes 33, 34, and 35 supra.
"312 U. S. 287, 296 (1941).
"312 U. S. 321, 325 (1941).
�Truax v. Corrigan, 257 U. S. 312 (1921) ; American Steel Foundries v. Tri-City Central

Trades Council, 257 U. S. 184 (1921) ; Iron Molders Union v. Allis-Chalmers Co., 166 Fed.
45 (C. C. A. 7th, 1908) ; Local Union v. Stathakis, 135 Ark. 86, 205 S. W. 450 (1918) ;
Goldberg, Bowen & Co. v. Stablemen's Union, 149 Cal. 429, 86 Pac. 806 (1906) ; Jones v.

Van Winkle Gin & Machine Works, 131 Ga. 336, 62 S. E. 236 (1908) ; Franklin Union v.

People, 220 111. 355, 77 N. E. 176 (1906) ; Karges Furniture Co. v. Amalgamated Wood
workers Local Union, 165 Ind. 421, 75 N. E. 877 (1905) ; Ellis v. Journeymen Barbers
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was picketed,51 that the number of pickets was excessive,52 that threat

ening language was used,53 that there was any misrepresentation by the

pickets or the signs they carried,54 that the picketing constituted a nui
sance or a breach of the peace,55 or that the pickets obstructed access to

the place picketed.56 The sole basis for the decision must therefore be the
absence of "economic interdependence" between the carpenters' union and
the restaurant owner.
On the same day that the Ritter decision was handed down, the Court

also decided a New York case involving the unity of interest doctrine.57

International Union, 194 Iowa 1179, 191 N. W. Ill (1922) ; Music Hall Theatre v. Moving
Picture Machine Operators, 249 Ky. 639, 61 S. W. (2d) 283 (1933) ; Underhill v. Murphy,
117 Ky. 640, 78 S. W. 482 (1904) ; New England Wood Heel Co. v. Nolan, 268 Mass. 191,
167 N. E. 323 (1929) ; Vegelahn v. Guntner, 167 Mass. 92, 44 N. E. 1077 (1896) ; Campbell v.
Moving Picture Operators Union, 151 Minn. 220, 186 N. W. 781 (1922) ; George Jonas Glass
Co. v. Glass Bottle Blowers Ass'n., 77 N. J. Eq. 219, 79 Atl. 262 (1908) ; Goldfinger v. Fein-
tuch, 276 N. Y. 281, 11 N. E. (2d) 910 (1937) ; Nann v. Raimist, 255 N. Y. 307, 174 N. E.
690 (1931) ; Crump v. Commonwealth, 84 Va. 927, 6 S. E. 620 (1888) ; American Furniture
Co. v. I. B. of T. C. and H. of A., 222 Wis. 338, 268 N. W. 250 (1936).
^State v. Cooper, 205 Minn. 333, 283 N. W. 535 (1939) ; cf. Senn v. Tile Layers Union,

301 U. S. 468 (1937).
"American Steel Foundries v. Tri-City Central Trades Council, 257 U. S. 184 (1921) ;

Jones v. Van Winkle Gin and Machine Works, 131 Ga. 336, 62 S. E. 236 (1908) ; Franklin
Union v. People, 220 111. 355, 77 N. E. 176 (1906) ; Karges Furniture Co. v. Amalgamated
Woodworkers Local, 165 Ind. 421, 75 N. E. 877 (1905) ; Jefferson & Indiana Coal Co. v.

Marks, 287 Pa. 171, 134 Atl. 430 (1926).
Truax v. Corrigan, 257 U. S. 312 (1921) ; State v. Stockford, 77 Conn. 227, 58 Atl. 769

(1904); Ellis v. Journeymen Barbers International Union, 194 Iowa 1179, 191 N. W. Ill

(1922) ; Cornellier v. Haverhill Shoe Manufacturers Ass'n., 221 Mass. 554, 109 N. E. 643

(1915) ; Vegelahn v. Guntner, 167 Mass. 92, 44 N. E. 1077 (1896) ; Sherry v. Perkins, 147
Mass. 212, 17 N. E. 307 (1888) ; Ideal Mfg. Co. v. Ludwig, 149 Mich. 133, 112 N. W. 723
(1907) ; Beck v. Railway Teamsters' Protective Union, 118 Mich. 497, 77 N. W. 13 (1898) ;

Gray v. Building Trades Council, 91 Minn. 171, 97 N. W. 663 (1903) ; Goldfinger v. Feintuch,
276 N. Y. 281, 11 N. E. (2d) 710 (1937) ; O'Neil v. Behanna, 182 Pa. 236, 37 Atl. 843

(1897).
"Robison v. Hotel and Restaurant Employees, 35 Idaho 418, 207 Pac. 132 (1922) ;

Martineau v. Foley, 231 Mass. 220, 120 N. E. 445 (1918) ; Harvey v. Chapman, 226 Mass.

191, 115 N. E. 304 (1917) ; American Furniture Co. v. I. B. of T. C. and H. of A., 222 Wis.
338, 268 N. W. 250 (1936).
"Ellis v. Journeymen Barbers International Union, 194 Iowa 1179, 191 N. W. Ill (1922) ;

Music Hall Theatre v. Moving Picture Machine Operators, 249 Ky. 639, 61 S. W. (2d) 283

(1933) ; Vegelahn v. Guntner, 167 Mass. 92, 44 N. E. 1077 (1896) ; Sherry v. Perkins, 147
Mass. 212, 17 N. E. 307 (1888) ; Empire Theatre Co. v. Cloke, 53 Mont. 183, 163 Pac. 107

(1917).
"Jones v. Van Winkle Gin and Machine Works, 131 Ga. 336, 62 S. E. 236 (1908) ; Ellis v.

Journeymen Barbers International Union, 194 Iowa 1179, 191 N. W. Ill (1922) ; Goldfinger
v. Feintuch, 276 N. Y. 281, 11 N. E. (2d) 910 (1937) ; American Furniture Co. v. I. B. of
T. C. and H. of A., 222 Wis. 338, 268 N. W. 250 (1936).
"Bakery and Pastry Drivers and Helpers Local v. Wohl, 315 U. S. 769 (1942).
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As in the Goldfinger case,56 the right of the union to picket retailers was

upheld although here the dispute was not with the manufacturers supply
ing the retailers, but with the "peddlers" distributing the bakery products
from the manufacturers to the retail outlets. In that decision, the Court
stated that "one need not be in a labor dispute as defined by state law to
have a right under the Fourteenth Amendment to express a grievance in a
labor matter by publication unattended by violence, coercion, or conduct
otherwise unlawful or oppressive".59 In addition, the opinion stated,
the peddlers' mobility and their insulation from the public as middlemen
"made it practically impossible for petitioners to make known their legiti
mate grievances to the public whose patronage was sustaining the peddler
system except by the means here employed".60
It is the concurrence of the Ritter and the Wohl decisions which makes

an evaluation of the rights of peaceful pickets difficult. While there is no

doubt that the circumstances present in the Wohl case are within the
broad exception permitting "stranger" picketing, "to construe this
[Ritter] decision as within state powers and the Wohl decision as outside
their boundaries, plainly discloses the inadequacy of the test presumably
employed, that is, the supposed lack of economic 'interdependence' be
tween the picketers and the picketed".61 It has been well established that
the unity of interest doctrine does not apply to non-retailing customers
of an employer with whom a union has a dispute,62 even when the cus

tomer is a manufacturer who uses the "picketed" product industrially.63
But Ritter was, under the circumstances, not merely a customer of the
building contractor but rather a party to the contract preventing the use

of union labor. It cannot be denied that it was within Ritter's power to
have the building which he owned constructed by a union contractor.
His failure to so provide, after a request by the members of the union

concerned, constitutes him a primary disputant. As such, he was pick
eted by the union at the place where the information they disclosed would
tend to have the most effect, i.e., at his place of business. The "nexus"
between the building and the restaurant was the fact that Ritter owned
both completely. His relationship to the dispute was much more direct
and obvious than that of the retailers in the Wohl case, for he created the

mSee notes 18 and 19 supra.
ra31S U. S. 769, 774 (1942).
">Id. at 775.
"'Mr. Justice Reed dissenting in Carpenters and Joiners Local v. Ritter's Cafe, 315 U. S.

722, 739 (1942).
"Back v. Kaufman, 175 Misc. 169, 22 N. Y. S. (2d) 449 (Sup. Ct. 1941) ; Canepa v. "John

Doe", 277 N. Y. 52, 12 N. E. (2d) 790 (1938).
""Elizabeth Arden Sales Corp. v. Hawley, 176 Misc. 821, 28 N. Y. S. (2d) 936 (Sup. Ct.

1941).
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situation at which the union's protest was directed, whereas in the Wohl
case it can hardly be said that the retailers caused the union grievance
or were in a position to remedy such grievance.
It is inconceivable that the distinction between the two cases was based

on the effectiveness of the picketing,64 yet in both cases reference is made
to the effect of the picketing on the patrons of the business picketed; and
in his concurring opinion in the Wohl case Mr. Justice Douglas states:

"If the opinion in this case means that a state can prohibit picketing
when it is effective but may not prohibit it when it is ineffective, then I
think we have made a basic departure from Thornhill v. Alabama".65
Perhaps peaceful picketing is henceforth to be regarded as an exercise of
free speech only when it has no effect on the business picketed and as an

economic weapon outside the protection of the Fourteenth Amendment
when it substantially reduces the business of the employer, although this

hardly seems to be in accord with the decision in the Thornhill case,
which established the constitutional right of workers "effectively to in
form the public of the facts of a labor dispute".66
It may be that the two cases are distinguishable on the basis of the

mobility of the products concerned. The unity of interest doctrine per
mits pickets to follow the product.67 Can it be that workers engaged
in the manufacture of products that are not mobile, such as the building
in the Ritter case, are to be denied the protection of the Fourteenth
Amendment while workers engaged in the production of bread, stockings,
or other similar products derive protection from its provisions? The
Court intimates68 that if the building contractor himself were engaged in
other businesses, such as the restaurant business, he could have- been

picketed at these other places of business since he was the "real adver

sary". Would the fact that he is a "real adversary" establish a "nexus"
between his building operations and his activities as a restaurant owner

or bring his restaurant business into "the area of the industry within
which a labor dispute arises"?
Mr. Justice Frankfurter states as a final argument before announcing

the decision of the Court that "in forbidding such conscription of neutrals
in the circumstances of the case before us, Texas represents the pre
vailing, and probably the unanimous, policy of the states",69 citing as his

MIn the Wohl case the record shows and the opinion mentions that the business of the
retailers picketed was not affected. In the Ritter case, however, the business receipts of the

restaurant decreased by about 60 per cent after the start of the picketing.
m315 U. S. 769, 775 (1942) (concurring opinion).
"^lO U. S. 88, 103 (1940).
mSee notes 18 and 19 supra.
"'SIS U. S. 722, 727 (1942): "Texas has not attempted to protect other business enterprises

of the building contractor, Plaster, who is petitioners' real adversary."
"Id. at 728.
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prime authority for that statement Teller on Labor Disputes and Collec
tive Bargaining (1940), sec. 123. The book cited was printed prior to the
date of the Thornhill and Carlson decisions and hardly represents a true

picture of the attitude of state courts toward the validity of peaceful
picketing today.70
Whether the Ritter decision represents the start of the downward swing

of the pendulum after having reached its farthest limits in the Thornhill
and Swing cases, or whether it marks only an interruption of the trend
towards emancipation of the workingman from the shackles of state

regulation will probably not be determined before the termination of the
present war. Whether peaceful picketing will be regarded as an exercise
of the right of free speech or as a powerful economic weapon must await
clarifying decisions by the Supreme Court. But certain it is that so far
as the rights of pickets and clarity of the law are concerned, "the new

interpretation has opened a Pandora's Box from which vexatious troubles
of a new and novel character will escape".71

WILLIAM J. BARNHARD

TORecent cases overruling or reversing most of the cases cited by Teller, in addition to the
Supreme Court decisions already mentioned, include: Fortenbury v. Superior Court, 16 Cal.
(2d) 405, 106 P. (2d) 411 (1940) ; C. S. Smith Metropolitan Market Co. v. Lyons, 16 Cal.

(2d) 389, 106 P. (2d) 414 (1940) ; Shafer v. Registered Pharmacists Union, 16 Cal. (2d) 379,
106 P. (2d) 403 (1940) ; McKay v. Retail Automobile Salesmen's Local Union, 16 Cal. (2d)
311, 106 P. (2d) 373 (1940), cert, dented 313 U. S. 566 (1941) ; Teamsters Union v. Perry
Truck Lines, 106 Col. 25, 101 P. (2d) 436 (1940) ; Ellingsen v. Milk Wagon Drivers Union,
377 El. 76, 35 N. E. (2d) 349 (1941) ; Maywood Farms Co. v. Milk Wagon Drivers Union,
313 111. App. 24, 38 N. E. (2d) 972 (1942) ; Davis v. Yates, 218 Ind. 364, 32 N. E. (2d) 86

(1941) ; People v. Bashaw, 295 Mich. 503, 295 N. W. 242 (1940) ; Feller v. Local 44, 129
N. J. Eq. 421, 19 A. (2d) 784 (1941) ; Heine's, Inc. v. Truck Drivers, 129 N. J. Eq. 308, 19 A.

(2d) 204 (1941) ; Laura Lee Dress Co. Inc. v. International Ladies Garment Workers

Union, 127 N. J. Eq. 564, 14 A. (2d) 46 (1941) ; Kerns v. Landgraf, 128 N. J. Eq. 441, 16 A.

(2d) 623 (1940) ; Alliance Auto Service v. Cohen, 341 Pa. 283, 19 A. (2d) 152 (1941) ;
O'Neil v. Building Service Employees International Union, 9 Wash. (2d) 507, 115 P. (2d)
662 (1941).
�"American Federation of Labor v. Bain, 165 Ore. 183, 221, 106 P. (2d) 544 (1940)

(concurring opinion) .



RECENT DECISIONS
ADMINISTRATIVE LAW�Right to Hearing and Standing to Appeal Are
Given to Party Adversely Affected by FCC Order.

Appellant owns and operates a radio station in Denver, Colo. It protested
an order of the Federal Communications Commission authorizing increases in

power and time for a station in Boston, Mass. which operates on the same fre

quency. Appellant asserted both a right of appeal and one to a hearing by the

Commission, which denied both. No formal modification was made in the license
of the Denver station, but argument is made that the modification of the Boston
license creates new and additional electrical interference affecting the secondary
service area of the Denver station and lowering its status from a clear channel
station. Counsel for the Commission insisted that (1) appellant had no standing
to appeal since it failed to show that it had been substantially aggrieved or that
its injury was a financial one, and (2) Congress has given to the Commission
an absolute discretion with respect to the right of intervention which runs

counter to no constitutional guaranty of due process. Held, (1) appellant has
standing to appeal, and (2) a hearing is required by Section 303(f) of the
Federal Communications Act, 48 Stat. 1082 (1934), 47 U. S. C. � 303(f)
(1940). National Broadcasting Co., Inc. v. Federal Communications Commis
sion (App. D. C. Sept. 12, 1942.)
Section 402(b)(2) of the statute confers' a right of appeal upon a "person

aggrieved or whose interests are adversely affected." The question has been

adjudicated often and the courts hold uniformly that the appealable interest
of a party thus aggrieved is dependent upon the substance of his injury and,
more important, upon considerations of public interest, convenience, or necessity.
WOKO, Inc. v. Federal Communications Commission, 71 App. D. C. 228, 109
F. (2d) 665 (1940); Federal Radio Commission v. Nelson Brothers Bond and

Mortgage Co., 289 U. S. 266 (1933).
The decision which the Commission considers most pertinent to the instant

case is Federal Communications Commission v. Sanders Brothers Radio Station,
309 U. S. 470 (1940). It was there decided that the licensee of an existing
station who alleges economic injury by reason of the granting of a permit for
the erection of a rival station is a party aggrieved under the statute. Argument
for the Commission there had proceeded on the theory that economic injury was

not sufficient to give a standing to appeal. Now, in sharp reversal, it alleged
that this was the only criterion, and much reliance is placed upon the statement
in that decision that Congress "may have been of opinion that one likely to be

financially injured by the issue of a license would be the only person having
a sufficient interest to bring to the attention of the appellate court errors of law
in the action of the Commission in granting the license." Sanders case, supra at
477.
This statement is dismissed as "guarded and speculative dictum", the court

holding that such a standard would not be consistent with public interest and
right, and concluding that the injuries shown by appellant were of sufficient
public interest and sufficiently adverse to appellant to sustain the appeal.

80
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Right of intervention is granted to appellant by an extended interpretation
of Section 303(f), which is referred to in the course of the opinion as "nebulous",
"cloudy", and "not aptly drawn". This provision requires that "changes in the
frequencies, authorized power, or in the times of operation of any station shall
not be made without the consent of the station licensee unless, after a public
hearing, the Commission determines that such changes will promote public con

veniences or interest or will serve public necessity, or the provisions of this Act
will be more fully complied with . . ."
The rationale of the decision proceeds in this manner. Section 309(a)

affords an opportunity to be heard when an application, renewal, or modification
has been denied by the Commission. Section 312 (a) (b) requires a hearing with
notice to the station licensee when revocation or modification of a license is pro
posed. Neither section expressly applies to a situation where the interests of an

applicant and an existing licensee come into conflict. It follows then that
Section 303(f) must contemplate a multiple-party proceeding involving the

Commission, the applicant, and all existing licensees who will be adversely
affected by the grant of an application. The term "station licensee" in Section

303(f) is not identified in terms, but cannot mean only the party in whose
license the formal change is made. Construing the section in this rigid fashion
would make it a useless duplicate of 312(b) and possibly render the section
invalid for want of procedural due process.
In the court's opinion, appellant's right to be heard in the instant case arose

only after the Commission adopted and released its proposed findings and con

clusions favorable to granting the Boston application. Two petitions to inter
vene had been filed. The first sought the right to participate throughout all
stages of the proceeding. The second was filed after the release by the Com
mission of its tentative decision. It was here sought to reopen the proceedings
ab initio in order to produce evidence, cross-examine witnesses, submit findings,
and otherwise participate at all stages of the action.
The court confines the right of hearing to the final and controversial stages,

asserting that the petition of appellant involved a "wasteful process." A broad
discretion is conceded to the Commission in this regard and the opinion speaks
without certainty of "a few essential minima required by elementary notions of
fair play."
Six judges heard this case and five separate opinions clearly manifest a ser

ious conflict on fundamentals. Two dissents saw no substantial injury and,
accordingly, no standing in an appellate court, while one of them held that the

privilege given appellant by the Commission to file a brief and make oral argu
ment before final decision constituted all of the right of an interested party.
One concurring opinion conceded to appellant the right to participate fully at

all stages in the making of the record. The other agrees with this view and
further holds with much force that, although no property right is vested by the

granting of a station license, a substantial interest does arise which is more than
mere privilege or gratuity. Such interest is not to be impaired without prior
hearing under the safeguard of the Fifth Amendment.
The decision is reached only by a belabored implication from an ambiguous

statute. An eloquent plea is made for an express legislative declaration upon
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all the issues involved. The right to a hearing, the nature and extent of such

hearing, and the standing to appeal are matters of vital import in every admin
istrative function. This case may well lead the trend of removing such burning
questions from the realm of judicial indecision.

PAUL N. SCHAUB

CONSTITUTIONAL LAW�National Bank Is Engaged in Commerce and
Termed Employer within Meaning of National Labor Relations Act.

A bank clerk and ten messengers employed by respondent became affiliated
with labor unions. All were dismissed forthwith: the clerk on the grounds that
he was insubordinate, had rendered unsatisfactory services, and had filed a false

expense claim, and the messengers on the ground that respondent, having made
other arrangements for necessary messenger service, had abolished their depart
ment. The N. L. R. B. found that respondent engaged in an unfair labor

practice in discharging these employees, and ordered their immediate reinstate
ment with back pay. On N. L. R. B.'s petition for a decree enforcing these

orders, held, (1) a national bank which counts its deposits, liabilities, and cor

respondents on a nation-wide scale and which does a nation-wide commercial
banking business is engaged in commerce and its operations affect commerce

within the meaning of the National Labor Relations Act, 49 Stat. 449 (1935),
29 U. S. C. � 152 (1940); (2) such bank is an employer within the meaning
of the act, 49 Stat. 449 (1935), 29 U. S. C. � 152 (1940) ; (3) the findings of
the N. L. R. B. were supported by the record. National Labor Relations Board
v. Bank of America National Trust & Savings Association, 130 F. (2d) 624

(C. C. A. 9th, 1942).
In Lorenzetti v. American Trust Co. et al., 45 F. Supp. 128 (N. D. Cal. 1942),

it was held that banks which engage in out-of-state commercial banking busi
ness and which are members of the Federal Reserve System are engaged in
commerce within the meaning of the Fair Labor Standards Act, 52 Stat. 1060

(1938), 29 U. S. C. �� 202, 203 (1940).
No cases antedating the Lorenzetti case deciding whether banks are or are not

engaged in interstate commerce have been found. However, prior cases have
laid the foundation for a holding that banks are so engaged. In Engel v.

O'Malley, 219 U. S. 128, 138 (1911), Mr. Justice Holmes indicated his belief
that some aspects of banking might be interstate commerce: "When, as in this

matter, the Constitution takes from the states only a portion of their otherwise
absolute control, there may be expected difficulties in drawing the dividing line,
because where it shall be put is a question of more or less. . . . The question is
whether the state law creates a direct burden upon what it is for Congress to

control, and the facts of the specific case must be weighed."
Courts have held that certain transactions of the types in which banks engage

are interstate commerce. In the instant case, respondent financed the sale and
purchase of goods to and from other states. General Motors Corp. v. Federal
Trade Commission, 114 F. (2d) 33, 36 (C. C. A. 2d, 1940), held that when
financing activities wholly within a state are part of a unified plan of selling and
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financing cars shipped in interstate commerce, such selling and financing activi
ties are themselves interstate commerce. In the instant case, also, respondent
sent and received drafts with bills of lading attached to and from points outside
of California. Bills of lading in interstate commerce have been held to be
instrumentalities of commerce subject to the authority of Congress. United
States v. Ferger, 250 U. S. 199 (1919). Respondent sent checks to other states
for collection and acted as agency for collection of checks from out of state.
In Noble State Bank v. Haskell, 219 U. S. 104 (1911), the court, speaking
through Mr. Justice Holmes, said that one of the primary conditions of success
ful commerce at the present time "... is the possibility of payment by checks
drawn against bank deposits; to such an extent do checks replace currency in

daily business." Respondent used the mails and the telegraph in the transaction
of business beyond its state situs. "Interstate communication of a business
nature, whatever the means of such communication, is interstate commerce

regulable by Congress under the Constitution." Associated Press v. National
Labor Relations Board, 301 U. S. 103, 128 (1937).
Respondent contended that it was an instrumentality of the United States

and consequently not an employer within the meaning of the act, 49 Stat. 449

(1935), 29 U. S. C. � 152 (1940). The court held that a privately owned
national bank, privately managed and operated in the interest of its stock

holders, is not an instrumentality of the United States, even though the United
States enables it to be created, regulates and supervises it, and at times enlists
its aid in carrying out the fiscal policies of the government. The only case cited
in support of this holding was Emergency Fleet Corporation, United States

Shipping Board v. Western Union Telegraph Co., 21'5 U. S. 415, 425, 426

(1928). That case held that the Fleet Corporation was a department of the
government and therefore entitled to reduced rates on telegraphic messages.
The court, in answering the contention that such a holding would place national
banks in the category of government instrumentalities, stated as dictum: "In
strumentalities like the national banks or the federal reserve banks, in which
there are private interests, are not departments of the Government."
The holding that national banks are subject to the National Labor Relations

Act is not one to occasion surprise. Reason, if not authority, supports the

proposition that national banks having the broad function of respondent are

employers engaged in interstate commerce within the meaning of the Act.
JOHN J. THENAM

CONSTITUTIONAL LAW�Rental Control under the War Powers of Con

gress.

The parties to this suit had agreed to a monthly rental of $37.00 for the

premises occupied by the defendant in Detroit, Michigan. The defendant re
fused to pay the agreed rental alleging that under the Maximum Rent Regula
tion No. 11 issued by the Office of Price Administration under the Emergency
Price Control Act of 1942, the monthly rental was fixed at $32.00. Plaintiff

brought ejectment proceedings before the Circuit Court Commissioner who up-
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held the defendant's contention. Plaintiff appealed to the Circuit Court for

Wayne County, Michigan. The Office of Price Administration appeared as

amicus curiae. Held, the court had no jurisdiction to hear the action. Vecchio
v. Kelly et al., Circuit Court for the County of Wayne, Michigan (1942).
Ordinarily local courts have exclusive jurisdiction over disputes arising be

tween landlords and tenants. However, in times of strife, Congress by the
exercise of its war powers may invade fields reserved to the states and may
also pass statutes which in more quiet periods would sin against the due
process clause of the Fifth Amendment. United States v. Macintosh, 283 U. S.
605 (1931). Congress has declared that the regulation of rents in defense areas

is essential to the successful prosecution of the war. Emergency Price Control

Act, 56 Stat. 23, 50 U. S. C. A. � 901-946 (Supp. 1941). It empowered the
Office of Price Administration to administer the act and created a new court, the
Emergency Court of Appeal, to hear cases arising from the Office of Price Ad
ministration's rules and regulations.
Rentals were regulated in the District of Columbia during the first World

War and in New York State from 1920 to 1922, but never on a nationwide scale.
Both the District of Columbia law, 41 Stat. 298 (1919), and the New York

law, N. Y. Laws 1920, c. 942-953, were attacked as being unconstitutional on the

ground that they interfered with the freedom of contract, impaired the obli

gation of a contract, deprived landlords of property without due process of law
and even, in one case, that they violated the Thirteenth Amendment. Marcus
Brown Holding Company v. Feldman, 256 U. S. 170, 199 (1921). First to be
attacked was the District of Columbia rent law. The Court of Appeals of the
District of Columbia held the act unconstitutional as a deprivation of property
without due process of law. Hirsch v. Block, 50 App. D. C. 56, 267 Fed. 614
(1920). On appeal the Supreme Court of the United States upheld the consti
tutionality of the act and reversed the lower court. Block v. Hirsch, 256 U. S.
135 (1921). From year to year after the war, Congress extended the
rent regulation features of the act on the ground that an emergency still existed
in the District of Columbia. However, when the Supreme Court indicated in
Chastleton Corporation v. Sinclair, 264 U. S. 543 (1924), that the act might not
be sustained upon a showing that the war emergency had passed, Congress failed
to reenact it. The New York rent law fared equally well before the Supreme
Court of the United States. In the two cases brought before the Court, the law
was upheld as constitutional. Marcus Brown Holding Company v. Feldman, 256
U. S. (1921) ; Levy Leasing Company v. Siegel, 258 U. S. 242 (1922).
These cases brought out the fact that rentals may in time of war be a business

affected with a peculiar public interest and therefore, subject to regulation
by the police power of the state. Block v. Hirsch, supra; Marcus Brown Hold
ing Company v. Feldman, supra; Levy Leasing Company v. Siegel, supra. See
dissenting opinion in Block v. Hirsch, supra at 158. See also Note (1921) 34
Harv. L. Rev. 426. The regulation must also be reasonably calculated to
achieve the end for which it was created. Lawton v. Steele, 152 U. S. 133
(1894). The landlord must receive a reasonable compensation for the use of his
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premises. Block v. Hirsch, supra. While the declaration of a legislature carries

great weight, it is not conclusive upon the courts and if the peculiar conditions
upon which the regulation was based have disappeared, the regulation is no

longer valid. Chastleton Corporation v. Sinclair, supra.
But there are essential differences between the rent control laws of the Dis

trict of Columbia and the State of New York and those promulgated by the
Office of Price Administration under the Emergency Price Control Act. In the
first instance the regulations were local in scope and were an exercise of the

police power and were enforced by the local courts. Under the Price Control
Act, the law applies to the entire nation in areas to be selected by the Price
Administrator and is based upon the war powers of Congress. In addition the
local courts, whether state or federal, are deprived of jurisdiction to consider
the validity or to enjoin the exercise of any regulation, order or price schedule
issued by the Administrator. Congress has conferred these powers on the

Emergency Court of Appeals. 56 Stat. 23, 50 U. S. C. A. � 924 (Supp. 1941).
The validity of the present rent regulations depend therefore upon the war

powers of Congress, whereas the previous regulations were sustained under the

police power of the states.
If Congress can regulate rentals under its war powers, it may designate by

virtue of Sec. 7, Art. Ill of the Constitution, what courts shall have jurisdiction
over cases arising from the regulations. If a person has notice and an opportu
nity to be heard, due process is amply provided.
From the legal history of rental control as practiced under the police power,

it would seem the control of rents under the war powers is constitutional because
of the broader scope of the present war emergency.
Subsequent to the decision in the instant case, a statutory three-judge federal

district court upheld the constitutionality of the rental regulations issued by the
Price Administrator. Henderson v. Kimmel, 11 U. S. L. Week 2337 (D. C. Kan.
1942).

LEO C LORD

FEDERAL COURTS�Previous Decision of Supreme Court Held Not Binding
on Lower Federal Court.

The West Virginia State Board of Education requires that all children at

tending the public schools of that State must salute the American flag and

participate in the "pledge of allegiance" ceremony. Plaintiffs are the parents
of several children belonging to the religious sect known as "Jehovah's Wit

nesses", who believe that a flag salute of the kind required by the Board's regu
lation is a violation of the second commandment of the Decalogue, as contained
in the 20th chapter of the book of Exodus. Plaintiffs seek to enjoin enforce
ment of the Board's regulation as constituting a denial of religious liberty
in violation of the First Amendment to the Federal Constitution.

Respondents filed a motion to dismiss on the ground that the Supreme Court
has already held in Minersville School District v. Gobitis, 310 U. S. 586 (1940),
that the flag salute which it requires cannot be held a violation of the religious
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rights of the plaintiffs. Held, (1) the Supreme Court's decision in the Gobitis

case, supra, is, under the peculiar circumstances here existing, not binding
authority, and (2) the regulation as here applied is an unconstitutional exercise
of the State's police power, overriding religious scruples where there is no clear
and present danger to the community. Barnette et al. v. West Virginia State

Board of Education, (N. D. W. Va., Oct. 6, 1942).
With respect to the binding authority of superior courts' rulings, to a discussion

of which this comment is confined, although court decisions are not the law
itself but are merely evidences of the law, it is apparent that decisions of the

Supreme Court "must be accepted by the lower courts as binding upon them
if any orderly administration of justice is to be attained." However, of seven

justices now members of the Supreme Court who participated in the decision in
Minersville School District v. Gobitis, supra, four have given judicial expression
to the view that it is unsound�the present Chief Justice in his dissenting
opinion rendered in that case, 310 U. S. 586, 601, and three associate justices
in a special dissenting opinion in Jones v. City of Opelika, 316 U. S. 584, 600,
62 Sup. Ct. 1231, 1251 (1942). Moreover, the majority of the Court in Jones
v. Opelika, supra, which dealt with the distribution of pamphlets by this same

religious sect, thought it worthwhile to distinguish the decision in the Gobitis

case, supra, rather than rely on it as supporting authority.
On the basis of these developments respecting the Gobitis decision and believ

ing that the flag salute regulation considered in the instant case is violative of

religious liberties, the court said that "we would be recreant to our duty as

judges, if through a blind following of a decision which the Supreme Court has
thus impaired as an authority, we should deny protection to rights which we

regard as among the most sacred of those protected by constitutional guaran
ties."
There is probably no case in American judicial history in which a lower

federal court has knowingly and deliberately entered a decision reversing, in

effect, a prior decision of the Supreme Court. Although there is no specific
provision in the Federal Constitution with respect to the binding authority of -a

Supreme Court decision, there can be no doubt that such authority was recog
nized by the authors of the Constitution. Hamilton, Federalist No. LXXX.
The binding authority of prior decisions of a superior court and the maxim of
stare decisis et non quieta movere, while not well recognized during the earliest

stages of the development of the common law, were sufficiently developed by the
end of the eighteenth century to be understood by all courts as integral parts
of the common law system. See Gray, Judicial Precedents�A Short Study in

Comparative Jurisprudence (1895) 9 Harv. L. Rev. 27. Indicative of the
extent to which the English courts have gone in following decisions of superior
courts is Merry v. Nickalls, L. R. 7 Ch. Ap. 733 (1872) where an inferior court
held that a principle of law established by a prior decision of a court of last
resort must be followed, even though the lower court feels that the decision was

wrong in point of principle.
In at least two instances, English courts have repudiated doctrines established

by superior courts. Where the superior court committed palpable error in failing
to note the existence of a statute, Drummond v. Drummond, L. R. 2 Eq. 335
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(1866), and where the Chancellor's decision was a sheer blunder, Hensman v.

Fryer, L. R. 3 Ch. 420 (1867), subsequently repudiated by several Vice Chan
cellors, Collins v. Lewis, L. R. 8 Eq. 708 (1869), Dugdale v. Dugdale, L. R. 14

Eq. 234 (1869), Farquharson v. Floyer, 3 Ch. D. 109 (1876), the prior decisions
were held not binding authority on lower courts.
In the United States, the same principles have governed inferior courts, though

the weight attached to them has been somewhat less than in the English courts.

Gray, op. cit. supra, at 40. The binding authority of decisions of the Supreme
Court has long gone unchallenged. California Water Service Co. v. City of
Redding, 304 U. S. 252 (1938), Saranac Land and Timber Co. v. Comptroller,
177 U. S. 318 (1900), Gooding v. Oliver, 17 How. 273 (1854), Williams v.

Gibbs, 17 How. 238 (1854), Old Dominion Copper Mining & Smelting Co. v.

Lewisokn, 202 Fed. 178 (C. C. A. 2d, 1913), Crooks v. Stuart, 7 Fed. 800 (C. C.
Iowa, 1881).
However, certain limitations on the binding authority of decisions of a supe

rior court have been suggested by decisions in several American cases dealing
primarily with the doctrine of stare decisis and also with the force of precedents
established by superior courts. It has been held that where the case raises a

constitutional question involving the validity of statutes affecting the public
interest and no right of property or contracts is involved, the maxim to be fol
lowed is not stare decisis, but fiat justicia ruat coelum. Ellison v. Georgia R. R.,
87 Ga. 691, 13 S. E. 809 (1891). In cases involving personal liberty, mere re

gard for stability ought not to be allowed to prevent a more perfect administra
tion of justice. Kneeland v. City of Milwaukee, 15 Wise. 497, 520 (1862).
The distinction between cases involving property rights and those affecting
personal liberties has been recognized elsewhere. Denney v. State, 144 Ind. 503,
539, 42 N. E. 929 (1896), Robinson v. Schenck, 102 Ind. 307, 1 N. E. 698

(1885).
Although one court has gone so far as to state that an inferior court is bound

by the judgment of a superior even though the nullity of the superior court's
decision appears on its face, Martin v. Hoggatt, 37 La. Ann. 340 (1885), others
have held that decisions of a court of last resort are simply evidence of the law
and are of greater or less persuasive force as they are harmonious, apparently
well considered, and of long standing. Herron v. Whiteley Malleable Castings
Co., 47 Ind. A. 335, 92 N. E. 555 (1910).
Perhaps some authority for the departure in the instant case from the Supreme

Court's ruling may be found in Costello v. Syracuse B. & N. Y. R. R., 65 Barb.

(N. Y.) 92 (1873), in which it was held that where a court of last resort departs
from its own decision and leaves it uncertain what its views are upon a question
of law, it is the duty of the inferior court to give effect to the latest expression
of the views of the superior court and leave the final determination to that
court. However, there has been no departure by the Supreme Court from its

previous position, but rather a substantial change in the viewpoints of three
of the justices of the Court, an indication of the uncertainty implicit in the cur

rent trend towards personalization of the law.

It hardly seems likely that the Supreme Court will sanction the daring step
taken by the district court in West Virginia, but it seems even less likely that
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the Court will uphold the Gobitis decision. On appeal (the decision was by a

three-judge district court, decisions of which are appealable directly to the

Supreme Court) the Court may overrule its earlier decision, reverse the instant
case because of the failure of the lower court to follow a Supreme Court ruling,
and remand it to the district court for the entry of a decree in accord with its
current views on the validity of a flag salute regulation. It is interesting also to

ponder the effect of a possible 4-4 split of the Court on the merits of the case.

WILLIAM J. BARNHARD

LABOR LAW�Interpretation of Overtime Provision of Fair Labor Standards
Act.

Some clarification of the meaning of the term "regular rate" of pay as used
in Section 7(a) of the Fair Labor Standards Act, 52 Stat. 1063 (1938), 29
U. S. C. � 207 (1940), was achieved in two Supreme Court decisions which hold

that, in the absence of an express agreement providing both a basic hourly rate

and a guaranteed weekly wage, the regular rate of pay is equivalent to the

average hourly rate. This section provides that any employee engaged in inter
state commerce or in the production of goods for interstate commerce must be

paid "at a rate not less than one and one-half times the regular rate at which
he is employed" for each hour of work beyond the statutory maximum. In one

case the Court accepts the Wage and Hour Administrator's interpretation de

claring that the "regular rate" of pay is the average hourly rate. Overnight
Motor Transportation Co., Inc. v. Missel, 316 U. S. 572 (1942), rehearing
denied Oct. 26, 1942. In the other case the Court declines to accept this

interpretation, making a distinction where there is an express agreement between
employer and employee establishing a basic rate below the average hourly rate
and providing a guaranteed weekly wage. Walling, etc. v. A. H. Belo Corp.,
316 U. S. 624 (1942), rehearing denied Oct. 26, 1942.
Both cases involve a situation in which the employees receive a fixed weekly

salary for hours of work which fluctuate from week to week, and in both in
stances the wages are substantially above the minimum required by the act.
The question at issue was whether the regular rate of pay is the average hourly
rate or some lesser figure which, used as a basis for computation of overtime,
substantially reduces or wholly eliminates additional wages for overtime work.
In Overnight Motor Transportation Co. v. Missel, supra, the employee's

workweek averaged approximately 65 hours, although it varied widely from
week to week. Regardless of the number of hours he worked, the employee
received no extra wages for overtime. The employer contended that the fixed

weekly salary included payment for both straight time and overtime hours,
the weekly wage being above the required minimum for the regular hours plus
time and a half of the minimum rate for overtime hours. Held, that where

employees are paid a fixed weekly wage for hours of work which fluctuate from
week to week, the regular rate of pay which forms the basis for overtime com

pensation is the average hourly rate, determined by dividing the weekly wage
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by the total number of hours worked each week, rather than the minimum

hourly rate prescribed by statute. Under such computation the employee is
entitled to additional pay for each hour worked beyond the statutory maximum.
This decision supports the Administrator's interpretation as set forth in Inter

pretative Bulletin No. 4, issued Nov. 1938, revised Nov. 1940. It is in accord
with ample authority on the question. An agreement that the weekly wage in
cludes overtime payments cannot be implied. Warren-Bradshaw Drilling Co.
v. Hall, 124 F. (2d) 42, 44 (C. C. A. 5th, 1941). "The contemporaneous
construction of those charged with the administration of the provision of a new

law is entitled to great respect." Bum-pus v. Continental Baking Co., 124 F.
(2d) 549, 552 (C. C. A. 6th, 1941).. The regular rate is not the minimum
rate fixed by the statute but it is the rate at which the employee is actually paid.
Carleton Screw Products Company v. Fleming, 126 F. (2d) 537 (C. C. A. 8th,
1942).
While it is clear that Congress has the necessary constitutional power to legis

late against "sub-standard labor conditions", United States v. Darby, 312 U. S.
100 (1941), the Missel case goes beyond this point in extending overtime bene
fits to workers whose wages are above the minimum standards set by the act,
as well as to those marginal workers who are receiving only the bare minimum.

Cf. Bumpus v. Continental Baking Co., supra at 551; Carleton Screw Products
Co. v. Fleming, supra at 539. There is the additional burden of paying overtime
at a higher rate than the minimum required by the statute. McMillan v. Wilson
and Co., 2 N. W. (2d) 838, 839.
In Walling v. A. H. Belo Corp., supra, decided the same day as the Missel

case, the employer had entered into express agreements with the employees
prior to the effective date of the act setting forth a basic hourly rate of pay
at a figure lower than each employee's average hourly rate. Overtime was

paid at a rate not less than one and one-half times the basic rate, with the addi
tional guarantee that the total weekly earnings should be not less than the

weekly wage which was being paid. By such an adjustment of the hourly rate

the employee was required to work 54j4 hours per week during the first year of
the act's operation before being entitled to any pay in excess of the weekly
guarantee. The Administrator, on the other hand, contended that the regular
rate was not the basic rate arbitrarily established by the employer-employee
agreement, but rather the hourly rate obtained by dividing the guaranteed
weekly wage by the number of hours worked in any particular week. Under
such an interpretation, the employee would not only receive wages in excess

of the guaranteed weekly wage after completing 44 hours of work (the statutory
maximum being 44 hours during the first year of the act's operation), but also
the rate of overtime pay ordinarily would be based on a higher figure than the
basic rate arrived at in the agreement. In a 5 to 4 decision, held, the basic

hourly rate established by agreement meets the requirements of the term

"regular rate" of pay under Section 7(a) of the act.

In examining the case by itself, there is difficulty in reconciling the Belo

holding with congressional policy as enunciated in such New Deal legislation
as the National Labor Relations Act, 49 Stat. 449 (1935), 29 U. S. C. � 151
et seq. (1940), and the Social Security Act, 49 Stat. 620 (1935), 42 U. S. C.
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� 301 et seq. (1940). Under these statutes, as well as the Fair Labor Standards

Act, supra, the Court has sanctioned restrictions placed by Congress on freedom
of contract for the protection of employees. Under its holding in the Belo case,

however, the Court leaves employees at the mercy of shrewd company attorneys
who draw up contracts providing a basic hourly wage below the average hourly
rate, thereby depriving employees of overtime pay which they would receive
in the absence of such contracts. Commenting on this anomaly, Mr. Justice
Reed, in the dissenting opinion, says: "By such a verbal device, astute manage
ment may avoid many of the disadvantages of ordinary overtime, chief of which
is a definite increase in the cost of labor as soon as the hours worked exceed
the statutory workweek. If the intention of Congress is to require at least time
and a half for overtime work beyond a fixed maximum number of hours (40, 42,
or 44 hours), that intention is frustrated by today's holding." The fact is that
the decision results in limiting the application of the overtime provision to mar

ginal and sub-marginal workers only. It appears as if the Court were inserting
checks and balances to prevent further departure from the principle of freedom
of contract.

Although the two long awaited decisions were expected to settle one of the
most controversial issues of the statute, the result, in looking at the two cases

together, is that an all-inclusive definition remains to be found, and that, in
general, the overtime rate will be based on the average hourly rate, as the

Wage and Hour Division has maintained ; but, given a particular set of facts, as
in the Belo case, the Administrator's interpretation may be circumvented and the
overtime rate may be based on a lower rate established by employer-employee
contract. Instead of providing a rigid definition where Congress has failed to

define the term, the Court has chosen a middle ground allowing a certain

flexibility to meet the many different and unpredictable employment relation
ships cognizable under the act. The efforts of the Administrator to follow the
broader interpretation pronounced in the Missel case has just been sanctioned

by the Supreme Court, which, without further discussion, has applied the
Missel doctrine to a case in which no contract establishing a rate of pay exists.
Warren-Bradshaw Drilling Co. v. Hall, 11 U. S. L. Week 4015 (U. S. Sup. Ct.,
Nov. 9, 1942).

LEO ERCK

MILITARY LAW�Alleged Saboteurs Being Tried before Military Commis
sion as Unlawful Belligerents May Not File Petitions for Habeas Corpus in
United States Courts.

Although the record of this case has not yet been made public for reasons of
military secrecy, it is established by stipulation that the seven petitioners, one

allegedly a citizen of the United States, received extensive training at a sabotage
school in Germany, where they were instructed in the use of explosives and in
methods of secret writing. Under instructions from the German High Com
mand, they were transported by German submarine to the coast of the United
States, where they were landed with stores of explosives, fuses, and incendiary
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and timing devices. While landing, petitioners wore German Marine Infantry
uniforms or parts of uniforms, which were immediately discarded for civilian
clothes. Soon after burying their uniforms and supplies on the beach, petitioners
were apprehended by civilian authorities and turned over to the Provost Marshal
of the Military District of Washington, respondent in this case.

Proclamation No. 2561 of the President, 7 Fed. Reg. 5101 (1942), denied
access to the civil courts to all persons acting under the direction of an enemy
nation "who during time of war enter or attempt to enter the United States . . .

through coastal or boundary defenses, and are charged with committing or at

tempting or preparing to commit sabotage, espionage, hostile or warlike acts, or
violations of the law of war". On the same day, the President issued a Military
Order, 7 Fed. Reg. 5101 (1942), establishing a military commission to try the

alleged saboteurs and prescribing certain rules of procedure to govern the trial.
Before the conclusion of the military trial, which was held in secret, petitioners
asked leave to file petitions for habeas corpus in the Supreme Court. After a

special session of that Court was called but before arguments were heard,
petitioners applied to the United States District Court for the District of

Columbia, which denied them leave to file petitions. During the oral argument
before the Supreme Court, petitioners appealed to the Court of Appeals for the
District of Columbia and thereupon filed with the Supreme Court a petition for
certiorari to the Court of Appeals before judgment, pursuant to the provisions of
28 U. S. C. 347(a). Certiorari was granted and the record, briefs, and argu
ments in the habeas corpus proceedings were treated as the record, briefs, and
arguments on writs of certiorari. Held, judgment of District Court affirmed and

application for leave to file petitions for habeas corpus denied, on grounds
that ( 1 ) offenses charged are, under the law of war, triable by military commis
sions established by the President with Congressional sanction, and (2) consti
tutional guarantees do not and were not intended to apply to cases falling
within the jurisdiction of military commissions. Ex parte Quirin et al., Quirin
et al., United States ex rel. v. Cox, 11 U. S. L. Week 4001 (U. S. Sup. Ct., Oct.
29, 1942).
By the Articles of War, 41 Stat. �� 787-811 (1920), 10 U. S. C. �� 1471-

1593 (1940), Congress has explicitly provided that military tribunals shall have

jurisdiction to try offenders and offenses against the law of war. Art. 15. The

Supreme Court has consistently recognized and applied the law of war as in

cluding that part of the law of nations which prescribes, for the conduct of the

war, the status, rights, and duties of enemy nations as well as of enemy indi
viduals. Talbot v. Janson, 3 Dall. 133 (U. S. 1795) ; Talbot v. Seeman, 1 Cranch

1, 40 (U. S. 1801); The Anne, 3 Wheat. 435, 447 (U. S. 1818); The Venice, 2

Wall. 258, 274 (U. S. 1864) ; Juragua Iron Co. v. United States, 212 U. S. 297

(U. S. 1909). By his proclamation, the President invoked the law of Congress,
and by his military order he overtook to exercise the authority conferred upon
him by Congress.
Although the law of war is part of the fundamental law of nations, to which

courts must look for the necessary definitions since Congress has failed to define
its scope, there are some acts regarded in other countries or by some authorities
as offenses against the law of war which would not be triable by military tribunals
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here either because they are not so recognized by our courts or because they are

of that class of offenses constitutionally triable only by a jury. Ex parte Milli-
gan, 4 Wall. 2 (U. S. 1866).
However, petitioners here were charged with offenses against the law of war

which the Constitution does not require to be tried by a jury. The law of war

has, by universal agreement and practice, recognized the distinction between
lawful and unlawful combatants. Lawful combatants are subject to capture
and detention as prisoners of war. Rules of Land Warfare (1940), War De

partment, Par. 9; Annex to Hague Convention No. IV. Art. 1, Oct. 18, 1907,
ratified by United States Senate, 36 Stat. 2 295 (1909). Unlawful combatants,
who enter enemy territory wearing no "fixed distinctive emblem", are subject
to the death penalty after trial by a military tribunal. Rules of Land Warfare,
Par. 348, 351, 357. "Armed prowlers" who steal within the lines of a hostile
army for the purpose of destroying bridges, telegraph lines, etc. are not entitled
to be treated as prisoners of war. Par. 352.
The charges against petitioners, therefore, plainly allege violations of the law

of war, and the fact that one of the petitioners claims to be a citizen of the
United States is not material. Cf. Gates v. Goodloe, 101 U. S. 612, 615, 617

(1880). At the time of the adoption of the Constitution, presentment by a

grand jury and trial by a jury were procedures unknown to military tribunals.
Sylvester's Case, 7 Mod. 150 (1703); see Rex. v. Schiever, 2 Burr. 765 (1759),
Furly v. Newnham, 2 Doug. K. B. 419 (1780), Three Spanish Sailors, 2 W. B.
1324 (1779). In fact, such courts were not courts at all in the sense of Art. Ill
of the Constitution. Ex parte Vallandigham, 1 Wall. 243 (U. S. 1863); In re

Vidal, 179 U. S. 126 (1900); cf. Williams v. United States, 289 U. S. 553
(1933). The object of Art. Ill, � 2 of the Constitution was not to enlarge the
then existing right to a trial by jury, but to preserve unimpaired trial by jury
in all those cases in which it had been recognized by the common law. District
of Columbia v. Colts, 282 U. S. 63 (1930); Callan v. Wilson, 127 U. S. 540
(1888) ; Schick v. United States, 195 U. S. 65 (1904) ; Ex parte Terry, 128 U. S.
289 (1888) ; In re Debs, 158 U. S. 564, 594 (1895) ; United States v. Regan, 232
U. S. 37 (1914). Offenders against the law of war are therefore not entitled
to a jury trial by a civil court, since no such right existed at common law at the
time of the adoption of the Constitution.
The fact that the civil courts were operating without interference at the

time of petitioners' apprehension, cf. Ex parte Milligan, supra, is not pertinent
to the instant case. In the Milligan case, such uninterrupted operation was con

sidered a vital factor as applied to a citizen of one of the United States who had
resided therein for twenty years, had never been a resident of any of the states
in rebellion, and was not an enemy belligerent either entitled to the status of a
prisoner of war or subject to the penalties imposed upon unlawful belligerents.
That case dealt with a non-belligerent, whereas here petitioners are charged
with being unlawful belligerents. As a non-belligerent, Milligan was entitled
to trial in the civil courts so long as martial law had not been established and
the civil courts closed. That decision is certainly not applicable to this case,
where, under the law of war, a properly constituted military commission passes
on the guilt or innocence of persons charged with being unlawful belligerents.
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The nature of modern warfare has made such a ruling inevitable. When
the destruction of enemy war supplies and the implements of their production
is as much a goal of the enemy as the destruction of the armed forces, enemy
saboteurs participating in the "battle of production" are as dangerous as enemy
submarines participating in the Battle of Midway. While distinguishing the

Milligan case and tacitly accepting its prohibition against the imposition on

American citizens of a military system in place of a competent, operating, con
stitutional system of justice, the Supreme Court has recognized the destruction
of the concept of limited zones of military operations in this era of "total war."
The "decadent" democracy has acted swiftly and surely in meeting a new menace

while preserving established liberties.
WILLIAM J. BAENHAED

WAR POWERS�Federal Emergency Price Control Act Valid under War
Powers of Congress Notwithstanding Impairment of Contracts Made under
State Fair Trade Act.

One of the leading wholesalers of cosmetics sought to enjoin a retailer from

selling below the resale prices as established under the New Jersey State Fair
Trade Act. N. J. Rev. Stat. (Supp. 1938) tit. 56, c. 4, � 7-16. The complaint
alleged violation of its minimum resale prices by the defendants from November
1941 to May 1942. Defendant urged that in view of the Emergency Price
Control Act, 56 Stat. 23 (1942), 50 U. S. C. A. �� 901-946 (Supp. 1942), and
the regulations of the Federal Price Administrator, he was prohibited from

charging prices higher than the maximum prices he charged during March 1942
even though these were below the prices set forth in state fair trade schedules.
Held, ( 1 ) the Emergency Price Control Act enacted under the war power of Con

gress is valid even though it impairs the obligation of contracts made under a

state fair trade act, (2) where a conflict arises between such an act and regula
tions duly promulgated by the Price Administrator, the regulations must control,
and (3) the war power of Congress may be exercised in a price fixing statute
where the public interest requires such protection to prevent inflation. Helena

Rubinstein, Inc. v. Charline's Cut Rate, Inc. 132 N. J. Eq. (Ch.) 254, 28 A.

(2d) 113 (1942).
Pursuant to the power granted him to promulgate rules and regulations

within the standards set up by the Act, the Administrator issued General Maxi
mum Price Regulation No. 1 imposing a price ceiling upon commodities gener
ally "regardless of any contract or other obligation". 10 U. S. L. Week 2. He

regulates prices under the power of Congress whose authority is supreme with

respect to matters delegated to it by the Federal Constitution, even though the
exercise of such authority may interfere with the effective application of the
laws of a state. Florida v. Mellon, 273 U. S. 12, 17 (1927).
It is everywhere recognized that freedom of people to enter into and carry out

contracts in respect of their properties and private affairs is a matter of great
public concern, and such liberty may not be lightly impaired. Steele v. Drum
mond, 215 U. S. 199 (1927). The particular provision of the Federal Constitu-
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tion designed for the protection of the citizen is that "No State shall . . . pass
any . . . Law impairing the Obligation of Contracts . . ." U. S. Const. Art. I,
� 10. This clause is a limitation upon the power of the states only and does not
forbid Congress when acting within the scope of its powers to enact laws which

may operate to impair the obligation of contracts. Union Pacific R. R. v. United
States, 99 U. S. 700 (1878); United States v. Macintosh, 283 U. S. 60S, 622

(1934).
Historically, the impairment of contracts clause has been specially guarded

by the courts. Periods of economic difficulty and emergencies have brought a

series of attempts on part of state legislatures to devise various schemes which
would escape this clause. More than 200 state decisions with perhaps twenty
in the Supreme Court bear witness to the fact that the impairment of contracts
clause has withstood attacks of exemptions and moratory laws. 2 Selected
Essays on Constitutional Law Association of American Law Schools 364-367.
There have been very few occasions in nearly a century and a half where there
has been a breach in the defenses of the impairment of contracts clause. In
1920 a housing shortage in New York City led to rapidly rising rents, wholesale
evictions, and a consequent menace to public health and peace. An Emergency
Housing Act passed by the New York Legislature deprived the landlord of the

right to oust tenants willing to pay a reasonable rental. The constitutionality
of this statute as well as other statutes of a similar character was sustained by the
Supreme Court in the Rent Law cases as a valid exercise of the police power
of the state for the protection of the public interest, disposing of the contracts
clause with the statement: "contracts are made subject to the exercise of the

power of the state when otherwise justified". Block v. Hirsch, 256 U. S. 135

(1921); Marcus Brown Holding Co. v. Feldman, 256 U. S. 170 (1921); Levy
Leasing Co. v. Siegel, 258 U. S. 242 (1922).
Generally speaking, the right of liberty of contract is protected by the due

process clause of the 5th and 14th Amendments. Adkins v. Children's Hospital,
261 U. S. 525 (1923) ; Chicago B & Q R Co. v. III. ex rel. Drainage Comm'rs,
200 U. S. 561 (1906). But it is also well established that that liberty is not
absolute or universal and that Congress may regulate the making and perform
ance of such contracts whenever reasonably necessary to effect any of the
great purposes for which the national government was created. Addyston Pipe
& Steel Co. v. United States, 175 U. S. 211 (1899); Highland v. Russell Car
& Snowplow Co., 279 U. S. 253 (1929).

So far as the requirement of due process is concerned and in the absence of
other constitutional restrictions, a state is free to adopt whatever economic
policy may reasonably be deemed to promote public welfare and to enforce
that policy by legislation adopted to its purpose. Nebbia v. People of State
of New York, 291 U. S. 502 (1933). Recently it has been reiterated in Veiz
v. Sixth Ward Building & Loan Ass'n of Newark, 310 U. S. 32 (1940) that all
contracts are made subject to the paramount authority of the state to safeguard
the vital interest of its people and such authority is not limited to health,
morals or safety but extends to economic needs.
It is an established rule of law that the police power of the state is one of the

paramount powers of government and that all private contracts are made subject
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to the legitimate and reasonable exercise of this power. Though Congress lacks
the police power that was reserved to the States by the Tenth Amendment,
when it exerts any power conferred on it by the Constitution, no objection can be
raised that such exercise may not be attended by the same incidents which
attend the exercise of the police power by a state. Hamilton v. Kentucky Dis
tilleries & Warehouse Co., 251 U. S. 146 (1919). Under its police power a state

may constitutionally fix prices where it does so for the protection of the public
interest. Price fixing regulations of the state have been upheld as to the fixing
of minimum prices by a state milk board to be charged a consumer and producer.
Nebbia v. New York, supra. Similarly, compensation of insurance agents was

subject to control in O'Gorman & Young v. Hartford Insurance Co., 282 U. S.
251 (1931) because the business of insurance was considered subject to public
control. The power of Congress under the commerce clause to authorize the
fixing of minimum prices of milk was upheld in United States v. Rock Royal
Co-op, Inc., 307 U. S. 533 (1939). Likewise the price fixing provisions of the
Bituminous Coal Act of 1937, 50 Stat. 72 (1937), 15 U. S. C. �� 828-851
(1940) was sustained in Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. 381
(1940), and the fixing of minimum wage and maximum hour provisions of the
Fair Labor Standards Act, 52 Stat. 1060 (1938), 29 U. S. C. � 201 et seq. in
United States v. Darby, 312 U. S. 100 (1941).
Referring to the effect of periods of "emergencies" upon the power of Congress,

Chief Justice Hughes in Home Building & Loan Asso. v. Blaisdell, 290 U. S.
398 (1934), the Minnesota Mortgage Moratorium Case, stated: "Emergency
does not create power. Emergency does not increase granted power or remove
or diminish the restrictions imposed upon power granted or reserved. The Con
stitution was adopted in a period of grave emergency. Its grants of power to
the Federal Government and its limitations of the power of the States were

determined in the light of emergency and they are not altered by emergency . . .

the war power of Federal Government is not created by the emergency of war but
it is a power given to meet that emergency. . . . But even the war power does not
remove constitutional limitations safeguarding essential liberties."

Soon after the opinion of the instant case, the Office of Price Administration
amended the General Maximum Price Regulation to permit retailers to apply to

OPA for adjustment of their maximum prices where such are in conflict with
resale prices established under State Fair Trade Laws. Gen. Max. Price Reg.,
Amend. 27, Sept. 19, 1942, 11 U. S. L. Week 2235. A case presenting the
identical facts as the subject case was recently before the New York Supreme
Court in William v. Yasner, 11 U. S. L. Week 2248. There, in direct opposition
to this decision, the court issued a temporary injunction restraining the seller
from selling below the price established by the State Fair Trade Act. The

court, however, pointed out that the defendant may not urge that the United
States statutes compel him to violate the state law in view of the amended OPA

regulations which "provide adequate means by which he could apply for relief
from the consequence of his unfair competition".
The method to be followed in enforcing state fair trade schedules conflicting

with the federal price regulations will probably be that followed in the recent

New York case, Schreier v. Siegel, 11 U. S. L. Week 2379 (N. Y. Sup. Ct., App.
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Div., Oct. 30, 1942), in which the retailer was enjoined from selling in violation
of the fair trade contract. Since the retailer cannot raise his prices to conform
to that contract and cannot, therefore, sell his articles at all, he is forced to apply
to OPA for an adjustment. Thus, OPA, having won at least one phase of its

struggle for a nationwide "price freeze" has receded to permit compliance with
state minimum price laws.

JOSEPH ANTHONY MADEY

WAR POWERS�Validity of Tire Rationing Regulations.
In this action the plaintiff seeks to enjoin the defendants from selling rubber

tires and tubes to individuals without tire rationing certificates, contrary to the

existing tire rationing regulations, 6 Fed. Reg. 6406, 6792, 6795 (1941), 7 Fed.
Reg. 925, 1027, 1089 (1942). The defendant Bryan, a tire dealer, continued to

sell new tires and tubes, and recapped and retreaded tires, to consumers during
a period of seventeen days when no sales were permitted, 6 Fed. Reg. 6406

(1941), and later, after rationing started, without requiring certificates of local
tire rationing boards. He also failed to keep the required files and records.
These activities were temporarily restrained by the court and a preliminary

injunction was thereafter issued. At a pre-trial hearing it was stipulated by
counsel for defendants that the factual allegations in the complaint were true,
thereby leaving only the legal issues to be decided. The defendants challenged
the constitutionality of the tire rationing regulations in that they constitute a

taking of property without due process of law and without just or any compensa
tion contrary to the Fifth Amendment. Held, the tire rationing regulations in
their application do not constitute a taking of property without due process
of law or without just compensation within the purview of the Fifth Amendment
and are constitutional. Henderson v. Bryan, et al., 46 F. Supp. 682 (S. D. Cal.
1942).
The Act of June 28, 1940 entitled "An Act to Expedite the National Defense

and For Other Purposes", as amended May 31, 1941, 55 Stat. 236, 41 U. S. C.

� 2(a)(2)(C) (Supp. 1941), empowered the President to curtail the use of and
to allocate materials which were scarce or critical and which were vital to the
defense of the United States. He was further empowered to exercise this author

ity or power through any department, agency, or officer of the government and in

conformity with any rules and regulations which he may prescribe. Pursuant
to this act, as amended, the authority to exercise control over rationing materials,
including rubber and the like, was vested in the Office of Price Administration.
Directive No. 1, 7 Fed. Reg. 562 (1942). Unquestionably this utilization by
the President of a governmental agency, other than himself, to exercise authority
to ration tires is proper. Williams v. United States, 1 How. 290 (U. S. 1843).
Specifically the President was given the right and authority to conserve our na

tional stock pile of rubber to insure, so far as is possible, that the military forces
shall have all they need and that the United States will not suffer unduly from a

shortage of rubber. During times of war the entire strength of the nation is,
under the Constitution, at the command of the government to permit full prose-
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cution of the war, and the war powers when viewed in connection with the
broadness of the "necessary and proper" clause are, in the constitutional sanction,
U. S. Const., Art. I, � 8, during these times, practically unlimited. These

powers are vested in Congress and the President and they have wide discretion
as to the means to be employed to carry on the war. Highland v. Russell Car
and Snowplow Co., 279 U. S. 253 (1929).
These powers are, however, subject to the safeguards of the Constitution as

regards a taking of property and even during times of war the constitutional

guarantees are not suspended. Hamilton v. Kentucky Distilleries and Ware
house Co., 251 U. S. 146 (1919) ; United States v. Lynah, 188 U. S. 445 (1903).
The defendants' contention in the case relative to the taking of property without
making provision for compensation is untenable since there is no taking involved.
There was merely a regulation covering its disposition and had they not sold in
violation of the rationing regulations, the property would still be in their posses
sion. Furthermore, the term "taken" includes the appropriation of property or of
some interest or estate in it by actual physical possession, such as exists when a

railroad is constructed and operated on it. McCammon and L. Lumber Com

pany v. Trinity and B. Valley Ry., 104 Tex. 8, 133 S. W. 247 (1911). Acts
done in the proper exercise of governmental powers which do not directly en

croach upon private property, though they may impair its use, do not amount to
a taking of such property within the meaning of the ordinary constitutional

provision that private property shall not be taken for public use without just
compensation. Omnia Commercial Co. v. United States, 261 U. S. 502 (1923).
In view of the fact that there has been no taking of property, there is no

question of compensation involved. The present state of war demands that

every possible method and means to preserve the freedom and safety of the
United States be utilized and the power here delegated to the President, under
these circumstances, in no way transgresses the limitations of the Constitution.
The decision in this case was masterfully written and is a landmark in times of
such national stress as now exist.

E. BARRON BATCHELDER



BOOK REVIEWS
CASES AND MATERIALS ON DEBTORS' ESTATES�by Wesley A. Sturges.f
Third Edition by J. Douglass Poteatff and Eugene V. Rostow.ftf West Publishing
Co., St. Paul, 1940. Pp. xri, 886 and supplement of 247. $6.50.

There are several differences1 between this new third edition of Rostow
and Poteat and the second of the old master.

Since the preface states that Rostow "was primarily responsible" for
pages 1 to 45 12 of the new book and Poteat for pages 452 to 841,3 it
needs but a glance to show that Rostow has made many more changes
in his part than has Poteat. Down to page 389 there has been a complete
revision of the old casebook. Rostow has added some twenty-six new

cases, twenty-three before page 389. Not only that, but the old cases

have been freshened up and radically rearranged. While in his part
Poteat has used verbatim the part headings, chapter headings and sub
heads used by Sturges in his second edition, and although some fifteen
new cases have been added and the footnotes brought up to date, there is
no substantial change here. However, in fairness to Poteat, I should say
that the division of labor gave Rostow the cases on Chapter X and re

organization which is the field in which the changes have been greatest.
It was in 1932 when Sturges brought out the first edition and 1937

when he brought out the second, and as I examined this new book, I
found myself speculating whether Sturges would have devoted so much

space to assignments for benefit of creditors and equity receiverships.
Rostow devotes most of the first 140 pages to these two subjects. As

John J. Waldron said in the course of his review of the second edition:
"If there is any single purpose which pervades this book, it is to develop
in the law student the lawyer's and not the judge's point of view in

appraising the different devices for liquidating debtor's estates and to

train him to select the one best suited to the needs of a client who has
come to him for advice in financial distress."4 Sturges was a pioneer in
this field and he caught, as no one else has, the 1932 problem of the

practicing lawyer who had to choose between equity receivership and

Note: This review has benefitted from an editing by my friend Frank T. Cotter, who is
wise beyond his years.

fLines Professor of Law, Yale University School of Law.

ttProfessor of Law, Duke University School of Law.

tttAssociate Professor of Law, Yale University School of Law.
lAs a matter of mechanics this third edition is divided into three parts. Part I is entitled

"Methods of Terminating or Reorganizing the Insolvent Enterprise"; Part II, "Administra
tion"; and Part III, "Discharge"
"Part I and Chapters 1 and 2 of Part II.

"Chapters 3 and 4 of Part II and Part III.

*(1938) 7 Fordham L. Rev. 294, 296.
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bankruptcy. But that battle has been handsomely won by bankruptcy
and there is no longer any necessity for emphasizing the choice, and for
that reason I think that so much of these 140 pages as pertain to equity
receivership (Part One, Chapters One to Three) could be eliminated
and text material advantageously substituted. It would be much more

helpful to expand the first six pages of the book to include a resume of
these matters. These first six pages are new, entitled "The Study of

Insolvency Proceedings", and very well done.
In suggesting more of this kind of thing, I am mindful that this is

"really a departure from the original case system and a reversion to the
old text book method of teaching",5 but I am for it because it combines
the best features of each system. Rightly or wrongly, the technicalities
of the equity receivership are forgotten lore and a detailed study of them
is not any longer worth while. Their value to the student of bankruptcy
is about the same as the study of common law actions to the modern liti

gator or the study of legal history to the general practitioner. Many
cases are still important and those ought to be used and set down side by
side with the modern cases. But there is no reason to spend a great deal
of time on how to draft an equity receivership bill.
Beginning with Chapter Four of Part One, the selection of the subject

matter to be covered seems excellent. This chapter concerns "Binding
the Dissenter in Non-Bankruptcy Proceedings" and in it you will find

your old friends the National Radiator Company6 and the People's Bank
and Trust Company of Tupelo, Miss.,1 that have been productive of so

many good classes in the past. To the cases on the scope of bankruptcy
jurisdiction has been added the decision in First National Bank in Albu

querque v. Robinson,8 also a new case has been added in respect of "Wage
Earner Relief under State Law",9 and finally, while valuable cases con

cerning state court liquidation statutes, such as the Evergreen Ave. case,10
presented in the old edition, are retained in the new, detailed consideration
of such statutory machinery is wisely avoided. But as I look back on the

cases that have been decided from 1937 to 1941 in this field, it seems to me

that there has been increased litigation before state banking and insur

ance departments and in the state courts generally in respect of corpora
tions of one kind or another, and that a greater emphasis might well have
been placed upon such cases than is done in Chapter Four of Part One.
Chapter Five, concerning the "Causes, Parties, Venue and Notice"

"William Lewis Roberts in (1941) 10 Fordham L. Rev. 153, 154.
"First National Bank of Cincinnati v. Flershem, 290 U. S. 504 (1934).
'Doty v. Love, 295 U. S. 64 (1935).
8107 F. (2d) 50 (C. C. A. 10th, 1939).
"Cattle Raisers Loan Co. v. Doan, 86 S. W. (2d) 252 (Tex. Civ. App. 1935).
wIn re 1175 Evergreen Ave. Borough and County of Bronx, 270 N. Y. 436 (1936).
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necessary in bankruptcy proceedings, has been substantially changed
from the second edition, although the principal change is in the section

relating to 75 proceedings which has been expanded to some thirty-six
pages and to which two recent Supreme Court cases have been added.11
This expansion seems wise in the light of the increasing importance that
75 proceedings are assuming.
"Chapter X and Chapter XI, Proceedings" which were, of course, not

covered in the 1937 edition, bring to their debut an interesting collection
of cases. Every case in this section is new12 except two.13 The inclusion
of In re La France Industries14 is an interesting innovation and indicates
the thoroughness and thoughtfulness with which Rostow has approached
his task. If I have any criticism at all of this section, it is that we might
well have more of it in view of its ever increasing importance to the

practicing lawyer.15
I have but two faults to find with Rostow's contribution. First, he does

not anywhere include the Boyd case.16 And second, the cases on "col
lateral attack" are not separately grouped and presented as a whole,
though, as above mentioned, the Kalb case11 is printed amongst the cases

dealing with 75 proceedings, the Chicot and Stoll cases18 mentioned in a

footnote.19 It seems to me that this is a most important aspect not only
of this course but of all courses and that it should have been emphasized
by collecting such cases and presenting them together.20 However,

uJohn Hancock Mutual Life Ins. Co. v. Bartels, 308 U. S. 180 (1939) ; Kalb v. Fuerstein,
308 U. S. 433 (1940).
"Securities and Exchange Commission v. U. S. Realty & Improvement Co., 108 F. (2d)

794 (C. C. A. 2nd, 1940) ; In re Kelly-Springfield Tire Co., 10 Fed. Supp. 414 (D. C. Md.

1935) ; R. L. Witters Associates, Inc. v. Ebsary Gypsum Co., Inc., 93 F. (2d) 746 (C. C. A.

5th, 1938) ; Case v. Los Angeles Lumber Co., 308 U. S. 106 (1939) ; Taylor v. Standard Gas,
306 U. S. 307 (1939) ; Wayne United Gas Co. v. Owens-Illinois Glass Co., 91 F. (2d) 827

(C. C. A. 4th, 1937) ; In re Woodend, 133 Fed. 593 (S. D. N. Y. 1904) ; Brooklyn Trust Co. v.
Rembaugh, 110 F. (2d) 838 (C. C. A. 2nd, 1940) ; J. P. Morgan Co. v. Missouri Pacific Ry.
Co., 299 U. S. 604 (1936) ; In re La France Industries, S. E. C. Corp. Reorganization
Release Nos. 16, 17.
"Tennessee Pub. Co. v. American National Bank, 299 U. S. 18 (1936) ; Chicago Title &

Trust Co. v. Wilcox, 302 U. S. 120 (1937).
"S. E. C. Corp. Reorganization Release Nos. 16, 17.
"Compare what Thomas Billig, Book Review (1940) 26 Va. L. Rev. 395 and (1941) 26

Corn. L. Q. 752, 754 and Eugene Rostow, Book Review (1940) 35 III. L. Rev. 117 say about
this.
"Northern Pacific Railway Co. v. Boyd, 228 U. S. 482 (1913).
"Kalb v. Fuerstein, 308 U. S. 433 (1940).
"Chicot County Drainage District v. The Baxter State Bank, 308 U. S. 371 (1940);

Stoll v. Gottlieb, 305 U. S. 165 (1938).
"Sturges, Cases on Debtors' Estates (3rd ed. 1940) 277.

"See Bennett Boskey and Robert Brancher, Jurisdiction and Collateral Attack: October

Term, 1939 (1940) 40 Col. L. Rev. 1006.



1942] Book Reviews 101

viewed as a whole, Rostow in his part of the book has done an excellent
job. Not only are the cases well selected and edited, but more important,
in the tradition of Sturges he has by frequent footnotes raised the ques
tions that must be decided tomorrow.
Turning to the part done by Poteat, the material is not as deserving of

praise. So much has happened in this field since Sturges wrote his second
edition and so many improvements could have been made upon Sturges'
work that I am disappointed to see so few changes made in this part.
That Section of Part Two which concerns itself with "Procedure"

brings four comments immediately to mind. The first is on the selection
and treatment of cases, for although three new cases21 have been added,
other recent cases22 are distinguished by their absence. While the Has

tings case is cited in a footnote and the Rock Island case discussed in an

extract from a law review note,23 which also was in the second edition, I
do not regard such treatment as adequate in any sense of the word. Just
as the Boyd case seems to me to be essential to any discussion of corporate
reorganization so also the Rock Island case seems to me vital to an intelli

gent presentation of the procedural problems of bankruptcy today.
Secondly, while it is granted that the technicalities of 77 proceedings

are beyond the scope of the book, jurisdictional cases on 77, it is felt,
could be presented since their solution does not appear to be much differ
ent from the solution of similar problems in Chapter X proceedings and in
the ordinary liquidating bankruptcy.
A third defect in the procedure section is the failure to consider at all

the cases on "appeals". While this subject is difficult to present, because
procedure is the law student's blind spot, there is an obligation upon the
law teacher to tackle it and it can be done interestingly and profitably.
Sturges in his second edition made a serious error in passing that part of
the field by and there does not seem to be any reason for perpetuating the
deficiency.
And fourth, I have looked in vain for Sturges' old friend, Daniel v.

Guaranty Trust Co.,24 which recently came under consideration in James

Talcott, Inc. v. Glavin25 and which is allied to the general procedural
problem discussed in Adam v. Saenger.26 I had hoped the Daniel case

"'Shor v. McGregor, 108 F. (2d) 421 (C. C. A. 5th, 1939) ; In re United Cigar Stores Co. of

America, 78 F. (2d) 691 (C. C. A. 2nd, 1935) ; Steelman v. All Continent Corporation, 301

U. S. 278 (1937).
"Thompson v. Terminal Shares, 104 F. (2d) 1 (C. C. A. 8th, 1939), cert, denied, 308 U. S.

559 (1939) ; In re Standard Gas & Electric Co.�Hastings v. H. M. Byllesby & Co., 30 Fed.

Supp. 21 (D. C. Del. 1939) ; Continental Bank v. Rock Island, 294 U. S. 648 (1935).
a(193$) 48 Harv. L. Rev. 1430.

M285 U. S. 154 (1932).
"104 F. (2d) 851 (C. C. A. 3rd, 1939), cert, denied, 308 U. S. 598 (1939).
"303 U. S. 59 (1938).
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would be promoted from the footnote, but to my sorrow I find it omitted

entirely. The Daniel case always made interesting class discussion and I
am sorry to see it go.
The most disappointing part of the entire book, however, is the collec

tion of cases on future rent. Practically everything is as Sturges left it.
A footnote (p. 427) did raise questions in the Sturges manner in respect
of section 70(b) and gave promise for similar treatment of the future
rent sections on the Bankruptcy Act when the cases in the field were

reached. But, unfortunately, no new questions were raised nor were

any new cases included. Poteat should certainly have included Judge
Thatcher's opinion in respect of the Rockefeller Center Music Hall

lease,27 which makes the Filene case live. And, similarly, there are sev

eral other cases28 any or all of which might well have been included.
And finally, the longer I teach in the field the more I am impressed with

our obligation to present thoroughly the problems in connection with the
status of tort claims. We must recognize that the average practicing
lawyer meets these problems frequently. For this reason I believe the

subject deserves more consideration than the two cases accorded to it in

Chapter Four, Part Two, and an occasional case elsewhere. It would
seem desirable to select a group of cases exhausting the field.
Poteat has improved the second edition by bringing it up to date but I

cannot help but feel that he could have done a better job.
As to the book itself, two, perhaps mechanical, criticisms recommend

themselves to me. First, whereas that Vermonter, Sturges, refused in his
edition to use paper for the complete table of cases, Rostow and Poteat
have perpetuated to aggravate that policy. As valuable, if not more

valuable than the cases themselves are the questions raised in the foot
notes that appear with citations to cases on almost every page. If you
want to find one of these footnote cases and you don't have a memory like
Addison Sims of Seattle, your only method is to thumb through the 871

pages. And, whereas Sturges did print a few of the more important foot
note cases in the table of cases of his two editions in italics, Rostow and
Poteat list less than 100 in the same type as the other cases and dis

tinguish them only by the letter "n".

Secondly, while the book carries in a pocket in the back cover a very
useful pamphlet copy of the Bankruptcy Act, reference to it can become
a very complicated process. I much prefer the more simple presentation
of the many statutory changes that Sturges printed in his second edition.

"See Moore, Bankruptcy Manual (1939) 526-31.

*In re R. K. O.�Burnett v. Irving Trust Co., 91 F. (2d) 1004 (C. C. A. 2nd, 1937) ; Otis
v. Conway, 114 N. Y. 13 (1889) ; In re Walker�In re D. A. Schulte, Inc., 93 F. (2d) 281

(C. C. A. 2nd, 1937) ; In re Huyler's of Delaware, Inc., 30 Fed. Supp. 298 (S. D. N. Y. 1939) ;
Conn. Ry. v. Palmer, 305 U. S. 493 (1939).
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It is a paradox that a book which has no complete index of the cases in it
should carry so complicated a guide to the Bankruptcy Act.
As I sat down to write this review I was impressed with the futility of

writing any review.29 Law teachers, lawyers once removed, are a queer
breed of cats and they are the audience for a review of any casebook.
Each one of us prefers a certain kind of casebook, and nothing the other
can say will shake him from the style of book that appeals to him. Either

you use and like the Sturges casebook on creditors' rights or you don't
and apparently nothing a book reviewer can say will have any weight
in the matter.
For my part,30 I think there should be no other type of casebook

written, because this kind of casebook makes for exciting classes, the one

reason for the existence of law schools. The new edition of Sturges by
Eugene Rostow and J. Douglass Poteat bids fair to deliver as many, if
not more, interesting classes than the first and second editions did. As

John Hanna recently said31 in reviewing this third edition of Sturges:
"Whether the advantages of the method of this book outweigh the dis

advantages is a matter to be settled by the judgment of the law teachers
in the field". With which sentiment I would have agreed if instead of
"law teachers" he had said "law students".

ARTHUR JOHN KEEFFE*

THE LIFE OF SIR THOMAS MORE, KNIGHT: LORD HIGH CHANCELLOR
OF ENGLAND UNDER KING HENRY THE EIGHTH AND HIS MAJESTY'S
AMBASSADOR TO THE COURTS OF FRANCE AND GERMANY�by his

great-grandson, Cresacre More, Esq. Edited and modernized by James L. Ken

nedy, L.L.M., Greenburg, Pennsylvania. The Riverside Press of Athens, Pennsyl
vania, 1941. Pp. 211. $2.50.

Lawyers, young and old, successful and otherwise, need inspirational
reading. Whether their mental discouragement comes from the grind of
too much, or the worry of too little work, the rapidity of changes in legal
concepts, a suspicion that the law is, perhaps, more a battle of wits than

a search after justice, or because of the shattering impact of a tortured

world, the low moments are bound to arrive. More's life is a fine tonic
for such sinking spells. Written by his great-grandson and admirably
edited and turned into modern English by James L. Kennedy, it tells in

""Consult Francis W. Jacob, A Review of Reviews (1933) 18 Corn. L. Q. 351.
The attack on the Sturges manner of presentation has been made by James Angell

McLaughlin, Book Review (1938) 47 Yale L. J. 1229, and the defense, by Eugene Rostow,
Book Review (1940) 35 III. L. Rev. 117.

m(1940) 35 III. L. Rev. 491, 493.
?Associate Professor of Law, The Cornell Law School.
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quaint but sparkling style the story of the first lay Lord Chancellor of
England�one of the most colorful characters that ever trod the stage of
British history. His career was a series of brilliant and striking suc

cesses, until, at the age of fifty-seven, he had his head taken off by order
of King Henry the Eighth. Dark days, bright days, brilliance, humor,
courage, simplicity, the amazing spectacle of highest worldly honors cast

away for imprisonment and death, are present in the moving drama of his
life, culminating in his heroic refusal to yield his conscience to his King,
and walking, serene and smiling, to the block; there experiencing the
truth of a saying he had often used�"A man can lose his head and still
come to no harm". To those familiar with the difficulties of reading
earlier editions of this work, the Kennedy modernization will come as a

grateful relief; the modern spelling and form replacing Chaucerian

spelling and punctuation, but with the substance, the spirit, the graceful
prose-poetry of the original remaining intact.

Cresacre More's life of his great-grandfather has been ranked as a

classic by scholars since its first publication about 1651. A satisfactory
review of it must necessarily be an endeavor to epitomize the career of his
remarkable ancestor which he so fully and adequately records.
More was born in London February 6, 1478. His father was Sir John

More, Knight: Judge of the King's Bench. After his preliminary educa

tion, he entered the household of Archbishop Morton and was later sent
to Oxford. At eighteen, he was admitted to Lincoln's Inn, and for three

years lived without vow with the Charterhouse monks. Called to the Bar
at twenty-three, he had already made translations from the Greek An

thology, and in the same year was a reader in one of the Lawyers' Inns,
and lectured on Saint Augustine's De Civitate Dei. At twenty-six, he was

a member of Parliament. When King Henry VII demanded an "aid" of
$450,000 for the marriage of his daughter, More's ringing protest em

boldened the burgesses to cut the amount to $150,000; "whereupon the

King, conceiving great indignation towards him, could not be satisfied
until he had some way revenged it. And, forasmuch as he having nothing,
nothing could lose, his Grace devised a causeless quarrel against his

father, keeping him in the Tower until he had made him pay a hundred

pounds fine."
Married at twenty-seven, in the same' year he translated Lucien with

Erasmus, the famous Dutch scholar; at thirty-one, he wrote the Ode for
the Coronation of Henry the VIII. The following year he was the under-
sheriff of the City of London. Four years later, he was the King's am

bassador to Flanders and wrote the famous "UTOPIA, The Ideal Com

monwealth", hailed by all the scholars of Europe of that day as a work of

genius. It would be interesting to know how much influence this work
had upon the framers of our Declaration of Independence and the Consti-
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tution. It was certainly well known to them as a classic and resemblances
are not difficult to trace.
In 1516, More won a case for the Pope against the King and was

pressed to enter the King's service. In the same year, he was on an

embassy to Calais to settle disputes between English and French mer

chants. In April, 1518, he was made Privy Councillor and in July deliv
ered the public oration to Cardinal Campeggio, the Pope's Legate, wel
coming him in the name of the City of London.
More was appointed Under-Treasurer of the Exchequer in June, 1521.

Knighted in July of that year, he was the speaker of the House of Com
mons in 1523, in which year he wrote a defense of Henry VIII against
Luther. In 1524, he was made High Steward of Oxford University and in
1525, High Steward of Cambridge University and Chancellor of the
Duchy of Lancaster. On October 26, 1529, he was made Lord Chancellor
of England, as successor to Wolsey�the first layman and lawyer to hold
that high office. In a short time after his appointment, he brought his
dockets up-to-date, a thing unique in the English courts of that day.
After a tenure of nearly three years, More resigned his high office in

May, 1532.
Having given his opinion that there was neither legal nor moral ground

for Henry's divorcing his wife, Catherine, More saw, with a prescience
lacking in most of his high-placed contemporaries, that the King was

determined to get his true marriage declared null, to take Anne Boleyn
(with whom he had become infatuated) for his queen and to make Anne

Boleyn's child his heir through the disinheritance of the true heiress,
the Princess Mary. He saw further that, should the Pope refuse the

divorce, the King was prepared to attack and plunder the Church and
announce himself as its head in England, determining for his subjects
what they should believe. That More's vision was prophetic is shown by
the fact that the King and his great Lords, (after the break with the

Papacy because of the Pope's refusal to grant the divorce) took all
Church property in the country, and in four years after More's death,
the English parliament left to the King to define by proclamation what
men should believe in religious matters on pain of death.
In 1533, Archbishop Cranmer pronounced the marriage of Catherine

and Henry null, declared the marriage of Henry and Anne Boleyn valid
and crowned her as Queen in Westminster Abbey. More declined to be

present at the coronation; in February, 1534, he was charged with con

cealment of treason and proved his innocence before a committee of the

Privy Council. On April 13th, he was examined by the Royal Com
missioners at Lambeth, refused to take the oath for the Act of Succes
sion and Religious Supremacy, and on April 17th was sent to the Tower.
On July 1st, 1535, he was indicted for high treason, tried in Westminster

Hall, condemned to death, and on July 6th, beheaded.
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As reported by a contemporaneous Spanish diplomat, "He spoke little
before his execution. Only he asked the bystanders to pray for him in this
world, and he would pray for them elsewhere. He then begged them

earnestly to pray for the King, that it might please God to give him good
counsel, protesting that he died 'the King's good servant, but God's
first'".
Lovers of religious freedom will always experience a thrill of joy and

courage in More's last words. UTOPIA'S citizens recognized that there
was a power above the state; the man "in whom remaineth no further
fear than of the laws" might not be a citizen of UTOPIA. In his final

moments, More proved himself as the finest of the UTOPIANS.
The story of More's trials, imprisonment and conviction (on perjured

testimony) is too long to be detailed in a review, but his brilliant, cour
ageous and dignified defense of himself will be read with respect and ad
miration by lawyers of every shade of opinion as long as the profession
lasts. As pointed out by several of More's commentators, the principles
for which he laid down his life are plainly stated in his DIALOGUE OF

COMFORT, written while he was in prison. There his argument is that
no head of a state has the right to dictate the religious beliefs of his sub

jects, and he defends the right of an individual soul, against the com

mand of the civil power, to hold any dogma at all. For these principles,
he sacrificed fame, fortune, position, power, alienations of family affec

tion, and the ridicule and anger of nearly all of his friends, and perhaps
also that of the mass of Englishmen of his time, whose superficial thinking
led them to regard the matter as just another quarrel between the King
and the Pope, which would soon be patched up as others had been.
London bred, he spent his life among the intellectual, the wealthy and

powerful, being the legal representative of the great London merchants
and leader of the English Bar, with a practice so large that (even at that

early date) his income was one hundred thousand dollars a year. He
loved companionship, position and power, yet never lost that mysticism
which in his youth almost led him to become a Charterhouse monk.
Soldiers and diplomats, statesmen and scholars without number, passed
across his hospitable threshold; yet, when the guests had departed from

his sumptuous board, he quietly slipped away to his private chapel to
spend hours in prayer. Under his gorgeous robes as Chancellor he wore

his hair shirt, and during his term of office, he insisted on carrying the
cross in the procession of the poor on Good Friday, despite the strongly-
worded protests of exalted and disgusted courtiers.
No incident in Henry's career created such indignation in the political

and learned world of Europe as More's martyrdom. His great-grandson
quotes numerous protests in his book from the leading intellectuals of the

day. One from the great Italian Scholar and Bishop Paulus Jovius, tells
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Henry that he "shall never be able to bereave More of perpetual fame
by his unlawful wickedness; but the name of More shall remain constant
and in honor". Time has verified the truth of this prediction, for as man

and judge, he has been regarded with admiration for centuries. Erasmus
and Cardinal Pole, his contemporaries; Lord Herbert of Cherbury, Ser
geant Stone of Lincoln's Inn, Lord Mansfield, Lord Campbell, Blackstone,
Foss of the Inner Temple, Sir James MacKintosh, all give him unstinted
and unreserved praise. Few of these men shared More's religious views,
yet all write with indignation of the King's treatment of him. Nor has
the passage of time dimmed the lustre of More's reputation. Lawyers,
judges, and scholars still talk and write about him. The late Gilbert K.
Chesterton believed that More may come to be counted the greatest
historical character in English history. Professor Garrard Glenn of the
University of Virginia Law School points out1 that in Scott's recent clas
sic,2 the author's view is that Equity did not begin to assume the shape of
law until More became Chancellor, and took a great stride forward during
his administration. Professor Glenn says that More "reformed the prac
tice in Chancery and created the idea that Equity would relieve against
forfeitures, thereby transferring the ancient bond into a modern obliga
tion and also laying the groundwork for the present-day mortgage, with
its equity of redemption. More proposed, far in advance of his time, that
fusion of law and equity, in remedial practice, which his country enjoys
today under the Judicature Act of 1873, but which actually came into

being with the New York Code of Procedure of 1848 and lately has been

exemplified in the Federal Rules."
Since his death, critics have endlessly argued as to whether More was

consistent or "a bundle of antitheses"; medieval or modern; wise or

foolish; a success or failure. Perhaps the time has not yet come for his

proper appraisal. Certainly his fame is still high and durable, when a

leading modern authority pronounces him the father of Equity and of the
new Federal Rules of Civil Procedure. However, an indication of the

scope of his genius and a clue to his valiant, vibrant yet puzzling per
sonality can be found in the fact that within recent years, he has been
canonized by the Roman Catholic Church and simultaneously hailed by
the Soviets as a great Communist. At least, one can imagine the great
judge and the great author communing across the centuries when Franz

Werfel wrote in the preface to his moving story, "The Song of Berna-
dette".
"Even in the days when I wrote my first work, I vowed that I would

evermore and everywhere in all I wrote magnify the divine mystery and

the holiness of man�careless of a period which has turned away with

1Glenn, Saint Thomas More as Judge and Lawyer (1941) 10 Fordham L. Rev. 187.

2Scott, The Law of Trusts (1939).
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scorn and rage and indifference from the ultimate values of our mortal
lot."

LEO P. HARLOW*

THE PARDONING POWER OF THE PRESIDENT�by W. H. Humbert.f The
American Council on Public Affairs, Washington, D. C, 1941. Pp. 142. $2.50.

Professor Humbert has not written merely about pardons or the Presi
dent's power. On the contrary he has discussed: (1) the history of

clemency in England and the American Colonies and in the constitutional
convention; (2) these forms of clemency, to wit: "full pardon, pardon to

terminate sentence and restore civil rights, pardon to restore civil rights,
conditional pardon, amnesty, amnesty on condition, reprieve, commuta
tion, commutation on condition, and remission of fines and forfeitures";
(3) the court decisions which have interpreted the pardoning power; and

(4) the administration of the pardoning process and the country's experi
ence with it. All of this is done with apparent thoroughness in one

hundred and forty-two pages which contain a small amount of repetition.
This book gives very little opportunity for a reviewer to "strut his

stuff". The scholarship has been of that careful type that has left no

important error upon which one can take a free merry-go-ride. There is

nothing exciting about the publication nor great issues to debate. It is

just a plain recital of very plain, unemotional facts and opinions with a

number of statistical tables. It cannot be affirmed that the book is one

of great value but rather it is one concerning a subject of minor impor
tance, as governmental affairs are rated, honestly set forth.
No doubt, a journalist could have developed many human interest

stories from the files of the pardon attorney in the Department of Justice
but an examination of these was denied to the author.
The last chapter is entitled "Conclusion", but it is not recommended to

a reformer looking for an issue or a minister looking for a text for a

sermon. "Aside from criticism by Congress of presidential acts of

clemency during the period of Civil War and of Reconstruction, and aside
from criticism prompted by isolated instances of the exercise of clemency
upon questionable grounds, there has been only one damaging criticism
of the President's exercise of the pardoning power". This was contained
in a study of naval courts-martial.

KENNETH C. SEARS*

?Member of the Bar of the District of Columbia and of the Bar of Virginia.

tProfessor of Political Science, Hollins College, Va.
?Professor of Law, the University of Chicago Law School.
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CONCERNING ENGLISH ADMINISTRATIVE LAW�by Sir Cecil Thomas Carr.f
Columbia University Press, New York, 1941. Pp. ix, 189.

This book contains the six lectures delivered upon the Carpentier
Foundation at Columbia University in the fall of 1941. Prepared both
for delivery and for publication under the most extraordinary hazards
and difficulties of war, they trace the development of the genius of our law
in adapting itself in peace and in war to new times and new demands.
The first lecture, introducing the series, "recalls what may perhaps be
described as England's New Deal of the eighteen-thirties" which "created
problems of what is vaguely called 'administrative law' which are with us

still". The second lecture deals with the legislative phase of the work of
administrative agencies, and the fourth with their work of adjudication.
The third lecture is called "crisis legislation,"�for out of crises comes

delegation, and the scope of the authority of the central government and
of its officers is thereby increased. The fifth lecture is entitled "The
Written Laws". From the statutes, the jurisdiction in administrative
proceedings arises. Every student of administrative law is necessarily a

student of legislation, and interested, too, in the forms and techniques
for improving the manifestations of legislative activity. The final lecture
is entitled "Bureaucracy". Its tenor and point of view can best be pointed
out by repeating the author's description in the preface: "If we want to

improve administration and administrators, we must not always be de
riding them".
I found this book worthy of the comment of the publisher, that the

lectures were given to the great profit of an enthusiastic audience. The
author's familiarity with American research, decisions, and investiga
tions belies his title, and his modest description of himself as "groping
for American parallels to familiar English instances". Our domestic

controversy of the thirties between court and executive; the background
decisions of our Supreme Court; the investigations of the President's
Committee on Administrative Management, of the Attorney General's

Committee, and of Mr. Robert Benjamin as Moreland Act Commissioner
in New York, all find their place in these lectures.
The book should be read by those who have feared the road upon

which we have been travelling. The author believes that to both England
and America, "government, tolerated as an unfortunate necessity, is but
the means to the end; to both countries the end is liberty". It becomes

apparent that in the accomplishment of the end through the means of

government, administrative law is no foreigner in our midst. Instead it
would seem to be an essential element of the process of regulation through
which our liberties are secured. john w. macdonald*

tCarpentier Lecturer, Columbia University.
?Professor of Law, The Cornell Law School and Director of Research, New York State

Legislative Revision Commission.
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A MORE COOPERATIVE DEMOCRACY�by James D. Barnett.f Richard R.

Smith, New York, 1941. Pp.179. $2.00.

Just as the title of the volume gives something of a hint as to the
author's thesis, so does the subtitle�A Book for the General Reader�

indicate his purpose. The present book is designed, in other words, to
place before the reading public a non-technical case for consumers'
cooperation as the preferable scheme for organization of economic life
in the United States. Acknowledging the leadership of Warbasse,1 the

author, a political scientist at the University of Oregon, makes no pretense
of restating, in the fullness and perplexity of detail, the basic contentions
in support of cooperative organization of economic society. Rather, he
attempts, in language of the "average American," to depict the major
economic maladjustments of our time, to review the outstanding govern
mental efforts to find the clue to a better economy, and to demonstrate
". . . that the great mistake of our civilization is that, as mechanical in
vention developed and division of labor and aggregation of capital became
necessary, the consumers . . . did not in some way continue to own and

operate the means of production�not as individuals or profit corpora
tions, but as consumers' cooperative organizations, composed of various
units of government and (perhaps chiefly) of consumers' cooperative
societies, or combinations of these two�'the family writ large.' " The

Utopian consumer society that could result from a correction of that
mistake is pictured in glowing terms; there would be no unemployment,
no waste, no overproduction, no selfishness. The final note is, indeed,
on the level of a manifesto, as the author underlines the call to the con

sumers of the world: "Now is the appointed time for the aggressive pro
motion of reform."
Clearly, the author set for himself no mean project; any such attempt

to inventory "our times" is a herculean task. It is therefore not surprising
that his volume falls far short of perfection. One noticeable deficiency is
the tendency to build a chapter on a sequence of direct quotations. Only
in the one extensive chapter of the book�that on the "great experiment"
of N. R. A.�does the author distinctly write for himself. Undeniably,
the citation of authorities from Beatrice Webb to Hugh S. Johnson gives
the reader a taste of important viewpoints, succinctly expressed; yet
employed to the extent used here it is less effective than a forthright
presentation would have been. Thus, although the author here is a fer
vent believer in the thing he urges, the book unfortunately carries no

such ring of conviction as does, for instance, Streit's Union Now.2

tProfessor of Political Science in the University of Oregon.
Warbasse, Cooperative Democracy (3d ed. 1936).
2Streit, Union Now (1938).
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In fact, it has the danger of leaving in readers' mouths that scissors-and-
paste feeling so suicidal to the successful selling of any intellectual bill of
goods. To cite a further example, whatever success The Bottlenecks
of Business3 may have in reselling antitrust to Americans will be in large
part the result of the fact that Arnold told his story and makes his case in
his own words.
More serious probably are the deficiencies resulting from the very mag

nitude of the effort undertaken. Topics treated or touched upon just
about run the gamut of the Encyclopedia of Social Sciences. The new

feudalism, Adam Smith's economic theory, public enterprise, collective

bargaining, international economic planning, federalism, industrial self-
government, diversification of stock ownership, regimentation, handicraft
economy, theory of underconsumption�all are here. Even charitable
trusts are deemed to merit a three-page chapter because "they constitute
a compromise with the competitive profit system" whereby funds taken
from the people by economic exploitation are returned to the rightful
owners. In sum, there is an attempt to embrace such a maze of aspects
as to result often in superficiality of treatment and possibly to leave the

average reader more befuddled than instructed. Admitting that eco

nomic history and theory are not easily digestible by the normal mental

stomach, nothing is gained by inadequate explanations of present condi
tions or proposed solutions in terms of the balance or lack of balance
between production and consumption; or in continuing the inaccurate
damnation of Adam Smith's teachings as, next to Mammon, the root of all
evil. To "balance production and consumption" except at a given price
level is a feat that can't be performed by any manner of mental gym
nastics; while it is high time even the general public appreciated the fact
that Smith's 1776 declaration of independence from mercantilism in

favor of free enterprise governed by the impersonal mechanism of marked

price became the great apology for laissez-faire capitalism only by an ex

traordinary irony of history.
It is the present reviewer's belief that such inaccuracies could have been

avoided and the reader at the same time left with a clearer grasp of the
essential problem America faces in designing for Utopia, had the author
excluded much of his peripheral material in favor of a more careful, more
complete treatment of that which is central to his thesis and purpose.
That treatment would embrace a brief portrayal of the essential char

acteristics of the economy in which was born our intense faith in indi

vidualism and the curative powers of "supply and demand"; a concise

depiction of the impact of machine technology on that simple economy
and the train of economic and social consequences that has followed in

'Arnold, The Bottlenecks of Business (1940).
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the wake of the new phenomenon of overhead cost; a statement in lay
man's language of the major current theories of what is at bottom the
trouble with our economy, for it is the reviewer's belief that the concept
of oversaving and the economics of inflexible price can be made under
standable to those untutored in the dismal science; an evaluation of the

major New Deal legislation�N. R. A., Wage and Hour, Social Security,
Undistributed Profits, A. A. A., and others�against this background of
fact and theory so revealing of the pattern of that seeming hodge-podge;
followed by the author's description of the consumer movement and his
thesis that only when cooperation reaches beyond any great partnership
of capital and labor to place consumer interests foremost will there come

the true answer to men's dreams of a faultless economic life.
A reviewer's job is the easy one of critic; the paragraphs above repre

sent but "one man's opinion" as to how another man should have written
a book, but for reasons adequate to him obviously did not. The book is

out; if a better one can be written, let him who thinks he possesses the

ability put his pen to paper, but let the one who is without fault be the
first to cast aspersions on him who has tried. In this at once baffling
yet all-important matter of designing well for a truly more abundant life
for all, not only intellectual formulation of alternative solutions but gen
eral dissemination of the competing mental products must be had if the

marketplaces of thought are to offer wares worthy of exchange in the

great post-war barter that will shape the lives of millions yet unborn.
The author of the present work has striven to market among men a brand
of economic relationship that he is convinced will cure their materialistic
ills. May there be more earnest salesmen in this missionary work!

FRANK R. STRONG*

?Professor of Law, the Ohio State University College of Law.



BOOKS RECEIVED
A number of the books listed below will be reviewed

in the January issue of the Journal

Aigler, Bigelow & Powell�Cases and Materials on the Law of Property. (Amer
ican Casebook Series). West Publishing Co., St. Paul, 1942. Vol. 1�

Pp. li, 965. $6.00. Vol. 2�Pp. lxii, 992. $6.00.

Bogert, George G.�Handbook of the Law of Trusts. Second Edition. Horn
book Series. West Publishing Co., St. Paul, 1942. Pp. xviii, 738. $5.00.

Bonnett, Henri�The United Nations on the Way. World Citizens Association,
Chicago, 1942. Pp. ix, 170. $0.50.

Busch, Francis X.�In and Out of Court. (Foreword by Russell Whitman.
Illustrated by J. Kelly Fitzpatrick) . DePaul University Press, Chicago,
1942. Pp. xii, 306. $3.00.

Carr, Robert K.�The Supreme Court and Judicial Review. Farrar and Rine-

hart, Inc., New York, 1942. Pp. ix, 304. $1.50.

Chamberlain, Dowling, & Hays�The Judicial Function in Federal Administra
tive Agencies. The Commonwealth Fund, New York, 1942. Pp. xii, 258.
$3.00.

Friedrich, C. J. and Mason, Edward S.�Public Policy. A Yearbook of The
Graduate School of Public Administration, Harvard University, 1942.

(Vol. iii). Graduate School of Public Administration, Harvard University,
Cambridge, 1942. Pp. vii, 275. $3.00.

Georgetown University�Syllabus for two Courses of Study of one term each
on The Political Economy of Total War including An Essay on Geopolitics.
School of Foreign Service, Georgetown University, Washington, D. C.

Bibliography by Legislative Reference Service, Library of Congress, 1942.

Pp. 128.

Griffith, Ernest S.�The Modern Government in Action. Columbia University
Press, 1942. Pp. vii, 91. $1.00.

Gurvitch, Georges�Sociology of Law. (Preface by Roscoe Pound). Philo

sophical Library and Alliance Book Corporation, New York, 1942. Pp. xx,
309. $3.75.

Hancock, Moffatt�Torts in the Conflict of Laws. (Michigan Legal Studies).
Foreword by Hessel E. Yntema. The University of Michigan Press, Ann
Arbor and Callaghan & Company, Chicago, 1942. Pp. lviii, 288.

Jaffin, George�New World Constitutional Harmony: A Pan-Americanadian
Panorama. Columbia Law Review, New York, 1942. Pp. 53.

113



114 The Georgetown Law Journal [Vol.31

Kallenbach, Joseph E.�Federal Cooperation With The States Under The
Commerce Clause. The University of Michigan Press, Ann Arbor, 1942.

Pp. viii, 428. $4.00.

Millspaugh, Arthur C.�Democracy, Efficiency, Stability. An Appraisal of
American Government. The Brookings Institution, Washington, D. C,
1942. Pp. x, 522. $2.00.

Morgan, Edmund M. and Maguire, John M.�Cases and Materials on Evidence.
Second Edition. (University Casebook Series). The Foundation Press,
Inc., Chicago, 1942. Pp.1165. $7.00.

Orfield, Lester Bernhardt�The Amending of the Federal Constitution. (Michi
gan Legal Studies). Foreword by Henry M. Bates. The University of

Michigan Press, Ann Arbor and Callaghan and Company, Chicago, 1942.

Pp. xxvii, 242.

Riesenfeld, Stefan A.�Protection of Coastal Fisheries Under International Law.
Carnegie Endowment for International Peace, 1942. Pp. xii, 296. $2.00.

Robbins, James J.�The Government of Labor Relations in Sweden. The Uni

versity of North Carolina Press, Chapel Hill and American Scandinavian

Foundation, New York, 1942. Pp. xii, 367. $3.50.

Schattschneider, E. E.�American Government in Action. Party Govern
ment. Farrar and Rinehart, Inc., New York, 1942. Pp. xv, 219. $1.25.

Shulman, Harry and James, Fleming, Jr.�Cases and Materials on Torts. (Uni
versity Casebook Series). The Foundation Press, Inc., Chicago, 1942. Pp.
1100. $6.50.

State of New York. The Judicial Council�Eighth Annual Report and Studies.
Publishers Printing Company, New York, 1942. Pp. 510.

Symposium�Financing The War. Tax Institute, Philadelphia, 1942. Pp. ix,
357. $2.50.

Thurston, Edward S. and Seavey, Warren A.�Cases on Torts. (American
Casebook Series). West Publishing Co., St. Paul, 1942. Pp.1015. $6.00.

Uhler, Armin�Review of Administrative Acts. A Comparative Study of the
Doctrine of the Separation of Powers and Judicial Review in France and
the United States. (Michigan Legal Studies). Foreword by E. Blythe
Stason. The University of Michigan Press, Ann Arbor and Callaghan &

Company, Chicago, 1942. Pp. xxxi, 207.


	glj_v031_i01
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 
	Page 


