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Employer-Employee Services Invaluable as Rendered by

Trade Associations

'TTHE importance and value of trade associations to American industries
with respect to the services they perform in maintaining proper

employer-employee relations are fast becoming increasingly realized by
business leaders. The increasing demand for a continuation and extension
of existing social legislation in the United States is emphasizing this
realization that trade associations representing American business are

steadily becoming more and more necessary as administrative units in

every industry which is subject to various types of federal social legis
lation, such as the Walsh-Healey Act (public contracts law), the National
Labor Relations Act, and, particularly, the Fair Labor Standards Act

(wage and hour law) .

In general, trade association services of an employer-employee nature

consist of the dissemination of current information which represents the

ideas, policies and methods secured from their own members. They make
available also information on common labor problems, such as wages,
hours of work, labor turnover, educational and training practices, safety,
and vacations.
The most valuable function which trade associations are performing

with regard to employer-employee relations, however, is the rendering
of advice and assistance to members by aiding them to improve WOrk-
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ing conditions and to promote better relations between employers and
employees.
Specifically, trade associations are rendering invaluable service to their

members in one or more of the following ways which involve labor rela
tions: (1) providing personnel services; (2) supervising employee train
ing and education schedules; (3) establishing employee welfare services;
(4) assisting in the negotiation of agreements with employee organiza
tions; (5) operating placement services; (6) suggesting solutions for
many types of particular problems which involve employee relations;
and (7) acting as industry representative in labor matters before federal
and state administrative agencies.
Personnel practices sponsored by trade associations include employ

ment surveys and the collection and dissemination of information regard
ing rates of pay, working schedules, vacations, hiring and termination
procedures, and promotional practices. They include also the formulation
and promotion of industry policies with respect to these same types of
personnel practices just mentioned.
Employee training and educational work, as carried on by trade associa

tions, provides systematized training courses, manuals, and any other

systematized effort to instruct personnel in methods of production, dis

tribution, and management.
Employee welfare service work, on the part of trade associations, con

sists of the collection and dissemination of information relating to, and
the formulation and promotion of, industry policies with regard to the
character and establishment of such activities as accident prevention,
health programs, group insurance, and employees' thrift and benefit

plans.
Agreements with employee organizations, which trade associations en

courage, necessitate an activity on the part of such organizations which
includes the collection and dissemination of agreements between individual
members and labor organizations, and between local trade associations
and unions; the rendition of informational and advisory service; the for

mulation and promotion of industry policies, and the service as collective

bargaining agency for members.

The Fair Labor Standards Act

The best example of a trade association service in employer-employee
relations is probably the guidance and counsel that these organizations
can give to their members regarding their status with respect to the

coverage, meaning and legal implications involved in the provisions
of the Federal Wage and Hour law which became effective on October

24, 1938.
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General Observations. The wage and hour provisions of the Act in

general apply to the following: (1) employees engaged in producing,
manufacturing, mining, handling, transporting or in any manner work

ing on goods moving in interstate commerce; (2) employees engaged in

any process or occupation necessary to the production of such goods;
and (3) employees engaged in interstate transportation, transmission,
or communication. According to the language of the Act, employments
are included or excluded according to the words used in the law and as

they are interpreted by the courts, and not by the force of any adminis
trative ruling. Thus the wage and hour provisions are applicable to every
employee "engaged in commerce or in the production of goods for com

merce." In the Act, "commerce" is defined as trade, commerce, trans

portation, transmission, or communication among the several States, or
from any State to any place outside of such State.1
Nature of Employment Individual For Each Employee. The Act

does not deal with industries as a whole.2
It is important to bear in mind, therefore, that it is an individual mat

ter in every instance as to what is the nature of the employment of the
particular employee. Some employees in a given industry may not be

subject to the Act at all, while other employees in the same industry
may be subject to the Act in respect to some of their duties and not as to

others. In other cases, some employers in various industries may be sub

ject to the Act with respect to all of their employees, except those speci
fically exempted.3
There are four general distinctions that can be made when considering

whether or not the Act is applicable in a given situation :

(a) Employees who are "engaged in commerce" are those who are

engaged in industries which serve as actual instrumentalities and chan
nels of interstate commerce. Examples of such industries are telephone,
telegraph, radio and transportation employers;
(b) Employees are "engaged in commerce" who are an essential part

of the stream of such commerce. Such employees would be those em

ployed in warehouses whose storage facilities are used in the interstate
activities of those who may be engaged in the distribution of goods;
(c) Employees "engaged in the production of goods for commerce" are

typically, but not exclusively, those employees engaged in manufactur

ing, processing, or distributing plants, a part of whose goods move in
interstate commerce by being shipped out of the State in which the pro
ducing plants are located; and

Section 3, 52 Stat. 1060 (1938), 29 U. S. C. � 203 (b) (1940).
'Sections 6 and 7. 52 Stat. 1062, 1063 (1938), 29 U. S. C. �� 206-207 (1940).
*52 Stat. 1067 (1938) 29 U. S. C. � 213 (a) (1940).
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(d) The Act probably does not cover plants where the employees
process raw materials derived from within the State and where none

of the products moves in interstate commerce, even though the products
of such plants may come into competition with similar products which
have been manufactured elsewhere and have been moved in interstate
commerce. It is also probable that the Act does not cover plants in
which the employees process raw materials imported from without the
State and where none of the products moves in interstate commerce.

The Act specifically defines an employee engaged in the production
of goods as one "employed in the producing, manufacturing, mining,
handling, transporting, or in any other manner working on such goods,
or in any process or occupation necessary to the production thereof, in
any State."4 Employees engaged in the production of goods for com

merce, therefore, are not only those who are engaged in actual physical
work on the product itself, but may include maintenance workmen, watch
men, clerks, stenographers, messengers, and the like. These types of em

ployees are necessary participants in the production of commodities and
must be considered as engaged in processes or occupations "necessary
to the production" of those goods which are either in, or enter into,
interstate commerce.

In determining whether or not the Act is applicable to specific in

stances, employers should be guided by what the Administrator has

expressed in administrative rulings and also by what the courts have
declared is meant by interstate commerce and other provisions of the
statute. Past decisions of the courts have indicated that production, as

such, is not a part of interstate commerce but where it burdens or re

strains interstate commerce Federal jurisdiction becomes established over

the inseparable intrastate and interstate activity. When acts are per
formed which are otherwise not involved in interstate commerce but

which constitute direct interference with the "flow" of such commerce,

it has been held that Federal jurisdiction attaches to such circumstances.5
The application of the commerce clause of the Constitution to cir

cumstances which have resulted in the legal conception regarding the

flow or movement in interstate commerce has been a natural develop
ment of interstate commerce under modern conditions. It is the inevi

table recognition of the controlling fact that such streams of commerce

from one part of the country to another, which are constantly flowing,
are in their very essence the commerce among the States which histori

cally it was one of the chief purposes of the Constitution to bring under

'Section 3 (j), 52 Stat. 1060 (1938), 29 U. S. C. � 203 (j) (1940).
"Swift and Co. v. United States, 196 U. S. 375 (1905).
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national protection and control.6 It has been held repeatedly that manu
facturing is not interstate commerce, and that the power of Congress
does not extend to its regulation as such.7 The courts have held also, how
ever, that if Congress deems certain recurring practices, though not really
part of interstate commerce, likely to obstruct or burden it, it has the

power to punish conspiracies in which such practices are part of the

plan to hinder, restrain or monopolize interstate commerce.8

"Stafford v. Wallace, 258 U. S. 495 (1922).
'United Leather Workers Intern! Union Local No. 66 v. Herbert & Meisel Co., 265 U. S.

457 (1924).
"A Brief Practical Analysis of the Act. 52 Stat. 1060-1069 (1938), 29 U. S. C. �� 201-219

(1940).
Scope of the Fair Labor Standards Act of 1938. The Act is based upon the power

of Congress to regulate interstate commerce. The wage (� 206) and hour (� 207) pro
visions apply to employees "engaged in commerce or in the production of goods for
commerce." The Act defines ''commerce'' as follows: " 'Commerce means trade, commerce,

transportation, transmission, or communication among the several States or from any State
to any place outside thereof.'" � 203 (b). The minimum wages prescribed by the statute

are: 25 cents for the first year; 30 cents for the second and next six years; and 40 cents

after seven years. By order of the Administrator, based upon recommendations by an

industry committee (� 205), minimum wages higher during the first seven years and lower

during subsequent years than those prescribed by the statute, may be made effective. The
maximum workweek is: 44 hours for the first year; 42 hours for the second year; and 40

hours thereafter. Modifications of these provisions include one for industries found by the
Administrator to be of a seasonal nature � 207 (b) (3).
Declaration of Policy and Administration. The declared policy of the Act is to eliminate

unsound labor conditions through the regulation of interstate commerce. � 202. The child
labor provisions are being administered by the Children's Bureau (� 212) and the other

provisions of the Act are being administered by an Administrator appointed by the
President with the consent of the Senate. � 204. The Administrator has the duty of ap

pointing for each industry engaged in interstate commerce, or in the production of goods
for commerce, an industry committee, composed of representatives, in like numbers, of

the public, employers, and employees, appointed with due regard to the industry's geo

graphical regions. � 205.
Minimum Wages and Maximum Hours. Every employer must pay to each of his em

ployees engaged in interstate commerce or in the production of goods for interstate com

merce, wages at the following rates: (1) during the first year, not less than 25 cents an

hour; (2) during the next six years, not less than 30 cents an hour; (3) during the first
seven years, the minimum wage rate may be increased, by an applicable order (� 208) of
the Administrator, to a rate not in excess of 40 cents an hour; and (4) after the first seven

years or June 25, 1945, not less than 40 cents an hour, or the rate prescribed in an

applicable order (� 208) of the Administrator, whichever is lower, but in no case less than
30 cents an hour. The term "wage" includes the reasonable cost of furnishing an employee
with board, lodging, or other facilities according to custom as determined by the Admin
istrator. � 203 (m) .

Every employer must maintain a workweek for employees engaged in interstate com

merce or in the production of goods for interstate commerce: not longer than 44 hours

during the first year, 1938-1939; not longer than 42 hours during the second year, 1939-
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Coverage of the Act Deals with Individual Employees
and not with Particular Industries

The Fair Labor Standards Act does not confer upon the Adminis-

1940; and not longer than 40 hours after the second year, 1940. Longer workweeks may
be maintained if employees are paid at a rate not less than one and one-half times the

regular rate at which they are employed.
A longer workweek may be maintained: (1) as a result of a collective bargaining agree

ment (a) on a basis of 1,000 hours in 26 weeks, or (b) on a basis of 2,000 hours in 52 weeks;
or (2) for a period or periods of not more than 14 workweeks in the aggregate in any calen

dar year in an industry found by the Administrator to be of a seasonal nature. Under

these exceptions, the employees must be paid at a rate of one and one-half times the regu

lar rate for employment in excess of 12 hours in any workday or 56 hours in any workweek.
There are other exceptions from the workweeks' requirements (� 207), one of which

applies to work done for not more than 14 workweeks in the aggregate in any calendar

year with respect to employees engaged in the ginning of cotton or in the processing of

cottonseed, livestock, poultry, milk, or agricultural or horticultural commodities.

Wage Orders and Industry Classifications. In order to reach the objective of a univer

sal minimum wage of 40 cents an hour as rapidly as possible, the Administrator must

convene each industry committee from time to time. The industry committee must recom

mend the minimum wages to be paid under Section 6, which relates to minimum wages.

� 208.

Each industry committee must recommend reasonable classifications within the industry
for the purpose of fixing for each such classification the highest minimum wage rate,
not in excess of 40 cents an hour, which (a) will not substantially curtail employment in
such classification and (b) will not give a competitive advantage to any group in the

industry. � 208 (c) . No classification can be made, and no minimum wage rate can be

fixed, solely on a regional basis, but the industry committee and the Administrator must

consider among other factors the following: (1) competitive conditions as affected by
transportation, living, and production costs; (2) the wages established for work of like

or comparable character by collective labor agreements negotiated between employers and

employees; and (3) the wages paid for work of like or comparable character by employers
who voluntarily maintain minimum wage standards in the industry.
The industry committee must file with the Administrator a report containing its

recommendations. � 210. After notice and hearing, the Administrator must approve and

carry into effect the recommendations contained in the report by an order, if he finds

that they are supported by evidence, are in accordance with law, and will carry out the

purposes of the Act. If he finds to the contrary, he must disapprove such recommendations

and refer the matter again to the same committee, or to another committee for such in

dustry, which he may appoint for such purpose, for further consideration and recommenda

tions. All orders made by the Administrator are subject to review by the Courts.

Investigations and Child Labor Provisions. The Administrator or his representatives are

authorized to make investigations and gather data regarding wages, hours, and other con

ditions of employment, and to inspect and make transcriptions of records, and to ques

tion employees. � 211. Every employer must keep such records of employment and make

such reports therefrom as the Administrator may prescribe.
Beginning on October 24, 1938, no producer, manufacturer, or dealer can ship, or deliver

for shipment, in interstate commerce any goods produced in an establishment situated in

the United States in or about which any oppressive child labor has been employed within

30 days prior to the removal of such goods therefrom. � 212. "Oppressive child labor" means
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trator any general power to issue rulings9 excluding or including indus
tries within the coverage of the statute. Such an authority was sought
during the progress of the bill in Congress but no such provision was

included in the bill as it finally passed. A preliminary draft of the
measure provided that the Administrator should hold a succession of

hearings with reference to various industries, after which hearings, if
facts warranted, he was to be required to issue an order declaring the

industry to be one affecting interstate commerce. By virtue of such an

order, the particular industry was to come within the application of
the Act..
a condition of employment under which (a) any employee under the age of 16 years
is employed, except by a parent in an occupation other than manufacturing or mining;
or (b) any employee between the ages of 16 and 18 years is employed in any occupation
particularly hazardous or detrimental to health or well-being. � 203 (1) . Oppressive child
labor will not exist through employment of any person if the employer shall have an

unexpired certificate issued pursuant to regulations of the Children's Bureau certifying
that such person is above the oppressive child labor age.

Exemptions and Learners. The wage and hour provisions of the Act do not apply:
(1) to any employee employed in a bona fide executive, administrative, professional, or local
retailing capacity, or in the capacity of outside salesman; or (2) to any employee in any

retail or service establishment engaged primarily in intrastate commerce; or (3) to any

employee employed as a seaman, by air carriers, as a fisherman, by a local carrier, by a

local newspaper, in agriculture, as a learner, apprentice, or handicapped worker�covered

under the Administrator's regulations or orders; or (4) to a limited extent to employees
engaged in the handling or processing of agricultural or horticultural commodities. � 213.

The Administrator must provide by orders or regulations: (1) for the employment of
learners, apprentices, and messengers; and (2) for the employment of persons whose

earning capacity is impaired by age or physical or mental deficiency or injury, at lower-
than-minimum wages and subject to conditions prescribed by him. � 214.

Prohibited Acts and Penalties. Acts specifically prohibited by the Act include: (1) ship
ping or selling in interstate commerce goods in the production of which there was any
violation of the wage and hour provisions, or of any regulation or order issued by the
Administrator with reference to learners, apprentices, or handicapped workers; (2) viola
tions of the wage, hour, or child labor provisions or of any regulation or order issued

by the Administrator with reference to learners, apprentices, or handicapped workers;
(3) discharging or discriminating against employees for instituting or testifying in proceed
ings under the Act or serving on an industry committee; and (4) violations of the pro
visions of the Act with respect to keeping records and making reports of employment, or

making false records or reports with respect to employment. �215.
Any person convicted of wilful violation of any provision of the section outlining pro

hibited acts will be subject to a fine of not more than $10,000, or after the first offense
to imprisonment for not more than six months, or both. � 216. Violations of any of
the prohibited acts may be restrained by Federal courts. � 217. Any employer who violates
the wage or hour provisions of the Act will be liable to the affected employee in the
amount of the unpaid minimum wages, or the unpaid overtime compensation, and in an

additional equal amount of liquidated damages.
'Code of Federal Regulations, Tit. 29, c. V. (All references to regulations and interpre

tations of Wage and Hour Division, pending decisions of the courts, are based on this

citation) .



122 The Georgetown Law Journal [Vol. 31 : p. 115

In the absence of provisions in the statute giving to the Administrator
power to decide which industries come within the purview of the Act,
employments under the Act which are included or excluded must be
determined from the terms of the statute itself, as interpreted by the

courts, and not by the force of any administrative action. As stated by
the Wage and Hour Division, interpretations announced by the Adminis
trator, except in certain specific instances where the statute directs the
Administrator to make various regulations, definitions, and classifica
tions, serve to indicate merely the construction of the law which will
guide the Administrator in the performance of his administrative duties,
unless and until he is directed otherwise by authoritative rulings of
the courts.

The wage and hour provisions10 are applicable to employees "engaged
in commerce or in the production of goods for commerce." The term

"commerce" is defined as trade, commerce, transportation, transmission,
or communication among the several States, or from any State to any
place outside thereof. In the declaration of policy in the Act,11 Congress
set forth the purpose of the legislation, which was to remedy certain

evils, namely, "labor conditions detrimental to the maintenance of the
minimum standard of living necessary for health, efficiency, and general
well-being of workers," which Congress found "(1) causes commerce

and the channels and instrumentalities of commerce to be used to per
petuate such labor conditions among the workers of the several States;
(2) burdens commerce and the free flow of goods in commerce; (3) con

stitutes an unfair method of competition in commerce; (4) leads to

labor disputes burdening and obstructing commerce and the free flow
of goods in commerce; and (5) interferes with the orderly and fair

marketing of goods in commerce."
From this declared policy of Congress, the Wage and Hour Division

has taken the position that it is evident that, apart from certain specific
exemptions enumerated in the statute, Congress intended the widest

possible application of its regulatory power over interstate commerce,
and that the Administrator, in interpreting the statute for the purpose
of performing his administrative duties, should lean toward a broad inter

pretation of the key words, "engaged in commerce or in the production
of goods for commerce."
The Act provides12 that every employer shall pay the statutory mini

mum wage to "each of his employees who is engaged in commerce or in
the production of goods for commerce." As stated above, it is an indi-

1052 Stat. 1062, 1063 (1938), 29 U. S. C. �� 206, 207 (1940).
US2 Stat. 1060 (1938), 29 U. S. C. � 202 (1940).
M52 Stat. 1062 (1938), 29 U. S. C. � 206 (1940).
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vidual matter, therefore, as to the nature of the employment of the par
ticular employee.

Business cannot operate without employees who are engaged in the

production of goods for interstate commerce. The Act provides13 that

"proof that any employee was employed in any place of employment
where goods shipped or sold in commerce were produced, within 90 days
prior to the removal of the goods from such place of employment, shall
be prima facie evidence that such employee was engaged in the produc
tion of such goods." All employees in a place of employment where goods
shipped or sold in interstate commerce were produced, therefore, are

included in the coverage of the Act, unless the employer maintains the

burdening of establishing, as to particular employees, that their functions
are so definitely segregated that they do not contribute to the production
of the goods for interstate commerce, as these terms are broadly defined
in the Act. Of course this does not apply to employees engaged in specific
types of employment which are exempted from the provisions of the Act.14
The Act does not cover plants where the employees work on raw ma

terials derived from within the State and where none of the product
moves in interstate commerce. This is true, even though the product so
manufactured and sold locally comes in competition with similar products
which have been manufactured elsewhere and have been moved in inter
state commerce. Provisions designed to include such local industries

appeared in various drafts of the bill, but were stricken out and not in
cluded in the bill as it finally passed.
The Wage and Hour Division has ruled that since the Act contains

no prescription as to the place where the employee must work, it is
evident that employees otherwise coming within the terms of the Act
are entitled to its benefits whether they perform their work at home, in
the factory, or elsewhere.
The Act is not limited to employees working on an hourly wage. The

requirement as to minimum wages15 is that the employee must be paid
at the rate of not less than 25 cents an hour for the first year and not less
than a rate stepped up in succeeding years. According to the Wage and
Hour Division, this does not mean that employees cannot be paid on

a piece-work basis but merely means that whatever the basis on which
the workers are paid, whether it be monthly, weekly, or on a piece-work
basis, they must receive at least the equivalent of the minimum hourly
rate. Rules and regulations prescribed by the Administrator provide for
the keeping of records in such form as to enable compensation on a

piece-work basis to be translated into terms of an hourly rate.

HS2 Stat. 1069 (1938), 29 U. S. C. � 215 (b) (1940).
"52 Stat. 1067 (1938), 29 U. S. C. � 213 (1940).
"52 Stat. 1062 (1938), 29 U. S. C. � 206 (1940).
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Congress might have extended the Act to purely local commerce within
the District of Columbia, or within a Territory or possession, by virtue
of the national legislative power over such political units, but Congress
did not do so. To come within the coverage of the Act, employees must
be "engaged in commerce, or in the production of goods for commerce."
The Act defines commerce16 as meaning "trade, commerce, transporta
tion, transmission, or communication among the several States, or from
any State to any place outside thereof." The term State is defined17 as

meaning "any State of the United States, or the District of Columbia,
or any Territory or possession of the United States." Employees within
the District of Columbia, and the Territories and possessions,18 there
fore, are dealt with on the same basis as employees working in any of
the 48 States. Inasmuch as the Act makes no specific mention of the
Philippine Islands, they are excluded from its application by virtue of
the general provision in 48 U. S. C. 1003.
Employees are engaged in the production of goods for commerce

where the employer intends or hopes or has reason to believe that the
goods or any unsegregated part of them will move in interstate commerce.

If the employer, however, does not intend or hope or have reason to
believe that the goods in production will move in interstate commerce,
the fact that the goods ultimately do move in interstate commerce would
not bring employees engaged in the production of these goods within
the purview of the Act. The facts at the time that the goods are being
produced determine whether an employee is engaged in the production
of goods for commerce and not any subsequent act of his employer or of
some third party. Of course, the fact that the goods do move in inter
state commerce ordinarily will be strong evidence that the employer
intended, hoped, or had reason to believe that the goods would move

in interstate commerce.

If a lumber manufacturer, therefore, produces lumber to fill the order
of a local contractor in the expectation that the lumber will be used to

build a schoolhouse within the State, the manufacturer would not become

retroactively subject to the Act in respect to those goods if the contractor

subsequently goes bankrupt and the lumber is sold to a purchaser who
moves the lumber to another State. If, however, the lumber manufacturer
produced the lumber to fill an out-of-state order, the rights of his em

ployees19 would not be affected, under the Act, by the subsequent fact

"52 Stat. 1060 (1938), 29 U. S. C. � 203 (b) (1940).
"52 Stat. 1060 (1938), 29 U. S. C. � 203 (c) (1940).
"Alaska, Hawaii, Puerto Rico, the Canal Zone, Guam, Guano Islands, Samoa, Virgin

Islands.
"52 Stat. 1062, 1063 (1938), 29 U. S. C. �� 206, 207 (1940).
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that a fire destroyed the finished lumber before it could be shipped out
of the State.
Employees engaged in the production of goods that move out of the

State of production are engaged "in the production of goods for com

merce" even though the employer does not himself ship the goods across

State lines. It is immaterial that the producer passes title to the pur
chaser within the State of production. If the goods are purchased by an

out-of-state purchaser, f . o. b. the factory, and are taken by the purchaser
out of the State, the employees in the factory are engaged in the produc
tion of goods for interstate commerce. The same would be true if the

producer sells his product within the State of production to a wholesaler
who, in turn, sells them in interstate commerce.

There are other situations in which employees of an employer who
does not ship his goods directly in interstate commerce may yet be

engaged in the production of goods for commerce, according to the Wage
and Hour Division. This would be the case where one producer sells his

goods to a second producer within the State who, in turn, sells goods
in interstate commerce, the first producer's goods being a part or in

gredient of the second producer's goods. In this connection the Wage
and Hour Division bases its ruling on the definition of "goods" in the

Act,20 which term includes "any part or ingredient of goods." If a manu
facturer of buttons, therefore, sells his product within the State to a

manufacturer of shirts, the shirts being shipped in interstate commerce,
the employees of the button manufacturer are engaged in the produc
tion of goods for commerce. In like manner, if a lumber manufacturer
sells his lumber locally to a furniture manufacturer who sells his furni
ture in interstate commerce, the employees of the lumber manufacturer
would likewise come within the scope of the Act.
Even where the goods which one producer sells to another producer

are not technically parts or ingredients of the goods which the second

producer sells in interstate commerce, the employees of the first producer
may be within the scope of the Act, according to the Wage and Hour
Division. Where a manufacturer of containers, for instance, sells the
containers within the State to another manufacturer or to a shipper who
packs goods into the containers and sells the goods in the containers in
interstate commerce, the employees of the container manufacturer would
be engaged in the production of goods for commerce.

The Wage and Hour Division has considered another interpretation
based upon the definition of the term "goods"21 which provides that the
term "goods" does not include goods after their delivery into the "actual

"52 Stat. 1061 (1938), 29 U. S. C. � 203 (i) (1940).
*Ibid.
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physical possession of the ultimate consumer thereof." From this defini
tion it could be suggested that the manufacturer or shipper who uses the
containers to ship his own goods out of the State is the ultimate con

sumer of the containers and that, consequently, the employees of the con

tainer manufacturer would not be engaged in the production of goods
for commerce as the term "goods" is used in the Act. In the opinion of
the Wage and Hour Division, however, the manufacturer or shipper in
such case is not the ultimate consumer of the containers. At times, the
purchaser who consumes the contents of the container is the ultimate
consumer of the containers. For example, the ultimate consumer of a

shoe box is not the manufacturer of the shoes, but the man who buys
and wears the shoes. At other times, the ultimate consumer is the dealer
who destroys the containers. If goods are shipped in boxes, therefore,
and the wholesaler or retailer in the State of destination removes the

goods and destroys the boxes, such wholesaler or retailer would be the
ultimate consumer of the boxes.
The Wage and Hour Division, however, has discarded the question

as to who is the ultimate consumer and has taken the position that the

employees of the container manufacturer are subject to the Act. In its

opinion the fact that products lose their character as "goods" when they
come into the actual physical possession of the ultimate consumer does
not affect the coverage of the Act as far as the employees producing the

products are concerned. The facts at the time that the products are

being produced determine whether an employee is engaged in the pro
duction of goods for commerce, and at the time of the production of the
containers they were clearly "goods" within the meaning of the statute,
since they were not, at that point of time, in the actual physical posses
sion of the ultimate consumer.

All the term "goods" is intended to accomplish is to protect ultimate

consumers, other than producers, manufacturers, or processors of the

goods in question, from the "hot goods" provision of the Act.22 The

Wage and Hour Division feels that this seems clear from the language
used in the statute. The Act makes it unlawful for any person "to

transport . . . (or) . . . ship ... in commerce . . . any goods" produced
in violation of the labor standards set up by the Act. By defining
"goods"23 so as to exclude goods "after their delivery into the actual

physical possession of the ultimate consumer thereof other than a pro

ducer, manufacturer, or processor thereof", the Congress made it clear

that it did not intend to hold the ultimate consumer as a violator of

Section 15 (a) (1) if he should transport "hot goods" across a State

^52 Stat. 1068 (1938), 29 U. S. C. � 21S (a) (1) (1940).
"52 Stat. 1061 (1938), 29 U. S. C. � 203 (i) (1940).
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line. If a person purchases a pair of shoes from a retail store, therefore,
and carries the shoes across a State line, the purchaser is not guilty of
a violation of Section 15 (a) (1) if the shoes were produced in viola
tion of the wage and hour provisions of the Act. It should be noted in
this connection, however, that the retail or service establishment ex

emption in the Act24 does not protect the retail store from a violation
of the "hot goods" provision if it sells goods in interstate commerce

which were produced in violation of the wage and hour provisions.25
The Wage and Hour Division believes that Congress clearly did not in
tend to permit an employer to avoid the minimum wage and maximum
hours standards of the Act by making delivery within the State into the

physical possession of the ultimate consumer who transports or ships
the goods outside the State. It contends, therefore, that employees
engaged in building a boat for delivery to the purchaser at the

boatyard are within the coverage of the Act if the employer, at the time
the boat is being built, intends, hopes, or has reason to believe that the
purchaser will sail it outside of the State.
A garment manufacturer sends his goods to an independent contractor

within the State to have the materials sewn and returned to him for
further processing. After the materials have been sewn by the employees
of the independent contractor and subsequently are returned to the gar
ment manufacturer, they move in interstate commerce. The Wage and
Hour Division holds that the employees of the independent contractor
are engaged in the production of goods for commerce. It reasons that
there is nothing in the definition of the word "produced" in Section 3 (j)
that would lend any credence to the argument that the division of the

processes of production between the employees of the garment manu
facturer and the employees of the independent contractor who do the
work of sewing the garments in any way militates against the employees
of the independent contractor being engaged in the production of goods
for commerce. On the contrary, it points out that Section 3 (j) ex

pressly provides that "an employee shall be deemed to have been en

gaged in the production of goods if such employee was employed in

producing . . . such goods, or in any process or occupation necessary to

the production thereof."
Goods are defined28 so as to include "articles or subjects of commerce

of any character." Such a definition naturally includes publications,
pamphlets, or any other written materials. Employees engaged in the
collection and dissemination of information which is transmitted to other

'52 Stat. 1067 (1938), 29 U. S. C. � 213 (a) (2) (1940).
;52 Stat. 1062, 1063 (1938), 29 U. S. C. �� 206, 207 (1940).
'52 Stat. 1061 (1938), 29 U. S. C. � 203 (i) (1940).
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States in the form of publications, pamphlets, or any other written ma

terials, are therefore considered to be engaged in "the production of
goods for commerce," even though the actual work of printing may be
done by an independent printing establishment. Employees engaged in
this type of work would be those employed by trade associations and
research and compilation services. In many instances, such employees
may also be "engaged in commerce" because the continued use of the
mails and the channels and instrumentalities of interstate commerce in

collecting and disseminating information may bring the employees' work
within the category of work in interstate commerce.

The Wage and Hour Division has carefully made it clear that, where
an employee is engaged in the production of any goods for interstate

commerce, the Act makes no distinction as to the percentage of his

employer's goods or of the goods upon which he works that move in
interstate commerce. The entire legislative history of the Act leads to

the conclusion that Congress intended to exclude from the channels of
interstate commerce all goods produced under labor conditions detri
mental to the health, efficiency, and general well-being of workers.
The President's message advocating the passage of wage and hour

legislation stated that "goods purchased under conditions which do not

meet rudimentary standards of decency should be regarded as contra

band and ought not to be allowed to pollute the channels of interstate

trade." The Congress expressly found27 that the production of goods
under labor conditions detrimental to health, efficiency, and general well-
being of workers "causes commerce and the channels and instrumentali
ties of commerce to be used to spread and perpetuate such labor con

ditions among the workers of the several States." The reference in the

Act28 to "any goods" is convincing proof of this intent of Congress to

make no distinction as to the percentage of goods which move in inter

state commerce, in the opinion of the Wage and Hour Division. Thus

Section 15 makes it unlawful for any person "(1) to transport, offer for

transportation, ship, deliver, or sell in commerce, or to ship, deliver, or
sell with knowledge that shipment or delivery or sale thereof in com

merce is intended, any goods in the production of which any employee
was employed in violation of Section 6 or Section 7."

The conclusion of the Wage and Hour Division is, therefore, that
there is no justification for determining the applicability of the Act to

a particular employee on the basis of the percentage of the goods he

produces, or of his employer's goods which move in interstate commerce.

This does not necessarily mean, however, that an employee who at some

"52 5tat. 1060 (1938), 29 U. S. C. � 202 (a) (11) (1940).
"52 Stat. 1068 (1938), 29 U. S. C. � 215 (a) (1) 1940).
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particular time may engage in work which brings him within the cover

age of the Act is, by reason of that fact, thereafter indefinitely entitled
to the benefits of the statute. In determining the applicability of the

Act, the workweek is to be taken as the standard. If in any workweek
an employee produces goods for commerce and also produces goods for
local consumption or performs work otherwise outside the coverage of
the Act, the employee is entitled to both the wage and hour benefits of
the Act for all the time worked during that week, according to the Wage
and Hour Division. It holds that the proportion of the employee's time
spent in each type of work is not material. So an employee spending any
part of a workweek producing goods for commerce will be considered
on exactly the same basis as an employee engaged exclusively in produc
ing goods for commerce during the workweek, and the total number of
hours which the employee works during the workweek at both types of
work must be compensated for in accordance with the minimum wage
and maximum hour standards of the Act.

Accordingly, it must be understood that an employee may be subject
to the Act one week and not the next. Likewise, it must be true that
some employees of an employer may be subject to the Act and others
may not be so subject. The burden of affecting a segregation between
workweeks and between different employees is upon the employer, ac

cording to the Wage and Hour Division,29 and, as to any particular
employee not accorded the benefits of the Act during any workweek, it
would seem to be necessary to show that he did not prepare or handle
materials used in the production of goods for interstate commerce, nor
clean machinery used in such production, nor aid in any way in the pro
duction of goods for interstate commerce.

Many manufacturers or processors who produce goods for consump
tion wholly within the State of manufacture or processing, receive their
raw materials from without the State. Typical of this group is a baker
who receives his flour from outside the State and sells his bread for con

sumption within the State. The Wage and Hour Division holds that
the Act does not cover plants where employees work on raw materials
derived from within the State and where none of the product of the

plant moves in interstate commerce. This holding, however, does not
cover the status of employees manufacturing or processing raw ma

terials derived from outside the State where the product is sold for local
consumption. Employees engaged in the production of goods for local
consumption would seem to be excluded from the scope of the Act even
though raw materials upon which they work are brought in from out

side the State. Such employees, in the opinion of the Wage and Hour

"Par. 5, Interpretative Bulletin No. 1.
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Division, are certainly not "engaged in the production of goods for com
merce" as the term "commerce" is denned in the Act.30 They cannot be
considered as "engaged in commerce" because they are working on or

processing goods that have come to rest within the State and have ceased
to be articles moving in interstate commerce. Other employees in the
same plant, however, such as employees purchasing the raw materials
from other States or handling or unpacking them upon receipt from
other States, may be "engaged in commerce" and therefore entitled to
the benefits of the Act. As already stated, the coverage of the Act is
entirely an individual matter as to the nature of the employment of the
particular employee.
It. is important to notice, however, that there are some situations,

where employees produce goods for use entirely within the State of

production, in which the Wage and Hour Division contends employees
are deemed to be engaged in a "process or occupation necessary to the

production" of other goods which move out of the State of production,
and are, therefore, subject to the Act. Such a situation would exist
where employees of a tool and die concern work in a plant which sells
all of its products within the State for use by a producer of goods for
interstate commerce. According to theWage and Hour Division, the legis
lative history of the Act indicates that it was intended to apply to

employees who make or create tools, dies, patterns, designs, or blue

prints, all of which are sold within the State to a local purchaser who
uses the tools, dies, patterns, or blue prints in the production of goods
which move in interstate commerce.

In the case of a small coal mine selling all of its coal in the State to

a local manufacturer engaged in the production of goods for commerce,
where the manufacturer uses the coal to heat his plant and to drive his

machinery, are the employees of the mine engaged in "a process or occu

pation necessary to the production" of the manufacturer's goods which
move in interstate commerce? The Wage and Hour Division feels that
it should refrain from taking any position on any case which it believes
to be so clearly poised on the border-line between coverage and non-

coverage. In its opinion, no statement should be expressed on the mean

ing of the words "process or occupation necessary to the production of

goods" as applied to any extremely doubtful case until the courts have

at least indicated the broad outline of the meaning to be given to the

phrase.
Freqently the question arises as to whether or not the employees of

builders and contractors are entitled to the benefits of the Act. The

employees of local construction contractors generally are considered by

*>S2 Stat. 1060 (1938), 29 U. S. C. � 203 (b) (1940).
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the Wage and Hour Division not to be engaged in interstate commerce

because they do not produce any goods which are shipped or sold across

State lines. It is the opinion of the Division, therefore, that employees
engaged in original construction of buildings are not generally within the

scope of the Act, even if the buildings when completed will be used
to produce goods for interstate commerce. There may be employees of
such construction contractors, however, who may be engaged in interstate
commerce in the transportation of materials or in other forms of inter
state commerce who, for that reason, would be entitled to the benefits
of the Act.
The Wage and Hour Division believes that employees of contractors

engaged in maintaining, repairing, or reconstructing railroads, ships,
highways, bridges, pipe lines, navigable waters of the United States, or
other essential instrumentalities of interstate or foreign commerce are

engaged in interstate commerce and subjct to the Act. It believes also
that employees of contractors who are employed in maintaining, repair
ing, or reconstructing buildings or machinery used to produce goods for
interstate commerce are engaged in a "process or occupation necessary to
the production" of such goods within the meaning of the Act.31
The Wage and Hour Division has taken the position that some phases

of wholesaling come within the purview of the Act. It holds that "em

ployees who are an essential part of the stream of interstate commerce"
are included in the phrase "engaged in commerce", as, for example, em
ployees of a warehouse whose storage facilities are used in the interstate
distribution of goods. Following the same reasoning, employees engaged
in making sales at wholesale across State lines, or in work incidental
thereto are "engaged in commerce."
There are many instances in which wholesalers make their sales within

the State in which their places of business are located, but they pur
chase the goods which they wholesale from outside the State. Many
varying situations exist within the group of wholesalers who sell locally.
Sometimes shipment is made direct to the customer of the wholesaler
from the out-of-State manufacturer. At other times shipment may be
made to the wholesaler after the goods have already been resold to or

ordered by the customer. Employees engaged in connection with such
sales are an essential part of the stream of interstate commerce and are

included in the phrase "engaged in commerce", according to the Wage
and Hour Division.
A common situation is presented where employees of wholesalers have

their work confined to goods sold from stock of the wholesaler's place
of business. The Wage and Hour Division has considered the possibility
aS2 Stat. 1061 (1938), 29 U. S. C. � 203 (j) (1940).
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that a court may draw a distinction between employees engaged in connec

tion with the sale of goods in the original package and employees engaged
in connection with the sale of goods after the package has been broken.
It is of the opinion, however, that the courts will reject such a distinction
and hold that employees employed in connection with the wholesale sale
of goods brought in from outside the State are engaged in the stream of
commerce and entitled to the benefits of the Act, whether or not the
goods are sold in the original package. In the opinion of the Wage
and Hour Division wholesalers purchasing their goods from outside the
State should comply with the provisions of the Act.

Individuals to Whom the Act is not Applicable

The Fair Labor Standards Act states that "The provisions of Sections
6 and 7 shall not apply with respect to ( 1 ) any employee employed in a

bona fide executive, administrative, professional or local retailing capa
city, or in the capacity of outside salesman (as such terms are defined and
delimited by regulations of the Administrator)."32
The Administrator is given a large degree of discretion under Section

13 and it is clear from the very terms of the Act itself that Congress felt
that the mere use of the phrase "employed in a bona fide executive . . ."

capacity was adequate as a standard but inadequate as a detailed rule
to guide employers, employees and the courts. The Act gave to the

Administrator, therefore, the responsibility of amplifying and describing
more precisely the type of employees to whom the exemption would be

applicable. The use by Congress of the word "delimited" as well as the
word "defined" is a further indication of the extent of the Administra
tor's discretionary power. He is responsible not only for determining
which employees are entitled to the exemption, but also for drawing
the line beyond which the exemption is not applicable.
The general rule in situations of this nature is that the coverage of

the statute should be broadly interpreted and that exemptions should

be narrowly interpreted. This doctrine was recently restated in the

Hawkeye case33 in connection with the exemption in Section 13 (a) (5)
of the Act. In that case the court said that the manifest declared pur

pose of the statute was to eradicate from interstate commerce the evils

attendant upon lower wages and long hours of service in industry. Ac

cepting this as the declared purpose of the Act, exemption would tend

to defeat its purposes. The statute is remedial, with a humanitarian end

in view. For this reason, the court considered it to be entitled to a

=52 Stat. 1067 (1938), 29 U. S. C. � 213 (a) (1940).
"�Fleming v. Hawkeye Pearl Button Co., 113 F. (2d) 52 (C. C. A. 4th, 1940).
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liberal construction. The rule in the Dickson case,3i that a proviso carves

special exceptions only out of the enacting clause and those who set up any
such exception must establish it as being within the words as well as

within the reason thereof, was adopted by the court in the Hawkeye
case when it was stated that this rule of construction is applicable even

though the statute contains certain penal provisions. Where no penalties
are sought to be enforced, but only remedies, exemptions should be con

strued strictly.
Executive Employees. An employee employed in a bona fide execu

tive capacity35 means any employee: (a) whose primary duty consists of
the management of the establishment in which he is employed or of a

customarily recognized department or subdivision thereof; and, (b) who
customarily and regularly directs the work of other employees therein;
and, (c) who has the authority to hire or fire other employees or whose
suggestions and recommendations as to the hiring and firing and as to
the advancement and promotion or any other change of status of other
employees will be given particular weight; and, (d) who customarily and

regularly exercises discretionary powers; and, (e) who is compensated for
his services on a salary basis at not less than $30 per week (exclusive of

board, lodging, and other facilities); and, (f) whose hours of work of
the same nature as that performed by non-exempt employees do not
exceed 20 percent of the number of hours worked in the workweek by
the non-exempt employees under his direction�provided that these pro
visions shall not apply in the case of an employee who is in sole charge
of an independent establishment or a physically separated branch estab
lishment.
An employee must have as a primary duty the management of the

establishment, or a customarily recognized department thereof, in which
he is employed because group supervisors customarily perform a sub
stantial amount of the same work as do the individuals whom they
supervise. It would be improper to give as imposing a title as "executive"
to a person who supervises a collection of individuals performing a

job, or a series of jobs, but whose responsibilities would not include the
kind of permanent status that is properly associated with the manage
ment of a recognized department. A "department" may have varying
applications. Fundamentally and properly the distinction has been made
to lie between the supervision of a unit with a permanent status and
function and the supervision of a group of individuals assigned to a

specific job, even though the same employee may supervise similar jobs
at various times in different places or on different materials. The word

"United States v. Dickson, 40 U. S. 141 (1841).
"52 Stat. 1067 (1938), 29 U. S. C. � 213 (a) (1) (1940).
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"department" does not denote a specific type of unit but contemplates
the continuing function of the unit and the customary recognition of the
functioning unit as such.
Anyone who does not have the management of a department or sub

division as his primary duty could hardly qualify as not performing a

"substantial amount of work of the same nature as that performed by
non-exempt employees." If the amount of non-exempt work performed
by a managerial person, therefore, is not substantial, it would normally
follow that his "primary duty" consists of his managerial responsibili
ties.
In a large machine shop, there may be a machine-supervisor and two

assistant machine-supervisors. Assuming that the assistant machine-

supervisors meet all the other qualifications, and particularly that they
are not working foremen and do not perform the work performed by the
men under their supervision, they would qualify for the exemption.
A small department in a plant or in an office is usually supervised by

one person. Any attempt to describe one of the other workers in the

department as an assistant supervisor merely by giving him an honorific
title will almost inevitably fail as there would not be sufficiently real

supervisory work to keep two persons occupied unless one of them per
forms a substantial amount of work like that performed by the non-

exempt employees. Distinctions of this type are not difficult to make.
It is incorrect to assume that, in a large department, the supervision
cannot be distributed among two or three employees, sometimes even

more. But in such instances, assuming that the other tests are met,
especially the one concerning the performance of non-exempt work, each
such employee must be held to be one who "customarily and regularly
directs" the work of other employees in the department.
The plural form of the word "employee" was used deliberately by

the Wage and Hour Division in the drafting of the regulations because it

was felt that an employee, to be a true "executive", should direct the

work of at least two other persons. The rule has been called into ques
tion occasionally in connection with well-paid one-man department
heads, such as personnel directors, safety directors, and the like. The

rule deserves strict application in the case of executive employees, how
ever, and such employees as those heading one-man departments may

qualify for exemption as administrative employees.
The Wage and Hour Division believes that no individual, whether high

or low in the hierarchy of management, could be considered as employed
in a bona fide executive capacity unless he is directly concerned either

with the hiring or the firing and other change of status of the employees
under his supervision, whether by direct action or by recommendation to

those to whom the hiring and firing functions are delegated.
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In considering whether or not an individual is an executive, the Wage
and Hour Division applies the definition of an executive only to a person
who directs others or, in other words, only to a person who is responsi
ble for a department of a business. This implies authority over people,
a privilege generally considered desirable to possess. More important,
as justification for unlimited hours of work, the opportunities for pro
motion to higher executive positions are clearly greater for those who
already occupy some type of executive position. These intangible advan
tages are normally, though not always, accompanied by more tangible
advantages such as paid vacation and sick leave. Still more important
is the fact that executives have a greater security of tenure than almost
any other group of workers. When a factory retains only a skeleton
crew, the foreman is normally a member of that crew, while the others
who are members of the executive hierarchy also tend to retain their

positions. Even the lower paid executives, therefore, enjoy certain pre
rogatives that may be given weight.
In the application of the definition of the term executive to particular

situations, border-line cases will continually arise. In the opinion of the

Wage and Hour Division, the combination of supervisory and discretion

ary responsibilities that form the heart of the definition is usually iden
tifiable. It follows that there is no excessive danger of abuse through
the granting of misleading titles, and the like. Of course some abuse

may be practiced because some foremen and supervisors are paid ex

ceedingly low wages. Yet a rather low salary requirement, such as not
less than $30 for a workweek (exclusive of board, lodging, or other

facilities), will not impose an impossible task on those responsible for
the enforcement of the Act because most claims for exemption under this

heading can be analyzed without undue difficulty on the basis of the

job itself.
The $30 for a workweek can be translated into equivalent terms for

longer periods. The requirement is fulfilled, therefore, if the worker is

paid $130 for a month or a comparable amount for any other pay
period. The requirement is not fulfilled, however, by the earnings of a

person who is paid on art hourly basis. The shortest pay period which
can properly be understood to be appropriate for a person employed in
an executive capacity is obviously a weekly pay period, and hourly paid
employees should not be entitled to the exemption, according to the Wage
and Hour Division. The executive status in and of itself connotes at

least the tenure implied by a weekly pay period as the very minimum.
In some instances persons who would otherwise qualify as executive em

ployees, particularly sales managers and branch sales managers, are paid
in part or in full by methods of compensation which include commissions,
drawing accounts, and other items. In such instances, the salary re-
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quirement will be met if the employee is guaranteed a net compensation
of not less than $30 a week "free and clear." Similarly, if board and
lodging are involved, there should be a "free and clear" payment of $30
each week in cash.
Administrative Employees. An employee who is employed in a bona

fide administrative capacity must be a person:36 (a) who is compen
sated for his services on a salary or fee basis at a rate of not less than
$200 per month (exclusive of board, lodging, or other facilities); and,
(b) (1) who regularly and directly assists an employee employed in a

bona fide executive or administrative capacity (as such terms are de
fined in the regulations), where such assistance is non-manual in nature
and requires the exercise of discretion and independent judgment; or,
(b)(2) who performs, under only general supervision, responsible non-

manual office or field work, directly related to management policies or

general business operations, along specialized or technical lines requir
ing special training, experience, or knowledge, and which requires the
exercise of discretion and independent judgment; or, (b)(3) whose work
involves the execution, under only general supervision, of special non-
manual assignments and tasks directly related to management policies
or general business operations involving the exercise of discretion and

independent judgment.
While the terms "executive" and "administrative" are in large degree

overlapping in common usage, the Wage and Hour Division has consid
ered it both convenient and appropriate to limit the term "executive"
to persons whose duties include some form of managerial authority and
to persons who actually direct the work of other persons. The term "ad
ministrative" is reserved for persons performing a variety of miscel
laneous but important functions in business. This latter group is large
in modern industrial practice, and includes, typically, such persons as

personnel managers, credit managers, buyers, supervisors of machine

tools, safety directors, claim agents, auditors, wage-rate analysts, tax

experts, and many others.
The Wage and Hour Division has included three types of employees

within the exemption. The first type is the assistant to an executive or

administrative employee. In modern industrial practice there has been a

steady and increasing use of persons who assist an executive in the per
formance of his duties without themselves having executive authority.
Typical titles of persons in this group are executive assistant to the

president, confidential assistant, executive secretary, assistant to the

general manager, and administrative assistant. Generally speaking, such
assistants are found in large establishments where the official assisted

"52 Stat. 1067 (1938), 29 U. S. C. � 213 (a) (1) (1940).
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has duties of such scope and which require so much attention that the
work of personal scrutiny, correspondence, and interviews must be dele

gated. It is clear, however, that without adequate safeguards the claim
could be made that not only the executive secretary but also the special
messenger, for example, is an assistant to the general manager. It is

specified, however, that the assistance requires the exercise of discretion
and independent judgment. This in itself will assist in drawing a line
between the stenographer whose task is primarily mechanical in nature

and the true executive secretary who, although she may take some dic
tation and do some typing, is primarily employed because of her ability to
distinguish between callers at the office and to carry out other special and
important duties. The further requirement of a salary limit of not less
than $200 per month (exclusive of board, lodging, or other facilities)
should effectively prevent abuse.
The second type of employee exempted in the definition may be de

scribed as a staff rather than a line employee, or as a functional rather
than a departmental head. These employees include those who act as

advisory specialists to the management. Many of these types of em

ployees in the higher salary brackets are commonly described as con

sultants. Their advice is directly related to management policies. There
is likely to be some overlapping between these employees and profes
sional employees as in the case of legal advisers. Typical examples are

such persons as tax experts, insurance experts, sales research experts,
wage-rate analysts, investment consultants, foreign exchange consultants,
and statisticians. Also included in this group are persons who are in

charge of a so-called functional department, which may frequently be
a one-man department. The work of these employees is directly related
to general business operations. Typical examples are such employees as

credit managers, purchasing agents, buyers, safety directors, personnel
directors, and labor relations directors. Employees of this type in the

higher brackets habitually establish procedures and assist in the deter
mination of policies which must be followed by all the employees of
the employer. They can be of great importance, therefore, when given
authority, in the successful operation of their employer's business. Al

though they are in charge of departments, they frequently have no em

ployees under them or under their direct supervision and, therefore,
are not eligible for exemption as "executive" employees. In this situa

tion, as in other similar instances, the differentiation between the clerk
and the person with true administrative responsibility is to be found,
first, in the exercise of discretion and independent judgment, and, second,
in the receipt of an appropriate salary.
The third group reasonably described as "administrative" employees
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consists of persons who perform all types of special assignments requir
ing individual activity and judgment and directly related to manage
ment policies or general business operations. Among them are to be
found a number of persons whose work is performed away from the em

ployer's place of business. These employees would include traveling
auditors, lease buyers, traveling inventory men, field representatives of
utility companies, location managers of moving picture companies, and
district gaugers for oil companies. It should be particularly noted that
this is a field which is rife with honorific titles that do not adequately
portray the nature of the employee's duties. The field representative of
a utility company, for example, may be, on occasion, a glorified service
man. This general classification also includes employees whose special
assignments are performed entirely or partly inside their employer's place
of business. Examples are special organization planners, assistant buyers,
customer's brokers in stock exchange firms, so-called account executives
in advertising firms, certain salesmen, and contact or promotion men of
various types.
Professional Employees. "Professional" employee under the Act37

means any employee who is: (a) engaged in work (1) predominantly
intellectual and varied in character as opposed to routine mental, manual,
mechanical, or physical work, and (2) requiring the consistent exercise of
discretion and judgment in its performance, and (3) of such a character
that the output produced or the result accomplished cannot be standard
ized in relation to a given period of time, and (4) whose hours of work of
the same nature as that performed by non-exempt employees do not ex

ceed 20 percent of the hours worked in any workweek by the non-exempt
employees�provided that where such nonprofessional work is an essential

part of and necessarily incident to work of a professional nature, such es

sential and incidental work shall be counted as non-exempt, and (5)
requiring knowledge of an advanced type in a field of science or learn

ing customarily acquired by a prolonged course of specialized intellectual
instruction and study as distinguished from a general academic education
and from an apprenticeship, and from training in the performance of
routine mental, manual, or physical processes, or requiring knowledge
predominantly original and creative in character in a recognized field of
artistic endeavor as opposed to work which can be produced by a person
endowed with general manual or intellectual ability and training, and
the result of which depends primarily on the invention, imagination, or
talent of the employee; and (b) compensated for his services on a salary
or fee basis at a rate of not less than $200 per month (exclusive of board,
lodging, or other facilities), provided that this salary provision shall not

'52 Stat. 1067 (1938), 29 U. S. C. � 213 (a) (1) (1940).
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apply in the case of an employee who is the holder of a valid license or

certificate permitting the practice of law or medicine, or any of their
branches, and who is actually engaged in the practice thereof. A recent
decision of the New York State Court of Appeals38 furnishes a useful
guide to the question as to who may be entitled to the exemption afforded
by Section 13. The case involved the interpretation of a section of the
New York tax law which provides for the collection of an unincorporated
business tax but which exempts from the tax income derived from the
practice of the professions of law, medicine, dentistry, and architecture.
It exempts also any business entity deriving more than 80 percent of its
gross income from the personal services rendered by the members of the
entity "in the practice of any other professions" in which capital is not
a material income-producing factor. The court stated that, "We find

nothing in the record to prove that the service rendered by a custom
house broker requires knowledge of an advanced type in a given field
of science or learning gained by a prolonged course of specialized in
struction and study. Such a requirement we regard as implicit in the
term 'professional' when given its legal application and it is read in its
context in the statute here involved."

Although the term "professional" is no longer restricted to the tradi
tional professions of law, medicine, and theology, the Administrator is
bound to limit its application so that it will include only those profes
sions which have a recognized status and which are based on the ac

quirement of so-called professional knowledge through prolonged study.
The Wage and Hour Division, however, has recognized that persons
employed in the artistic professions, such as acting or music, can appro
priately claim the exemptions of persons in these occupations. Since the
test of the bona fide professional capacity of such employment is differ
ent in character from the test for persons in the learned professions, the
Division found it necessary to set up an alternative definition in addition
to the requirements common to both groups.
The work of "professional" employees should be of such a character

that the output produced or the result accomplished cannot be stand
ardized in relation to a given period of time. Thus although a lawyer
may be confined to regular office hours, he may within that time deter
mine the actual number of hours required for satisfactory preparation
or examination of each lease or document. The phrase "result accom

plished" indicates that, to obtain a standard in the sense of this require
ment, the result itself must be of the kind that can be standardized. The
nature of the accomplishment of each biologist or architect or lawyer

""People ex tel. Tower et al. v. State Tax Commission, 282 N. Y. 407, 412, 26 N. E. (2d)
955, 957 (1940).
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will differ, even though other biologists or architects or lawyers perform
similar work at times. Similarly, the work produced by a sculptor or

a violinist is not subject to standardization.
The essential elements of educational training which should be pos

sessed by "professional" employees are three: the first element is that
knowledge be of an advanced type, which means that it cannot be at
tained at the high school level; the second element is that knowledge
must be in a field of endeavor in science or of learning, which, although
not entirely definitive, does serve to distinguish the professions from the
mechanical arts where in some instances the knowledge is of a fairly
advanced type but not in the field of science or of learning; and the
third element is that knowledge must be customarily acquired by a pro
longed course of specialized intellectual instruction and study.
The word "customarily" in the educational training requirement

implies that in the vast majority of cases the specific academic training
is a pre-requisite for entrance into the profession. It makes the exemp
tion available to the occasional lawyer who has not gone to law school,
or the occasional chemist who is not the possessor of a degree in chem

istry, and the like, but it does not include the members of such quasi-
professions as journalism in which the bulk of the employees have

acquired their skill by experience rather than by any formal specialized
training. In many instances, however, some employees in these quasi-
professions would qualify for exemption under other provisions of the
definition or under the alternatives applicable to the artistic fields.
The Wage and Hour Division has taken the position that the three

traditional professions of law, medicine and theology occupy a distinc
tive position in the United States. Members of these professions acquire
a special status and are recognized as quasi-public officials. Until com

paratively recently only the members of these professions would have
been considered as persons employed "in a bona fide professional capa
city." This was recognized by the United States Supreme Court in the
Laws case39 when it was held that "formerly theology, law, and medicine
were specifically known as professions; but as the application of science
and learning are extended to other departments of affairs other vocations
also receive the name." This indicates, according to the Wage and Hour

Division, not only that a reasonable definition of "professional" must

extend beyond the traditional professions, but also that some special
consideration for members of these professions is reasonable. This special
consideration is, however, applicable only to those who have actually ac

quired the special status mentioned, or, in other words, to those who

have received a state license or certificate to practice law or medicine.

"United States v. Laws, 163 U. S. 258 (1896).
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The action of the appropriate state authority, therefore, will be taken
as an adequate substitute for the salary test in the case of the profes
sions of law and medicine.
As in the case of "administrative" employees, to be entitled to the

exemption "professional" employees must be paid at least $200 a month
on a salary or fee basis. The Wage and Hour Division has found that
in this field fee payments are common, and payment on a fee basis is

entirely consistent with professional status, even though the fees may
be earned at irregular intervals, sometimes frequently, sometimes far

apart. In determining compliance with the $200 a month requirement,
therefore, an agreement whereby an employee is guaranteed not less than
$200 for each month of employment will be clearly satisfactory. In
doubtful cases, however, compliance is assured if the employee's com

pensation for the time spent on a job is not less than $50 for a week's
work.
Outside Salesmen. The term employee employed in the capacity of

outside salesman in the Act40 means any employee: (a) who is employed
for the purpose of and who is customarily and regularly engaged away
from his employer's place or places of business in (1) making sales
within the meaning of Section 3 (k) of the Act, or, (2) obtaining orders
or contracts for the use of facilities for which a consideration will be

paid by the client or customer; and, (b) whose hours of work of the
same nature as that performed by non-exempt employees do not exceed
20 percent of the number of hours worked in the workweek by such non-

exempt employees� provided that work performed incidental to and
in conjunction with the employee's own outside sales or solicitations,
including incidental deliveries and collections, shall not be regarded as

non-exempt work.
An outside salesman is one who makes his sales at his customer's place

of business. This is the reverse of sales made by mail or telephone,
except where the telephone is used as an adjunct to personal calls. Any
fixed site, therefore, whether at home or in an office, used by an out
side salesman as a headquarters or for telephonic solicitation of sales
will be construed as one of his employer's places of business, even though
the employer is not in any formal sense the owner or tenant of the prop
erty. This does not mean, however, that an outside salesman loses his

exemption by displaying his samples in hotel sample rooms as he travels
from city to city, because sample rooms are not considered as his em

ployer's places of business.
The Wage and Hour Division has interpreted "sales" to mean the sale

of goods such as automobiles, coffee, shoes, cigars, stocks and bonds, and

'Section 13 (a (1) 52 Stat. 1067 (1938), 29 U. S. C. � 213 (1940).
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insurance. It does not consider, however, that the word "sales" covers
all activities which are popularly described as sales. Some activities,
however, such as the selling of time on the radio, the solicitation of ad
vertising for newspapers and periodicals, and the solicitation of freight
for railroads and other transportation agencies, are commonly known
as sales and frequently are denominated legally as sales under some

statutes and for certain purposes. The Wage and Hour Division, there
fore, considers these people as salesmen, in that their activities are of
the same nature as those of persons making ordinary sales, and within
the exemption for persons soliciting orders or contracts for the use of
facilities for which a consideration will be paid by the client or customer.
Service men, installation men, delivery men and collectors are not con
sidered in this category.

Sales promotion men and missionary men are not entitled to the
exemptions provided for outside salesmen. These persons are engaged
in paving the way for salesmen, assisting retailers and establishing sales
displays. Frequently the sales promotion man deals with retailers who
are not customers of his own employer but of his employer's customer,
the jobber. Incidental sales made by the sales promotion man under
these circumstances are normally credited to the jobber. When the re

tailers are actually customers of the employer, the promotion man's inci
dental sales are normally credited to the outside salesman who covers

the territory. The promotion man is primarily interested in sales by the

retailer, not to the retailer. Sales promotion men and missionary men

are persons who normally make no sales at all and who are not employed
for the purpose of making sales.
Outside salesmen ordinarily spend part of their working time in the

office. The city salesman frequently reports at the office in the morning
and again in the afternoon and engages there in such clerical work as

is necessary to complete the records of or correspondence concerning the
sales he has made or is about to make. Outside salesmen who do not

work in the city visit their employer's place of business at less frequent
intervals. In such cases, the salesman may require several days at the
office to catch up with the backlog of work connected with his outside

sales, prospective and completed. Conferences are frequently held for

outside salesmen, and may be weekly, monthly, quarterly or semi-annu

ally. They are considered to be a normal part of the outside salesman's.

job. Since the clerical work performed in checking sales made by outside
salesmen away from the office and attendance at sales conferences are

a recognized part of the duties of outside salesmen, the Wage and Hour

Division does not count such work as non-exempt work.
In determining the amount of time spent in travel as contrasted with
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the amount of time spent in actual selling, the nature of the goods being
sold and the density of the population are primarily the factors to be
considered. In sparsely settled regions the salesman, whatever the com

modity he sells, may spend more time on the road in travel, whether by
car, truck or train, than he does in his customer's place of business. The
reverse may well be true if he is a salesman in a large city. The Wage
and Hour Division, therefore, deems it proper to consider as part of
outside sales, all the time spent by the outside salesman in work per
formed incidental to and in conjunction with his outside sales. An

employee, therefore, who is regularly employed as an outside salesman
remains an outside salesman even when he attends a sales conference
for an entire week. In like manner, a route salesman who spends 60

percent of his time driving his truck and only 40 percent of his time in
the stores of his customers is likewise engaged as an outside salesman

provided that his truck-driving activities are directly concerned with the
sales and deliveries he makes and with nothing else. In such instances
the question is not one as to the percentage of time spent in driving the

truck, but rather whether or not he meets the further requirement that he
be "employed for the purpose of . . . and is customarily and regularly en

gaged in . . . making sales ... or obtaining orders or contracts."

Non-exempt work is that work which is not directly connected with the
outside sales made by the employee. It includes outside activities like

meter-reading, which are not part of the sales process. So is clerical or
warehouse work which is not related to the employer's own sales. The

training of other salesmen also is non-exempt work with the exception
that, where it is the custom for the salesman to be accompanied by the
trainee while actually making sales, in such circumstances, since both are

engaged in making sales, the work of both is considered exempt work.
The work of a helper, however, who merely assists the salesman in

transporting goods or samples and who is not directly concerned with

effectuating the sale is non-exempt work.
Frequently it may happen that when an outside salesman performs

certain types of non-exempt work he may be the only person employed
by his employer in performing such non-exempt work. Whenever an

outside salesman is performing work which is likewise performed by
other employees of his employer, the standard to be adopted is the work
week of those employees. When he is the only employee of his employer
who performs such work, the customary working hours of employees
of other employers who perform similar non-exempt work may be taken
as the standard. If an outside salesman, therefore, spends a certain
amount of time each week in the occupation of bookkeeper, and he is
the only bookkeeper employed by his employer, the standard may be the
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customary hours of work of bookkeepers in similar establishments where
full time bookkeepers are employed. In all doubtful cases, the standard
to be taken is 40 hours a week and the amount of non-exempt work
allowed, therefore, based upon the requirement of 20 percent of the num

ber of hours worked in the workweek by non-exempt employees, would
be 8 hours per week.
Sometimes employees, described as outside salesmen, merely deliver

orders in an amount exactly or approximately prearranged by custom or

contractual arrangement and frequently make collections for the goods
they deliver. The Wage and Hour Division has concluded that such

employees are not salesmen. Another group of employees, however,
commonly called "driver-salesmen" have been placed in a different cate
gory. The driver-salesman drives a truck, frequently a small panel-
truck, in which he carries an assortment of the articles he sells. He calls
on the same customers at frequent and regular intervals. He confers
with the customer, replenishes the customer's stock of goods, and if he
is introducing new varieties or new lines, endeavors to persuade the cus

tomer to buy some of the new products. He remains with the customer

only long enough to remove the empty bottles, cases, and other contain

ers, if these are to be returned to his employer and delivers the articles
sold to the customer. In some cases, as with cigars, if the order is large,
it is customarily shipped on instructions from the salesman, or if the
order is small, it is delivered immediately by the salesman. This method
of combining deliveries and sales is comparatively modern and is charac

teristically used where the products are small or varied. It is used also
where it is necessary to replenish the stock at extremely frequent inter
vals, such as daily or three or four times a week.
The persons who perform "driver-salesmen" jobs, generally speaking,

are both salesmen and truck drivers. The Wage and Hour Division has
reached the conclusion, based upon evidence presented at hearings, that
these persons are in fact employed as salesmen; they are given sales

training; they frequently attend regular sales conferences; and in most

instances they are paid either on a commission or a commission-plus-
salary basis.
While it is the ruling of the Wage and Hour Division that the driving

of a truck by a salesman is exempt work insofar as the truck is driven

only in connection with the salesman's own sales, nevertheless, driving a

truck or making collections is not exempt work when the truck is being
used to deliver goods sold by some one else, or when the collections
are for sales made by another employee. It is immaterial whether the

delivery or collection is made simultaneously with the sale, or whether,
as is customary in certain instances, the salesman takes the order and

delivers or collects for it subsequently.
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Only those employees who are employed for the purpose of making
sales are entitled to the exemption. Employees who are primarily em

ployed as truck drivers, therefore, and only incidentally or occasionally
as salesmen, must be denied the exemption. In border-line cases, the
factors to be considered are : the employer's specifications as to qualifica
tions for hiring; sales training; attendance at sales conference; method
of payment; proportion of earnings directly attributable to sales effort;
description of occupation in union contracts; comparison of duties of

employees in question and of other employees engaged as (a) truck

drivers, and (b) salesmen; possession of a salesman's or solicitor's
license when such license is required by law or ordinance; and the

presence or absence of custmary or contractual prearrangements con

cerning the amount to be delivered.
The Wage and Hour Division has considered it unjustifiable- at the

present time to make a salary qualification for outside salesmen. Its

position is that this group of employees, whose duties involve neither
importance nor prestige, can be defined without reference to earnings.
Its thought is that while it is absurd to speak of an executive who is

paid only $12 a week, it cannot be denied that a man can earn as little
as $12 a week and still be an outside salesman.



THE POWER OF CONGRESS TO TAX IN RESPECT TO
THE DISTRICT OF COLUMBIA

ROSS O'DONOGHUE*

T^HE District of Columbia is the sole area in the continental United
States over which there is no division of authority between state and

federal government. Furthermore, it is the only area of the United States,
territorial or otherwise, not now comprised in any state to which the
Constitution as originally adopted was applicable. It was, at that time,
a part of the State of Maryland. But the Constitution which from the
moment of its adoption was the supreme law of the whole country, in
cluding the section which later became the District of Columbia, contained
the provision for the selection and exclusive control by Congress of the
seat of government. Clause 17 of Section 8 of Article 1 of the Consti
tution confers upon Congress the power "To exercise exclusive Legislation
in all Cases whatsoever, over such District (not exceeding ten Miles

square) as may, by Cession of particular States, and the Acceptance of

Congress, become the Seat of the Government of the United States. . . ."
For these reasons the position of the District is unique and Congress'

power to control and tax it is equally unique. The question of the division
of the authority between the federal and state governments to control and
tax the rest of the United States, which, if in a state of flux, is yet well
understood, is not the problem of the District of Columbia. It is intended
to determine, as far as possible in this article, the extent and nature of

Congress' power of taxation over the District of Columbia and to see

what limits, if any, there are on this power.1
Since the Congress of the United States is the sole legislative body

possessed of the authority to make laws for the District, the question
naturally arises whether it acts in a different capacity in making laws

exclusively applicable to the District of Columbia than when making
laws for the whole nation. More specifically, is Congress' power limited
by Constitutional provisions applicable to state legislatures when legis
lating locally which do not apply when legislating nationally?
The question has for many years been only nibbled at by the courts

and there have been conflicting decisions which will be discussed. Quite
recently, however, the United States Court of Appeals for the District of
Columbia has gone very far toward resolving this problem in the case of

*B.A., 1933, M.A., 1934, Catholic University of America; LL.B., 1938, LL.M., 1939,
Georgetown Law School; Member of the Bar of the District of Columbia.
^he discussion of the power of Congress to tax for the District of Columbia as considered

in this article assumes that the tax is not uniform throughout the United States, but is in

the nature of a local tax.

146



1943] Power of Congress to Tax in D. C. 147

Nettd and Sauerhoff v. District of Columbia.2 Although this decision was

based on a careful and thorough consideration of most of the somewhat

meagre authorities, yet an examination of the implications of the decision
as well as other bases of Congressional power appears a justifiable under

taking.
The Neild case decides that a tax on the privilege of doing business

within the District of Columbia measured by the gross receipts of the
business whether derived from within or without the District is valid.
Thus Congress was held to have the power to impose a tax while legis*
lating for the District of Columia which if imposed by a state would, in
all probability, have been held unconstitutional as a burden upon inter
state commerce.8 In effect this means that Congress in legislating for
the District of Columbia is exempt from the restrictions of the commerce

clause which inhibit a state legislature.
The levy of a tax is not, of course, the only way in which interstate

commerce may be burdened,4 but it is the most usual and most important
way, As the state is prohibited from unduly burdening interstate com

merce by taxation, so also it is forbidden to burden unduly this commerce

in any other way. But it will be seen that if Congress is exempt from
consideration of the commerce clause in laying taxes for the District
of Columbia, it is likewise free from such considerations in making any
other District regulations which may affect commerce. Therefore, the
same considerations applicable to taxes affecting interstate commerce

will usually apply to other regulations affecting such commerce.

II

The prime question for determination in any analysis of the extent of

Congress' power to tax for the District of Columbia is the nature of the

authority that Congress exercises over the District and how this authority
differs from the authority that a state legislature has in making laws for
a state. If it should be found that the District of Columbia is not a state,
there is one other possible category into which it might fall; it might be

2110 F. (2d) 246 (App. D. C. 1940). This decision was considered controlling in General
Electric Co. v. D. C, 110 F. (2d) 261 (App. D. C. 1940) ; General Electric Supply Corp. v.
D. C, 110 F. (2d) 262 (App. D. C. 1940) ; Butler Brothers v. D. C, 110 F. (2d) 266 (App.
D. C. 1940) ; and Colgate Palmolive Peet Co. v. D. C, 110 F. (2d) 264 (App. D. C. 1940),
all of which were decided on the same day.
3Gwin, White & Prince v. Heneford, 305 U. S. 434 (1939). To the same effect are Western

Live Stock v. Bureau of Revenue, 303 U. S. 250 (1938) ; and J. D. Adams Mfg. Co. v.
Storen, 304 U. S. 307 (1938). But the recent case of McGoldrick v. Berwind-White Coal
Mining Company, 309 U. S. 33 (1940), indicates that even such an ancient stronghold in
the Interstate-Commerce Clause Line may eventually capitulate.
'South Carolina State Highway Department v. Barnwell Bros., 303 U. S. 177 (1938).
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a territory. Territories are not states as that word is used in the Consti
tution. In interpreting Art. I, Sec. 9, CI. 6, the Supreme Court said in
Alaska v. Troy:5

"The appellants insist that 'state' in the preference clause includes an incor
porated and organized territory. This word appears very often in the Constitution
and as generally used therein, it clearly excludes a 'Territory'."

But theDistrict of Columbia is very different from a territory. Whether
or not the Constitution is applicable in whole or in part in the territories,
it certainly is applicable in the District.6 As Mr. Justice Brown pointed
out in announcing the conclusion and judgment of the court in the famous
case of Dowries v. Bidwell:1

"This District had been a part of the States of Maryland and Virginia. It
had been subject to the Constitution, and was part of the United States. The
Constitution had attached to it irrevocably. There are steps which can never be
taken backward. The tie that bound the States of Maryland and Virginia to the
Constitution could not be dissolved, without at least the consent of the Federal
and state governments to a formal separation. The mere cession of the District
of Columbia to the Federal government relinquished the authority of the states,
but it did not take it out of the United States or from under the aegis of the
Constitution. Neither party had ever consented to that construction of the ces

sion. If, before the District was set off, Congress had passed an unconstitutional
act, affecting its inhabitants, it would have been void. If done after the District
was created, it would have been equally void; in other words, Congress could
not do indirectly by carving out the District what it could not do directly. The
District still remained a part of the United States, protected by the Constitution.
Indeed, it would have been a fanciful construction to hold that territory which
had been once a part of the United States ceased to be such by being ceded
directly to the Federal government."

In any event the Supreme Court thought that the District and terri
tories were alike in the one respect of not being states and said in New
Orleans v. Winter:*

"It has been attempted to distinguish a territory from the district of Columbia ;
but the court is of opinion, that this distinction cannot be maintained. They may
differ in many respects, but neither of them is a state, in the sense in which that
term is used in the constitution."

"258 U. S. 101, 111 (1922).
"'Doubtless Congress, in legislating for the Territories, would be subject to those funda

mental limitations in favor of personal rights which are formulated in the Constitution and
its amendments; but these limitations would exist rather by inference and the general spirit
of the Constitution from which Congress derives all its powers, than by any express and
direct application of its provisions." Late Corporation of Latter-Day Saints v. U. S., 136

U. S. I, 44 (1890).
T182 U. S. 244, 260-261 (1901).
'1 Wheat. 91, 94 (U. S. 1816).
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But a distinction must be made between the District and the territories
in determining the applicability of constitutional provisions.

Ill

If the District is a state within the meaning of constitutional provisions,
the problem would be simplified, and the same limitations imposed on a

state legislature might well apply to Congress in making laws for the
Federal city. Even if it is not a true state, it is still possible that it should
be considered so like one as to be restricted in the same way that the
states are restricted in the making of regulations that have effect outside
their borders. But the only local legislature for the District is also the
national legislature which has the very powers of which the states are

deprived. Can Congress sometimes act nationally and sometimes locally,
and if so is it in the one capacity restricted by constitutional limitations
that do not affect it in the other capacity?
It was, of course, not an original state, and it is at least doubtful

whether the District is a state within the meaning of Clause 17 of Section
8 of Article I, or any other constitutional provision. The dissenting opin
ion in Stoutenburgh v. Hennick9 said:

"Commerce between a citizen of Baltimore, which Hennick is alleged to be in
the prosecution in this case, and citizens of Washington, or of the District of
Columbia, is not commerce 'among the several states', and is not commerce be
tween citizens of different States, in any sense. Commerce by a citizen of one

State, in order to come within the constitutional provision, must be commerce

with a citizen of another State; and where one of the parties is a citizen of a

Territory, or of the District of Columbia, or of any other place out of a State
of the Union, it is not commerce among the citizens of the several States."

Although this is a dissenting opinion, the majority did not touch upon
the subject and decided the question involved on the basis of the right
of Congress to delegate power to a legislative assembly of the District.
A Federal district court decision has expressed the same doubt whether
commerce between the District of Columbia and a state is interstate
commerce within the meaning of the Commerce Clause, even to the extent

of questioning the constitutionality of an attempt by Congress to regulate
such commerce, United States v. Whelpley.10 The court there said:

"I am not myself expressing an opinion on the constitutionality of an act of
Congress regulating commerce from a state to the District of Columbia ... I
am, however, arguing that Congress, or some of its members, may have doubted
the power of Congress to forbid shipments of lottery tickets from a state to a

territory or to the District of Columbia."

'129 U. S. 141 (1889). See Dissenting Opinion 151.
M125 Fed. 616, 617 (W. D. Va. 1903).
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Another district court decision has cast doubt on the constitutionality
of the regulation of commerce between states and territories on the same

principle. In Ex parte Hanson?1 the court said :

"There is also a question whether the clause of the constitution (article I, � 8)
giving congress power 'to regulate commerce . . . among the several states', in
cludes the commerce between a state and. territory of the United States. The
latter is a state�a collection of persons occupying a certain territory, with a

legislative and executive organization�in the large and general sense of the word.
But a territory is not a member of the Union formed by the Constitution, and
'the several states' referred to therein among whom congress may regulate
commerce are only those embraced in such Union. Congress has power to regu
late commerce in the territories by virtue of its general power over them. But
it has no power over the internal commerce of a state, and its power over the
external commerce thereof is apparently qualified by the condition that it is
with a foreign state, a state of the Union, or an Indian tribe of the United States,
in which category the territory of Washington is not included. With this sug

gestion of the question, I leave it."

While it is evident that for ordinary purposes the plenary powers that

Congress has over the District are sufficient to enable it to regulate com

merce within the District, yet if it is not to be considered a state for the

purposes of the commerce clause, the question of whether Congress has
the power to regulate commerce between it and a state becomes important.
If Congress does not have the power, it might well mean that there is a

lacuna between the power of complete control over the District of Colum

bia and the equally plenary power to regulate commerce between the

States. In other words, authority to regulate commerce between the
District of Columbia and a state may conceivably not exist in either the

grant of full power over inter-state commerce or of full power over the

District. If this power is not granted expressly or impliedly to Congress
by the Constitution, then, of course, power does not exist. Thus, there
might be either a relationship in which there was no existing regulatory
power in either the national or the state government or else one which

the state could regulate not having delegated such power to the Federal

Government. On the other hand, not being expressly prohibited, Congress
might be considered to have the power to regulate the relation pursuant
to its exclusive grant of power over the District, just as a state would

have the power to regulate or strictly burden interstate commerce for its

own benefit if it had not delegated such power to Congress.
Actually, Congress continually makes laws pursuant to its combined

power over interstate commerce and over the District of Columbia, and
no one is heard to complain that such acts exceed the power of Congress
by regulating commerce between the District of Columbia and the States.

"28 Fed. 127, 131 (D. Ct. D. Ore. 1886).
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If the question is considered at all, the two powers of Congress in this

respect are apparently thought to meet and fill the gap. The decisions
which have adjudicated the situations in which this question is inherent,
base their conclusions as to the power of Congress on its plenary author

ity over the District of Columbia.
But in the recent decision of the Supreme Court in the Inter-Island

Steam Navigation Co. v. Hawaii,12 it was decided that for the territories
at least, either the commerce clause or the plenary power of Congress
over the territory would be sufficient authority for legislation which the

petitioners contended burdened interstate and foreign commerce. Mr.

Justice Black said:

"Congress had the power to subject petitioner to this tax by virtue of its

authority over the Territory, in addition to its power under the Commerce
Clause."

In Howard v. Illinois Central Railroad Co. (Employer's Liability
Cases) ,13 the court said :

"The legislative power of Congress over the District of Columbia and the
Territories being plenary and not depending upon the interstate commerce clause,
it results that the provision as to the District of Columbia and the Territories, if
standing alone, would not be questioned."

The act of Congress in question was held unconstitutional, because

Congress did not indicate that it was to be applied only to railroad

employees engaged in interstate commerce, but rather let it appear that
it was applicable to all employees of interstate carriers whether the par
ticular employee were engaged in such interstate commerce or not.14 On
the other hand, the Court of Appeals of the District of Columbia held that
the act was valid in the District, whether any employee were engaged in
interstate commerce or only in an intra-District transaction. The South
ern Railway was, of course, not engaged in intra-District business, but in
business between the District and the several states of the Union. In

Hyde v. Southern Railway Company,15 the court said:

"305 U. S. 306, 314 (1938).
M207 TJ. S. 463, S00 (1908).
"The second Employer's Liability Act of April 22, 1908, in which the proper limitations

were incorporated was unanimously held constitutional in In re Second Employer's Liability
Cases, 223 TJ. S. 1 (1912).

M31 App. D. C. 466, 470 (1908). This decision was called a ''well-considered opinion"
by the Supreme Court in holding the First Act applicable to territories, El Paso and North
eastern Railway Co. v. Gutierrez, 21S U. S. 87 (1909), thus, as strongly as possible without
having the specific issue directly before it, approving its application to the District of
Columbia. It was directly held constitutional in McNamara v. Washington Terminal Com
pany, 35 App. D. C. 230 (1910) ; and see also Philadelphia B. & W. R. Co. v. Tucker, 35
App. D. C. 123 (1910).
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". . . the power of Congress in the District of Columbia is plenary, and ex

tends to the regulation of all commerce of whatsoever nature that may be carried
on within its boundaries; and the act expressly applies to all employees of com
mon carriers in said District without regard to the character of the commerce

engaged in."

In Jefferson v. District of Columbia,16 the Court of Appeals upheld a

fine imposed upon the owner of a steamship for serving intoxicating
liquors in the District of Columbia without having obtained a license.
The boat was plying between the District and a Maryland resort, but
the liquor involved was served while the boat was entirely within the
territorial waters of the District.17 The court said:

"That the vessel on which the acts claimed to be unlawful were committed
may have been engaged in interstate commerce is of no weight in this determina
tion, because the power of Congress in the District of Columbia is plenary and
extends to all commerce of whatsoever nature that may be carried on within its
boundaries."

It is clear from these cases that the Court of Appeals does not consider
it necessary for Congress to invoke the commerce clause when making
laws that directly affect commerce between the District of Columbia and
the states, at least providing the act can be carried out entirely within
the District. If the basis for the regulation of such commerce were the

theory that for these purposes the District is to be considered a state,
it is obvious that the commerce clause would furnish the necessary power.
Some cases have already been cited which indicate that the District is
not to be considered a state for the purposes of the Commerce Clause, but
it seems advisable, in view of the importance of the question, to make a

more complete examinaton of cases which may throw light on the ques
tion of whether the District is a state or not, and if it is ever considered
a state, to determine what significance should be attached to such con

clusions.
A survey of the cases shows that for some purposes the District of

Columbia is considered a state and for other purposes it is not. A great
deal depends on what is meant by "state" in the particular context.
Chief Justice Marshall, speaking for the Court in Hepburn and Dundas

v. Ellzey,is said:

"On the part of the plaintiffs it has been urged that Columbia is a distinct

political society; and is, therefore, 'a state' according to the definition of writers
on general law.
"This is true."

"40 App. D. C. 381, 383 (1913).
"This was, of course, prior to the enactment of national Prohibition, or of prohibitory

acts in the District of Columbia or Maryland.
M2 Cranch 445, 452 (U. S. 1805).
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But the court held that although the District is a state in the theoretical

political sense, yet it is not a state in the sense in which it is used in the

constitutional proviso which permits resort to the federal courts by citi

zens of different states.19
The same view was taken in Hooe v. Jamieson,20 where the court said:

"We see no reason for arriving at any other conclusion than that announced by
Chief Justice Marshall in Hepburn v. Ellzey, 2 Cranch. 445 Feb. Term 1805,
'that the members of the American confederacy only are the States contemplated
in the Constitution'; that the District of Columbia is not a state within the

meaning of that instrument; and that the courts of the United States have no

jurisdiction of cases between citizens of the District of Columbia and citizens of
a State."

The contention that the District was a state was again brought forward
only to be rejected for the purposes of the case by the Supreme Court in

Metropolitan Railroad Co. v. District of Columbia.21 Justice Bradley
there said :

"It is undoubtedly true that the District of Columbia is a separate political
community in! a certain sense, and in that sense may be called a State; but the
sovereign power of this qualified State is not lodged in the corporation of the
District of Columbia, but in the government of the United States."

In De Geofroy v. Riggs,22 which was decided at the same term as the

Metropolitan Railroad Company case, the Court held the District of
Columbia was comprised in the term state in a treaty with France,
although it seemed to realize that it was stretching a point in so holding.
No constitutional use of the word was involved, and there could have
been no question but that the District of Columbia would have been
included within the terms of the treaty, if any thought had been given
to the question at the time the treaty was being made. As long as justice
was being done and the intent of the treaty was being carried out, there
could be no objection to giving the word "state" its wider rather than its
strict constitutional meaning.
The court in O'Donoghue v. United States23 cited Downes v. Bidwell

by way of summation of this question, saying:
"After an exhaustive review of the prior decisions of this court relating to the

"The same rule was held opplicable to citizens of territories in New Orleans v. Winter,
1 Wheat. 91 (U. S. 1816) ; and see also Cameron v. Hodges, 127 U. S. 322 (1888) ; Barney
v. Baltimore, 6 Wall. 280 (TJ. S. 1867). The law is now amended to allow resort to United
States courts by citizens of the District of Columbia and the territories. 54 Stat. 143,
28 U. S. C. � 41 (1) (1940).

M166 U. S. 395, 397 (1897).
a132 U. S. 1, 9 (1889).
^133 U. S. 258 (1890).
"2S9 U. S. 516, 543 (1933).
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matter, the following propositions, among others, were stated, as being established:
" '1. That the District of Columbia and the territories are not States, within

the judicial clause of the Constitution giving jurisdiction in cases between citizens
of different states.' . . .

" '3. That the District of Columbia and the territories are States, as that
word is used in treaties with foreign powers, with respect to the ownership,
disposition and inheritance of property; . . ,'"24

To state the proposition more broadly, the District of Columbia is not
a state in any but a general sense, and it is not a state as that word is used
in any section of the Constitution.

IV

It is sometimes contended, indeed, has even been held, that although
the District of Columbia is not a state, it is analogous to one and Congress
is restricted by the same constitutional provisions as the states them
selves when legislating for the District. The argument is that Congress in
legislating for the District is acting in a different capacity than when it is

legislating for the Union as a whole. The argument has received con

siderable support from the courts, some of it real and some of it only
apparent. Probably the first time the question was raised was in Lough
borough v. Blake,25 where the question, as stated by Chief Justice Mar

shall, was :

"Has Congress a right to impose a direct tax on the district of Columbia?
"The counsel who maintains the negative has contended, that congress must be

considered in two distinct characters. In one character, as legislating for the states ;
in the other, as a local legislature for the district. In the latter character, it is

admitted, the power of levying direct taxes may be exercised; but it is contended,
for district purposes only, in like manner as the legislature of a state may tax
the people of a state for state purposes.,
"Without inquiring, at present into the soundness of this distinction, its possible

influence on the application, in this district, of the first article of the constitution,
and of several of the amendments, may not be altogether unworthy of considera
tion. It will readily suggest itself to the gentlemen who press this argument, that
those articles which, in general terms, restrain the power of congress, may be

applied to the laws enacted by that body, for the district, if it be considered as

governing the district in its character as the national legislature, with less diffi

culty, than if it be considered a mere local legislature.
"But we deem it unnecessary to pursue this investigation, because we think

the right of congress to tax the district does not depend solely on the grant of
exclusive legislation."26

^Another instance in which citizens of the District of Columbia have been held not to be

citizens of a state is under the Federal Interpleader Act of Feb. 22, 1917, c. 113, 39 Stat. 929

(Amended Feb. 25, 1925, c. 317, Sees. 1-3, 43 Stat. 976). This point was decided in Mutual

Life Ins. Co. of New York v. Lott, 275 Fed. 365 (S. D. Cal. 1921).
"S Wheat. 317, 318 (U. S. 1820).
The tax considered was a direct tax apportioned among the several states according to

population. The question of the necessity of apportionment is more fully discussed later.
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Another case which appears to give some support to this theory is

Mattingly v. District of Columbia.21 There the court said:

"Under the Constitution, Congress had power to exercise exclusive legislation
in all cases whatsoever over the District, and this includes the power of taxation.
Cohen v. Virginia, 6 Wheat. 264. Congress may legislate within the District,
respecting the people and property therein, as may the legislature of any State
over any of its subordinate municipalities."

Again in Gibbons v. District of Columbia 28 speaking of the Lough
borough case, the Court said :

"The point there decided was that an act of Congress, laying a direct tax

throughout the United States in proportion to the census directed to be taken
by the Constitution, might comprehend the District of Columbia; and the power
of Congress, legislating as a local legislature for the District, to levy taxes for
District purposes only, in like manner as the Legislature of a State may tax the
people of a State for State purposes, was expressly admitted, and has never since
been doubted. In the exercise of this power, Congress, like any State Legislature
unrestricted by constitutional provisions, may at its discretion wholly exempt
certain classes of property from taxation, or may tax them at a lower rate than
any other property."

The Court of Appeals of the District of Columbia spoke to similar
effect in American Security and Trust Company v. Rudolph29 when it
said:

"Congress is the sole legislative body for the Union, and in a broad sense all
of its enactments are laws of the United States. But it has two distinct classes
of legislative powers. The general function which it was established to perform
is the enactment of laws that operate and govern throughout the United States.
By virtue of the cession of the District of Columbia, it became invested with
special legislative powers therein to the full extent possessed by the state of

Maryland before the cession occurred. These powers, as exercised in the Code
of Laws for the District and in legislation of the character involved here are local
in their nature and purpose, and expressly limited to the boundaries of the
District. They are not laws of the United States, having operation throughout
the Union, but special enactments for the regulation of persons and property in
the District of Columbia exclusively. They are local, and not general."

But the only real significance of these cases is that Congress has exclu
sive power over the District of Columbia. The natural exclusive power
that a state government has over the particular state has been split by
the delegation of power contained in the Constitution. Part of the com

plete sovereignty which the state possessed was delegated to the federal

government and part of it was retained, so that there are two separate
sovereignties exercising authority in any state, the respective spheres of

"97 U. S. 687, 690 (1878).
^116 TJ. S. 404, 407-408 (1886).
=�38 App. D. C 32, 45 (1912).
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authority having been denned by the Constitution. No such split author
ity is to be found in the District of Columbia for all sovereignty is in the

government of the United States. It is only in this sense that the powers
of state and national government can be said to exist in Congress in its
exercise of authority over the District. Since there is no divided authority,
it is only by a forced and virtually imaginary interpretation that any
argument can be made that Congress acts in two distinct capacities, at
one time bound by certain requirements and at other times not.

Chief Justice Marshall made it abundantly clear in Cohens v. Vir

ginia30 that the power over the District is not distinct from any other

power of Congress:
.
"In the enumeration of the powers of congress, which is made in the 8th section

of the first article, we find that of exercising exclusive legislation over such dis
trict as shall become the seat of government. This power, like all others which
are specified, is conferred on congress as the legislature of the Union; for, strip
them of that character, and they would not possess it. In no other character can

it be exercised. In legislating for the district, they necessarily preserve the
character of the legislature of the Union; for it is in that character alone that
the constitution confers on them this power of exclusive legislation. . . ."
"The clause which gives exclusive jurisdiction is, unquestionably, a part of

the constitution, and, as such, binds all the United States. Those who contend
that acts of congress, made in pursuance of this power, do not, like acts made in

pursuance of other powers, bind the nation, ought to show some safe and clear
rule which shall support this construction, and prove, that an act of congress,
clothed in all the forms which attend other legislative acts, and passed in virtue
of a power conferred on, and exercised by Congress, as the legislature of the

Union, is not a law of the United States, and does not bind them."

The whole point of this is that no legislation of Congress is restricted
in its effect by the particular grant of power under which it is enacted.

Legislation for the District is not confined to the bounds of the District,
unless the act of Congress makes it entirely clear.
An exceptionally good decision which demonstrates that in legislating

for the District of Columbia, Congress is acting in its capacity of a

national legislature is Grether v. Wright.31 The decision was rendered by
William Howard Taft, then a circuit judge. The question in the case

was whether bonds of the District of Columbia issued as tax exempt were
exempt from taxation by the states. After reviewing the decisions in

which the Supreme Court had held that obligations issued on the credit
of the United States were not taxable by the states, the court said:

". . . They [the bonds] were issued for a purpose as national as the making
of war, the maintenance of the public credit, or the construction of a navy;
and in effecting that purpose by means of the express constitutional power to

"6 Wheat. 264, 424 (U. S. 1821).
a75 Fed. 742, 7S7 (C. C. A. 6th, 1896).
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borrow money on the credit of the United States, the legislative power of con

gress was as territorially extensive as the exercise of the power for any other
constitutional purpose. Hence it operated in each state upon the taxing officers
of each state and upon the government thereof, and expressly forbade the taxation
of these bonds."

If it is true that Congress acts only as the national legislature whether
or not it is legislating specifically for the District of Columbia, it is then
also true that no restriction of the Constitution especially applicable to

the states can be applicable to Congress. In support of this proposition
in the case of Wight v. Davidson,32 in which a special assessment for
benefits in the District of Columbia, which allegedly violated due process,
was upheld as legislation of the United States and therefore incapable of

violating the fourteenth amendment, the court said:

"In the present case is involved the constitutionality of an act of Congress
regulating assessments on property in the District of Columbia, and in respect to
which the jurisdiction of Congress, in matters municipal as well as political, is
exclusive, and not controlled by the provisions of the 14th Amendment."

It might be contended, as the dissenting opinion did contend, that the
court was wrong in assuming that the "due process of laws" clause of the
14th Amendment limited the states more than the similar clause in the
5 th Amendment limited the federal government,33 but the important point
in the present consideration is that in legislating for the District of

Columbia, Congress was by no means affected by the limitations imposed
by the Constitution on the states. If the 14th Amendment does not apply
when Congress is legislating for the District, then by the same token,
other restrictions in the body of the Constitution do not apply.
Nevertheless, the Court of Appeals of the District of Columbia as

recently as 1937, held a contrary view.
Potomac Electric Power Co. v. Hdzen,3i involved the validity of a tax

imposed by the District of Columbia on gross income of certain public
utilities doing business in the District. The appellant contended that it
was improper to base the tax on earnings from the sale of electricity in

Maryland. The court agreed with the contention that a District tax on in
come from Maryland would be an unconstitutional burden on interstate
commerce, saying by way of dictum:

ffl181 U. S. 371, 384 (1901).
""It has generally been held that the "due process clause" of the Fifth Amendment has

precisely the same significance for the federal government as the corresponding clause of the
Fourteenth Amendment has for the states. Munn v. Illinois, 94 U. S. 113 (1876) ; Callan v.

Wilson, 127 U. S. S40 (1888) ; United States ex rel. Kerr v. Ross, 5 App. D. C. 241 (1895) ;
Curry v. District of Columbia, 14 App. D. C. 423 (1899) ; Moses v. United States, 16 App.
D. C. 428 (1900) ; Lappin v. District of Columbia, 22 App. D. C. 68 (1903).

M67 App. D. C. 161, 162-163 (1937).
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"They [appellees] concede, as of course they must, that a tax on gross earnings
derived from interstate commerce is a burden upon that commerce and repugnant
to the commerce clause."

The court, however, approved of the tax as a franchise tax measured

by gross earnings whether within or without the District. The dictum of
this case is overruled by the Neild case, supra. Likewise, it hardly seems

necessary to consider the case of Beitzell v. District of Columbia,35 which
indicated by way of dictum that an act of Congress for the District of
Columbia burdening interstate commerce, in that instance a license act,
would be unconstitutional.
In line with the decision in the Neild case, but antedating it, was the

decision of the Board of T^x Appeals of the District of Columbia in
Consolidated Expanded Metals Companies v. District of Columbia.36 This
case also involved the Business Privilege License Act. The Board there
concluded that Congress could levy taxes for the District burdening inter
state commerce and the only reason that the states could not do it was
because of the express relinquishment of that power in the Constitution.

Although the cases previously discussed show that the courts often
think it necessary to consider whether legislation for the District which
affects commerce should be enacted under the provisions of the grant of
plenary power or under the provisions of the commerce clause, such a

distinction is not really necessary. As has been seen, the courts usually
conclude that such legislation is under the plenary power clause, probably
because of some vague notion that legislation enacted under the Com
merce Clause must be uniform throughout the United States. The con

stitutional source of this provision is found in Art. I, Sec. 9, Clause 6:

"No Preference shall be given by any Regulation of Commerce or Revenue to

the Ports of one State over those of another; nor shall Vessels bound to, or from,
one State, be obliged to enter, clear, or pay Duties in another."

No act of Congress has ever been held unconstitutional as a violation
of this clause, but whether it means that laws governing interstate com

merce must be uniform throughout the states, or whatever its true import,
it has been definitely held not applicable to the territories. Downes v.

Bidwell.37 To the same effect was Alaska v. Troy,38 where the question
involved was whether the Merchant Marine Act of 1920 forbidding trans

portation between points in the United States, including Alaska, by
foreign vessels, excepting transportation by Canadian Railroads and con-

'21 App. D. C. 49 (1903).
'Opinion No. 22, Docket No. 2, 67 W. L. R. 149 (1939).
'182 U. S. 244 (1901).
'258 U. S. 101 (1922).
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necting boats, this exception not applying to Alaska, was unconstitutional
as violating Art. I, Sec. 9, Clause 6 of the Constitution.
The Court thought that even if it were assumed that the act gave

preference to the ports of the states over those of the territories, yet
territories were not states. The somewhat unsatisfactory decision in the
Inter-Island Steam Navigation Co. case, supra, supports this view. It

follows, therefore, that since the District of Columbia is not a state, the

uniformity clause, whatever its meaning, does not apply to it, and neither

Congress nor the Courts need to concern themselves about which grant
of power authorizes legislation for the District that affects commerce

with the states. An act of Congress for the District of Columbia may be
enacted ostensibly under either the plenary power or commerce clause,
or both clauses.
If the act were done solely under the plenary grant of power, not only

would there not be any requirement of uniformity but by analogy with
decisions under the 21st Amendment, the Commerce Clause could not

restrict the act even if the District were considered a state. The 21st

Amendment grants the state exclusive jurisdiction over the use and

importation of liquor within its boundaries. So much power does this

give to the states that the Supreme Court held in State Board of Equal
ization of Cal. v. Young's Market Co.;39 and Mahoney v. Triner Corp.,i0
that acts of the state legislature made pursuant to this enactment were

valid however much they might violate the Commerce Clause.
Since legislating and taxing for the District of Columbia is a national

purpose, a part of the constitutional plan to give Congress independence
from the states and freedom of action, Congress in so legislating can only
act as the national legislature. There is no division of its power over the

District, nor does it act in one capacity when its authority is derived from
one constitutional provision. All the power which flows to it from the
constitution is mixed in one stream, and all possible bases of authority
for any given act must be presumed to support the act. The various
sources are not turned on and off like taps. So in legislating for the

District, the plenary power never exists divorced from the Commerce
Clause, and Congress can never act as if it were a state legislature and
pretend that not only does one of its constitutional sources of authority
not exist, but that it is actually forbidden to act pursuant to that authoriy.
Congress is never a state legislature but always and necessarily the
national legislature and it is only in this capacity that it can ever act.

'299 TJ. S. S9 (1936).
'304 TJ. S. 401 (1938).
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V

There are several other possible constitutional limitations on the taxing
power of Congress to be considered, namely, the requirement of apportion
ment of direct taxes. The first requirement as a limitation in taxing the
District of Columbia is suggested in Loughborough v. Blake.41
The conclusion in that case was that "congress possesses, under the

constitution, the power to lay and collect direct taxes within the district
of Columbia, in proportion to the census directed to be taken by the con

stitution. . . ." The tax there involved was laid on the District together
with the entire United States. It was probably one of the nation-wide
direct taxes attempted during the War of 1812. In any event, the case is
not important as a precedent, for all taxes subsequently imposed upon the
District of Columbia have been based, as this tax was not, on Congress'
exclusive authority over the District. But it is probably true as suggested
in Gibbons v. District of Columbia, supra, that the court did not doubt in

Loughborough v. Blake, supra, the power of Congress to lay direct taxes
on the District of Columbia alone, but were there considering only the

relatively unimportant problem of a national direct tax. The difficult and
now virtually obsolete question of apportionment of taxes as provided in
Art. I, Sec. 1, Clause 3 is not involved in the taxation of the District.
Since the power is plenary, no question of apportionment need ever be

involved, for Congress is not limited by that restriction in taxing the
District.
For the same reason, Congress is not bound by the requirements of

geographical uniformity in Art. I, Sec. 8, Clause 1 that limit it when tax

ing the United States generally. The grant of exclusive jurisdiction gives
a power to tax entirely unrelated to the limitations of taxing the United
States generally.
In connection with this question of uniformity and also the question of

the power of Congress to lay direct taxes, it is interesting to consider
an old but very provocative little pamphlet entitled "An Inquiry as to the
Power of Congress to Lay a Capitation or Other Direct Tax upon the
District of Columbia", by a Citizen of D. C, 1859.42 The main thesis
of this pamphlet is that while depriving the District of Columbia of
national representation, the framers of the Constitution intended to re

lieve its citizens from the payment of direct taxes as compensation for
the loss of the franchise. In arguing that no separate tax could be laid
on the District, the author said:

"Just as well may it be contended that Congress has the power, under the

aS Wheat. 317, 325 (1820).
The Library of Congress lists the "Citizen" as J. Willis Woodley.
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exercise of its exclusive legislation, to impose a heavier duty upon the foreign
goods imported in the District than is imposed upon the people of New York

or any other state, as to contend that it has power to lay a capitation or other
direct tax upon them without, at the same time, imposing a similar tax upon
the States."

Actually the contention, used by the pamphleteer as an illustration of
a supposed fallacy, is correct, and just as Congress may impose a direct
tax on the District, so there is no apparent reason why Congress may not

impose a higher duty on foreign goods coming into the District of Colum
bia than into any state. Such an exception to the requirement of geo
graphical uniformity seems entirely proper. By imposing a higher duty
than in any other state, Congress would be simply imposing a separate
duty as any state might do except for the prohibition in Art. I, Sec. 10,
Clause 2 of the Constitution, which, of course, does not apply to the
District of Columbia. Furthermore Congress is not inhibited from dis

criminating against the ports of the territories or of the District of
Columbia. In other words, a duty over and above the general duty is

permissible. A more interesting question would be presented by an

attempt to impose a lower duty for the District of Columbia than for

any state. This might well be considered violative of the uniformity
clause, and in any application almost certainly violative of the due process
clause.
Akin to the power to impose a duty on foreign exports would be the

power to impose a duty on goods from the states. Again the interstate
commerce clause and the duties and impost clause which prevent a state
from laying duties, do not apply to the District of Columbia. So, there
fore, if a use tax imposed on goods purchased outside of a state were to
be considered an unconstitutional burden on interstate commerce, such a

tax imposed in the District of Columbia would be unobjectionable. It is
true, of course, that such a tax imposed by the state of Washington was

held constitutional in Hennejord v. Silas Mason Company.43 But there
the tax was coupled with a sales tax and with provisions exempting from
the payment of a use tax where a sales tax had been paid in another state.

Nevertheless, the court indicated that the use tax without any exemptions
from double taxation would be valid. But should a use tax without
exemptions be held unconstitutional for a state, it would still not be
unconstitutional in the District. This would be an important consideration
if the District ever enacted a sales tax, for in such a small jurisdiction,
an auxiliary use tax would be virtually requisite. Likewise, any less subtle
tariff wall could be raised by the District without any constitutional
complaint. Neither would an excise like a sales tax be objectionable even

"300 U. S. 577 (1937).
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though applied only to the District and thus not uniform throughout the
United States.
There are, of course, the other two minor limitations on the taxing

power of Congress in the District, which are found in Art. II, Sec. 1,
CI. 7 and Art. Ill, Sec. 1 of the Constitution. These respectively prohibit
the diminution of the salary of the President and of federal judges while
in office. It seems clear, therefore, that Congress would not lay an income
tax in the District of Columbia which would affect the salaries of the
President or federal judges living therein. If these limitations apply to

Congress but not to the states as the Supreme Court recently indicated,
then a Supreme Court justice might find it necessary to move from nearby
Maryland into the District to avoid taxation if Maryland imposed an

income tax on its residents, even if the District had a similar tax.44
Congress is therefore virtually unlimited in its power of taxation over

the District of Columbia except by the Due Process Clause of the Fifth
Amendment. The makers of the Constitution felt, and history has justi
fied their trust, that Congress being made up of members from all parts
of the country would not discriminate in favor of the seat of government
as opposed to the states wherein lay their constituencies. The same would
not be true of the separate, self-seeking states which had necessarily to

be restrained from passing laws to the detriment of their neighbors for
their own benefit. In recent years it has begun to appear that even the
Commerce Clause does not restrict sufficiently the avariciousness of the
states. With the possible exception of the Business Privilege License Act

(now repealed), Congress has shown no inclination to discriminate in
favor of the District but has rather leaned the other way. But although
Congress' power to tax in respect to the District of Columbia is practi
cally unlimited, there is little likelihood that it will ever be exercised in

any way approximating its full scope.
"It is interesting to speculate on the effect of O'Malley v. Woodrough, 307 U. S. 27?

(1939), on this conclusion.
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ADMINISTRATIVE LAW

WAR TAXES AND PUBLIC UTILITY RATES

rTVHE Federal Power Commission has given notice that its future policy
in determining the rate of return permitted to such public utilities as

come within the scope of the Natural Gas Act will be to allow only ordin
ary or normal taxes, as distinguished from war emergency or abnormal

taxes, as an operating expense. The Commission states that the Federal
Revenue Act of 1940 will be considered as establishing ordinary or

normal taxes and that the rate of taxation in the Revenue Acts of 1941
and 1942 must be considered to "reflect abnormal tax requirements for
war purposes."1 This announcement of policy, carrying extensive and

profound implications for the financial security of the public utilities
under the jurisdiction of the Federal Power Commission, deserves care

ful consideration as to its legal soundness.

Statutory Basis

The Emergency Price Control Act of 1942, the report of the House

Ways and Means Committee on the proposed Revenue Bill of 1942, and
the message of the President to Congress on July 30, 1941, requesting
enactment of legislation to control prices,2 are cited by the Federal
Power Commission as adequate evidence of a present public policy
whereby abnormal war taxes may be disregarded in establishing a fair
rate of return for public utilities. The Commission, therefore, con

cludes "that the doctrine of unjust enrichment as well as equity and

good conscience compel the conclusion that a utility should not be per
mitted to thwart the purpose and spirit of the war price control legisla
tion and the revenue laws by passing . . . abnormal tax requirements
along to its consumers as an Operating expense to be collected in increased
rates. Indeed . . . increased rates on such a basis would be unjustifiable.
To allow them would in effect impose upon the consumers a sales tax."3
An inquiry into these statutory bases upon which the Commission

rests its policy leaves one unsatisfied as to their legal validity. In the

first place, the Commission has apparently erred in its interpretation of

the Emergency Price Control Act. In stating its position, the Federal

xThis announcement of policy is dictum in City of Detroit, Michigan v. Panhandle

Eastern Pipe Line Company and Michigan Gas Transmission Corporation and In the

Matter of Panhandle Eastern Pipe Line Company, Michigan Gas Transmission Corporation,
and Illinois Natural Gas Company. Federal Power Commission, Opinion No. 80, Septem
ber 23, 1942. Rehearing denied November 4, 1942. p. 33.

2W., p. 31, 32, and 34.

'Id., p. 32.

164



1943] Administrative Law 165

Power Commission says, "Moreover, it is evident that Congress intended
when it enacted the Emergency Price Control Act of 1942, that during
the prosecution of the present war, this Commission, in carrying out its

regulatory responsibilities, should make every reasonable effort to assist
in making effective the national policy of price stabilization. In this re

gard we will be alert to the necessity for checking unwarranted increases
in utility rates which, if permitted, will contribute to the disruptive in

flationary process now threatening to destroy our economy."4 An ex

amination of the Emergency Price Control Act fails to disclose any such
"evident" intention on the part of Congress. True, Section 901 of the
Act does provide that, "It is hereby declared to be in the interest of
the national defense and security and necessary to effective prosecution
of the present war, and the purpose of this Act are, to stabilize prices
and prevent speculative, unwarranted, and abnormal increase in the

prices and rents."5 Standing alone, Section 901 might be evidence that
the Federal Power Commission should "assist in making effective the
national policy of price stabilization." However, the Emergency Price
Control Act further provides, in Section 942, "that nothing in this act
shall be construed to authorize the regulation of . . . rates charged by any
common carrier or other public utility."6 Thus, when Section 901 is

placed in correct juxtaposition with Section 942, it would appear that
the authority of the Federal Power Commission is not extended by the

provisions of the Emergency Price Control Act.
Parenthetically it may be observed that the Second Emergency Price

Control Act of 1942 (passed after Opinion No. 80 was rendered by the
Federal Power Commission) does not aid the Commission's interpreta
tion of its duties, inasmuch as it provides, with certain exceptions not
here pertinent, that "Nothing in this Act shall be construed to invalidate
any provision of the Emergency Price Control Act of 1942. "7 The Sec
ond Emergency Price Control Act of 1942 does, however, rather clearly
indicate the appropriate sphere which the Federal Power Commission
should occupy in the national policy of price stabilization. The Second
Act provides that "no common carrier or other public utility shall make
any general increase in its rates or charges which were in effect on Sep
tember 15, 1942, unless it first gives thirty days notice to the President,
or such agency as he may designate, and consents to the timely interven
tion by such agency before the Federal, State, or Municipal authority
having jurisdiction to consider such increase."8 The President has des-

iId., p. 34.
656 Stat. 123, SO U. S. C. � 901 (1942 supp.).
'Italics mine. 56 Stat. 36, 50 U. S. C. � 942 (1942 supp.).
Tub. L. 729, ch. 578, Oct. 2, 1942.

"Ibid.
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ignated the Economic Stabilization Board as the proper agency to en

force, among other things, the provisions of the Second Price Control
Act relating to public utilities. The Board so designated, rather than
the Federal Power Commission, should provide efficacious regulations
and policies for price stabilization.
Further the Federal Power Commission gives as authority for its pro

posed policy a report of the House Ways and Means Committee on the
Revenue Bill of 1942. The Commission quotes the following from the
Committee's report:

"It is thus apparent that our revenue needs are extreme and your committee
have endeavored to secure every dollar of additional revenue which, in its opinion,
the national economy can bear. In its effort toward this objective, however,
care has been exercised in every instance not to place an unbearable burden

upon any taxpayer."9

The Commission also relies on the President's message to the Congress
on July 30, 1941, requesting enactment of price control legislation, as

follows :

"Inflationary price rises and increases in the cost of living are today threat

ening to undermine our defense effort."10

While extrinsic aids to judicial interpretation of an ambiguous statute

may certainly include, in many instances, resort to reports of committees
and messages of the executive to Congress, such vague and general state
ments as the foregoing citations of a House Committee and the Presi
dent cannot well be taken as legal authority for administrative action

fixing the basis of return of public utility rates.11

Judicial Precedent

Though the intention of the Federal Power Commission to spread the

increasing burden of taxation may be laudatory, the rationale of its

proposals should be scrutinized carefully. It is important to distinguish
clearly between taxes that historically have been allowed as an operating
expense and those which have not. Public Utility regulatory bodies have

always allowed what may be termed ordinary Federal, State and Muni

cipal taxes on property used and useful in producing services for the

public.12 On the other hand, taxes on property not used and useful to

'Supra, note 1, p. 32.
wIbid.
US9 Corpus Juris 980. Compare United States v. American Trucking Associations, 311

U. S. 724 (1940) ; United States v. Hudson, 299 U. S. 498 (1937) ; United States v. Durkee

Famous Foods, Incorporated, 306 U. S. 68 (1939).
The following taxes have been allowed as operating expenses (sometimes denominated

as operative taxes) :
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the public and taxes intended by the legislative branch of the government
to be borne by the stockholders of a public utility have not been allowed
as an operating expense in establishing a rate base and a rate of return
for a public utility.13
Such is the traditional distinction between taxes which have been al

lowed as an operating expense and those which have not. The new

announcement of policy by the Federal Power Commission seems to

run counter to this tradition. The Commission says, "So that there may
be no confusion concerning the tax situation in connection with the com

panies subject to our jurisdiction, where necessary to stabilize utility
rates at reasonable levels during the war emergency period, we propose
to allow as proper operating expenses only such taxes as may be termed

a. "The city complains that the board erred in considering income taxes assessed

against the company as an 'operating expense'. The point is untenable.
"In determining a rate of return that will answer the test of reasonableness, the

Federal income tax is deductible. Galveston Electric Company v. Galveston, 258

U. S. 388, 66 L. Ed. 678, PUR 1922 D 159, 42 S. Ct. 351. It was so treated without

question in Federal Power Commission v. Natural Gas Pineline Company . .

Atlantic City Sewage Co. v. Public Utility Comm'rs, 26 A. (2d) 71, 78 (1942).
b. Brandeis, J. "In calculating whether the 5-cent fare will yield a proper return,
it is necessary to deduct from gross revenue the expenses and charges; and all taxes

which would be payable if a fair return were earned are appropriate deductions.
There is no difference in this respect between state and Federal taxes, or between
income taxes and others." Galveston Electric Company v. City of Galveston, 258 U. S.

388, 399.
13The following taxes have not been allowed as operating expenses (sometimes denominated

as non-operative taxes) :

a. Syllabus. "Taxes on a well field of a water utility company not considered used
and useful were excluded in a rate case." Customers v. New York Water Service Cor

poration. 40 PUR (NS) 65 (1941).
b. "The state tax on dividends is a tax of 3 per cent on dividends paid in excess of
4 per cent on the actual amounts of paid-up capital . . . This is a tax on dividends
and should be borne by the stockholders. It should not be charged against consumers."
Kings County Lighting Company Case (1937) 1 Ann. Rep. N. Y. PSC at p. 475.
c. Syllabus. "A Federal capital stock tax, which is not a tax upon the property of
a company used in the service of the public and is not even a tax on revenues but is
a tax on a portion of the capitalization of the company and also upon undeclared
dividends, should not be charged to operating expenses." Re Rochester Gas and Elec
tric Corporation, 33 PUR (NS) 393 (1940).
d. "The state tax on dividends and the Federal capital stock tax should be eliminated
from operating expense as not properly a charge against consumers." Re Rates and
Rate Structures, 29 PUR (NS) 391, 480 (1938).
e. "Respondent's claim ... for operating expenses will be allowed as a reasonable
amount for the purpose, but is claim ... for Federal surtax on undistributed income
and ... for Federal tax at source on bonds cannot be allowed, since if and when
these taxes are paid they should be paid out of allowable return." Kooker v. Perkasie
Sewer Company, 27 PUR (NS) 461 (1938).



168 The Georgetown Law Journal [Vol. 31: p. 164

ordinary or normal. For the purpose of distinguishing between ordinary
or normal and war emergency or abnormal taxes, we conclude that the
basis prescribed in the 1940 Revenue Act establishes the highest possible
level of Federal taxes which may be allowed as an element of operating
expense for such purpose. The 1941 Revenue Act and the pending 1942

proposal certainly reflect abnormal tax requirements for war purposes."14
Instead of abiding by the customary elements upon which a rate base
is computed, the Federal Power Commission now proposes to freeze the
Federal taxes allowed as an operating expense of the public utilities under
its jurisdiction, at the 1940 rate and not to recognize the tax increases
since that date as additional operating expenses.
The Federal Power Commission claims that the conclusions reached

regarding war taxes "find validity in utterance of other regulatory bodies
who were confronted with the problems of abnormal tax requirements
in dealing with the utility industry as a result of the first World War,"15
and as authority cites two public utility cases�Re Western States Gas
and Electric Company,18 and Re United Fuel Gas Company.17 An ex

amination, however, of these two cases does not reveal that they do vio
lence to the established precept that taxes on property used and useful
in the public service should be allowed as an operating expense, or that

they are authority to exclude "war emergency or abnormal taxes."
Re Western States Gas and Electric Company case was decided on

the grounds that Congress intended that the increase of taxes should be
borne by the security holders of the utility and not by the public. In
his decision the Public Service Commissioner of California said:

"The Federal taxes to which applicant is liable show an enormous increase
over those paid in preceding years, resulting from present and proposed higher
rates of Federal taxation to meet war expenses. Considerable discussion has
been had, and some difference of opinion exists, as to who should ultimately
pay what may be called the war tax charged a public utility; that is, whether
the consumer should pay the same by allowing such taxes as operating expenses,
or whether they should be borne by the utility itself.
"What may be termed ordinary taxes, Federal, state, and municipal, have

been uniformly recognized as proper operating expenses, and such taxes will
be allowed herein as operating expenses. It does seem illogical, however, that
when the Federal Government attempts to impose upon the security holders of
a corporation, whether public utility or non public utility, a certain tax upon
income for war purpose or to meet a national emergency, that the purpose and

spirit of such law should be thwarted by the utility passing such tax along to

its consumers as an operating expense to be collected on rates.

14,Supra note 1, p. 32.

"W, p. 33.
16PUR 1919B 485.

17PUR 1920C 583.



1943] Administrative Law 169

"I am compelled to take the view that both the letter and the spirit of the
existing Federal War Revenue Law . . . clearly contemplates the payment by
the owners of utilities of that part of the tax assessed for war purposes pro
vided for therein. This purpose would be defeated by allowing same as operat
ing expenses and thereby imposing same on the consumers of utilities through
rates.
"I have therefore made a segregation of the income taxes, allowing as op

erating expenses so much thereof as was assessed against applicant by Federal
law prior to the Act of October 3, 1917. Any increases over that, due to war

conditions, should be borne by the security holders of the utility. Likewise,
and for the same reasons, the increased taxes on capital stock, coupons, and other
increases of a similar character are chargeable to the utility, and not to the
consumer thereof."18

The theory expressed in the foregoing statement cannot be disputed.
If the Congress intends that the stockholders of a public utility com

pany should bear a tax, the intention of Congress certainly should not
be thwarted by permitting the public utility to pass the tax ultimately
to the consumer as an operating expense. The reasoning of the Cali
fornia Commission in Re Western Gas and Electric Company can be
justified only in light of the Federal War Revenue Act of 1917. The
Federal Power Commission, as has been shown, can find no such mandate
in the provisions of the Emergency Price Control Act of 1942.
In Re United Fuel Gas Company the West Virginia Public Utility

Commission permitted a utility to include as an operating expense Fed
eral income taxes but not Federal excess profits taxes. In this case these
statements were made :

"Considering now the question of the propriety of allowing as an operating
expense Federal income, excess profit and other war taxes paid by the appli
cant, we are of opinion to adhere to our views as stated in Case 663 in Re HopeNatural Gas Company, decided January 11, 1919:
" 'The applicant is not entitled to charge as an operating expense the excess

profit tax paid the Federal Government, inasmuch as we are of the opinion that
it was the purpose and intention of the Congress to levy said tax so as to be
come a charge to be equally borne by all of the citizens of the United States
falling within the same class, as a war measure, and the burden of such taxa
tion should not be in this case, shifted from the applicant to its consumers.'
"And to permit the applicant to include in expense of operation federal in

come but not excess profit and other war taxes.
"Further supporting this conclusion is the fact that dividends paid to stock

holders by corporations are subject only to surtax, and if the applicant were
permitted to include as operating expenses the excess profit and war taxes it willbe required to pay its stockholders [it] would entirely escape this taxation ex
cept for the relatively small amount of surtax on dividends."19

wSupra note 17, p. 606.
"Supra note 17, p. 606.
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The West Virginia Commission has here merely restated existing pub
lic utility law regarding allowable taxes. It does not appear that this
decision could be used as authority to freeze Federal taxes at their 1940
level as the Federal Power Commission proposes to do.

Although the action of the Federal Power Commission in deciding to
allow only ordinary Federal taxes as operating expenses is novel, there
is an earlier decision by a public utility commission to the effect that,
insofar as possible, the public utility rates should be stabilized for the
duration of the present emergency. The Public Service Commission of

Wisconsin, in disapproving an application of the Wisconsin Telephone
Company to revise a certain rate base, set forth a sound policy for pre
venting increased prices of public utilities services, quite unconnected
with any attempt to modify the fundamental elements for computing
operating costs.

"These are times of emergency. Drastic and far-reaching regulations and re

strictions upon the ordinary course of business and economic activities of all
kinds are being imposed. Such restrictions should be accepted with the willing
ness and loyalty which the necessity for them demands. Public utilities, in
the present emergency, should be treated in the same spirit as an individual or

corporation engaged in any other business.
"We do not look with favor upon proposals to increase utility rates in these

times. There may be instances where some increases are necessary in order
to insure the financial ability of the utility to continue in the rendition of serv
ice. But rates should not be increased solely because the management may
consider that its return is less than it is entitled to ask in normal times.
"We believe that so far as possible within the range of reasonable require

ments, present rates should be stabilized for the duration; and so long as there
is a ceiling on prices of other human necessities, the rates for utility services
if within the range of reasonableness should be 'frozen' and certainly should not

be regulated upon precisely the same considerations as prevail in normal times.

"However, this does not mean that rates which may be shown to be unreason

ably high shall be frozen at such levels. We shall decrease such rates as oc

casion may demand. Moreover, we recognize that it may be necessary from
time to time to remove unjust discriminations. Such matters will be given atten

tion as occasion may arise."20

It is noteworthy that the Wisconsin Public Service Commission does
not purport to have either statutes or cases as a basis for its decision.
There are also many distinctions between the action of the Wisconsin
Commission freezing rates and the proposal of the Federal Power Com
mission to freeze taxes allowed as an operating expense. The Wisconsin
Commission proposes to freeze the rates themselves, not the taxes which
are to be allowed as operating expenses in establishing the rates. Further

more, the Wisconsin Commission makes provision for an increase of
rates where necessary to prevent injustice, whereas the Federal Power

'43 PUR (NS) 193, 195 (1942).
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Commission is dogmatic in its assertion of what taxes will and will not
be allowed.

Conclusion
In this period of national crisis the courts and public utility commis

sions should certainly be receptive even to drastic alterations in orthodox
conceptions governing the public utility field, if such alterations would
aid in the prosecution of the war. The proposal of the Federal Power
Commission to prevent increases in public utility rates where possible
commends itself to most individuals. If, however, the Commission pro
ceeds to carry out its aims by eliminating increases in Federal taxes
after 1940 as an operating expense of public utilities, constitutional doubts
will be raised as to the legality of such action. Tax obligations incurred
as a result of producing a service used and useful in the public service
are undoubtedly an expense of operation that should be recouped if the
question of taking property without due process of law is not to be
raised. If all bona fide operating costs are not to be allowed as an op
erating expense of public utilities, then the net return of a public utilitywill no longer have a firm factual basis but may become a matter of
whim or caprice of public utility commissions.
The proposed action of the Federal Power Commission is particularlyunattractive because there is an alternative course to pursue which will

achieve practically the same result but which is sounder in law. If the
Federal Power Commission were to allow increased Federal taxes as
an operating expense but as a matter of public policy refuse to increase
the prices charged by the public utility to consumers, the result would
ordinarily be to reduce automatically the rate of return earned by the
public utility. But such a curtailment of the rate of return earned by
a utility would not necessarily be illegal even if the return were reduced
below a point which had previously been held to be the minimum limit
of reasonableness. Because there is a presumption of the reasonable
ness of rates fixed by statute or by administrative action in accordance
with public policy expressed by the legislative branch of the govern
ment, there must be a demonstration that such rates are actually confisca
tory before their enforcement will be restrained.21 Consequently it is logical to assume that if the courts were confronted with a case in which the
rate of return permitted to be earned by a public utility were drasticallycurtailed, such a curtailment could be held to be a public policy con
sonant with the wartime reduction in income of selectees, non-essential
industries, and other individuals and corporations. In waging a vigorouscampaign against inflation, it is possible to keep public utility rates in
line with other economic factors without utilizing short-view expedientswhich are legally indefensible. EOY B SNApp

aWilcox v. Consolidated Gas Company, 212 U. S. 19 (1909).



FEDERAL LEGISLATION

LABOR UNIONS AND THE SEVENTY-SEVENTH CONGRESS

|~|N December 16, 1942, the Seventy-Seventh Congress adjourned sine
die,1 and thus ended a legislative term which, in the field of labor

relations, was far more significant for what it presages than for what it
accomplished. The pendulum of labor reform set in motion by the
advent of the New Deal in 1933 had already reached its furthest ex
treme by January of 1941 when this Congress convened. If any posi
tive labor legislation was forthcoming at that time, the crisis of world
events successfully shelved it.2 But whether the role assumed was

ordained by events abroad, or a natural consequence of the reaction
just setting in, its influence was largely negative.3
Only one major piece of labor legislation passed the House, the Smith

Bill,4 and this never became law as it died in the Senate. Born in a

period of violent labor strife, when indignation against labor unions for

striking in defense industries was apparently high, the bill lost its raison
d'etre by virtue of the compromising attitude of labor in voluntarily re

linquishing its right to strike, and the subsequent diminution of strikes.5
A bill to suspend the forty hour week was heatedly debated in the House
Naval Affairs Committee, but was never reported out of committee.6
Under a benevolent administration the power of organized labor had

become greatly enhanced, and Congress addressed itself to a considera
tion of many of the union practices and techniques whereby its objec
tives were attained. They included: jurisdictional strikes, sympathy
strikes, picketing, primary and secondary boycotting, refusing to handle

x88 Cong. Rec, Dec. 16, 1942 at p. 9886.

The pro-labor House Labor Committee reported favorably a bill to regulate private
employment agencies, H. R. Rep. No. SS10, 77th Cong., 2d Sess. (1942) and also a measure

dealing with post-war reconstruction, H. J. Res. No. 291, 77th Cong. 2d Sess. (1942).
"Most of the controversial labor legislation emerged from the Naval Affairs and Judiciary

Committees of the House where the principal aim was to curb the power of labor unions

and eliminate certain alleged abuses of labor thought to be impeding the national defense

effort.
4H. R. No. 6149, 77th Cong., 1st Sess. (1941), introduced by Mr. Smith of Virginia was

adopted by the House as a substitute amendment to H. R. No. 4139, 77th Cong., 1st Sess.

(1941), a bill introduced by Mr. Vinson of Georgia, chairman of the Naval Affairs Com

mittee. The House defeated the attempt of Mr. Ramspeck of Georgia to substitute his

bill H. R. No. 6137, 77th Cong., 1st Sess. (1941), a milder measure approved by the House

Labor Committee. For discussion see 87 Cong. Rec., 9363, 9398 (1941).
Statistics of the National War Labor Board disclosed that strike idleness in relation to

war production during the first quarter of 1942 was one-fifteenth of the corresponding
period of 1941.

�H. R. No. 6790, 77th Cong., 2d Sess. (1940).
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products termed "hot cargoes" because non-union made, resisting the
introduction of labor saving devices, controlling prices in the market,
and various forms of racketeering.7 But Congress also directed its atten

tion to other facets of the problem such as the internal management of
unions, including the election of officers, handling of finances and examin
ation of charters and constitutions.8 By virtue of legislative enactments

and judicial interpretation of these acts,9 the above mentioned practices
have flourished, and efforts to restrict their efficacy or eliminate them en

tirely by prosecuting labor unions under the anti-trust laws and anti-

racketeering laws have failed. The line of decisions which resulted in this
favored position of labor unions culminated in the Apex case,10 the
Hutchison case,11 and Local 807 case12 together with some recent de

velopments.
Section one of the Sherman Act reading, "Every contract, combina

tion, or conspiracy in restraint of trade is illegal",13 was found applicable
to labor organizations in the famous Danbury Hatters case}4 A sec

ondary boycott, instituted because the manufacturing concern refused
to unionize, was directed at wholesale dealers purchasing hats from the

manufacturer, and also their customers. Such conduct was held to be
a restraint upon interstate commerce and was remediable by a suit for
treble damages under the Act. Then followed the Clayton Act, hailed
by Samuel Gompers as the Industrial Magna Carta, the labor sections
of which were intended to except labor organizations from the anti-trust
laws, and forbade the issuance of injunctions in certain types of labor
disputes.15 Two decisions interpreting this act were soon to shatter the
illusion of protection that labor felt it had secured. In Duplex Printing

''Hearings before Committee of the Judiciary on H. R. 5218, H. R. 6752, H. R. 6872,
H. R. 7067, all in 77th Cong., 2d Sess. (1942) ; Hearings before Committee of Judiciary on

Delays in National Defense Preparations, 77th Cong., 2d Sess. (1941).
'Specifically, these matters were provided for in bills requiring the compulsory registra

tion of labor unions.
�National Labor Relations Act, 49 Stat. 449 (1935), 29 U. S. C. � 151 et seq. (1940);

Sherman Anti-Trust Law, 26 Stat. 209 (1890), 15 TJ. S. C. � 1 et seq. (1940); Clayton
Act, 38 Stat. 730 (1914), 15 U. S. C. � 12, 27, 44 (1940) ; and Norris-LaGuardia Act, 47
Stat. 70 (1932), 29 TJ. S. C. � 101 et seq. (1940).
10Apex Hosiery Co. v. Leader, 310 TJ. S. 469 (1940) ; McNatt, Labor and the Anti-Trust

Laws: The Apex Decision (1941) 49 J. Pol. Econ. 555.
"United States v. Hutcheson, 312 U. S. 219 (1941).
"United States v. Local 807 of International Brotherhood of Teamsters, 315 U. S. 521

(1942).
M26 Stat. 209 (1890), 15 U. S. C. � 1 (1940).
"Lowe v. Lawler, 208 U. S. 274 (1908). See also Gompers v. Buck's Stove and Range

Co., 221 U. S. 418 (1911).
"38 Stat. 738 (1914), 29 U. S. C. � 52 (1940).
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Co. v. Deering16 the Supreme Court held that a secondary boycott by
a machinist union in New York in order to secure its demands for a

closed shop in Michigan was in violation of the Sherman Act, despite
the enactment of the Clayton Law. The issuance of an injunction was

sustained against the defendant union in the case of Bedford Cut Stone
v. Journeyman Stone Cutter's Ass'n11 where a lawful labor objective,
the unionization of the employer's plant, was being sought. However, the
refusal to handle the stone wherever it was shipped because non-union
labor was employed in quarrying it was held to be an illegal restraint
upon inter-state commerce.18
The Afex case saw the establishment of a new test in determining la

bor's liability under the anti-trust laws. A petition of the hosiery
workers for a closed shop contract was refused, whereupon a sit down
strike accompanied by violence ensued, thus preventing the interstate
shipment of a large supply of plaintiff's products already completed.
After examining the legislative history of the anti-trust laws, the
Court found no illegal restraint upon trade since the union's activity
was not intended to affect the prices of hosiery in the market, nor did
it affect competition in the market for the company's products. The

Court, however, reasserted the application of the Sherman Act to la
bor unions in some cases.19
Further extension of labor's immunity was to come from judicial con

struction of the Norris-La Guardia Anti-Injunction Act in which Con
gress broadened the term "labor disputes" and further limited the power
of federal courts to issue injunctions.20 In the Milk Wagon Driver's
case21 an injunction was sought in a jurisdictional controversy between
the C.I.O. and A.F. of L. The latter union sought to unionize independ
ent vendors dealing with the employer, and not succeeding, engaged in

secondary boycotts against stores which purchased milk from the ven

dors. The vendors and other employees of the plaintiff dairies organized
a union with a C.I.O. charter, and brought this suit. The injunction
was denied as the case was found to have grown out of a labor dispute

162S4 U. S. 443 (1921).
"274 U. S. 37 (1927).
^In the second Coronado Coal case, Coronado Coal Co. v. United Mine Workers, 268

U. S. 295 (1925), the Supreme Court found that the interference with production within
a state was in violation of the Sherman Act where the restraint upon interstate commerce

was so substantial that an intent to restrain was inferred. But cf. United Leather Workers
v. Herkert and Meisel Trunk Co., 265 U. S. 457 (1924).
MApex Hosiery Co. v. Leader, 310 U. S. 469, 487 (1940).
"47 Stat. 70 (1932), 29 U. S. C. � 101-115 (1940).
mMilk Wagon Driver's Union Local No. 753 v. Lake Valley Farm Products, Inc., 311

U. S. 91 (1940).
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within the meaning of the Act. Mr. Justice Black, who delivered the

opinion of the Court, asserted that an alleged violation of the Sherman
Act would not sustain an injunction, since the plain Congressional in
tent indicated that it was against the too liberal use of injunctions in

just such cases that the Norris-La Guardia Act was aimed.22
Both the jurisdictional strike and secondary boycott were at the heart

of the Hutcheson case.23. The carpenters and machinist unions were in

dispute as to the erection and dismantling of machinery in the Anheuser-
Busch Brewing Co. which sold its products in interstate commerce. The
machinists were awarded the jobs, and when the carpenters' demands
that they be given the work were subsequently refused, a strike was

called against the company, the plant was picketed, and the carpenters
called upon their friends to boycott its products. A criminal prosecution
under the anti-trust laws was instituted against an officer of the union,
and whether this union activity (jurisdictional strike, picketing and boy
cotting) violated the law, could only be determined, the Court said, "by
reading the Sherman Law and Section 20 of the Clayton Act and the
Norris-La Guardia Act as a harmonizing text of outlawry of labor
conduct".24 In a much criticized decision,25 Mr. Justice Frankfurter
absolved the defendant of liability by means of a rather novel technique
of statutory construction. He read section 5 of the Norris-La Guardia

Act, immunizing the specific conduct here involved from injunctive re

lief, into section 20 of the Clayton Act, and thus extended the union's
immunity for this specified conduct from both criminal prosecution and
civil actions for damages. "But to argue", says Justice Frankfurter,
"that the Duplex Printing Press Co. case still governs for purposes of a
criminal prosecution is to say that that which on the equity side of the
court is allowable conduct may in a criminal proceeding become the
road to prison. It would be strange indeed that although neither the
Government nor Anheuser-Busch could have sought an injunction
against the acts here challenged, the elaborate efforts to permit
such conduct failed to prevent criminal liability punishable with
imprisonment and heavy fines."26 Mr. Justice Stone preferred to reach
the same, result in his concurring opinion merely by following the prin
ciple of the Apex case.21 In a dictum the Court suggests that union

�Id. at 101.

United States v. Hutcheson, 312 U. S. 219 (1941), cited supra note 11.

MId. at 231.
^See Gregory, The New Sherman-Clay ton-Norris-LaGuardia Act (1941) 8 U. of Cm.

L. Rev. 503.
^United States v. Hutcheson, supra note 11 at p. 234.

�Id. at 237.
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combinations with non-union groups to gain control of commodity mar

kets will still be unlawful under the anti-trust laws.28
Mr. Thurman Arnold, Assistant Attorney-General of the United States

and head of the Anti-Trust Division, in testifying before the House
Judiciary Committee on Feb. 17, 1941,29 insisted that the existing case

law did not preclude prosecution of labor unions in the following situa
tions: (1) cases in which labor unions, either alone or in combination
with other groups, have imposed and maintained artificially fixed prices
to consumers; (2) cases where labor, either alone or in combination
with other groups, has attempted to keep more efficient methods of pro
duction out of the market; (3) cases where labor, either alone or with
other groups, has restrained trade for the purpose of completely exclud

ing from a particular locality material made elsewhere.30 He originally
included a fourth category, now largely barred by the Hutcheson de

cision, i.e. (4) cases where labor organizations have restrained trade
for the purpose of destroying an established and legitimate system of col
lective bargaining. But within this last classification he still maintained
that a union could be prosecuted for a strike against another union

certified by the National Labor Relations Board to be the only collective

bargaining agency with whom the employer may deal,31 referring specifi
cally to a situation in New Orleans where these facts existed.32 He

*>Id. at 232 citing United States v. Brims, 272 U. S. 549 (1926).
^Hearings before Committee of Judiciary on Delays in National Defense Preparations,.

77th Cong., 2d Sess. (1941) 3.

''In this connection Mr. Arnold's theory was recently confirmed in a New York District
Court case, United States v. Local Union No. 3 of International Brotherhood of Electrical
Workers, 42 F. Supp. 783 (S. D. N. Y. 1941) ; United States v. N. Y. Electrical Contractor's

Ass'n., 42 F. Supp. 789 (S. D. N. Y. 1941) in which the union of electrical workers illegally
combined to boycott electrical equipment manufactured in other states whereby these prod
ucts were either totally excluded from the New York market or restrictions as to rewiring or

reassembling placed upon their use so as to unreasonably burden interstate commerce. Apply
ing the test of the Apex case, under which the Sherman Act is held to be violated if the

restraint is intended to have an effect upon prices in the market and thus deprive pur
chasers of the advantages of free competition, the court dismissed the demurrers to the

indictment. The Clayton Act as interpreted by the Supreme Court in the Hutcheson case

did not grant immunity from the union activity here, as the union acted not to improve
terms or conditions of employment but to better its own position to the detriment of the

consumer and even other workers. For discussion see (1942) 40 Mich. L. Rev. 1244.

^Hearings, supra note 29 at p. 7.

The Supreme Court subsequently refused to apply the sanctions of the act to con

spiracies arising from even this type of jurisdictional dispute, and in per curiam opinions
based on the Hutcheson decision, refused to review a dismissal of indictments of labor
unions for picketing and boycotting an employer because he had granted recognition to

one union certified by the N. L. R. B. United States v. Building and Construction Trades.

Council of New Orleans, 313 U. S. 539 (1941) ; United States v. United Brotherhood of
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later added to these cases instances where unions refused to allow small

independent firms to remain in business.
The courts have been unreceptive to his position taken in connection

with this second class of cases, i.e., exclusion by the union of labor sav

ing devices. In one case the interstate sale and delivery of concrete

mixers was prevented by strikes and threats of strikes. Because of
the effects upon employment that this labor saving device would have,
the unions boycotted any employer who brought or used the revolving
mixers in Chicago unless the employer would pay the same number of
men that would be used in the old fashioned puddle method to stand

idly by and watch the mixer. Again in this case the Supreme Court re
fused to review the dismissal of the indictment under the Sherman Act

against the union.33 Finally, the Goedde case3* illustrates the manner

in which such union techniques are preventing consumers from enjoying
the benefits of a low cost system of pre-fabricated housing. The indict
ment in this case charged joint action by the distributors of building
materials, local contractors, and local unions to exclude pre-fabricated
houses from southern Illinois. The southern District Court sustained
the demurrer to the indictment.
Another situation to which Congress directed its attention was that

which produced the Local 807 case35 involving a prosecution of the
teamsters' union for violation of the Anti-Racketeering Statute.36 The

practice there engaged in by unemployed members of the teamsters' local
in New York City involved stoppage of out of town trucks at the en

trance to the Holland Tunnel and obtaining by the use of violence and
threats sums equal to a day's wages at the union rates.37 In some cases

the defendants actually drove the trucks through the city, unloaded
them, and returned. In other cases they received the money but their
proffer of service was rejected, while in still other cases the union mem

bers either failed to offer or refused to work when asked. The Supreme
Court affirmed the decision of the Circuit Court of Appeals in reversing
Carpenters and Joiners, 313 U. S. S39 (1941).
On March 30, 1942 the Supreme Court held that an employer could not interfere with

attempts by a rival organization to enroll employees into membership, even though the
employer had an existing contract with another labor organization that had been certified
by the Board. Electrical Vacuum Cleaner Co. v. National Labor Relations Board, 31S
U. S. 685 (1942).
�"United States v. International Hod Carriers of Chicago, 313 U. S. 539 (1941.)
""United States v. Goedde & Co., 40 F. Supp. 523 (E. D. El. 1941).
^United States v. Local 807 of International Brotherhood of Teamsters, 315 U. S. 521

(1942), cited supra note 12.

"48 Stat. 979 (1934), 18 U. S. C. � 420a et. seq. (1940).
"For complete discussion, see Hearings before Committee of the Judiciary on H. R. 5218

H. R. 6872, H. R. 7067, all in 77th Cong., 2d. Sess. (1942) 128.
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the conviction in the lower court.38 The union escaped conviction under
the interpretation which the Court gave to � 2a which excepts from pun
ishment for using force, violence, or coercion to obtain money, "the pay
ment of wages by a bona fide employer to a bona fide employee." In

denying the government's contention that the test of defendant's guilt
should be whether or not the money was paid for labor or for protection,
Mr. Justice Byrnes said "... the state of mind of the truck owner

cannot be decisive of the guilt of these defendants . . . their guilt is to
be determined by whether or not their purpose and objective was to

'obtain the payment of wages by a bona fide employer to a bona fide
employee' ".39 The Court then held that it was.

Although all of the union conduct referred to in these cases was under
consideration by Congress, and innumerable bills covering the field were

introduced in both houses, no legislation emerged. A brief outline of
this proposed legislation will disclose something of the Congressional
plan for future solution of the problems. The requirement that labor
unions register with some government agency vital information concern

ing the internal affairs of the union relating to finances, officers, consti
tutions, etc., has long been advocated as a means of obtaining more re

sponsible union leadership and a better management of union finances.40
Another suggestion was that a secret strike ballot be conducted under

governmental supervision whereby a majority vote would be required
before a strike could be called.41
The Smith Bill,42 which passed the House, was a concerted attack

upon many labor practices allegedly interfering with the national de
fense effort. It provided for a "cooling off" period of thirty days after
notice to the Secretary of Labor, during which time there could be
neither strikes nor lockouts. In conditioning labor's right to strike upon
a majority vote of the employees of a particular plant, section 3 of the act

completely disregards the fact that the interests of labor extend beyond
any particular plant or the employees of a particular plant.43 The view
that labor standards cannot be maintained unless they prevail generally
in the industry and not merely in a single plant, and that therefore a

mBut cf. Opera on Tour, Inc. v. Weber, 285 N. Y. 348, 34 N. E. (2d) 349 (1941).
^United States v. Local 807, cited supra note 12, at p. 532.

"H. R. No. 5015 (Hoffman Bill) 77th. Cong., 1st. Sess. (1941) ; H. R. No. 6068 (Hoff
man Bill) 77th. Cong., 1st. Sess. (1941) ; H. R. No. 6149 (Smith Bill) 77th. Cong., 1st.

Sess. (1941) ; and in the Senate, Sen. No. 2042 (Bridges Bill) 77th. Cong., 2d. Sess. (1942) ;

Sen. J. Res. No. 148 (Reynolds Bill) 77th. Cong., 2d. Sess. (1942).
ttH. R. No. 6149 (Smith Bill) 77th. Cong., 1st. Sess. (1941); Sen. J. Res. No. 114

(Herring Bill) 77th. Cong., 1st. Sess. (1941).
^See note 4 supra.
"Schlesinger, Repressive Labor Legislation (1942) 28 A. B. A. J. 7, 15.
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union should have the right to strike against an employer though none of
its members are employed by him was given its justification in American
Steel Foundries v. Tri-City Central Trades Council:411
"To render this combination at all effective, employees must

make their combination extend beyond one shop. It is helpful to

have as many as may be in the same trade in the same community united,
because in the competition between employers they are bound to be af
fected by 'the standard of wages of their trade in the neighborhood.
Therefore, they must use all lawful propaganda to enlarge their member
ship, and especially among those whose labor at lower wages will injure
their whole guild."45
Section 6 of the Act outlaws sympathetic strikes, secondary picketing,

boycotts and strikes in jurisdictional disputes, while Section 5 (c)48
makes it unlawful for anyone other than bona fide employees of a de
fense contractor to picket the contractor's plant in order to induce em

ployees to strike. By this provision much of the legislation47 and court

decisions48 favorable to labor, intended to overcome the harsh doctrine
of the Duplex case,49 in which the term "labor dispute" was limited to
those disputants in the proximate position of employer and employee,
would be effectively destroyed. The prohibition against sympathetic
strikes, secondary picketing and strikes in jurisdictional disputes is not

only for the benefit of defense contractors, but is made to extend to any
employer, if the effectof such activity is to induce an employer engaged
in defense production to deal with or comply with the demands of any
labor union.50
Section 4 bans the closed shop principle in defense industries even

where such agreements are voluntarily entered into through collective
bargaining.51 The harsh penalties imposed for violations of the act,
together with the deprivation of well recognized rights of organized labor,
are suggestive of the hostile spirit with which the sponsors of the bill
approached the labor disturbances accompanying the defense boom.
In the House Judiciary Committee, hearings were held in connection

with three specific items of legislation involving injunctions against illegi-
"257 U. S. 184, 209 (1921).
aSee Apex Hosiery Co. v. Leader, 310 U. S. 469 (1940).
^H. R. Rep. No. 4139, 77th Cong., 1st Sess. (1941) �� 5 (c), 6.

"Norris-La Guardia Act, 47 Stat. 70 (1932), 29 TJ. S. C. � 101 et seq. (1940).
"See notes 10 and 11 supra.
"Duplex Printing Co. v. Deering, 254 TJ. S. 443 (1921), cited supra note 16.
�"The decision of the Supreme Court in American Federation of Labor v. Swing, 312 TJ. S.

321 (1941), giving constitutional protection to employees for peacefully picketing an em

ployer even though not in his employ, would thus be overruled.
raH. R. Rep. No. 4139, 77th Cong., 2d Sess. (1942) 4.



180 The Georgetown Law Journal [Vol. 31 : p. 172

timate labor practices52 and outlawing racketeering among labor groups.53
These measures were intended to produce legislation deemed necessary
because of the Hutcheson and Local 807 cases, but the Hobb's Bill,54
limited specifically to amending the Anti-Racketeering Act, was the only
one reported favorably out of committee.
The Monroney and Walter Bills, ostensibly designed to stifle labor

union abuses, were all-inclusive measures imposing severe restrictions

upon the use of well recognized labor weapons. The former bill pro
posed to add a provision to section 20 of the Clayton Act, under which, it
will be remembered, the Supreme Court55 protected labor activity to

the extent it was protected under the Norris-LaGuardia Act, declaring
that nothing in section 20 shall be construed to make lawful any com

bination or conspiracy having as its purpose certain activities or objec
tives thereafter declared to be illegal. The proscribed activities, five
in number, declared to be unlawful are then appended as an amend
ment to section six of the Clayton Act. The first proscription prohibits
any activity inducing an employer to deal with, recognize or employ
any members when another labor organization has been designated as

the exclusive bargaining representative under the National Labor Re
lations Act. This was aimed directly at the jurisdictional strike situa
tion of the Hutcheson case, and the New Orleans case56 wherein an em

ployer is caught between conflicting union interests. By this provision
the members of the certified organization obtain the same job monopoly
that they would receive under a closed shop contract, though none ex

isted in fact. Thus members of a minority union are precluded from

inducing an employer to employ members of their organization or even

to deal with them. Outside organizations are likewise foreclosed from

seeking representation after certification, all of which gives no account

to the problem raised where employees desire to free themselves from

arbitrary leadership of the certified organization or from unfavorable

wage contracts negotiated behind the backs of the members.57
The second proscription outlaws any action "to induce or require any

employer to give to any officer or agent or representative of a labor or

ganization any money or thing of value unless the payment is pursuant
to publicly announced terms of an existing collective bargaining agree-

^H. R. No. 6752 (Monroney Bill) 77th Cong., 2d Sess. (1942) ; H. R. No. 5218 (Walter
Bill) 77th Cong., 2d Sess. (1942).
raH. R. No. 7067 (Hobbs Bill) 77th Cong., 2d Sess. (1942).
"Ibid.
^United States v. Hutcheson, supra note 11.

"'Supra note 32.

OTSee testimony of J. A. Padway, Hearings before Committee on the Judiciary on H. R.

No. 6752, 77th Cong., 2d Sess. (1942) 105.
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ment, and no part thereof is for the personal benefit of such officer,
agent or representative." Bribery, extortion and fraud of a business

agent in selling out to an employer are some of the specific evils sought
to be corrected.

Thirdly, the bill seeks to prevent labor organizations from imposing un
reasonable restrictions or conditions upon the use of any material, ma
chine or equipment. Such a provision attempts to prevent labor or

ganizations from combatting technological displacement caused by the
introduction of labor saving devices. The inability of Mr. Arnold in
two recent cases to obtain convictions under the existing anti-trust laws

against labor unions for opposing the introduction of concrete mixers58
and pre-fabricated houses59 is thus to be overcome by legislative act.

The whole problem of technological unemployment, and labor's efforts
to resist it, is an extremely delicate one which has plagued economists
for many years. Though in the interest of the common good one can

scarcely condone the labor practices here referred to, such a bill, by
adopting Mr. Arnold's theory of branding all such practices crimes and
punishable with severe fines and jail sentences, takes a very short-sighted
view of the nature of the industrial conflict. It ignores the fact that an
equally important and equally lawful labor objective, along with better
wages, hours, health, working conditions and advancement of collective
bargaining, is the right to secure employment and retain it. Is a work

ing man to be stigmatized a criminal and placed in jail because he strug
gles to keep his job? Congress might better direct its attention to more

humane and more equitable solutions of the problem.60
The fourth proscription forbids labor groups from joining with an

employer or other non-labor groups to "fix prices, allocate customers,
restrict production, eliminate competing employers, monopolize or at

tempt to monopolize any part of trade or commerce, or to restrain com

petition or otherwise to restrain trade or commerce."61 But under this
loose language collective bargaining agreements for higher wages may
well restrict production since the employer may be unable to produce at
the accustomed rate with higher labor costs. Is this also to be declared
a crime?
A basic principle in the whole labor movement is the elimination of

""United States v. International Hod Carriers of Chicago, 313 U. S. S39 (1941), cited
supra note 33. For analysis see infra p. 177.
""United States v. Goedde & Co., 40 F. Supp. S23 (E. D. III. 1941). For analysis see

infra p. 177.
Tor constructive suggestions in this connection, see Potwin, What Changes in Federal

Legislation and Administration Are Desirable in the Field of Labor Relations Law? (1942)
28 A. B. A. J. S94.

"Monroney Bill, supra note 52, � 2 (d).
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those price differentials which tend to lower wage standards. In the
Apex case, Mr. Justice Stone said: "Since, in order to render a labor
combination effective it must eliminate the competition from non-union
made goods, an elimination of price competition based on differences
in labor standards is the objective of any national labor organization.
But this effect on competition has not been considered to be the kind of
curtailment prohibitive by the Sherman Act."82 The practice of de

claring non-union made products "hot cargo" with the consequent re

fusal of other unions to handle them was just such a device. In dis

avowing the principle enunciated in this case, the Monroney Bill strikes
at the very vitals of the whole labor union movement.

The Walter Bill63 was a combination of much anti-labor legislation in
which unions and union activity were curtailed, not by amending the
anti-trust laws, but by providing for injunctive relief for certain pre
scribed activities and also imposing criminal penalties for such acts.
In general, the same activities made unlawful in the Monroney Bill, with
the range of activities somewhat broadened, would become criminal
under this measure. By indirection the Norris-La Guardia Act would
be repealed by revesting the federal courts with all the injunctive powers
possessed prior to the Act. No sincere effort to reconcile the dichotomy
between capital and labor in the modern world takes as its starting
point, as this bill seemingly does, the federal labor laws and court de
cisions which prevailed in 1932. To do so seems to indicate the puni
tive rather than corrective objective of the bill.
The Hobbs Bill,64 the only measure of the three to be reported out

of committee, was more limited in its scope and was designed specifically
to amend the Anti-Racketeering Statute65 so as to eliminate such prac
tices as were employed by the teamsters' union in the Local 807 case, of

stopping trucks coming into New York and forcing the driver by threats
or violence to take on additional help whether needed or not and to pay
a full day's wages at the union rate.66 The original bill was couched
in rather general terms and prohibited any person from obtaining or

attempting to obtain by force, violence or coercion money or other valu
able consideration, protection or protective services, or the expressed or

implied promise thereof, in connection with goods moving in interstate

"Apex Hosiery Co. v. Leader, 310 U. S. 469, S03 (1940). See also American Steel Found

ries v. Tri City Central Trades Council, 257 U. S. 184 (1921) ; Levering and Garrigues Co.

v. Morrin, 289 U. S. 103 (1933) ; Window Glass Manufacturers v. United States, 263 U. S.

403 (1923).
e3H. R. No. 5218, 77th Cong., 2d Sess. (1942), cited supra note 52.

WH. R. No. 6872, 77th Cong., 2d Sess. (1942), cited supra note 53.

aSupra note 36.

MFor discussion see infra p. 177.
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commerce. The immunity granted labor in the Anti-Racketeering Statute,
by excepting them from punishment for acts similar to those set out

above where they are directed to the payment of wages by a bona fide

employer to a bona fide employee, is stricken out.67 Objection was

strenuously made that the terminology had no fixed meaning and that
under the term 'coercion', the simple statement of workers, or unions,
that they would strike unless their legitimate ends were granted, would
constitute a crime in the opinion of many courts. Prompted by the
criticism levied, the bill as finally reported out of committee adopts the
common law terms of robbery and extortion.68 Its legislative history
would clearly indicate to any court that its purpose was to correct cer

tain specified labor union abuses and make such conduct a federal crime
where it interferes with interstate commerce.

This bill will in all probability be reintroduced in the next session.69
The outrageous conduct outlawed by this measure was universally con

demned. Mr. Daniel Tobin, general president of the teamsters' union,
expressly denounced it and issued orders prohibiting it in the future.
But whether the laudible objective of the bill ought to become law, should
be determined by the next Congress after carefully considering whether
labor unions and their activities have in fact become an unreasonable
burden on interstate commerce, and whether or not existing state laws
are not sufficient to cope with what should be exclusively a state matter.70
Though the labor record of the Seventy-Seventh Congress as indicated

by the statute books was sterile, closer scrutiny reveals it was pregnant
with threats of revolutionary changes aimed primarily at existing legisla
tion and court decisions favorable to labor. It is fervently hoped that
the incoming Congress does not approach the problem in a "spirit of
mutilating narrowness"71 and accept the position of Mr. Arnold who
seems to regard the anti-trust laws as a panacea for all our economic
ills. To do so is to ignore the realities of great conflicting forces in the
industrial conflict and would result in a government of labor by indict
ment.72 Scientific progress in harmonizing the opposing interests in-

"A companion bill was introduced in the Senate, Sen. No. 2347, 77th Cong., 2d Sess.
(1942), in which the Anti-Racketeering Act was amended simply by deleting that section
which granted labor its immunity.
"H. R. No. 7067, 77th Cong., 2d Sess. (1942).
""It has been suggested that this measure is to be part of a six point program calling

for a drastic revision of our labor laws. (Washington Post, Dec. 24, 1942, p. IS, col. 4).
�See Minority Report on H. R. 7067 (Hobb's Bill) written by Mr. Celler of New York

and signed by Mr. Eliot of Massachusetts.
^United States v. Hutcheson, 312 U. S. 219, 235 (1941).
raSee testimony of C. H. Tuttle, Hearings before Committee on Judiciary on H. R. No.

6872, H. R. No. 6752, H. R. No. 5218, 77th Cong., 2d Sess (1942) at p. 143.
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herent in our economic mechanisms is not furthered by a program which
treats conduct involving no moral turpitude as a matter of criminology.
The recent changes in the composition of Congress may be sufficient

to enable a coalition of anti-labor forces to impose a reactionary program
of labor control upon the nation under the guise of the national emerg
ency.73 To forestall such threats, it is incumbent upon responsible la
bor leaders to clean their own house, minimize jurisdictional disputes,
and purge labor's ranks of racketeers.
As this brief review of changes proposed by the last Congress makes

abundantly clear, the public should be alive to the possibility of any

legislative subterfuge whereby reasonable protests against acknowledged
labor union abuses give birth to labor laws which, though commendable
and restrained on their face, would have the ultimate effect of shackling
the power of organized labor and destroying its fundamental rights.
The war may tend to make the labor problem a purely academic one for
the duration, but if and when the Seventy-Eighth Congress addresses
itself to this matter, it is hoped that impartial statesmanship rather than
factional bias will be exhibited in evolving a just solution to the problem.

DONALD P. McHUGH

�"Monseigneur Ryan, Director of the Department of Social Action of the National Catho
lic Welfare Conference, recently sounded the warning to wage workers of this danger.
(Washington Star, Dec. 29, 1942, 81, p. 1, col. 7).
Note: Since the writing of this article, the Hobb's bill to amend the Anti-Racketeering

Statute, discussed on page 182, and as anticipated there, has been reintroduced bearing the

number H. R. No. 653, 78th Cong., 1st Sess. (1943). It was referred to the House Judiciary
Committee, and on January 29 was reported favorably out of Committee.



NOTES

CAR SHARING PLANS

TRACED almost daily by new administrative regulations, today's car

owner must utilize all feasible methods to preserve the life and use

of his car. Limited availability of cars, tires and gas1 creates a problem
of economy which is new to car owners. As a result, considerable atten

tion has been focused on car sharing plans. This article is a short, prac
tical guide2 outlining the legal questions involved in these plans.3 It is
centered on the enhanced liability of the car owner4" in accidents which
result in injuries to those with whom he shares his car, not to third per
sons,5 and it is further restricted by considering the driver to be the
car owner in each case.6
The program of ride sharing advocated by the government has been

placed upon the cornerstone of cooperation. To make it compulsory might
well conflict with the due process clauses of the Fifth and Fourteenth

*New cars: Ration Order 2A, 7 Fed. Reg. 1542 (1942). Tires: Ration Order 1A, 7 Fed.

Reg. 9160 (1942). Gasoline: Ration Order 5C, 7 Fed. Reg. 9135 (1942). Several amend
ments to each of these Ration Orders have been subsequently promulgated.
2An academic treatment of the multitudinous issues that will arise in the several states

is beyond the scope of this article. Reference will be made to general topics only, under
which cases and materials may be found.
'Comment herein is not to be construed as reflecting the writer's political and economic

opinions on the rationing projects. Rationing exists. Ensuing legal problems are here pre
sented that the car owner may protect himself, and that the attorney may protect his client.

^Throughout this article the following terms will be used to connote only the definitions
here stated: Car owner�owner of the car used in the ride sharing plan; Occupant�person

riding in the car as a member of the plan; Third person�one who is neither a member of
the particular plan, nor riding in the owner's car.

"There is no reason why a car sharing plan should operate to relieve the car owner of the
usual duties he owes to third persons. The usual legal doctrines will continue to apply in
those cases.

"Where the car owner allows an occupant to drive, an agency relationship may arise by
which the car owner is liable for the acts of the operator on the basis of an express or

implied assent. Boling v. Asbridge, 84 Okla. 280, 203 Pac. 894 (1922). As to the presump
tion of responsibility! see Annotations: (1926) 42 A. L. R. 898, (1931) 74 A. L. R. 951,
(1935) 96 A. L. R. 634, (1939) 122 A. L. R. 228. As to statutes, see Annotations: (1919)
4 A. L. R. 361, (1929) 61 A. L. R. 866, (1933) 83 A. L. R. 878, (1934) 88 A. L. R.

174, (1938) 112 A. L. R. 416, (1941) 131 A. L. R. 891, (1941) 135 A. L. R. 481. As to

bailment, see Annotations: (1919) 2 A. L. R. 888, (1921) 12 A. L. R. 774, (1925) 36

A. L. R. 1137, (1929) 61 A. L. R. 1336, (1930) 68 A. L. R. 1008, (1932) 80 A. L. R. 285,
(1936) 100 A. L. R. 920, (1941) 131 A. L. R. 845. See also 5 Am. Jur. 698, Automobiles
� 358; 42 C. J. 1077, Motor Vehicles � 835; 45 C. J. 894, Negligence � 335; Restate
ment, Torts (1934) � 388.
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Amendments.7 But the pressure of public opinion has propped up the
program in the absence of official coercion. The recalcitrance of the indi
vidual car owner in espousing the plans is in some measure due to a

vague fear of his increased liability in case of accident. A fuller knowl
edge of his position would aid him in reducing his potential liability.8

Statutes and Ordinances

In each jurisdiction will be found innumerable statutes, ordinances,
rules and regulations relating to ownership and use of motor vehicles.9

7U. S. Const. Amend. V; U. S. Const. Amend. XIV, � 1. No doubt the Federal Govern
ment could commandeer motor vehicles under special circumstances which the war might
bring about. And the police powers of the states might, in the face of a breakdown in

transportation, justify a like measure by them. Measures less stern than compulsion would
secure greater cooperation from the car owner�such as a law, under the war powers of

Congress, which would suspend the car owner's liability to the occupant for ''ordinary"
negligence until car sharing is no longer a war time necessity.
8The following bibliography is suggested as supplementing by a broader perspective the

specific annotations mentioned in subsequent footnotes. Control and regulation of motor

vehicles: 42 C. J. 616-750, Motor Vehicles �� 18-237; 5 Am. Jtjr. 525-594, Automobiles
�� 15-160; 2 Berry, Law of Automobiles (7th ed. 1935) �� 2.48-2.283, 2.352-2.378, 2.437-
2.461; 6 id. �� 6.01-6.124; 1 Blashfield, Cyclopedia of Automobile Law and Practice

(Permanent ed. 1935) �� 21-603; 8 id. �� 5261- 5269; 1-2 Huddy, Encyclopedia of Au

tomobile Law (9th ed. 1932) �� 121-124, 135-258. Injuries from the operation of motor

vehicles: 42 C. J. 877-1026, Motor Vehicles �� 581-763; id. at 1029-1062, �� 774-811; id.
at 1072-1185, �� 826-964; 5 Am. Jur. 594-789, Automobiles �� 161-503; 4 Berry, op. cit.

supra, �� 4.344-4.480; 5 id. �� 5.01-5.61, 5.104-5.217; 6 id. �� 6.125-6.155; 4 Blashfield,
op. cit. supra, �� 2141-2868; 5 id. �� 2881-3161; 5-6 Huddy, op. cit. supra, �� 129-156, 173-

189; 7-8 id. �� 82-150; Meyer, Tort Liability Under the Wartime Car Sharing Plan (1942)
11 Geo. Wash. L. Rev. 1. Insurance: 42 C. J. 787-804, Motor Vehicles �� 346-384; 5 Am.

Jur. 789-817, Automobiles �� 504-557; 6 Berry, op. cit. supra, �� 6.102-6.124, 6.445-6.468,
6.642-6.693; 6 Blashfield, op. cit. supra, �� 3921-4190; 13-14 Huddy, op. cit. supra,
�� 1-4, 197-201, 211-225, 249-253. Offenses and criminal prosecutions: 42 C. J. 1309-1390,
Motor Vehicles �� 1226-1468; 5 Am. Jur. 910-924, Automobiles �� 755-786; id. at 932-
936, ��802-809; 5 Berry, op. cit. supra, �� 5.384-5.422; 8 Blashfield, op. cit. supra, ��
5301-5618; 9-10 Huddy, op. cit. supra, �� 14-33.

"See Annotations: State regulation as affected by the interstate commerce clause or fed

eral legislation: (1925) 36 A. L. R. 1110, (1925) 38 A. L. R. 291, (1927) 47 A. L. R. 230,
(1927) 49 A. L. R. 1203, (1929) 62 A. L. R. 52, (1933) 85 A. L. R. 1136, (1937) 109 A. L. R.

1245, (1941) 135 A. L. R. 1358. License tax or fee as affected by the interstate commerce

clause: (1923) 25 A. L. R. 37, (1928) 52 A. L. R. 533; (1938) 115 A. L. R. 1105. Validity
and applicability of statutes relating to the use of the highway for private motor carriers:

(1928) 56 A. L. R. 1056, (1932) 81 A. L. R. 1415, (1933) 87 A. L. R. 735, (1937) 109

A. L. R. 550. Constitutionality, construction and application of statutes or ordinances re

lating to the granting or revocation of a license or permit to operate a car: (1931) 71

A. L. R. 616, (1937) 108 A. L. R. 1162, (1938) 113 A. L. R. 1179, (1938) 115 A. L. R. 1376,
(1940) 125 A. L. R. 1459. Isolated or incidental transportation of persons for compensa

tion as within the contemplation of a statute requiring a permit or otherwise regulating
transportation of persons on the highway: (1939) 123 A. L. R. 229. Civil rights and lia-
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Observance of these is a prime essential. Non-compliance may have

several unfortunate consequences : the coverage of insurance policies may
be partially or completely vitiated; infractions of the law may leave the

car owner subject to criminal or civil discipline; and, where the injury is

proximately caused by the infraction, he may be unable to recover from
third persons. Variations in the laws of different states, and their com

ponent political units, are countless, and each case must be studied in
the light of its own laws. Guest statutes10 effectively set aside many diffi

culties, involved in conforming to laws regulating carriers, by creating
a guest relationship. There may be a difference in the certificates and

permits prerequisite to the use of cars as carriers of passengers for hire
and those prerequisite to the use of cars as private vehicles. Some juris
dictions insist on liability insurance when the car is used to carry "pas
sengers for hire." A private operator's license may be insufficient when
used in connection with transportation "for hire." The category in which
a car, or its employment, is put often determines whether variant or

supplementary taxes are necessary to comply with the law.

Clearly then, an extensive investigation of local laws should be the

starting point in determining the legal effect of ride sharing plans on

participating car owners and vehicles. If such laws are applicable to

these plans, protection for car owners can be initially secured by com

pliance with all state statutes, and all county and municipal regulations
and ordinances, relating to carriers, passengers for hire, and operating
cars for hire. Specifically the search should encompass matters of

registration, fees, permits, licenses, taxes, and certificates.

bilities as affected by failure to comply with regulations as to registration of cars or licens

ing of operator: (1922) 16 A. L. R. 1108, (192S) 3S A. L. R. 62, (1925) 38 A. L. R. 1038,
(1926) 43 A. L. R. 1153, (1928) 54 A. L. R. 374, (1929) 58 A. L. R. 532, (1929) 61

A L. R. 1190, (1932) 78 A. L. R. 1028, (1933) 87 A. L. R. 1469, (1937) 111 A. L. R. 1258.
Taxes on cars as a property tax: (1936) 103 A. L. R. 97. Jurisdiction of public service
commissions over carriers: (1927) 51 A. L. R. 821, (1936) 103 A. L. R. 268. When a car

is deemed to be operated "for compensation" or "for hire" within the contemplation of a

license tax statute or ordinance: (1932) 80 A. L. R. 574. Apparently the enforcement of
some of these statutes is being relaxed in some states. "Defense workers who do not charge
a fare for transporting fellow workers, and are repaid by rides in the cars of their passen

gers on the 'trade-a-ride' basis are not required to obtain a certificate of convenience, it was
said. However, there is no way enforcement officers can learn whether a motorist is being
paid in cash or in kind, so even if every car containing four or five workmen was stopped
for investigation�and this is not dreamed of by the authorities�enforcement of the law
would be impossible." Baltimore Sun, May 23, 1942, p. 13, col. 6.

1QSee Annotations: As to who is entitled to the benefit of a guest statute: (1937) 109
A. L. R. 667. As to who is a guest under such a statute: (1933) 82 A. L. R. 1365, (1935)
95 A. L. R. 1180. As to guest statutes in general: Malcolm, Automobile Guest Law
Statutes and Decisions (1937).
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Passengers For Hire

Passing to the judge-made law on the subject we find three classes of
relationships on which tort liability hinges in these ride sharing systems.
They are: first, passenger for hire and owner; second, guest and host;
and third, joint venturers. In classifying a particular case under any
of these categories the interpretation of the courts of each jurisdiction
is highly important.
Courts carelessly refer to the duty of a carrier as being one of the

"highest degree of care."11 Actually the test is "ordinary care", the
care that a reasonably prudent man would exercise under all circum
stances.12 But though the standard of care is the same as in other negli
gence cases, the quantum of diligence is increased.13 The right to accept
a benefit from the passenger is a circumstance which imposes on the car

owner the correlative duty of increased caution appropriate to the risk.
But because state statutes try to standardize degrees of care as being
"ordinary", "mere", "gross", and so forth,14 we shall assume, for the

purposes of this article, that these criteria refer to the increased risk

involved, and not to the measure of duty. Where the occupant of the
car is found to be a passenger for hire, the owner of the car is liable not

only for "gross" negligence, but also for "ordinary" negligence.15
The following factors should be taken into account in determining if

the passenger is one "for hire." The consideration moving from the occu

pant to the car owner must be more than merely casual or trifling.18
But it need not be in cash.17 Courts usually say that it is sufficient, to in-

nUnion Traction Co. v. Berry, 188 Ind. 514, 121 N. E. 655 (1919), 32 A. L. R. 1171

(1924), and annotation, id. at 1190.

�See Annotations: (1919) 4 A. L. R. 1500, (1924) 31 A. L. R. 1202, (1926) 45 A. L. R.

297, (1930) 69 A. L. R. 980, (1935) 96 A. L. R. 727. (1921) 34 Harv. L. Rev. 789.

18Hinds v. Steere, 209 Mass. 442, 95 N. E. 844 (1911). See 42 C. J. 1054, Motor
Vehicles � 803.

"Gifford v. Dice, 269 Mich. 293, 257 N. W. 830 (1934), 96 A. L. R. 1477 (1935). See

Annotations: (1931) 74 A. L. R. 1198, (1933) 86 A. L. R. 1145, (1935) 96 A. L. R. 1479.

^ee note 12 supra.
"Everett v. Burg, 301 Mich. 734, 4 N. W. (2d) 63 (1942). In this case six fellow em

ployes alternated weekly in using their cars to and from work. The court held that a guest-
host relationship existed: "While there is some claim that the relationship was one of joint
venture instead of host and guest, it was in no event that of passenger for hire. It was

simply the exchange of amenities between fellow employees. . . . Practically every inter

change of amenities and hospitality, when carefully analyzed, may appear to be a quid
pro quo arrangement, but this does not prevent the relationship from being that of host

and guest." See Fisher v. Johnson, 238 HI. App. 25 (1925) ; Miller v. Fairley, Ohio Ct. of

Common Pleas, Cuyahoga County, Oct. 26, 1942, 11 U. S. L. Week 2394, aff'd by the Ohio

Ct. of Appeals for the 8th District (2-1) on Nov. 20, 1942. See also Restatement, Torts

(1934) � 490, comment a; (1933) 82 A. L. R. 1365, (1935) 95 A. L. R. 1180.

"Peccolo v. City of Los Angeles, 8 Cal. (2d) 532, 66 Pac. (2d) 651 (1937). This case
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elude the occupant in the passenger for hire sphere, if "payment" is made
in any medium which is beneficial to the car owner in a tangible and ma

terial manner.18 Where the car owners merely rotate the use of their cars,
in an arrangement involving no transfer of money between them, courts
will probably decide that a guest-host relationship exists.19 But if the

occupant pays his way with a money fee,20 by the week or by the trip,
may be distinguished from Everett v. Burg, 301 Mich. 734, 4 N. W. (2d) 63 (1942), cited
supra note 16, in that the California employes were using their employer's car, whereas
the Michigan men were using their own car. See Duncan v. Hutchinson, 139 Ohio St. 18S,
39 N. E. (2d) 140 (1942) for a dictum to the effect that payment need not be in cash
if the presence of the occupant benefits the car owner in a business or material sense as

distinguished from mere social benefit or nominal or incidental contribution to expenses.
^ookhart v. Greenlease Motor Co., 21S Iowa 8, 244 N. W. 721 (1932), 82 A. L. R. 13S9

(1933). See Annotations: (1933) 82 A. L. R. 136S, (1935) 95 A. L. R. 1180.
"Everett v. Burg, 301 Mich. 734, 4 N. W. (2d) 63 (1942), cited supra note 16. This case

is especially significant in that one of the members of the plan, who had no car, paid 75
cents per week for his transportation. In Fisher v. Johnson, 238 III. App. 25 (1925), two
friends alternated the use of their cars in driving each other to work, each bearing the

expense of his own car. While the case was decided with regard to the doctrine of joint
enterprise, it is interesting to note that such a sharing did not create the relation of carrier
and passenger for hire.
"Ohio cases require the fee to be "substantially commensurate" with the costs and risks

of the "transportation as such." "This leaves it squarely up to the Court in each case in
which this statute is involved to determine, upon the basis of the particular facts and
circumstances presented by the particular case, considered in the light of established legal
principles and in order to do justice between the parties, whether there existed between the

parties the relationship of host and guest or that of carrier and passenger. . . . Both in the
Duncan case and in the case at bar the payment which the persons being carried agreed
to make is not for transportation as such but represents a sharing of the cost of the gaso
line and oil and nothing else. . . . This Court is of the opinion that the payment which the
defendants herein have agreed to make, to-wit, twenty cents each day, and which repre

sents, according to the terms of the agreement, approximately one-third of the cost of the

gasoline and oil consumed in each daily trip which the plaintiff has consented to make,
is not 'substantially commensurate' with the cost of transportation and will not ,take the
defendants out of the guest status fixed by the statute. That payment of a pro-rata share
of the cost of the gasoline and oil consumed on a particular trip or series of trips is not

substantially commensurate with the cost of the transportation given becomes readily appar
ent when it is remembered that the car owner has many other expenses and costs such as

depreciation, license fees, repairs and insurance. . . . The plaintiff himself will have to bear
the entire cost of the recapping or the purchase of tires, although his tires are being in
a large measure worn in the transportation of the defendants herein. Furthermore this right
is conferred by the government neither as a benefit nor as compensation to the individual
car owner as such, but in order to permit the continued use of a motor vehicle vitally
needed in the service of the country. The tires are consumed in that service and without
sorne arrangement such as this providing for the recapping or replacing of those tires the
whole scheme aimed at transporting war workers with a minimum of consumption of rubber
would inevitably collapse. . . . Furthermore the agreement in the case at bar must not be
confused with the ordinary agreement wherein the owner of an automobile and his passen
ger or passengers have voluntarily agreed that one will transport the other to his place



190 The Georgetown Law Journal [Vol. 31: p. 185

there is more substantial ground for the claim that a joint venture or a

passenger for hire relation is the true nature of the plan.21 Rule-of-thumb
tests which courts might well apply to these plans are: (1) was it the
car owner's intention to make a profit rather than merely offset operating
costs, and (2) are the facts of the case such that profit to the car

owner was reasonably probable? The passenger for hire relation is
more burdensome in that local statutes and regulations bear more

heavily on carriers for hire.22 The cost of complying with the laws
governing such carriers is far more than in the guest-host relationship,
and the mere numbers of laws relating to such carriers makes it easier
to overlook or violate one than in the guest-host relation. It is to be
noted that non-compliance with the laws may seriously affect the right
of recovery against insurance companies23 and against third persons.24
Because of these distinctions, and for reasons to be pointed out in the
next section, it is more practical, from the viewpoint of the car owner,
to use a rotating-car plan than a fixed fee system.
But from the standpoint of the occupant, the best status, legally

speaking, is that of passenger for hire. He can recover not only for

"gross" negligence of the car owner, but also for the latter's "ordinary"
negligence.25 Furthermore the negligence of the car owner is not imputed
to a passenger for hire.26 Therefore, although the occupant cannot be

of business for the payment of a fixed sum. The agreement here under consideration was

in no real sense of the word entered into voluntarily. The fact is that this agreement is a

document dictated by dire necessity and entered into under government regulations, issued

upon full authority and resulting from the requirements of the government in an emergency
of enormous significance for the purpose of conserving rubber vital to the military interests

of the Nation and the transportation of workers engaged in the production of arms and

munitions." Miller v. Fairley, Ohio Ct. of Common Pleas, Cuyahoga County, Oct. 26,
1942, 11 U. S. L. Week 2394, cited supra note 16. In the light of this opinion it would

be advisable for car owners to take only a sum which would defray the cost of gas, oil

and tires, but not such overhead costs as depreciation, registration, taxes, and so forth.

True carriers for hire include such expenses as part of their operating overhead, but the

owners of private cars pay such expenses in return for the personal pleasure they derive from

the use of the car.

^See note 18 supra.
^ee note 9 supra.
�See Annotations: (1931) 72 A. L. R. 1411, (1937) 106 A. L. R. 1263.

M"To make the violation of such a duty on the part of the plaintiff a bar to recovery

based upon the defendant's negligence or breach of statutory duty, it must appear that the

statute which the plaintiff violated was designed to guard against (a) a general class of

harms which include the one sustained, (b) to a general class of persons to which the

plaintiff belongs, and (c) that the plaintiff's breach of the statute was a legal cause of

his harm." Harper, A Treatise on the Law of Torts (1933) 301.

^Bookhart v. Greenlease Motor Co., 215 Iowa 8, 244 N. W. 721 (1932), 82 A. L. R. 1359

(1933).
"See Annotations: (1934) 90 A. L. R. 633, 631; 42 C. J. 1177, 1178, Motor Vehicles

�� 955, 956; 5 Am. Jur. 781-783, Automobiles �� 494-495.
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held liable to a third person in an accident caused by the negligence of
the car owner, he can recover from the latter in such instance, or from
the third person where the negligence of that person was the proximate
cause of the injury to the occupant.
There is no coverage, under most insurance policies, in normal times,

where the car "is used as a public livery or conveyance" or for "carrying
of persons for a charge, . . ."27

Guest and Host

In those states where a ride sharing plan is treated as a guest-host
relation, the car owner is in the best position possible. For this reason the

primary purpose of each car owner cooperating with the program should
be to take steps giving rise to a guest-host relation in his jurisdiction,
and to eliminate or add whatever elements are necessary to place him
in that category, according to the statutes, regulations and common law
of his locality.
Classification of the occupant as a guest depends mainly on the exact

circumstances of each case. The occupant is usually considered a guest
whether he is in the car as a licensee or as an invitee of the car owner.28
Where the occupant confers no benefit on the car owner, and gives no pay
ment, but is riding for his own personal interests under the benignity
of the car owner's altruism, he is a guest.29 As mentioned before, the
consideration moving from occupant to car owner must be material,
intrinsic, and objective before the occupant will be shorn of a guest
status. Since a monetary consideration has these characteristics, the rota

tion of cars is a system more clearly within the realm of a guest-host
relation than is the fixed fee plan, even where the fee is paid for the

occupant by a third party.
Once the guest-host relation is established, these factors follow which

are favorable to the car owner. Problems arising out of obedience to
the statutes and regulations governing carriers are obviated. Many states
retain the common law rule that the host must exercise reasonable care,

'"See Annotations: (1931) 72 A. L. R. 1375, (1935) 95 A. L. R. 150, (1937) 106 A. L. R.

1251, (1939) 118 A. L. R. 393. Eighty-two insurance companies have recently dropped the

provision for a ten per cent higher premium where the car is used "for carrying persons for
a charge," and have extended coverage to situations where the car is so used.
^Everett v. Burg, 301 Mich. 734, 4 N. W. (2d) 63 (1942) ; Fisher v. Johnson, 238 HI.

App. 25 (1925).
""Brown v. Branch, 175 Va. 382, 9 S. E. (2d) 285 (1940). In the absence of a contractual

relationship, the mere sharing of expenses has been held not sufficient to make the relation
ship one "for hire." Bushouse v. Brom, 297 Mich. 616, 298 N. W. 303 (1941) ; Hale v.

Hale, 219 N. C. 191, 13 S. E. (2d) 221 (1941). See Annotations: (1933) 82 A. L. R. 1365,
(1935) 95 A. L. R. 1180.



192 The Georgetown Law Journal [Vol. 31: p. 185

and that he is liable to his guest for "ordinary" negligence.30 But some
states have enacted guest statutes,31 and in some other states the same

result is reached by judge-made law,32 which require activities on the
part of the host to be far graver than mere lack of ordinary care before
he is rendered liable to his guest. In these jurisdictions the host must be
found guilty of "gross" negligence, such as inebriation, intentional mis
conduct, or wanton heedlessness before liability can be predicated as to

him. Ride sharing, in states having this rule, presents little difficulty
for car owners if their plan can be classified as a guest-host relation.
The negligence of the car owner is not imputed to the occupant in the

guest-host relationship,33 but there is always the possibility that the

occupant's contributory negligence may bar his action against the car

owner or against a third person.34 The occupant may rely on the care

of the car owner, but he must use ordinary care to warn the car owner

of threatened dangers, and he must raise some protest if the car owner

is indulging in unlawful or negligent conduct.35 Mere contributory negli
gence on the part of the occupant will not prevent his recovery, how

ever, where the car owner's misconduct is found to be "gross" negli
gence.36
Over and above statutory and regulatory requirements, the car owner

must keep his car in a reasonably safe condition before operating it on
the public highways. The guest does not assume the risk of defects
which the car owner knows about, or should know about, if the guest
has no actual or implied notice of such defects.37

"Jarvis v. Bostic, 65 App. D. C. 78, 79 F. (2d) 831 (1925). See Annotations: (1922) 20

A. L. R. 1014, (1923) 26 A. L. R. 1425, (1926) 40 A. L. R. 1338, (1927) 47 A. L. R. 327,
(1927) 51 A. L. R. 581, (1929) 61 A. L. R. 1252, (1930) 65 A. L. R. 952. Note (1941)
5 Md. L. Rev. 406.

mSee note 10 supra.
wE.g. Massaletti v. Fitzroy, 228 Mass. 487, 118 N. E. 168 (1917). On the general subject

of what amounts to "gross" negligence, see Annotations: (1931) 74 A. L. R. 1198, (1933) 86

A. L. R. 1145, (1935) 96 A. L. R. 1479, (1942) 136 A. L. R. 1256, 1270. Corish, The Auto

mobile Guest (1934) 14 B. U. L. Rev. 728.

"See note 26 supra.
^Cotton v. Willmar and Sioux Falls Ry., 99 Minn. 366, 109 N. W. 835 (1906). See

Annotations: (1922) 18 A. L. R. 309, (1922) 20 A. L. R. 1026, (1923) 22 A. L. R. 1294,

(1923) 26 A. L. R. 1428, (1926) 40 A. L. R. 1341, (1926) 41 A. L. R. 767, (1927) 47

A L. R. 293, 329, (1927) 51 A. L. R. 584, (1929) 61 A. L. R. 1261, (1929) 63 A. L. R.

1432, (1930) 65 A. L. R. 956, (1934) 90 A. L. R. 984, (1934) 91 A. L. R. 556.

xSee Annotations: 42 C. J. 1170-1176, Motor Vehicles �� 948-953. See note 34 supra.

""Isaacson v. Boston and Maine R. R., 278 Mass. 378, 180 N. E. 118 (1932) ; Gibbard v.

Cursan, 225 Mich. 311, 196 N. W. 398 (1923).
"Ingerick v. Mess, 63 F. (2d) 233 (C. C. A. 2d, 1933). See Annotations: (1921) 12

A. L. R. 774, (1929) 61 A. L. R. 1336, (1941) 131 A. L. R. 845, (1942) 138 A. L. R. 838;

42 C. J. 1077, Motor Vehicles � 835; 45 C. J. 894, Negligence � 335; 5 Am. Jur. 630,
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Joint Enterprise

If the car owner and the occupant have an equal right to control and
direct each other's conduct in the operation of the car, and if they have
a mutual interest in the purposes and objects of the undertaking, the
courts usually hold that the relation between them is one of joint enter
prise.38 Mutual interest, by itself, is not sufficient to create the relation.39
But it has been held that where the parties agreed to share equally the

expenses of a trip, a joint enterprise was established.40 This is the least
desirable result, as regards the furtherance of car sharing plans, since
the risks to both car owner and occupant in this relationship may well
deter them from cooperating with the program. To avoid being classed as

joint adventurers the occupant and car owner should try to evolve an

equitable arrangement between themselves which does not embody cash

payment, and which has as few business aspects, and as many social

ones, as possible.41 But because there is a mutual benefit to both car

owner and occupant, and because there is, in effect, a sharing of operating
expense even when the cars are simply rotated, many courts will refuse
to consider car sharing as a guest-host relationship.42 In these states,
then, the main object is to take the lesser of two evils, and organize
Automobiles � 235; 5 Am. Jur. 698, Automobiles � 3S8; Restatement, Torts (1934)
� 388.

wSee Annotations: (1927) 48 A. L. R. 1077, (1929) 63 A. L. R. 921, (1932) 80 A. L. R.

312, (193S) 95 A. L. R. 857; 42 C. J. 1179, Motor Vehicles � 957; (1930) 30 Col. L. Rev.

581, Note (1929) 77 TJ. of Pa. L. Rev. 676. On the distinction between guest-host and joint
enterprise relationships, see Pusey v. Atlantic Coast Line R. R., 181 N. C. 137, 106 S. E.
452 (1921). See also Notes (1929) 38 Yale L. J. 810 at 815, (1942) 17 Temp. L. Q. 77.

""Koplitz v. City of St. Paul, 86 Minn. 373, 90 N. W. 794 (1902).
"Beaucage v. Mercer, 206 Mass. 492, 92 N. E. 774 (1910). This case may be distinguished

from Duncan v. Hutchinson, 139 Ohio St. 185, 39 N. E. (2d) 140 (1942), on the grounds
that there was not an equal sharing of expenses in the Duncan case.

""Normally a business; relationship is one which is created for personal profit or benefit
or in the expectation of personal profit or benefit to be gained by the parties to the arrange
ment. . . . The Share-the-Ride arrangement is created not for the private profit or advan
tage of anyone or of any group, but solely and completely for the purpose of conserving
our precious supply of rubber and of enabling the riders and the driver to reach their place
of employment in order to pursue their occupations for the benefit of our country by pro

moting its war effort." Miller v. Fairley, Ohio Ct. of Common Pleas, Cuyahoga County,
Oct. 26, 1942, 11 TJ. S. L Week, 2394, cited supra notes 16 and 20. In Fisher v. Johnson,
238 111. App. 25 (1925), cited supra note 19, a car sharing arrangement was interpreted in
this manner: "We regard the circumstances in no different light than if on each occasion
when one drove the other ... it was upon an express invitation from the former to the
latter to be his guest, and therefore negligence could not be imputed to the latter on the

theory that because they were accustomed to exchange courtesies and ride together they
were engaged in a joint enterprise or undertaking." See also Everett v. Burg, 301 Mich. 734,
4 N. W. (2d) 63 (1942) cited supra note 16.
^See note 38 supra.
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the ride sharing to come under the passenger for hire relation. Since a

vital element of joint enterprise is its mutual management by car owner

and occupant, the easiest way to avoid this relationship is to surrender
to the car owner the choice of routes and any other element in which a

joint venturer would normally have a voice.43
Under the joint enterprise category the occupant is liable in an action

by a third person injured through the negligence of the car owner.44
Furthermore, the occupant cannot recover from a third person, whose

negligence has caused the injury, if the car owner (of the car in which
the occupant is riding) is guilty of contributory negligence.43 These
rules are rooted in the doctrine of respondeat superior: since the car

owner and the occupant have a joint right of control and a common in

terest, the car owner is the agent of the occupant, and the negligence
of the former is imputed to the latter.46 The occupant does not run these
risks under the other two relationships mentioned. For the negligence of
the car owner is not imputed to a passenger for hire or a guest.47
Not only are the occupant's risks greater under the joint enterprise

relationship, but the obligations and duties of the car owner are the
same as in the passenger for hire class.48 The occupant can recover from
the negligent car owner, since such negligence is not imputed to the

occupant in an action between the two.49

"Mutual prearrangement of the route by car sharing members is hardly sufficient, in the

absence of a sharing of expenses or some tangible contractual element, to prove joint enter

prise, since the occupant has no greater management of the operation and direction of the

car than does a guest. Cf. cases cited supra note 41 ; accord, Gregory v. Jenkins, 43 S. W.

(2d) 877 (Mo. 1931) ; Kelley v. Hodge Transportation System, 197 Cal. S98, 242 Pac. 76

(1926). The ''control" which is stressed as a basic element of a joint enterprise is clearly
a legal fiction, for group authority over the actual operation of the car 'would be disastrous,.
even if possible. But a mutual prearrangement combined with other contractual elements.

is sufficient to raise the issue of joint enterprise as a fact for the jury. Restatement, Torts

(1934) � 491, comment c and g.

"Jones v. Kasper, 109 Ind. App. 465, 33 N. E. (2d) 816 (1941) ; Howard v. Zimmerman,,
120 Kan. 77, 242 Pac. 131 (1926) ; Lucey v. John Hope & Sons Engraving & Mfg. Co.,
45 R. I. 103, 120 Atl. 62 (1923) ; Landers v. Overaker, 141 S. W. (2d) 451 (Tex. Civ. App.
1940) ; Fox v. Lavender, 89 Utah 115, 56 Pac. (2d) 1049 (1936).
See Annotations: (1929) 62 A. L. R. 440, (1933) 85 A. L. R. 630; Restatement, Torts

(1934) � 491.

^See note 44 supra.
"See note 44 supra.
"See note 26 supra.
The mere fact that a particular car sharing plan is a joint enterprise does not, of course,,

relieve the car owner of his duties to third persons. As for his duties to occupants, see-

note 49 infra.
"Bloom v. Leech, 120 Ohio St. 239, 166 N. E. 137 (1929); O'Brien v. Woldson, 149-

Wash. 192, 270 Pac. 304 (1928) ; see Annotations: (1929) 62 A. L. R. 442, (1933) 85 A. L. R.
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It is clear that, as regards the three doctrines of tort liability discussed

here, the joint enterprise relationship gives the least protection to the car

owner, and the guest-host relationship gives him the most protection.

Anticipatory Releases

If the car owner's insurance policy covers his liability sufficiently,
under all of the tort doctrines previously mentioned, a release is superflu
ous. If not so covered, the car owner, in some states, may reduce sub

stantially his liability to the occupants by having them execute a contract

of indemnity, a release, or a covenant not to sue. There is considerable
conflict between jurisdictions as to the validity of this type of agreement.50
But in those states which uphold them the ultimate status of the car

owner under such an agreement is analogous to that of car owners

in states having guest statutes: he is relieved of liability for "ordinary"
negligence, but not from his wilful and wanton misconduct, intoxication,
"gross" negligence, or recklessness.51
The terms of the agreement should include provisions along these

lines:52
1. For the occupant's covenant not to sue the car owner in any

action for damages and injuries incurred through the latter's

"ordinary" negligence.
2 For indemnification of the car owner in case any action, in viola

tion of the covenant, is brought.
3. For the use of the covenant as a plea in defense to any action or

proceeding brought by the occupant against the car owner in
breach of the covenant.

4. For the application, of the covenant not to sue, to the executors,
administrators, heirs and assigns of both the occupants and the
car owner.53

632; (1928) 2 So. Calif. L. Rev. 193, (1928) IS Va. L. Rev. 176, (1928) 13 Minn.
L. Rev. 71.

mSee Annotations: 31 C. J. 424, Indemnity � 16; 17 C. J. S. 644, Contracts � 262.
Where the car owner is considered as a carrier, it is uniformly held to be against public
policy to allow him to exempt himself by contract from liability for ''ordinary" negligence,
and a fortiori for "gross" negligence.
^McClain, Contractual Limitation of Liability for Negligence (1915) 28 Harv. L. Rev.

550 at 555.
The agreement mentioned here has reference to the covenant not to sue, since that type

of agreement is more practical than the contract of indemnity or the release. For distinc
tions between releases and covenants not to sue see Annotations: 23 R. C. L. 405, 408, Re
lease �� 35, 37; 53 C. J. 1263, Release � 80; (1923) 27 A. L. R. 805, (1927) 50 A. L. R.

1057, (1930) 65 A. L. R. 1087, (1930) 66 A. L. R. 206, (1936) 104 A. L. R. 846, (1938)
112 A. L. R. 78, (1940) 124 A. L. R. 1298; Note (1938) 22 Minn. L. Rev. 692.
"""For the basis of the rule that contributory negligence of the person injured precludes

recovery by the parent or spouse, see Annotation: (1926) 42 A. L. R. 717.



196 The Georgetown Law Journal [Vol. 31: p. 185

For the exclusion of actions under death and survival statutes
insofar as such is possible in the particular jurisdiction con

cerned.
For a clause reducing the damages, recoverable from all other
joint tortfeasors than the car owner, to the extent of the pro rata

share of the damages recoverable by the other joint tortfeasors
from the car owner.54 (This provision should be inserted only in
states which allow contribution between joint tortfeasors.)

Policies of Insurance

Some jurisdictions require that cars used in carrying passengers for
hire be covered by liability insurance.55 Some insurance policies do not

protect the insured when the car is being used contrary to the law.56 Some

policies do not cover persons who are not legally operating the car.57
It is important for the car owner, therefore, to check the statutes and
ordinances of his jurisdiction, and to conform to all local laws before

joining a car sharing program. Otherwise he may be liable to the govern
ment for infractions of the law with regard to licenses, taxes, registra
tion, and so forth; and he may find himself without insurance coverage
in case of an accident.
Court decisions, too, affect the insurance aspects of car sharing projects.

Clauses, in many insurance policies, which bar coverage where the owner

is using the car in "carrying persons for a charge", or "carrying passen
gers for hire", have been dealt with in various ways by the courts.58
Merely rotating the use of the cars might not preclude insurance cover

age under these clauses ; but actual sharing of operating expenses as stick

might block recovery. In some states the car owner may subject himself
to even greater hazards, since some courts hold that nonconformity to

such a clause will abrogate the whole policy, not merely defer its cover

age while the car is so employed.
Even in those jurisdictions where car sharing programs are considered

in the guest-host category the owner of a car can be more fully protected
by an insurance policy, if its coverage continues while the car is operated
under a car sharing plan. Such policies protect both the car owner and
the occupant, and there is no need for a covenant not to sue. Many recent

changes have been made enlarging the coverage of standard policies to

"See Annotations: (1933) 85 A. L. R. 1095, (1939) 122 A. L. R. 522, (1942) 140 A. L. R.

1306; 18 C. J. S. 6, Contribution � 3; 13 Am. Jur. 88, Contribution � 104.

�"See note 9 supra.
mSee Annotations: (1931) 72 A. L. R. 1411, (1937) 106 A. L. R. 1263.

�"See note 56 supra.
��See Annotations: (1935) 95 A. L. R. 150, (1939) 118 A. L. R. 393.
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conform to the needs of participating car owners.59 The car owner should
examine his liability policy to be sure he is so covered; and if he is not,
it may be possible to secure a waiver of the precluding provisions from
the insurer. He should also investigate the effect that a covenant not
to sue will have on an insurance policy which contains a subrogation
clause.60

Conclusions

The progress of the war will determine the necessity of a comprehen
sive program of car sharing. The longer it lasts, the more urgent is the
need to economize, and the more probable is the expansion of car sharing
plans. Compulsion should be the very last resort. The hesitance of the
car owners in participating in the program, due to their increased poten
tial liability, might be mitigated by a federal insurance project. Pro
visions thereof could supplement the shortcomings of standard automobile

liability insurance policies, be limited to the duration of the war, protect
the car owner from liability to the occupants only, and be restricted
in application to liability incurred while the car is being shared in an

organized program. Even then the coverage should not be absolute,
but confined to damages resulting from "ordinary" negligence, not "gross"
negligence. Although the Federal Government has expanded its insur
ance projects on a large scale during the past decade, there are strong
indications that an economy drive will be the keynote of the next session
of Congress. Under the circumstances, rather than embark on an insur
ance project such as that outlined above, Congress will probably count
on the rationing system now in effect61 to induce the car owners to partici
pate in ride sharing (despite lack of insurance coverage) at the risk
of having their rations cut. An economic sanction of this nature does
not involve the constitutional difficulties that compulsory car sharing
does. A simpler method would be an act of Congress relieving car owners

of liability to their occupants for "ordinary" negligence under restric
tions similar to those mentioned with respect to the insurance project.
War time powers furnish sufficient support for such a measure.62 But
if the courts take cognizance of the special factors incident to ride
sharing,63 Congress may feel that it is unnecessary to take such action.

""See note 27 supra.
wSee Annotations: (1921) 14 A. L. R. 192, (1923) 26 A. L. R. 431, (1926) 40 A. L. R.

1001, (1928) 54 A. L. R. 1454, (1936) 105 A. L. R. 1431 ; 29 Am. Jur. 1006, Insurance � 1344.

".E.g. Ration Order 5C, 7 Fed. Reg. 9135 (1942) at 9141.
"If car sharing plans are vital in keeping war production up to schedule, an act relieving

car owners from liability for ''ordinary'' negligence might well be considered essential to
the continued operation of the plans, within the war powers and "necessary and proper''
clause. U. S. Const. Art. I, � 8.
"As the Ohio court did in Miller v. Fairley, Ohio Ct. of Common Pleas, Cuyahoga County,

Oct. 26, 1942, 11 U. S. L. Week 2394, cited supra notes 16, 20 and 41.
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As the matter stands now, there is a need for central organization of
car sharing plans. The project thus far reflects the patchwork organiza
tion typical in a decentralized effort. The hit-or-miss method of many
car owners often results in "conspicuous consumption" of essential materi
als by a sole occupant.64 If each neighborhood group were coordinated
into a citywide system, the utility of each vehicle would be greatly in
creased. Then too, organization on such a scale might make practicable
the use of group liability insurance for cooperating members of ride

sharing plans.
In cases of wrongful death65 or personal injury66 liability is usually

determined by the law of the place where the accident occurred (where
a tort, not a release, is involved) regardless of the forum in which the
action is tried.67 But since releases from liability are contractual in

nature, different rules apply. As between the car owner and the occupant:
unless by the law of the place where the contract was made it is com

pletely void, or unless (irrespective of where it was made) the public
policy of the locus fori forbids approval of the contract, its validity should
be upheld, if the law of any jurisdiction with which it comes in contact

would so uphold it.68 As between the occupant and third persons: the

"The American Automobile Association recently declared the District of Columbia car

sharing program a failure. Washington Post, Jan. 30, 1943, p. 3, col. 8. And the use of

cars, occupied by the driver only, has been severely criticized by former Price Administrator
Leon Henderson. Washington Times-Herald, Nov. 4, 1942, p. 1, col. 2. Ration board mem

bers admit the necessity for greater organization of car sharing plans, including a compre
hensive registration of car owners by the government. Washington Daily News, Feb. 3,
1943, p. 30, col. 1.

"2 Beale, Conflict of Laws (1935) � 391.1 and following pages; Restatement Con
flict of Laws (1934) �� 391-396. As to damages under wrongful death statutes, see

Hancock, Torts in the Conflict of Laws (1942) � 26. For the effect of a statute

of limitations, see Annotations: (1930) 68 A. L. R. 217; 2 Beale, Conflict of Laws

(1935) � 397.1; Hancock, op. cit. supra, � 30; 17 R. C. L. 697, 698, Limitation of Actions

� 49; Note (1930) 16 Va. L. Rev. 611; Restatement, Conflict of Laws (1934) � 397.

w2 Beale, Conflict of Laws (1935) � 378.1 and following pages; Restatement, Con
flict of Laws (1934) �� 378-382; Note (1937) 36 Mich. L. Rev. 268.

"Statutes, however, may authorize suits against non-residents if the accident happened
within the jurisdiction. Hess v. Pawloski, 274 U. S. 352, 47 Sup. Ct. 632 (1927).

wSee Annotations: (1928) 57 A. L. R. 175, (1931) 72 A. L. R. 250; 2 Beale, Conflict of
Laws (1935) �� 337.1, 388.1; Hancock, op. cit. supra note 65, �� 42, 43; Restatement,
Conflict of Laws (1934) �� 337, 338, 388; Beale, What Laws Govern the Validity of a

Contract (1909) 23 Harv. L. Rev. 1, 79, 194, 260; Cook, Contracts and the Conflict of
Laws (1936) 31 III. L. Rev. 143; Cook, Contracts and the Conflict of Laws: Intention of
the Parties (1938) 32 III. L. Rev. 899; Cook, Contracts and the Conflict of Laws: Inten
tion of the Parties. Some Further Remarks (1939) 34 III. L. Rev. 423; Lorenzon, Validity
and Effects of Contracts in the Conflict of Laws (1921) 30 Yale L. J. 565, 655, (1921)
31 Yale L. J. 53; Note (1941) 54 Harv. L. Rev. 663; Nussbaum, Conflict Theories of Con
tracts: Cases Versus Restatement (1942) 51 Yale L. J. 893.
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law of the place of the accident should apply. This seems most equitable
in view of the fact that the third person is not privy to the contract. The

legal effect of the contract is in issue, not the intention of the parties;
and there is no question of public policy concerned.69 Where the contrac

tors covenant specifically as to the jurisdiction, the law of which they
intend to have applied to the contract, such a covenant should bind them,
but not third persons.70
Public policy should be reflected in the attitude of government officials.

As regards the local statutes and regulations, every effort should be made
to minimize or prorogue their effect where such action will lessen the
burden on cooperating car owners.71
But it is in the courts that public policy should play its most significant

role. In strict justice the doctrines of tort liability, previously set

forth, should be considered in the light of contemporaneous circum
stances. If there are any grounds, however weak, whereby the car owner

may be relieved of liability to the occupant for "ordinary" negligence,
the courts should go out of their way to uphold those grounds. Such
lenience could be reconciled to the principle of stare decisis by a state

ment, by the court in its opinion, to the effect that the decision is to be

regarded as one of war time expediency, not a precedent for peace time
controversies.
For example, courts could apply public policy in this way where a case

concerns a covenant not to sue. Generally speaking public policy is not

sapped by a contract indemnifying the car owner for damages due to
his "ordinary" negligence.72 A covenant not to sue, for "ordinary" negli
gence, approximates a contract of indemnity in effect, if not in method.
When an occupant so covenants, he no longer has the right of action
he would ordinarily have against the car owner. But without such a

covenant the risks of the car owner, in a car sharing plan, are augmented
according to the number of occupants riding with him. Where the cars

""Cook, Substance and Procedure in the Conflict of Laws (1933) 42 Yale L. J. 333,
at 3S1, 352.
"See note 68 supra. But there is considerable disagreement on this point. See Annota

tions: (1938) 112 A. L. R. 124; 15 C. J. S. 891, Conflict of Laws � 11; 11 Am. Jur.
406, 461, Conflict of Laws �� 119, 157; Stimson, Which Law Should Govern? (1938) 24

Va. L. Rev. 748, 863.
""Thousands of defense workers daily are violating a State law by transporting fellow-

employes to and from defense plants, but authorities are 'winking' at the violations for two

reasons, it was learned yesterday. Reason No. 1 is that the national defense effort would
be hampered seriously if the provisions of the law were carried out. Reason No. 2 is that

the law is difficult to enforce in normal times and, during the present transportation emer

gency with almost all of the defense workers doubling up, the enforcement would not be

possible." Baltimore Sun, May 23, 1942, p. 22, col. 8.

'"See Annotations: 31 C. J. 424, Indemnity � 16; 17 C. J. S. 644, Contracts � 262.
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are rotated, the risks that each member takes will balance off in the long
run. There is no injustice, therefore, to any participant who executes a

covenant not to sue under such a plan. In view of the fact that current
public policy advocates increased use of car sharing plans, and in view
of the fact that public policy has always precluded the car owner from
avoiding liability for his wanton and wilful misconduct under covenants
not to sue, courts should be willing to hold valid these covenants even

in jurisdictions which normally hold them to be against public policy.
A recent case, Miller v. Fairley,73 well illustrates another application

of public policy to car sharing plans. It deserves special attention in
that it deals directly with car sharing under the regulations of the Office
of Price Administration. Plaintiff sought a declaratory judgment on the
following facts: "Plaintiff and defendants have qualified as a riding
group under the general supervision of said Plant Transportation Com
mittee of the Standard Oil Company and under the provisions of Sec
tion 504 (a) (7) of the Revised Tire Rationing Regulations, as amended."
Plaintiff agreed to transport the defendants, "round trip", at least four
times a week between their homes and their work, at the rate of twenty
cents per day, "said 20^ being mutually understood to represent one-third
of the cost of gasoline and oil consumed on each round trip." The court
took judicial notice of the shortage of rubber, and the possibility of the
breakdown of transportation. It decided the case mainly on the basis of
a prior Ohio decision74 in which the court said that "it would be unfair
to hold the motorist to liability for injuries to his guest due to the hazards
of transportation, unless the motorist is, in turn, compensated for such

transportation in a manner substantially commensurate with the cost and
the hazards of the undertaking." Since the payment in the present case
was not "substantially commensurate" with the costs and risks of the

transportation, the court held the relationship between plaintiff and de
fendant was one of host and guest, and not within that section of the
"Ohio Guest Statute" which relieves the car owner of responsibility for

"ordinary" negligence when he is transporting "without payment there
for." Some statements by the court are well in point:

"The courts have many important duties to perform and grave responsibilities
to shoulder in this time of crisis. They must be ever mindful of the fact that
their decisions and judgments are now being rendered in a world at war and they
must carefully consider the possible effects of their decisions upon the prosecution
of the war. When called upon to construe regulations or legislation the courts

must brush aside all technicalities and without sacrificing in the least sound

legal principles, construe the particular rule or statute against the background
of a world in flames. . . .

"Ohio Ct. of Common Pleas, Cuyahoga County, Oct. 26, 1942, 11 U. S. L. Week 2394,
cited supra notes 16, 20, 41 and 63.

"Duncan v. Hutchinson, 139 Ohio St. 185, 39 N. E. (2d) 140 (1942).
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"This Court cannot remain oblivious to the fact that if the arrangement en

tered into between the parties in the case at bar were held to create the relation

ship of carrier and passenger for payment, the risk and burdens which the

plaintiff would be called upon to bear would very likely cause him and other
owners of automobiles in similar situations, to refuse to agree to carry riders
under the Share-the-Ride program as promulgated by the Office of Price
Administration in Amendment 16 to the Revised Tire Rationing Regulations and

promoted by the Office of Civilian Defense. This would under present condi
tions result either in complete disintegration of or render utterly ineffective this
very important war-time program to save rubber and other critical materials.
Millions of tire miles would be wasted by individual owners of automobiles

driving them to and from their work."

It is true that the case was decided partially on the basis of the prior
Ohio decision; but the court nevertheless relied on public policy to over

ride the contention that a business relation existed in the case at bar,
whereas the prior case involved purely social interests.
The same considerations enter into the other phases of liability. Funda

mentally a passenger for hire relation is based on profit for the car owner.

War time car sharing plans are rarely profitable for the car owner. Funda
mentally a joint enterprise is based upon mutual business interests more

complicated and more lucrative than the single and simple aspect of
sharing a ride. Courts should keep in mind these major intrinsic dis
tinctions. They should not obscure them by emphasis on minor' ele
ments, but they should give full weight to those features of the plan
which make up the essence of a guest-host relationship. At this time
justice and public policy demand lenience for car owners who are assum

ing greater risks by willingly cooperating with the car sharing program.

JOHN S. BULMAN

COMMERCE POWER SINCE THE SCHECHTER CASE

FARMER who raises wheat wholly for consumption on his farm
comes within the power of Congress to regulate interstate com

merce. That is the substance of Wickard v. FUburn1 which upholds the
constitutionality of the wheat marketing quota provisions of the Agri
cultural Adjustment Act of 193 8.2

In view of the trend of recent Supreme Court decisions, this latest
extension3 of the commerce power is not surprising. However, the propo-

*63 Sup. Ct. 82 (1942).
a52 Stat. 31 (1938), 7 U. S. C. �� 1281-1407 (1940), SS Stat. 203 (1941), 7 U. S. C.

� 1330 (1940), as amended.
That the case does represent an extension of the commerce power, there can be no
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sition that though an ". . . activity be local and though it may not be

regarded as commerce, it may still, whatever its nature, be reached by
Congress if it exerts a substantial economic effect on interstate com

merce . . ."4 causes one to wonder as to the limits of this tremendous
and constantly growing power. Does the term "interstate commerce"
embrace every type of marketing, production, and even consumption,5
concerning which Congress chooses to legislate? The question is not

idle. That every marketing, productive, and consumptive activity to

some extent affects interstate commerce, there can be little doubt. Would
the Supreme Court hold the commercial effect of any such activity to

be unsubstantial in the face of a Congressional declaration that the
effect is substantial? In the FUburn case, the individual farmer's use

of home-grown wheat had but a "trivial" effect on interstate commerce.

He was held subject to the Congressional mandate, however, since that
trivial effect, augmented by the trivial effects exercised by hundreds of
other individual farmers similarly using home-grown wheat, became a

"substantial economic effect."6 Would the Court admit the commerce

power to the farmer's kitchen, there to regulate the culinary activities

which, when added to culinary activities being similarly conducted in

hundreds of other kitchens, exercised an important'' economic effect on
interstate commerce? Is there a limit to the Congressional power to

regulate marketing, production, and consumption?
It is the purpose of the writer to examine, in this note, recent Supreme

Court decisions under the commerce clause8 which may cast some light
on the questions posed above. The examination finds a convenient start

ing place in the Schechter case9 which, along with the Carter case10
marked the end of one era of commerce power and the beginning of
another.
In the Schechter case, the National Industrial Recovery Act11 was

doubt. On page 86 of the opinion, the Court, speaking through Mr. Justice Jackson, says:
"Even today, when this power has been held to have great latitude, there is no decision

of this Court that such activities may be regulated where no part of the product is in

tended for interstate commerce or intermingled with the subjects thereof." The Court,
forthwith, supplied such a decision. 63 Sup. Ct. 82, 86 (1942).
*Id. at 89.

""Whether the subject of the regulation in question was 'production,' 'consumption,' or

'marketing' is, therefore, not material for purposes of deciding the question of federal

power before us." Ibid.

"Ibid.
'Italics supplied by the writer.

"U. S. Const. Art. I, � 8.

eA. L. A. Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935).
"Carter v. Carter Coal Co., 298 U. S. 238 (1936).
u48 Stat. 195 (1933), IS U. S. C. �� 701-712 (1934).
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held unconstitutional by a unanimous court. The case turned, primarily,
on the question of unconstitutional delegation of legislative power to

the President. However, the Court also decided that the Act went be

yond the Congressional power to regulate commerce. The activities of
men engaged in the business of slaughtering and selling to local retail
dealers chickens purchased from commission men in local markets af
fected interstate commerce only indirectly and could not be controlled

by Congress. This was so even though the local markets were supplied
from out-of-state sources.

The proposition that only those local activities which directly affect
interstate commerce can be reached by the Congressional power was not
new. In one form or another, it had frequently been stated by the
Court.12 The Schechter case added weight to this proposition and

definitely established it as the basic test by which the limits of the com

merce power should be determined. It has been doubted that the test
was suited to its purpose.13 At the date of the Schechter case, less than

eight years ago, however, it seemed probable that the "direct effect"

formula, approved as it was by such men as Mr. Justice Cardozo14 and
Mr. Justice Stone, would survive for a long time.
The following year, the Bituminous Coal Conservation Act of 193 5,15

which provided for the fixing of bituminous coal prices and of wages,
hours, and working conditions of miners, was held void in Carter v. Carter

"Levering & Garrigues Co. v. Morrin, 289 U. S. 103 (1933) ; Coronado Coal Company
et al. v. United Mine Workers of America, 268 U. S. 29S (192S) ; Industrial Association
of San Francisco v. United States, 268 U. S. 64 (192S) ; United Leather Workers Interna
tional Union v. Herkert & Meisel Trunk Company, 265 U. S. 457 (1924) ; United Mine
Workers of America et al. v. Coronado Coal Company, 259 U. S. 344 (1922) ; Houston
& Texas Ry. v. United States, 234 U. S. 342 (1914) ; Minnesota Rate Cases, 230 U. S.
352 (1913).
13"The formula of the Schechter case for drawing the limits of the federal commerce

power was really no formula at all. If that power permeates all transactions and situ
ations directly affecting interstate commerce, but does not reach those which only indi

rectly affect it, the question still remains which is which." Robert E. Cushman, What's Hap
pening to Our Constitution, p. 22. "As the words 'direct' and 'indirect' had been repeatedly
used, the distinction may be 'well established,' but the test affords no definiteness." Humes,
Trend of Decisions Respecting the Power of Congress to Regulate Interstate Commerce
(1940) 26 A. B. A. J. 850.

"See Mr. Justice Cardozo, concurring in Schechter Poultry Corp. v. United States, 295
U. S. 495, 554 (1935). "The law is not indifferent to considerations of degree. Activities
local in their immediacy do not become interstate and national because of distant reper
cussions. . . . There is no penumbra of uncertainty obscuring judgment here. To find
immediacy or directness here is to find it almost everywhere. If centripetal forces are to
be isolated to the exclusion of the forces that oppose and counteract them, there will be
an end to our federal system."

M49 Stat. 991 (1935), 15 U. S. C. �� 801-827 (Supp. 1936).
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Coal Co.16 Speaking for the majority of the Court, Mr. Justice Sutherland
revitalized the doctrine that production is distinct from commerce and,
consequently, beyond the power of Congress to control. This doctrine,
enunciated first in Kidd v. Pearson1,1 had furnished the rationale of
several subsequent decisions.18 It had not escaped qualification.19 How

ever, it appeared from the Carter case that the line between production
and commerce, between that which Congress could and could not regu
late, was clearly drawn.
In the Carter case, the "direct effect" test was applied and the term

"direct" defined.20 The Court made it clear that it is the proximity of
a local activity to the effect upon interstate commerce, not the magni
tude of either the activity or the effect, which brings the activity within
the commerce power.21
In Virginia Railway Co. v. System Federation No. 40,22 the Railway

Labor Act23 was under attack. The Court held that provisions of the
Act giving organizing and collective bargaining rights to railroad em

ployees were constitutional as applied to employees engaged in making
heavy repairs to locomotives and cars in local "back shops." The
activities of the employees, said the Court, and the interstate activities
of the railroad were so closely related that the former could be regarded
as part of the latter.
The Virginia Railway case gave no indication that the attitude of the

Supreme Court as to what might be regarded as directly affecting inter
state commerce was changing. Two weeks later, however, in sustaining
u298 U. S. 238 (1936).
"128 U. S. 1 (1888).
"Chassaniol v. City of Greenwood, 291 U. S. 584 (1934) ; Champlin Refining Co. v.

Corporation Commission of Oklahoma, 286 U. S. 210 (1932) ; Utah Power & Light Co.

v. Pfost, 286 U. S. 165 (1932) ; Hammer v. Dagenhart, 247 U. S. 251 (1918) ; United
States v. E. C. Knight Company, 156 U. S. 1 (1895).
"Bedford Cut Stone Co. v. Stone Cutters Assn., 274 U. S. 37 (1927) ; Coronado Coal

Company v. United Mine Workers, 268 U. S. 295 (1925).
""The word 'direct' implies that the activity or condition invoked or blamed shall operate

proximately�not mediately, remotely, or collaterally�to produce the effect or condition.
It connotes the absence of an efficient intervening agency or condition. And the extent

of the effect bears no logical relation to its character." Carter v. Carter Coal Co., 298

U. S. 238, 307 (1936).
""If the production by one man of a single ton of coal intended for interstate sale and

shipment, and actually so sold and shipped, affects interstate commerce indirectly, the

effect does not become direct by multiplying the tonnage, or increasing the number of men

employed, or adding to the expense or complexities of the business, or by all combined."
Id. at 308.

==300 U. S. 515 (1937).
~44 Stat. 577 (1926), 45 U. S. C. �� 151-163 (1940) as amended 48 Stat. 1185 (1934),

45 U. S. C. �� 151-163 (1940).



1943] Notes 205

the constitutionality of the National Labor Relations Act,24 the Court

held that the commerce power of Congress extended to the regulation of

employer-employee relationships in a giant steel company,25 a medium-

sized factory producing trailers,26 and a relatively small clothing fac

tory.27 Great weight was placed on the fact that the factories obtained
most of their raw materials from out-of-state sources and disposed of

most of their finished products in out-of state markets. If the rights
of labor were not protected, it was said, industrial strife might result;
industrial strife might lead to stoppage of production; stoppage of pro
duction would have a "close" and "intimate" effect on interstate com

merce. Under these circumstances, Congress had the power to act,
despite the fact that the employees concerned were engaged in production.
It is clear that these labor cases heralded a change in the Court's

views as to the scope of the commerce power. To all of them there was

a four-judge dissent.28 Each of them represented the reversal of a Cir^
cuit Court of Appeals decision.29 Six district courts, on the authority
of the Schechter and Carter cases, had held employer-employee relation

ships in local production to be outside the commerce power.30 Six dis
trict courts, three circuit courts, and four justices of the Supreme Court

thought the law well settled in one direction. The majority of the Su

preme Court resettled it in another direction. The line between produc
tion and commerce, so nicely drawn in the Carter case, was eradicated.
The "direct effect" test, applied in the Schechter and Carter cases and
defined in the latter, was given a new and broader interpretation. No

longer did the presence of an "efficient intervening agency or condition"31
between a productive activity and its effect on interstate commerce place
that activity definitely beyond Congressional reach. "Direct" now meant

"close" or "intimate." What "close" and "intimate" meant was not

clear. Clear it was, however, that their meaning was broader than that
of the parent word "direct."

M49 Stat. 449 (1935), 29 TJ. S. C. �� 151-166 (1940).
^National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U. S. 1 (1937).
"National Labor Relations Board v. Fruehauf Trailer Co., 301 TJ. S. 49 (1937).
'"National Labor Relations Board v. Friedman-Harry Marks Clothing Co., 301 TJ. S. 58-

(1937).
"See Mr. Justice McReynolds' dissent in National Labor Relations Board v. Friedman-

Harry Marks Clothing Co., 301 U. S. 1, 76 (1937).
'"National Labor Relations Board v. Jones & Laughlin Steel Corporation, 83 F. (2d)

998 (C. C. A. Sth, 1936) ; Fruehauf Trailer Co. v. National Labor Relations Board, 85 F.
(2d) 391 (C. C. A. 6th, 1936) ; National Labor Relations Board v. Friedman-Harry Marks
Clothing Co., 85 F. (2d) 1 (C. C. A. 2d, 1936).

""See Mr. Justice McReynolds' dissent in the "Labor Board Cases", 301 U. S. 1, 76, 77,
78 (1937).
^Carter v. Carter Coal Co., 298 U. S. 238, 307 (1936).
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Associated Press v. National Labor Relations Board,32 decided at this

time, upheld the constitutionality of the National Labor Relations Act
as applied to the Associated Press in the case of one of its New York
office editorial employees whose duties involved editing and rewriting
for transmission to all parts of the world news dispatches received from
all parts of the world. The Court decided that the Associated Press
was engaged in interstate commerce, that the Act did not abridge free
dom of speech and of the press,33 and that the commerce power extended
to the employer-employee relationship involved. It is submitted that the
case did not enlarge the principles laid down in the three preceding
labor cases. Given the proposition that the Associated Press is engaged
in interstate commerce, one can readily see that the relationship of the
activities of the Press' editorial employees to interstate commerce is at

least as intimate as the relationship existing between the productive
activities of the employees involved in the prior labor cases and inter
state commerce.

As has been pointed out, the decisions in the first labor cases placed
great weight on the fact that in those cases most of the raw materials
used came from out-of-state sources and most of the items produced
found out-of-state markets. In subsequent cases, the Court sustained
the National Labor Relations Act as applied to a California canning
and packing company which obtained all of its raw materials locally
and shipped but 37% of its finished product out of the state;34 as

applied to a New York utility upon the 100% locally rendered services
on which certain phases of interstate commerce were dependent;35 and
as applied to a small New Jersey "contract shop" which received cloth
from a New York company, made garments therefrom, and delivered
such garments to a New Jersey representative of the New York com

pany.36 To one of these decisions, that in National Labor Relations
Board v. Fainblatt31 there was an unusually bitter dissent.38

""301 U. S. 103 (1937).
S3U. S. Const. Amend. I.
MSanta Cruz Fruit Packing Co. v. National Labor Relations Board, 303 U. S. 453 (1938).
""Consolidated Edison Co. v. National Labor Relations Board, 305 U. S. 197 (1938).
""National Labor Relations Board v. Fainblatt, 306 U. S. 601 (1939).
'"Ibid.
""See Mr. Justice McReynolds' dissent, id. at 609, 614. "The present decision and the

reasoning offered to support it will inevitably intensify bewilderment. The resulting cur

tailment of the independence reserved to the states and the tremendous enlargement of

federal power denote the serious impairment of the very foundation of our federated

system. Perhaps the change of direction, no longer capable of concealment, will give
potency to the efforts of those who apparently hope to end a system of government found

inhospitable to their ultimate designs."
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These cases certainly went further than the first labor cases. They
showed the very broad meaning to be given such terms as "direct",
"close", and "intimate", when used to describe that relationship between
a productive activity and interstate commerce which would justify Con

gressional exercise of the commerce power.
During this period, the Court repeatedly sustained the power of Con

gress to legislate regarding marketing activities.39 Since the purpose of

this note is to attempt the location of the outer limit of the commerce

power, if there is one, and to show how that power has grown since
1935 from a comparatively restricted one to one of almost unlimited

reach, little time will be spent here on these marketing cases. It is sub
mitted that since the Schechter case, the Supreme Court decisions cover

ing marketing activities have always been well within the periphera
of the commerce power as established by preceding opinions dealing
with productive activities. The tests applied in cases involving market

ing activities to determine constitutionality of legislation under the com

merce clause are substantially the same as those applied in cases in

volving productive activities. In both types of cases, decision rests on

a finding of a sufficiently or insufficiently intimate relationship between
interstate commerce and the activity to be regulated.40 Marketing is,
by its very nature, closer to commerce than is production. Consequently,
decisions that local marketing of goods, a portion of which is destined
for out-of-state points, directly affects interstate commerce do not go
so far as do decisions that local production of goods, a portion of which
is destined to be marketed for use at out-of-state points, directly affects
interstate commerce.

In 1940, the Supreme Court upheld the constitutionality of the Fair
Labor Standards Act of 193 8,41 which provides for the fixing of mini
mum wages and maximum hours for employees engaged in production
of goods for interstate commerce.42 The Court held that Congress had
the power to prohibit the shipment in interstate commerce of goods
produced by employees whose wages and hours did not meet the legal
standard. It further held that Congress could "prohibit the employment
""Kentucky Whip & Collar Co. v. Illinois Central R.R. Co., 299 TJ. S. 334 (1937) ;

Currin v. Wallace, 306 U. S. 1 (1939) ; Mulford v. Smith, 307 TJ. S. 38 (1939) ; United
States v. Rock Royal Cooperative Inc., 307 U. S. 533 (1939).
The contention would seem to find support in Santa Cruz Fruit Packing Co. v. National

Labor Relations Board, 303 U. S. 453 (1938), where the Court dealt with unfair labor
practices visited upon warehousemen, teamsters, and stevedores. The activities of these men

were more nearly related to marketing than to production. In its opinion, however, the
Court employed language previously used in cases involving productive activity.
"United States v. Darby, 312 U. S. 100 (1941).
"52 Stat. 1060 (1938), 29 U. S. C. �� 201-219 (1940).
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of workmen in the production of goods for 'interstate commerce' at
other than prescribed wages and hours."43 The Congressional power, it
was said, extends to employees producing goods, "which, at the time of
production, the employer, according to the normal course of business,
intends or expects to move in interstate commerce although, through the

exigencies of the business, all of the goods may not thereafter actually
enter interstate commerce."44
The Darby case has been characterized as extending the commerce

power. The writer feels that it goes no further than cases decided under
the National Labor Relations Act. The Court, speaking through Mr.

Justice Stone, probably used language which was more direct than that
used in prior decisions, but it didn't appear to go beyond the spirit of
those prior decisions. The Court specifically overruled Hammer v. Dagen-
hart45 and stated that the doctrine of Carter v. Carter Coal Co.46 had been

limited, but this was simply a matter of declaring what had previously
been recognized as a fact. The Court did not use the term "direct" to

describe the relationship between interstate commerce and local pro
ductive activities which would justify Congressional control of those

activities; but that was a case of dropping a word, the utility of which
had been lost in the previous expansion of its connotation. The Court's

holding with regard to production of goods sold in local markets would
not appear to go as far as some of the earlier cases.

In subsequent opinions, the Fair Labor Standards Act was held appli
cable to employees engaged in the manufacture of textile goods,47 to

employees engaged in the maintenance and operation of a building, the
tenants of which were engaged in the production of goods for interstate

commerce,48 and to a "rate clerk" employed by an interstate motor

transportation company.49
A. B. Kirschbaum Co. v. Walling, Administrator50 indicates the pres

ent almost limitless scope of the commerce power. Even in the light of
prior decisions, it would appear that the relationship between an elevator

boy and interstate commerce is one of unquestionable remoteness under

any but the most unusual circumstances. Yet, in the Kirschbaum case,
Mr. Justice Frankfurter, speaking for the Court, did not discuss the

constitutionality of the Fair Labor Standards Act as applied specifically
"United States v. Darby, 312 U. S. 100, 108 (1940).
"Id. at 118.

"247 U. S. 251 (1918).
"298 U. S. 238 (1936).
"Opp Cotton Mills, Inc. v. Administrator, 312 U. S. 126 (1941).
'"A. B. Kirschbaum Co. v. Walling, Administrator, 316 U. S. 517 (1942).
"Overnight Motor Transportation Co., Inc. v. Missel, 316 U. S. 572 (1942).
M316 U. S. 517 (1942).
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to elevator operators and other employees engaged in servicing a build

ing whose tenants, for the most part, were producing for interstate

commerce. The Court found, simply, that the Act was intended to cover

the employees here involved.
One additional case must be mentioned. In United States v. Wright-

wood Dairy Co.51 the Congressional power, under the Agricultural Mar
keting Agreement Act,52 to regulate the price of milk produced and
marketed locally was sustained. If the price of milk sold intrastate was

not regulated, the price of milk sold interstate could not be. The intra

state sales were closely related to interstate commerce and, consequently,
fell within the commerce power.

Conclusion

Is there any limit to the Congressional power to regulate marketing,
production, and consumption? That power, of course, is limited to some

extent by specific provisions of the Constitution. But is it otherwise
restricted? As of the date of the FUburn case, it seems clear that the

Congressional power reaches to anything which is reasonably close to

or which exerts a substantial economic effect on interstate commerce.

"Reasonably close" does not mean "very close." As a matter of fact,
one wonders if the relationship, in the old apothegm, between the nail
and the day53 does not illustrate the degree of propinquity which, as

between an activity and interstate commerce, would be deemed reason

ably close. What does "substantial economic effect mean"? Is the man

who raises vegetables in his back yard for home consumption beyond
the reach of the commerce power, or do his activities, when lumped with
similar activities of other back yard farmers, have a substantial eco

nomic effect on interstate commerce? Will "substantial" continue to
mean substantial, or will its meaning, like that of "direct", be broadened
and rebroadened until the term is cast aside as useless?
These are questions that time alone can answer. The trend of deci

sions between the Schechter case and the FUburn case indicates that the
territory, if any, which lies beyond the commerce power is extremely
small. It is certainly uncharted.

JOHN J. TRENAM

n315 U. S. 110 (1942).
SS0 Stat. 246 (1937), 7 U. S. C. � 608 (c) (1940).
"""For want of a nail, the shoe was lost; for want of a shoe, the horse was lost; for

want of a horse, the rider was lost; for want of a rider, the day was lost."
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HADDOCK REVERSED�HARBINGER OF THE
DIVISIBLE DIVORCE

'JVEE effect of the Supreme Court decision in Haddock v. Haddock1
was "to astonish the whole bar of the country".2 The ruling was

castigated as "opposed to reason, to authority, and to morality."3 The
immediate reaction to the recent decision in the case of Williams v.

North Carolina,41 which specifically overrules the Haddock decision, has
been of the same general nature. It was 20 years before Prof. Beale
could reconcile the Haddock ruling with his own concept of the law.6
The task of reconciliation with regard to the Williams decision should
be much simpler, since it requires only a careful reading of the opinions6
to demonstrate that the first flurry of legal criticism and moral indig
nation may be unwarranted.
The overruling of Haddock v. Haddock represents both the end of one

chapter in constitutional law, with respect to the scope of the full faith
and credit clause of the Federal Constitution,7 and, at the same time,
the start of a new chapter in divorce law, with respect to the effect of

foreign ex parte divorces.
Because of the more or less rigid policy of the English courts that

the domicile of the wife could not be separated from that of the hus

band,8 the granting of ex parte divorces has been primarily an American

^01 U. S. 562 (1906).
2Beale, Constitutional Protection of Decrees for Divorce, (1906) 19 Harv. L. Rev. 586.

"Id. at 597. See also (1906) 18 Green Bag 348, (1906) 4 Mich. L. Rev. 534, (1906)
IS Yale L. j. 426.

411 U. S. L. Week 406S (U. S., Dec. 21, 1942).
"Compare Beale, Constitutional Protection of Decrees for Divorce, (1906) 19 Harv. L.

Rev. 586, with Beale, Haddock Revisited, (1926) 39 Harv. L. Rev. 417. Mr. Justice
Jackson, remarking on the change in his dissenting opinion in Williams v. North Carolina,
11 U. S. L. Week 4065, 4072, n. 1, stated: "Others seem to lack his capacity for quick
adjustment."
'Four opinions were filed in the case�Mr. Justice Douglas writing the opinion of the

Court, Mr. Justice Frankfurter concurring in a separate opinion, and Mr. Justice Jackson
and Mr. Justice Murphy writing separate dissenting opinions.
7Art. IV, � 1: "Full faith and credit shall be given in each State to the public acts,

records, and judicial proceedings of every other State. And the Congress may by general
laws prescribe the manner hi which such acts, records, and proceedings shall be proved,
and the effects thereof."
The Act of May 26, 1790, 28 U. S. C. � 687 (1940), provides: ". . . And the said

records and judicial proceedings, so authenticated, shall have such faith and credit given
to them in every court within the United States as they have by law or usage in the courts

of the State from which they are taken."
"H. v. H., [1928] P. 206; Attorney General of Alberta v. Cook, [1926] A. C. 444;

Lord Advocate v. Jaffrey, [1921] A. C. 146, 11 B. R. C. 1-H.L.; Casdagli v. Casdagli,
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development. The first important American case9 on the subject recog
nized not only the validity of ex parte divorces but also the right of a

wife to establish a separate domicile sufficient to authorize her filing
a suit for divorce. No issue was raised in that case as to the extra-state

effect of the decree under the full faith and credit clause of the Consti

tution, although that part of the opinion dealing with the "wrongdoing"
of the deserting husband10 became the hub of the most hotly-litigated
jurisdictional issue in the law relating to foreign divorces.11
The full faith and credit clause and the congressional legislation pur

suant thereto have consistently been regarded as requiring all states to

recognize as valid an ex parte divorce granted by a state in which the

parties had their last matrimonial domicile and in which the plaintiff is
still domiciled.12 This has been true whether the plaintiff was the hus
band13 or the wife.14 Under such circumstances, constructive service

upon the non-resident defendant has been held sufficient,15 if the service

[1919] A. C. 14S-H.L., reversing L. R. [1918] Prob. 89; Rex v. Brinkley, 14 Ont. L. Rep.
434, 10 Ann. Cas. 407; Dolphin v. Rebins, 7 H.L. Cas. 390, 11 Eng. Reprint 156.
"Ditson v. Ditson, 4 R. I. 87 (1856). The first case on the subject seems to have been

Harding v. Alden, 29 Greenl. 140 (Me. 1832), but the law concerning ex parte divorces

developed meagerly for 20 years after the Maine decision until the Ditson case furnished
the necessary ferment for the rapid expansion of the doctrine of ex parte divorces. See

Harwood, Alimony After a Decree of Divorce Rendered on Constructive Service, (1936)
24 Ky. L. J. 241.

"The Ditson case arose when a Rhode Island female married an Englishman in New

York, lived abroad with him for several years, was deserted by him in Massachusetts,
and returned to her family in Rhode Island to bring the action for divorce. The absent

husband, who had never set foot in Rhode Island, was served by publication in a Rhode
Island newspaper. The court stated: "Although, as a general doctrine, the domicil of the
husband is, by law, that of the wife; yet when he commits an offense, or is guilty of such
dereliction of duty in the relation, as entitles her to have it either partially or totally dis

solved, she not only may, but must, to avoid condonation, establish a separate domicil
of her own. This she may establish, nay, when deserted or compelled to leave her hus
band, necessity frequently compels her to establish, in a different judicial or state juris
diction than that of her husband, according to the residence of her family or friends.
Under such circumstances, she gains, and is entitled to gain, for the purpose of jurisdiction,
a domicil of her own." Ditson v. Ditson, 4 R. I. 87, 107 (1856).
"See the dissenting opinions in Atherton v. Atherton, 181 U. S. 155 (1901), Haddock

v. Haddock, 201 U. S. 562 (1906), and Williams v. North Carolina, 11 U. S. L. Week 4065

(U. S. 1942) for leading examples of the legal disputes centering on this issue.

Thompson v. Thompson, 226 U. S. 551 (1913) ; Haddock v. Haddock, 201 U. S. 562

(1906) ; Atherton v. Atherton, 181 U. S. 155 (1901) ; Hood v. Hood, 11 Allen (Mass.)
196 (1865) ; Corvin v. Commonwealth, 131 Va. 649, 108 S. E. 651 (1921) ; Buckley v.

Buckley, 50 Wash. 213, 96 Pac. 1079 (1908).
Thompson v. Thompson, 226 U. S. 551 (1913) ; Atherton v. Atherton, 181 U. S. 155

(1901).
"Haddock v. Haddock, 201 U. S. 562; State ex rel. Aldrach v. Morse, 31 Utah 213, 87

Pac. 705 (1906).
Thompson v. Thompson, 226 U. S. 551 (1913) ; Haddock v. Haddock, 201 U. S. 562
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was in accordance with the requirements of the law of the state in which
the suit was brought.16
The great controversy as to the validity of extra-state divorces has

involved those cases in which a divorce is granted by a state in which
the parties have never cohabited, in which only the plaintiff is, or

alleges to be, domiciled, and which has jurisdiction over the absent de
fendant only by constructive service.
It has been recognized as a general rule that divorces valid in the

state where decreed are valid everywhere and those void where granted
are void everywhere.17 However, a divorce decree, like any other judg
ment or decree of a foreign state, is always subject to attack on the
basis of jurisdiction, even in contradiction of the record.18 The place
where the marriage was celebrated19 and the place where the cause of
divorce arose20 are unimportant in establishing jurisdiction. Of vital
importance are a bona fide domicile of the plaintiff, proper service on

the non-resident defendant, and�most controversial of all�the presence
of the marital status.

Many state courts, both before and after the Haddock case, adopted
the "fault" doctrine of the Ditson decision21 to deny validity to foreign
decrees granted by states in which deserting spouses had established
lone domiciles to seek release from their wronged mates.22 Rationale

(1906) ; Atherton v. Atherton, 181 U. S. 155 (1901) ; Cheely v. Clayton, 110 U. S. 701

(1884); Hood v. Hood, 11 Allen 196 (Mass. 186S) ; State ex rel. Aldrach v. Morse, 31

Utah 213, 87 Pac. 70S (1906).
"Thompson v. Thompson, 226 U. S. SSI (1913) ; Cheely v. Clayton, 110 U. S. 701 (1884).
"Barber v. Barber, 21 How. 582 (U. S. 18S9) ; McGrew v. Mutual Life Ins. Co., 132

Cal. 85, 64 Pac. 103 (1901) ; Roth v. Roth, 104 111. 3S (1882) ; Benton's Succession, 106

La. 494, 31 So. 123 (1901) ; Kapigian v. Der Minassian, 212 Mass. 412, 99 N. E. 264

(1912) (Mohammedan divorce) ; Miller v. Miller, 70 Misc. 368, 128 N. Y. S. 787 (1911)
(rabbinical divorce) .

"German Sav. & L. Soc. v. Dormitzer, 192 U. S. 125 (1904) ; Ingram v. Ingram, 143 Ala.

129, 42 So. 24 (1904) ; Delanoy v. Delanoy, 216 Cal. 27, 13 P. (2d) 719 (1932) ; Durden

v. Durden, 184 Ga. 421, 191 S. E. 445 (1937) ; Gregory v. Gregory, 78 Me. 187, 3 A. 280

(1886) ; Walker v. Walker, 125 Md. 649, 94 A. 346 (1915) ; Olmsted v. Olmsted, 190

N. Y. 458, 83 N. E. 569 (1908) aff'd 216 U. S. 386 (1910); Gettys v. Gettys, 3 Lea 260

(Tenn., 1879) ; St. Sure v. Lindsfelt, 82 Wis. 346, 52 N. W. 308 (1892).
"Cheely v. Clayton, 110 U. S. 701 (1884) ; Tolen v. Tolen, 2 Blackf. 407 (Ind. 1831) ;

Harding v. Alden, 9 Me. 140 (1832) ; Carty v. Carty, 70 W. Va. 146, 73 S. E. 310 (1911) ;

Harteau v. Harteau, 14 Pick. 181 (Mass. 1833) ; cf. Pettis v. Pettis, 91 Conn. 608, 101 A.

13 (1917) (where one spouse subsequently takes up his residence in that state).
'"Cheely v. Clayton, 110 U. S. 701 (1884); In re Ellis, 55 Minn. 401, 56 N. W.

1056 (1893) ; Jones v. Jones, 67 Miss. 195, 6 So. 712 (1889) ; Frary v. Frary, 10 N. H.

61 (1838); Prosser v. Warner, 47 Vt. 667 (1875). But see Miller v. Hilton, 13 La. Ann.

1 (1858); Dorsey v. Dorsey, 7 Watts 349 (Pa. 1838).
aSee supra, n. 9 and 10.

delanoy v. Delanoy, 216 Cal. 27, 13 P. (2d)) 719 (1932); Bruguiere v. Bruguiere, 172
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of these decisions was that the matrimonial domicile did not follow a

deserting spouse. A husband leaving the state in which he and his wife

last lived together could not carry the marital res to another state if

he was the wrongdoer in so leaving his wife. Since jurisdiction over both
the parties to the marriage and the marital status�the res�was neces

sary in order that a court might grant a valid divorce,23 the wrongdoing
of the parties became a jurisdictional issue on the basis of which full
faith and credit could be denied to a decree granting a divorce to a plain
tiff who wrongfully deserted his spouse, even though he established
a bona fide domicile in the state whose courts granted the decree. Since
the marital status could not be taken out of the state of the matrimonial
domicile by a wrongdoer, the courts reasoned, the state in which the
decree was granted had no jurisdiction over the res, which remained
with the deserted spouse in the state of the matrimonial domicile, or
even, if she subsequently left that state, in any other jurisdiction in
which she might seek solace for the wrongs that had been visited upon
her.24
In the Atherton25 and Haddock26 cases, the Supreme Court affirmed

the view that the court granting a divorce must have jurisdiction over

the marital res as well as the parties and that the res did not go with
a deserting spouse. Although Mr. Justice Holmes criticized the "fault"
doctrine as "pure fiction",27 so far as the applicability of the full faith
and credit clause was concerned, it remained part of the law until the
decision in Williams v. North Carolina.28
That case involved two convictions for bigamous cohabitation under

the North Carolina statute.29 Williams and Mrs. Hendrix, after having
lived with their respective spouses in North Carolina for more than 20

Cal. 199, 155 P. 988 (1916) ; Gildersleeve v. Gildersleeve, 88 Conn. 689, 92 A. 684 (1914) ;
Fairchild v. Fairchild, S3 N. J. Eq. 678, 34 A. 10 (1896) ; Toncray v. Toncray, 123 Tenn.
476, 131 S. W. 977 (1919).
^Haddock v. Haddock, 201 TJ. S. S62 (1906) ; Andrews v. Andrews, 188 TJ. S. 14 (1903) ;

Hood v. State, 56 Ind. 263 (1877) ; Litowich v. Litowich, 19 Kan. 451 (1878) ; Deyette
v. Deyette, 92 Vt. 305, 104 A. 232 (1918).
^Cheever v. Wilson, 9 Wall. 108 (TJ. S. 1870) ; Barber v. Barber, 21 How. 582 (U. S.

1859) ; Dunham v. Dunham, 162 m. 589, 44 N. E. 841 (1896) ; Frary v. Frary, 10 N. H.
61 (1838).
^181 U. S. 15S (1901).
^Ol U. S. 562 (1906).
"Mr. Justice Holmes dissenting in Haddock v. Haddock, 201 U. S. 562, 630 (1906).
"11 TJ. S. L. Week 4065 (U. S. 1942).
MN. C. Cons. Stats. � 4342: "If any person, being married, shall contract a marriage

with any other person outside of this State, which marriage would be punishable as

bigamous if contracted within this State, and shall thereafter cohabit with such person in
this State, he shall be guilty of a felony and shall be punished as in cases of bigamy."
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years, left North Carolina for Nevada. They resided in an auto court
for some eight weeks and each instituted divorce proceedings at the
end of the period prescribed by statute.30 Neither of the defendants put
in an appearance; one was served personally in North Carolina, one was

served by publication in Nevada in accord with the Nevada statute.31
On the day the second divorce was granted, Williams and Mrs. Hendrix
were married and left Nevada to establish their home in North Carolina.
On their return, both were convicted of bigamous cohabitation under
the state statute, which conviction was affirmed by the Supreme Court
of North Carolina,32 on the basis primarily of the Haddock decision.
The Supreme Court of the United States reversed the state court's deci

sion, specifically overruling its decision in the Haddock case.

Personal Domicile

The first major criticism directed at the Williams decision, based upon
the vigorous dissent by Mr. Justice Jackson, is that it recognizes as

domiciliaries of Nevada citizens of North Carolina who leave North

Carolina, obviously for the purpose of getting an "easy" divorce, live
in a Nevada motor court for eight weeks, and return to North Carolina
on the day the divorces are granted to renew their domicile in that state.
Williams' status33 as a domiciliary of Nevada, however, was not de

cided by the Court, as even a casual reading of the majority opinion will
indicate. Mr. Justice Douglas, who wrote the Court's opinion, stated
on at least four occasions that the ruling is based upon the assumption
that Williams was domiciled in Nevada. The Court, therefore, assumed
a bona fide domicile and did not decide that residence in a Nevada
motor court for eight weeks indicated an intent to remain in Nevada
as a bona fide domiciliary.
The reasons for the necessity of making such an assumption, absurd

as it may seem to some who regard only the bare facts of the case, are
twofold : ( 1 ) North Carolina did not seek to sustain the judgment below
on the ground that Williams was not domiciled in Nevada;34 in fact,

"Nev. Comp. L. 1929, � 9460: "Divorce from the bonds of matrimony may be obtained

by complaint, under oath, to the district court of any county in which the cause therefor
shall have accrued, or in which the defendant shall reside or be found, or in which the

plaintiff shall reside, or in which the parties last cohabited, or if plaintiff shall have resided

six weeks in the state before suit be brought, for the following causes, or any other causes

provided by law . . ."
"Nev. Comp. L. 1929, � 8582 requires publication in a Nevada newspaper for four

weeks and mailing of the summons to the non-resident defendant.
ffi220 N. C. 445, 17 S. E. (2d) 769 (1941).
MFor the sake of convenience, we shall consider the two defendants as one.

"Brief of the State of North Carolina Opposing Petition for Writ of Certiorari, p. 4:
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attorneys for the state admitted that for the purposes of the appeal
Williams would have to be considered a bona fide domiciliary of

Nevada;35 (2) the trial court instructed the jury as to at least three

grounds on which the Nevada decree might be held invalid;86 the jury
verdict was a general one, and under the rule of Stromberg v. California51
if any one of the grounds is invalid under the Federal Constitution, the
conviction cannot be sustained.
The Court, therefore, did not reach the question of personal domicile.

Accordingly, with respect to this phase of the case, there is no indication
that the majority opinion and the strong dissent of Mr. Justice Jackson
are irreconcilable. In fact, the phraseology of the majority opinion leads
one to believe that Mr. Justice Jackson and Mr. Justice Douglas agree
with each other as to what does not constitute personal domicile. For

example, the majority opinion intimates that North Carolina might find,
contrary to the findings of the Nevada court, that Williams had no bona

fide domicile38 and might therefore refuse to recognize the decree under
the doctrine of Bell v. Bell39
The dissenting opinion, like most of the early criticism of the decision,

seems based more upon moral indignation as to the plight in which
the Supreme Court has left deserted wives than upon a true analysis
"The single question presented by this case is whether a decree of divorce granted in a

state which is not the state of matrimonial domicile, in which the defendant is not domi

ciled, and in which the defendant is not personally served with process and makes no

appearance is entitled to obligatory recognition in other states. If this question is to be
answered in the affirmative, the Nevada divorces and subsequent marriage of the petitioners
constituted a defense to the prosecution in North Carolina. Otherwise, they did not."
*Brief of the State of North Carolina, Respondent, p. 6: "Although the claim of the

petitioners to have been domiciled in Nevada at the time they obtained their divorce decrees

appears to be somewhat colorable, there is probably enough evidence in the record to

require that they be considered, for purposes of this appeal, to have been actually domi
ciled in Nevada."
""In addition to the issue of the domicile of the spouses in Nevada, the trial court in

structed the jury, in part, as follows: "Gentlemen of the jury, the court charges you as

a matter of law that service by publication in the State of Nevada, as indicated by the

documentary evidence, does not give to the State of Nevada jurisdiction to grant a divorce
to a married person that would authorize and validate a second marriage in the State of
North Carolina. . . . Where the husband domiciled in another State obtains a decree of
absolute divorce from his wife domiciled in this State in which proceeding the wife is
served with summons by publication in accordance with the laws of such other State,
and in which the wife does not appear in person or by attorney, the decree of divorce
based on such service is not valid in this State.''
"283 U. S. 359 (1931).
"""Nor do we reach here the question as to the power of North Carolina to refuse full

faith and credit to Nevada divorce decrees because, contrary to the findings of the Nevada
court, North Carolina finds that no bona fide domicil was acquired in Nevada." 11 U. S.
L. Week 4065, 4068 (1942).

OT181 U. S. 175 (1901).
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of the law. Apparently, this indignation caused Mr. Justice Jackson to

consider facts which were not before the Court, for, as already indi

cated,40 the failure of the jury to make any specific finding as to Wil
liams' domicile in Nevada and the failure of the State of North Carolina
to defend its position upon the basis of any absence of personal domi
cile placed that question of fact beyond the reach of the Court. The
dissent seems based almost exclusively on the finding by Mr. Justice Jack
son himself that Williams was never domiciled in Nevada. He speaks of
the complications that set in "when one state opens its courts and ex

tends the privileges of its laws to persons who were never domiciled

there";41 he refers to Williams' stay in Nevada as a "transitory pres
ence";42 and concludes that under the decision compliance with Nevada's
six-week statute, or any other statute requiring an even shorter stay,43
precludes any determination by a foreign court as to the personal
domicile of the plaintiff.
To emphasize the point he is making, Mr. Justice Jackson substitutes

the term "permanent inhabitants"44 for "domicile", as that word has
been used throughout a long history of English and American decisions,
and concludes that under the decision "Nevada can dissolve the mar

riages of North Carolinians and dictate the incidence of the bigamy
statutes of North Carolina by which North Carolina has sought to pro
tect her own interests as well as theirs".45 He remarks also on the word

ing of the Nevada statute, which requires only six weeks' residence, as

distinguished from domicile,46 before the divorce action may be filed,
and states that "it is this Court that accepts these facts as enough
to establish domicile".47
That no such acceptance exists seems quite apparent from a reading

of the decision. Assuming that Williams was domiciled in Nevada, an

"See supra, n. 36 and 37.

"11 U. S. L. Week 406S, 4071 (1942) (dissenting opinion).
aId. at 4072.

""While a state can no doubt set up its own standards of domicile as to its internal

concerns, I do not think it can require us to accept and in the name of the Constitution

impose them on other states. If Nevada may prescribe six weeks of indefinite permanent
abode in a motor court as constituting domicile, she may as readily prescribe six days.
Indeed, if the Court's opinion is carried to its logical conclusion, a state could grant a

constructive domicile for divorce purposes upon the filing of some sort of declaration of

intention. Then it would follow that we would be required to accept it as sufficient and

to force all states to recognize mail-order divorces as well as tourist divorces. Indeed,
the difference is in the bother and expenses�not in the principle of the thing." Id. at 4073.

"Id. at 4071.

"Id. at 4072.

"Citing 1 Beale, Conflict of Laws (1935) � 10.3 for an analysis of the difference.

"11 U. S. L. Week 4065, 4072 (1942) (dissenting opinion).
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assumption on which the entire case necessarily rests at this stage of
the proceedings, "it is difficult to perceive how North Carolina could be
said to have an interest in Nevada's domiciliaries superior to the interest
of Nevada".48 "It is ... no more rhetorical to say that Nevada is seek

ing to impose its policy upon North Carolina than it is to say that
North Carolina is seeking to impose its policy upon Nevada."49
Mr. Justice Jackson's well written dissent will undoubtedly have a

great influence in some future case involving a determination of per
sonal domicile, at which time his exposition of public policy will almost
certainly be readily accepted by Mr. Justice Douglas and those Justices
who concurred in the majority opinion. For the present, the effect of
the decision on the issue of personal domicile seems to be no more than
a change in a method of proof. States or spouses attacking the validity
of an extra-state decree may no longer concede the domicile of the

plaintiff and rely on the "fault" doctrine to deny full faith and credit
to the decree. Now the absence of any bona fide domicile in the state

granting the decree must be proved before the constitutional require
ment can be avoided.

Matrimonial Domicile

With respect to the theory of the matrimonial domicile, the effect of
the Williams decision is much more apparent and important. The "fault"
doctrine and the concept of matrimonial domicile are now completely
discarded insofar as the full faith and credit clause of the Constitution
is concerned. While many states will undoubtedly choose to retain
these concepts to determine whether or not their courts have the neces

sary jurisdiction to grant ex parte divorces�and there is no doubt about
their power so to choose�"where a state adopts, as it has the power
to do, a less strict rule, it is quite another thing to say that its decrees
affecting the marital status of its domiciliaries are not entitled to full
faith and credit in sister states".50 The overruling of Haddock v. Had
dock51 requires all states to recognize as valid foreign ex parte divorces
if only two elements of jurisdiction are established�viz., the plaintiff's
bona fide domicile in the state, and proper service on the non-resident
defendant.
The effect of the decision is not to destroy the concept of the marital

^ll U. S. L. Week 406S, 4067 (1942).
aId. at 4069 (concurring opinion).
KId. at 4068.
"'Although several doctrines were enunciated in the Haddock decision, it is apparent,

although not expressly stated, that the "fault" doctrine of that case is the only part of
the case overruled.
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res, for jurisdiction over the res is still an essential element in divorce
proceedings.52 Now, however, the res does not remain only with the
deserted spouse. Husband and wife might properly be called tenants by
the entirety of the marital res, each having complete possession of it for

purposes of divorce. Any state having one of the parties to the marriage
as a bona fide domiciliary has complete jurisdiction over the res and
can therefore pass on the marital status of its domiciliary according to

its own laws. Absence of the matrimonial domicile, so necessary under
the previous cases,53 is no longer the basis for an attack on the juris
diction of the court, and a foreign ex parte divorce brought by a desert

ing spouse is no longer classed with those cases holding that if the courts
of a state do not have jurisdiction either of the subject matter or of the
person of the defendant the courts of another state are not required
to enforce the judgment or decree under the Constitution.54
In determining the validity of foreign decrees, therefore, courts need

no longer review the marital disputes and squabbles that led to the sepa
ration or desertion, since the wrongdoing no longer constitutes a juris
dictional ground of attack. Decrees can be denied validity only on the
basis of personal domicile or proper service. No longer will a determi
nation of who slapped whom and who called whom what names decide
whether the full faith and credit clause of the Constitution must be
followed. The logic of the new ruling seems irrefutable.55 It is incon
ceivable that the answer to the question "who caused the desertion?"
has any constitutional significance. "The question as to where the fault
lies has no relevancy to the existence of state power in such circum
stances."56 The power of a state over a marital res rests ultimately
upon its power over domiciliaries of the state. Each state "has a right
ful and legitimate concern in the marital status of persons domiciled
within its borders",57 and the differences between a matrimonial domi
cile and a bona fide domicile afterwards acquired "rest on distinctions

ffiSuch cases as Thompson v. Thompson, 226 U. S. SSI (1913), Atherton v. Atherton,
181 U. S. 155 (1901), and Bell v. Bell, 181 U. S. 175 (1901), treating divorces as at

least quasi in rem, are accepted by the Court in the Williams decision.
""See supra, n. 22.

MGrover & Baker Machine Co. v. Radcliffe, 137 U. S. 287 (1890) ; National Exchange
Bank v. Wiley, 195 U. S. 257 (1904) ; Baker v. Baker, Eccles & Co., 242 U. S. 394 (1917) ;

Chicago Life Ins. Co. v. Cherry, 244 U. S. 25 (1917) ; Flexner v. Farson, 248 U. S. 289

(1919).
^"A suit for divorce in its nature makes the husband and wife opposite and contending

parties, and the legal fiction of a unity of person and of domicile by reason of the mar

riage is destroyed by the law which authorizes the action." Kline v. Kline, 57 Iowa 386,
10 N. W. 82S (1881).
Mll U. S. L. Week 4065, 4068 (1942).
mIbid.
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which in our view are immaterial, so far as the full faith and credit

clause and the supporting legislation are concerned".58 The "pure fic

tion" which Mr. Justice Holmes criticized59 is completely discarded and
the Supreme Court, in interpreting the Constitution, will not have to

weigh the faults of parties to a broken marriage in order to establish
the power of a state to dissolve the marital status.

Although the majority opinion suggests that a divorce proceeding need
not be considered an in rem proceeding,60 the conclusion of the Court

recognizes that such a proceeding is at least quasi in rem. Following
the rules established in other in rem cases, the Court intimates, without
definitely stating, that constructive service on a non-resident defendant
is sufficient, if "the nature of the substituted service meets the require
ments of due process".61 Constructive service on an absent defendant in
a divorce action brought by a plaintiff domiciled in the state seems to

have been consistently regarded as meeting those requirements. This

problem, therefore, will probably be only a minor factor in future cases

dealing with the effect of the faith and credit clause on divorce decrees.
The absence of matrimonial domicile on the basis of the "fault" doc

trine, while still sufficient for a state under its own policy to refuse to

grant a divorce, no longer enters into any case involving the validity of
an extra-state decree. The primary factor to be considered, therefore,
will be the domicile of the plaintiff.

Public Policy

The practical effects of the decision will be many�some of them ad
vantageous. The forced recognition in all states of a divorce decree

granted by one state to a bona fide domiciliary will help to eliminate
the not-too-rare cases in which a remarried plaintiff "would be a biga
mist for living in one state with the only one with whom the other state
would permit him lawfully to live"62 and "children of the second mar

riage would be bastards in one state but legitimate in the other".63 The
effect of the Haddock ruling was to bring "considerable disaster to

at 4067.
MSee supra, n. 27.
The historical view that a proceeding for a divorce was a proceeding in rem was

rejected by the Haddock case. We likewise agree that it does not aid in the solution
of the problems presented by this case to label these proceedings as proceedings in rem.
Such a suit, however, is not a mere in personam action." 11 U. S. L. Week 406S, 4067
(1942).
"Ibid.
wId. at 4068.
"�Ibid.
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innocent persons"64 and to "bastardize children hitherto supposed to be
the offspring of lawful marriage".65 "These intensely practical consider
ations," the Williams decision states, "emphasize for us the essential
function of the full faith and credit clause in substituting a command
for the former principles of comity."66 Another important step has been
taken to dissolve the new and exceptional status created by the Haddock
case�"that of the half-divorced and half-bigamous, and that of contin

gent legitimacy".67
But what of the deserted wife? This question, also an "intensely

practical consideration", is probably the basis for most of Mr. Justice
Jackson's dissent and for the early criticisms levelled at the decision.68
The dissenting opinion poses the problem thus :

"The spouse remaining within the state or domicile need never know of the

proceedings. Or, if it comes to one's knowledge, the choice is between equally
useless alternatives: one is to ignore the foreign proceedings, in which case the
marriage is quite certain to be dissolved; the other is to follow the complaining
spouse to the state of his choice and there defend under the laws which grant
the dissolution on relatively trivial grounds. To declare that a state is power
less to protect either its own policy or the family rights of its people against
such consequences has serious constitutional implications. It is not an exag
geration to say that this decision repeals the divorce laws of all the states and
substitutes the law of Nevada as to all marriages one of the parties to which
can afford a short trip there."69

But the Court, "with an insistent consciousness of the practical prob
lems involved in the cases it decides",70 does not preclude the granting
of relief to a deserted spouse. Although it recognizes the personal prob
lems and responsibilities that are concomitant with assumption of the
marital status,71 it nowhere refers to the effect of a foreign decree on

the economic or property rights of the wife. The term "marital status"

"Mr. Justice Holmes dissenting in Haddock v. Haddock, 201 U. S. S62, 630 (1906).
mIbid.
"ll U. S. L. Week 406S, 4068 (1942).
"Miller v. Miller, 200 Iowa 1193, 206 N. W. 262 (192S).
""Bingham, The American Law Institute vs. The Supreme Court: In the Matter of

Haddock v. Haddock, (1936) 21 Corn. L. Q. 393, suggested that "simplification with in

justice'' would result from some decision such as Williams v. North Carolina, dissolving
the theory of the matrimonial domicile, and that ''simplification without injustice" would

be obtained by a constitutional amendment making divorce a national, rather than a

state, problem.
""11 U. S. L. Week 4065, 4071 (1942).
TOBingham, op. cit. supra, p. 418.

Trotection of offspring, property interests, and the enforcement of marital responsi
bilities are but a few of the commanding problems in the field of domestic relations with

which the state must deal." II U. S. L. Week 4065, 4067 (1942).
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is used throughout the opinion,72 but nowhere does it suggest that a

determination of that status�i.e., the res�prevents any equitable ad

justment of the personal rights and obligations of the parties. As one

court so aptly stated: "So far as the personal and property rights of

the defendant spouse, as distinguished from her status, are concerned,
courts of equity are not wanting either in power or ingenuity to fully
protect them within their territorial jurisdiction, notwitstanding the dis

solution of the marriage status by a foreign decree."73
Within less than a month after the date of the Williams decision, it

had already begun to "stir the litigation pot".74 A New York court,
facing the problem of a New York woman whose husband, also a New

Yorker, had left that state for a job in the Panama Canal Zone and was

then instituting a divorce action in the Canal Zone, granted an injunc
tion prohibiting the husband from proceeding with the action.75 The
decision was directly contrary to the case of Goldstein v. Goldstein,76
in which the court had held that since the foreign decree would not be

recognized in New York, it constituted only an "annoyance" and threat
ened the wife with no irreparable injury. Rationale of the new decision
is that under the Williams doctrine any decree secured by the husband
would have to be given full faith and credit and that, therefore, the

wife, who could not afford to defend the case in the Canal Zone, was

threatened with an irreparable injury which might be prevented by
injunction.77
However effective such an injunction might be to protect the rights

of deserted spouses,78 there is one solution which seems even more

satisfactory and which follows, legally and logically, from the cases

dealing with marriage and divorce. This solution, for reasons of euphony
as well as aptness, might well be called "divisible divorce".79

ra"But we do not agree with the theory of the Haddock case that, so far as the marital
status of the parties is concerned, a decree of divorce granted under such circumstances
by one state need not be given full faith and credit in another." Id. at 4066.
^Miller v. Miller, 200 Iowa 1193, 206 N. W. 262 (1925).
7411 U. S. L. Week 1103 (1943).
76Selkowitz v. Selkowitz, N. Y. L. J., Jan. 8, 1943, p. 87, col. 3 (N. Y. Sup. Ct., Bronx

Cty., Spec. Term, Pt. 1, Jan. 7, 1943).
76283 N. Y. 146, 27 N. E. (2d) 969 (1940).
"In passing, another New York case might be mentioned. Robert Schnabel, now in a

county jail for non-payment of alimony, seeks his release on the ground that a Florida
divorce which he secured ex parte before the New York decree granting his wife sepa
ration and alimony must now be considered as valid, and that therefore the New York
decree under which he was required to pay alimony is void. See 11 U. S. L. Week 2515
(1943).

�"See Jacobs, The Utility of Injunctions and Declaratory Judgments in Migratory Divorce,
II Law and Contemp. Prob. 370 (1935).
"The problems discussed herein may be rendered moot if the constitutional amendment
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Divisible Divorce

Marriage is composed of two more or less distinct factors�the marital
res, and the personal obligations and rights of the parties. Divorce, too,
has two component parts�dissolution of the marital bond, and alimony.
Where both parties to a divorce appear and the issue of alimony is

actually litigated, both aspects of the dissolution are res judicata.50
Even if the wife appears and fails to ask for support and maintenance,
such failure has been held to constitute a waiver of her economic and

property rights.81
With regard to ex parte divorces, however, conflicting doctrines have

developed82�the more liberal and logical doctrine pointing the way to
the "divisible divorce" and the solution of many of the problems posed
by the Williams decision. In an ex parte proceeding, the court has

jurisdiction over the marital res only, and the nature of the notice to

the non-resident defendant follows the course developed by other cases

in rem?3 An action for alimony, however, is strictly an in personam
action.84 The only exception to the rule requiring personal service on

the defendant is the case in which the action is brought in the state

of the matrimonial domicile, when the court may act on the presumption
that the absent spouse is still subject to its jurisdiction.85
Since a state granting an ex parte divorce has jurisdiction only over

the res, the Williams decision should logically be construed as requiring
full faith and credit only so far as the dissolution of the marital status
is concerned. When there is no personal service on the defendant, the
in personam aspect of divorce�i.e., alimony�is not before the court

granting the decree, and, therefore, the state of the matrimonial domi-

proposed by Senator Capper on Jan. 21 is adopted. His proposal for an amendment reads:

"Congress shall have the power to make laws, which shall be uniform throughout the

United States, on marriage and divorce, the legitimization of children, and the care and

custody of children affected by annulment of marriage or by divorce."
'"Bates v. Bodie, 24S U. S. 520 (1918) ; Gilbert v. Gilbert, 83 Ohio St. 265, 94 N. E.

421 (1911); cf. Yarborough v. Yarborough, 290 U. S. 202 (1933).
fflWhitaker v. Whitaker, 52 Ohio App. 223, 3 N. E. (2d) 667 (1936) ; Higgins v. Higgins,

60 S. D. 576, 245 N. W. 397 (1922).
ffiSee Harwood, Alimony After a Decree of Divorce Rendered on Constructive Service,

(1936) 24 Ky. L. J. 241.
raSee supra, n. 15 and 16.

^Hekking v. Pfaff, 91 Fed. 60 (C. C. A. 1st, 1898) ; Proctor v. Proctor, 215 HI. 275,
74 N. E. 145 (1905) ; Williamson v. Williamson, 183 Ky. 435, 209 S. W. 503 (1919) ;

Rigney v. Rigney, 127 N. Y. 408, 28 N. E. 405 (1891) ; Bray v. Landergren, 161 Va.

699, 172 S. E. 252 (1934).
^George v. George, 190 Ky. 706, 228 S. W. 408 (1921) ; Roberts v. Roberts, 135 Minn.

397, 161 N. W. 148 (1917). Contra: De la Montanya v. De la Montanya, 112 Cal. 101,
44 Pac. 345 (1896).
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cile or any other state to which the deserted spouse might go to bring
her action for support should not be required to give full faith and

credit to this aspect of the marital relationship. A final determination
of whether divorce may thus be divided into its two distinct parts and
whether the full faith and credit clause applies to one but not the other

will probably have to await clarifying decisions by the Supreme Court,
but the groundwork for such a concept has already been established.

Some states have held that no separate action for alimony may be
maintained after ;the marriage has been terminated,86 although this doc
trine "seems to overlook the fact that alimony after an absolute divorce
is essentially a substitute for the terminated marital duty of support,
rather than an embodiment of that duty".87 Other states have provided
by statute that separate actions for alimony may be instituted after the

granting of a divorce.88 However, the cases which point the way to a

possible solution of the inequities feared by Mr. Justice Jackson and
others are those which hold that a wife may bring a separate action
for alimony after the granting of a valid extra-state divorce to the

husband, on the theory that the foreign court had jurisdiction only over

the res and that the personal property rights were therefore not adjudi
cated,89 or on the ground that the husband's suit in a foreign jurisdic
tion was comparable to a fraudulent evasion of his marital duties.90
Those cases which conditioned the recognition of the foreign divorce
on the right to grant alimony to the wife91 will not stand under the
Williams decision, since the decree must now be recognized uncondi
tionally as valid. But the other cases mentioned may still be valid
despite the requirement imposed by the Williams case.

The case therefore presents an opportunity to state legislatures to
forestall any injustice resulting from the new interpretation of the full
faith and credit clause and, at the same time, tests the present power
of courts of equity to merge law and justice.

WILLIAM J. BARNHARD

""Howell v. Howell, 104 Cal. 45, 37 Pac. 770 (1894) ; Kelley v. Kelley, 307 111. 104,
147 N. E. 659 (1925) ; Holdorf v. Holdorf, 198 Iowa 158, 197 N. W. 910 (1924) ; Shaw
v. Shaw, 92 Iowa 722, 61 N. W. 368 (1894); McFarlane v. McFarlane, 43 Ore. 477, 73
Pac. 203 (1903).
''Note (1940) 53 Harv. L. Rev. 1180, 1184.

"".E.g., Mass. Gen. Stats. 1921, C. 208, � 34.
'"'Davis v. Davis, 70 Colo. 37, 197 Pac. 241 (1921) ; Spradling v. Spradling, 74 Okla.

276, 181 Pac. 148 (1919) ; Hutton v. Dodge, 58 Utah 228, 198 Pac. 165 (1921).
""Cochran v. Cochran, 42 Neb. 612, 60 N. W. 942 (1894) ; Searles v. Searles, 140

Minn. 285, 168 N. W. 133 (1918).
Toncray v. Toncray, 123 Tenn. 476, 131 S. W. 977 (1919) ; Buckley v. Buckley, 50

Wash. 213, 96 Pac. 1079 (1908).



RECENT DECISIONS
EQUITY�Federal Courts May Grant Equitable Relief According to Own
Rules and Without Regard to State Law

This case was based on an action by the plaintiffs to enjoin the defendants
from unfair competition. Plaintiffs were dealers in "Philippine Mahogany"
and defendants were a trade association of mahogany dealers and one of the
members of the association. The gist of the controversy is the objection by
the defendants to the application of the term "mahogany" to the plaintiffs'
product. The particular question had been the subject of much controversy
before the Federal Trade Commission which, 15 years previously, had ruled
that the term was inapplicable to the hardwood of the type sold by plaintiffs.
Later, however, the Commission reversed itself and allowed the use of term

"mahogany" when preceded by the modifying term "Philippine". On the basis
of a subsequent Supreme Court decision, the term could be used only if it
had acquired a secondary trade meaning, and the Commission was obliged
to re-open the case to determine if the term "Philippine Mahogany" had ac

quired such a meaning. While the latter case was still pending, the defendants
had assumed that the Commission would find in the negative and had proceeded
to make assertions to the effect that dealers selling "Philippine Mahogany"
under that name were unethical, deceiving the public, and indulging in unfair

competition. Plaintiffs brought their action in the Federal court in Delaware,
which had jurisdiction by virtue of diversity of citizenship, for equitable relief
to restrain the defendants from such disparaging statements. Held, that fed
eral courts may grant equitable remedies in accordance with their own rules
which have been developed out of English chancery practice, and without regard
to existing state law. Black and Yates, Inc., et al. v. Mahogany Assn., Inc.,
et al., 129 F. (2d) 227 (C. C. A. 3rd, 1942), cert, denied, 87 L. Ed. 49 (1942).
The question of the law to be applied in Federal courts in cases involving

diversity of citizenship was first considered in Section 34 of the Federal Judi
ciary Act of 1789 which declared that the laws of the several states shall be

regarded as rules of decisions at common law in the courts of the United States
where they apply. Swift v. Tyson, 16 Pet. 1 (U. S., 1842), construed this

provision to be limited in its application to laws strictly local, and held it
did not extend to contracts of a commercial nature. On the basis of this deci

sion, Federal courts were not required to heed local state laws, but followed
the general laws of the country, with reference to the issue involved. This
rule became firmly entrenched in Federal jurisprudence and was followed until
the decision was overruled by Erie R. R. v. Tompkins, 304 U. S. 64 (1938),
which established the rule that there is no Federal general common law and
that a Federal court could not change local state law. The Supreme Court,
by this decision, acknowledged the defects which had resulted from the appli
cation of the rule of Swift v. Tyson, supra, and assured that cases litigated
in a Federal court would apply the same law as the state in which the cause

of action arose, and tended to establish uniformity in the administration of a

law of a state.
224
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Other cases subsequent to the Erie case have tended to strengthen its

decision by a broad application. Ruhlin et al. v. New York Life Insurance

Co., 304 U. S. 202 (1938) was an action for rescission of life insurance poli
cies, which was litigated before the Erie case but decided shortly thereafter.

Its decision extended the Erie rule, holding that decisions of the appropriate
state court were to govern questions arising in Federal courts in suits in equity.
The Circuit Court of Appeals had rendered its decision independently of the

existing state law and the case was remanded for judgment in accordance with
the Erie case.

In West v. American Telephone and Telegraph Co., 311 U. S. 223 (1940),
an action for conversion, it was held that the Circuit Court of Appeals must

follow the decision of the highest state tribunal that had ruled on a particular
issue, even if that tribunal were only an intermediate appellate court. Further

recognition of the rule requiring adherence to local law in Federal courts is
found in the decision in Klaxon Co. v. Stentor Electric Manufacturing Co.,
Inc., 313 U. S. 487 (1941), which explains which state laws must be applied
when there is a conflict. Where the character of the suit was for infringement
of common law trademark and unfair competition, it was held that Federal
courts must apply local law. Pecheur Lozenge Co., Inc. v. National Candy Co.,
315 U. S. 666 (1942).
With the decision in the instant case, the application of the Erie decision

became limited to the substantive law involved, and not to any equitable
remedy. The court was careful to recognize that the rule of the Erie case must

govern the substantive law of the case and stated "the cases are clear that
the rules of substantive law to be applied in a federal equity court in a diver

sity case are those which would be applied in a state court sitting in the same

state".
Delaware follows the general rule with respect to causes of action for trade

libel and holds that the only cause of action for libel or trade libel is recovery
of special damages. Edison v. Thomas Edison, Jr., Chemical Co., 128 Fed.
957 (D. C. Del., 1904). On that basis, defendants assumed that they had a

valid defense in a Federal court against an action for injunctive relief arising
out of unfair competition based on a trade libel. The court, however, reasoned
that, since Delaware substantive law allowed access to judicial action, it could
then grant whatever relief was appropriate.
In exempting the application of the Erie doctrine from equitable remedies,

the court supported its opinion with dictum found in Sprague v. Ticonic Na
tional Bank, 307 U. S. 161 (1939), to the effect that federal equity jurisdiction
evolved from the remedies of the English Court of Chancery. Nothing in that
case, however, was dependent upon the issue of whether or not the equitable
relief which a Federal court might grant conflicted with the relief available
in a state court, and the purpose of the dictum was to inform the lower court
of its power to avail itself of equitable remedies. Reliance was placed upon
the decision in Payne v. Hook, 7 Wall. 260 (1869), which held that equity
jurisdiction conferred on the Federal courts was the same as the English High
Court of Chancery, and that it was not subject to limitation or restraint by
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state legislation. The case involved a Missouri Statute which allowed relief
for the same cause of action in a state court. Reference to the basis of Federal
equity was made to show the impropriety of the state law with reference to
the issue. Neither of these examples can be harmonized with the situation in
the Philippine Mahogany case. Further, since a trade libel, as constituted
by this action, and upon which it is predicated, was non-existent in English
chancery when Federal equity derived its remedies therefrom, it would appear
that there is no justification to rely on this type of remedy in the derivation
of its rights.
The court's decision in the instant case, while interesting in the light of

the Erie rule, could hardly be construed as varying the intent and purpose of
the latter in that the substantive law of each state does not lose its uniformity
by the application of the Philippine Mahogany doctrine. Even without recourse
to the doctrine of a federal equity remedy, it is likely that the same result
would have been reached in the case through different interpretations being
placed upon the terms "libel", "trade libel", and "unfair competition". It is

interesting to note that the Supreme Court, by denying certiorari, apparently
felt that the Erie doctrine had not been greatly disturbed, if at all.

WILLIAM B. ROBERTS

EVIDENCE�Inferences on Inferences on Inferences as Substantial Evidence

In an unfair labor practice proceeding against an employer for discrimi-

natorily laying off a union employee, the National Labor Relations Board
introduced evidence showing that the company was hostile to the union and
that the company's merit rating system had been used in facilitating a layoff,
whereby those employees with the lowest ratings would be the first to be
laid off. From a statement, "Ah! Watch your step," made by an assistant

superintendent, Nicklaus, when he saw an employee wearing a union button,
together with the fact that the company was hostile to the union, the Board
inferred that Nicklaus was hostile to the union. The next inference from the

foregoing inference of hostility was that the rating Nicklaus gave the employee
was discriminatory, and the employee was laid off ahead of three men with
lower ratings because Nicklaus was hostile to the union. And then upon that
inference upon an inference, the Board piled another one�that the low rating
and the layoff out of line with the merit rating system were for the purpose
of discriminating against the employee in the layoff. The Board claimed that
"the company had laid off and failed to rehire employees because of their union

membership and activities, thereby violating Sections 8(1) and 8(3) of the
National Labor Relations Act. The question on appeal is whether or not there
is substantial evidence to support the Board's findings Held, the National
Labor Relations Board has the right to draw reasonable inferences from the
facts found, but an inference cannot be piled upon an inference, and then an

other inference upon that, as such inferences are unreasonable and cannot be
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considered substantial evidence. Interlake Iron Corporation v. National Labor

Relations Board, 131 F. (2d) 129 (C. C. A. 7th, 1942).
When inferences are reasonably drawn they constitute evidence and must he

accepted by the courts as such; and an inference alone may, if reasonable, pro
vide a link in the chain of evidence and constitute in that regard substantial
evidence. The findings of the Board as to the facts, if supported by evidence,
shall be conclusive. National Labor Relations Act, 49 Stat. 449, 454 (1935),
29 U. S. C. � 160 (e) (1940). It has been held that "supported by evidence"
is taken to mean substantial evidence. Washington, V. & M. Coach Co. v.

National Labor Relations Board, 301 U. S. 142 (1937). Substantial evidence
is more than a mere scintilla; it should be such evidence as a reasonable
mind might accept as adequate to support a conclusion. Though administra
tive courts are not required to observe the evidentiary punctilios of judicial
proceedings, this relaxation does not "justify orders without a basis in evidence

having rational probative force." Consolidated Edison Co. v. National Labor
Relations Board, 305 U. S. 197, 230 (1938).
"An inference is a permissible deduction from the evidence; it is a rational

conclusion, founded upon common knowledge or experience, resulting from
the application of the ordinary principles of logic." Jones, Commentaries on

Evidence (1926 ed.) Vol. I, Sec. 27, p. 54. If a reasonable inference may in
and of itself amount to substantial evidence, may not further inferences be
based upon that substantial evidence? Though logic would seem to sustain
such premise, will a chain of inferences sustain rational probative force?

Evidently it will not. It appears that when an inference, because it is reason

able, becomes substantial evidence and has probative force, the sufficiency of
the probative force of an inference based on the first inference is diminished,
and the attempt to extend the inferred chain to the third degree is unreasonable.
Where conclusions were grounded only on inferences with no factual basis,
and these in turn were based on inferences of the same character, such method
has been rejected as unsafe and unsound throughout the entire history of our

jurisprudence. National Labor Relations Board v. Illinois Tool Works, 119
F. (2d) 356 (C. C. A. 7th, 1941). But in this same case, Treanor, Circuit
Judge, dissenting in part, said: "... I do not think we are justified in holding
that there was no evidence possessing 'rational probative force'." Supra, at
p. 364. This statement leads one to inquire whether the court in the instant
case has imparted a categorical rationale to the Board in the analysis of their
mental processes. The question "was there substantial evidence?" may not
be answered by showing mental reaction and construction of evidence of
record. However, "courts have gone far to uphold rulings of the administra
tive agency charged with its enforcement, doubtless in the belief that over-

zealousness must in time yield to expertness in weighing evidence and that
time and responsibility must develop a judicial approach to disputed issues in
a tribunal which, though administrative, exercises to such large extent the
high judicial function." National Labor Relations Board v. Empire Furniture
Corporation, 107 F. (2d) 92, 96 (C. C. A. 6th, 1939). Here, apparently, the
court could not go so far as to uphold the third inference.

joe j. mcguinness
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HABEAS CORPUS�Requirement of Full Hearing Unaffected by Res Judicata

Appellant was adjudged of unsound mind on February 9, 1940, in an inquiry
instituted in the District Court of the United States for the District of
Columbia. On July 1, 1940, a writ of habeas corpus issued from that court
and on the same day was discharged, and appellant was remanded to custody
of St. Elizabeth's Hospital. On October IS, 1940, appellant filed petition for
writ of habeas corpus with affidavit asking leave to proceed in forma pauperis
annexed. Both were denied summarily by the court. On November IS, 1940,
appellant sent a notice of appeal to the clerk of the District Court of the
United States for the District of Columbia. That court on November 18, in
a memorandum opinion made to apply both to the notice of appeal on Novem
ber IS, and the petition of October IS, refused the relief sought using as a

basis for the decision information supplied by the superintendent of the hospi
tal in a letter to the court. The appellant was not afforded an opportunity
of a hearing in person on the above petitions in open court.

Thereafter, the United States Court of Appeals for the District of Colum
bia ordered that the records of the District Court be sent up, and appointed
counsel for the appellant. The action of the trial court in refusing to grant
appellant his petition for a writ, in denying it without according appellant
an opportunity to be heard, was assigned as error. Held, that if appellant's
petition contains facts, which if true as alleged would justify his release, then
he should be granted the opportunity of a hearing, either by issuance of a

writ of habeas corpus, or by rule to show cause. In re Rosier, 11 U. S. L. Week
2201 (App. D. C, Sept. 2, 1942).
The statutes of the United States declare that the Supreme Court and the

District Courts shall have the power to issue writs of habeas corpus; that
the application shall be made by the petitioner in writing stating the facts
and circumstances of his incarceration; that the court shall forthwith award
a writ of habeas corpus unless it appears from the petition itself that the

party is not entitled thereto; the court shall proceed in a summary way to

determine the facts of the case by hearing the testimony and arguments, and
thereupon to dispose of the party as law and justice require. Walker v. John

son, 312 U. S. 275 (1941).
As established in the Johnson case, supra, the petitioner is entitled to a

hearing if the facts as alleged present a prima facie case, even if they are im

probable and unbelievable. This case also establishes that no controverted
issue of facts arising under a petition for a writ of habeas corpus returned
and traversed can be determined except after a hearing at which petitioner
is present in person or by his deposition. To do less would fail to satisfy
the statutory requirement that the judge proceed to determine the facts of

the case by hearing the testimony of the case and arguments. Rev. Stat. � 761

(1875), 28 U. S. C. � 461 (1940).
An order to show cause, laying before the court the facts of the detention,

will determine the existence or absence of controverted fact. In this fashion,
useless grants of the writ will be prevented, and still the primary purposes of
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the statute will be carried out, with no substantial diminution of the petitioner's
fundamental rights. Walker v. Johnson, supra, at 284.

The rights of petitioner for habeas corpus have been expanded by Congress.
Rev. Stat. �� 751-766 (1875), 28 U. S. C. �� 451-465 (1940), Johnson v.

Zerbst, 304 U. S. 458 (1937). The courts upon an application for a writ of

habeas corpus may look beyond mere forms and inquire into the very sub

stance of the matter. The result of the Congressional action of 1867 is to

substitute for the bare legal review, that seems to have been the extent of

judicial authority under common law practice, a more thorough investigation
of the facts pertinent to petitioner's detention. Frank v. Mangum, 237 U. S.
309 (1915).
Petitioner's right to be heard on the merits once established, it follows he

has the right to introduce evidence in his behalf, Morgan v. United States,
298 U. S. 468 (1936); that the court may not treat as evidence that which
is not so introduced, United States v. Abilene and Southern Ry., 265 U. S.
274 (1924); and that the right to be heard on questions of law and fact
includes the right to prove with evidence the allegations in which a party
states his cause of action, Cohen v. Biddle, 12 F. (2d) 704 (C. C. A. 8th, 1926).
In the present case, the government interprets the decision of the Supreme

Court in Kinney v. Plymouth Rock Squab Company, 236 U. S. 43 (1915),
involving a petition filed in forma pauperis, as meaning that the trial court

may exercise judicial discretion to determine the validity and merit of the

petition ; and, further, that once the trial court decides, there can be no grounds
for reversal in the absence of abuse of that discretion�which abuse, the govern
ment contends, is not present here.
The United States Court of Appeals for the District of Columbia held that

the trial court must have authority to act with substantial finality in its exer

cise of "judicial discretion" as applied to its rulings of an administrative
character. However, although the trial judge must naturally use his discretion
in determining questions of fact and law in a case not requiring any ruling
of an administrative nature, nevertheless, he has no discretion to determine
a case contrary to the evidence or the facts, nor to make a determination

contrary to law.
The decision of the trial court was defended as resting upon the statute

providing for proceedings in forma pauperis, 27 Stat. 252 (1892), 28 U. S. C.
�� 832-836 (1940), and upon Kinney v. Plymouth Rock Squab Company,
supra, but the appellate court rebuked this contention, saying, "It would be
abhorrent to reason to conclude that the Supreme Court in Kinney v. Plymouth
Rock Squab Company, supra, intended to invest trial courts with discretion
to rule erroneously on either questions of fact or law." In re Rosier, supra.
The right to file in forma pauperis for writ of habeas corpus cannot be

curtailed for convenience of the court in lightening the docket. There can be
no compromise on the footing of convenience or expediency when the minimal
requirement of a hearing has been neglected or denied. Ohio Bell Telephone
Company v. Commissioner, 301 U. S. 292 (1937).
By denial of appellant's right to be heard in his petition for a writ of habeas
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corpus, the court adjudicated his case with the element of fair play lacking.
This action contravenes the very essence of the theory of adjudication of a

case by a court and its unconstitutionality is apparent. When the petition is

good on its face, the writ of habeas corpus is a writ of right, and petitioner's
right thereto cannot be abridged or curtailed without doing violence to the
Constitution.
It is impossible to say what would have been the outcome of a hearing, to

which appellant was entitled under provisions of habeas corpus statutes and
the due process clause of the Constitution. Perhaps appellant could have
shown he had regained normalcy, or perhaps the Superintendent's contention
that appellant had made no progress could have been shown satisfactorily in

open court. However, the fact is that the trial court's determination was

reached without a proper hearing.
It may be safe to assume that this decision has determined that there can

be no limit placed upon the frequency with which a petition for habeas corpus
may be filed. As soon as one is denied another may be filed. If it states a

set of facts which if true would entitle petitioner to relief, it must be granted
and a summary hearing held, assuring petitioner all rights provided by the
due process clause of the Constitution.

JOHN T. CASKEY

TAXATION�A State May Distribute the Burden of the Federal Estate Tax
Pro Rata among the Beneficiaries

Testatrix by her will bequeathed several large sums and left a large residuary
estate. The will made no provision for the payment of estate or inheritance
taxes. The special guardian for the remaindermen of the residuary estate peti
tioned the Surrogate to direct apportionment of the federal tax, as required
by � 124 of the New York Decedent Estate Law (Laws of 1930, chapter 709).
The New York Court of Appeals held � 124 repugnant to the federal estate
tax law, particularly to � 826 (b) of the Internal Revenue Code, and in vio
lation of the supremacy (Art. VI, cl. 2) and the uniformity (Art. I, � 8,
cl. 1) clauses of the Constitution. Matter of del Drago, 287 N. Y. 61, 38

N. E. (2d) 131 (1941).
Upon certiorari to the Supreme Court, held, "that the federal estate tax

should be paid out of the estate as a whole and that the applicable state law

as to the devolution of property at death should govern the distribution of

the remainder and the ultimate impact of the federal tax; accordingly, � 124

is not in conflict with the federal estate tax law." Riggs v. del Drago, 11 U. S.

L. Week 4017 (U. S., Nov. 9, 1942).
In Matter of del Drago, supra, the court outlined the legislative considera

tions leading to the enactment of the Revenue Act of Sept. 8, 1916, 39 Stat.

777 et seq. (1916) 6 U. S. Comp. Stat. 1916, ch. 10A, � 6336*4 a, et seq.
and its subsequent reenactments. Congress decided upon a net estate tax be

cause by the time it decided to tax this field most states had inheritance taxes.

Such a system could be established, theoretically, as a coordinate of, and in no
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way overlapping or conflicting with, the state tax system. It could be adminis
tered without friction, with uniformity.
The nature of the tax is the key to the conflicting interpretations it has

received. Said Justice Taft in Y. M. C. A. v. Davis, 264 U. S. 47, SO (1924):
"What was being imposed here was an excise upon the transfer of an estate

upon death of the owner. It was not a tax upon succession and receipt of
benefits under the law or will. . . . What this law taxes is . . . the interest which
ceased by reason of the death." Since in effect the tax depleted someone's
interest in the estate, the conceptual basis was difficult to keep in mind, al
though, as was said in Y. M. C. A. v. Davis, the beneficiaries no more pay
the taxes than they pay the funeral expenses, the executor, or the testator's
debts.
Considered as an excise tax, the uniformity required of it by the Constitu

tion is not in regard to its effect upon individuals, but is one of geographical
uniformity requiring the same plan to be operative throughout the United
States. Knowlton v. Moore, 178 U. S. 41 (1899) (considering a similar law,
the War Revenue Act, 20 Stat. 448, �� 29, 30 (1879). Furthermore, once an

indirect tax has been established upon such a uniform scheme, the variations
in incidence, resulting from state laws, are not infringements upon Constitu
tional uniformity. Phillips v. Commissioner, 283 U. S. 589, 602 (1931).
The interpretation of the federal tax law, particularly as to its effect in

the actual administration of estates, has frequently been involved in litigation.
Most of the state courts have concluded that in the absence of provision by
the will or by the legislators, the tax should be paid out of the estate before

distribution, thereby in effect reducing the surplus going to the residuary
legatee. Thompson v. Union & Mercantile Trust Co., 164 Ark. 411, 262 S. W.
324 (1924); Corbin v. Townshend, 92 Conn. 501, 103 A. 647 (1918); Hender
son v. Usher, 125 Fla. 709, 170 So. 846 (1936); Lakes v. Lakes' Ex'rs, 267

Ky. 684, 103 S. W. (2d) 86 (1937); Gaede v. Carroll, 114 N. J. Eq. 524, 169
A. 172 (1933). "Administrative expenses embrace ... all expenses incurred

by operation of law, and in turning over the assets remaining to the residuary
legatees or distributees", and the federal tax is such an expense. Corbin v.

Townshend, supra at 649.

However, a few states took a slightly different viewpoint. New Hampshire,
beginning with Fuller v. Gale, 78 N. H. 544, 103 A. 308 (1918), held that
the burden of the tax should be borne pro rata by all beneficiaries. They fol
lowed this precedent until 1938, when in Amoskeag Trust Co. v. Dartmouth

College, 89 N. H. 471, 200 A. 786 (1938), the court ruled that in the light
of subsequent interpretations of the federal law, and in view of the unanimity
of cases in other jurisdictions holding to the contrary, Fuller v. Gale should
be reversed. They recognized, however, that it was a matter of local policy.
New York courts, on the other hand, began a long series of cases, Matter

of Hamlin, 226 N. Y. 407, 124 N. E. 4 (1919); Farmers' Loan & Trust Co.
v. Winthrop, 238 N. Y. 488, 144 N. E. 769 (1924) ; Matter of Oakes, 248 N. Y.
280, 162 N. E. 79 (1928), which grew more emphatic and finally led to the
interpretation of the federal laws as "leaving no doubt that it was the purpose
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and intent of Congress to exclude specific legatees, as such, from bearing any
of the burden of the tax." Matter of del Drago, supra, referring to 26 U. S. C.
� 826 (b) (1940). This was in direct conflict with the statement in Edwards
v. Slocum, 287 F. 651, 653 (C. C. A. 2d, 1923), afd, 264 U. S. 61 (1924)
that "so far as the words of this statute are concerned, the United States
does not care who ultimately bear the weight of this tax." Moreover, this
section when considered by itself, and with the law as a whole, yields such
an interpretation with difficulty. This was emphasized by the very satisfactory
dissent by Justice Desmond in Matter of del Drago, supra at p. 140. As the

Supreme Court said, "Section 826 (b) does not command that the tax is a

non-transferable charge on the residuary estate; to read the phrase 'the tax

shall be paid out of the estate' as meaning 'the tax shall be paid out of the

residuary estate' is to distort the plain language of the section and to create
an obvious fallacy." Riggs v. del Drago, supra.
Thus in their consideration of the Constitutional requirements of uniformity

and of the intent of the federal estate tax law itself, the New York court fell
into error. Further, in the determination of the justice and equity of the case

before them, they were also mistaken. Undoubtedly, in the early years, the
estate tax was not disproportionate to the other administrative expenses, and
was justifiably treated as a depletion of the residuary estate. But more recently,
the estate tax takes such a percentage of the estate that the residuary legatees
would receive little or nothing. With this in mind, and being aware that
those receiving the residue are most frequently widows, children, or charities,
the New York legislature enacted their Decedent Estate Law to spread the
burden of federal death taxes proportionately among all the beneficiaries.
Undoubtedly, now that the Supreme Court has removed all doubt as to their

power to do so, other states will follow New York's lead in apportioning the
federal tax. At least one other state, Pennsylvania, already has such a statute.

Act of July 2, 1937, P. L. 2762, 20 P. S. � 844. This was held constitutional
almost as a matter of course. In re Jeffcry's Estate, 333 Pa. 15, 3 A. (2d)
393 (1939). In retrospect, it is curious that in one of those rare instances
wherein a state law, as enacted, coincided so completely both in purpose and
in effect with the requisites of justice, the New York court should so strain its

reasoning in order to apply stare decisis to a sterile precedent.
EUGENE E. THREADGILL
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SOCIOLOGY OF LAW�by Georges Gurvitch.f Philosophical Library and Alli

ance Book Corporation, New York, 1942. Pp. xx, 309. $3.75.

This little book is advertised as the first complete study of the prob
lems of the sociology of law in all its aspects. The term sociology of

law, to the vast majority of lawyers and law teachers in America,
will mean either nothing or what is more likely, be mistaken for socio

logical jurisprudence, especially by those who have some familiarity with
the latter subject. Professors of sociology are about the only ones who
as a body will recognize the significance of the term. As Gurvitch sees

it, sociology of law is only one branch of the science of sociology. Soci

ology of law is neither jurisprudence nor the philosophy of law. All

three, though interrelated and interdependent, are nevertheless distinct

disciplines. According to Gurvitch, jurisprudence relates only to organ
ized positive law. The philosophy of law relates to the study of the

objective validity of spiritual values; i.e., jural values, moral values,
religious values, etc. The philosophy of law fits these values into an

everchanging concept of justice, an infinitely illusive thing. The sociol

ogy of law deals with jural values, whether found in the organized
law of organized society or the unorganized or spontaneous law of un

organized social groups. To understand what Gurvitch and the school
of thought, which he represents, has in mind, the reader needs a little
or much education depending upon his familiarity with European
sociological and juristic writings.
Prior to the break with natural law, positive civil law was looked

upon as depending upon natural law for its existence and validity.
In short, positive civil law was not self-sufficent nor self-sustained.
Positive civil law was not the only kind of law. There were other kinds
of law. After the revolt against natural law, the revolters had to find
some way to explain civil society and civil law. The revolters divided
up into about as many groups as there were philosophies of man and
life. Some refused to recognize any law but civil law. These made
civil law self-sufficient, resting on the arbitrary will and physical force
of the dominant group. Others based it on autonomic reason, or uncon
scious urge or semi-conscious will or the force of social environment, etc.
Gurvitch's proposal, which is partly his own elaboration and in part a

reflection of a trend in European sociological thinking, calls for a multi
plicity of social groups and laws distinct from organized civil law. What

fProfessor of the New School for Social Research; Former Professor in Sociology at the
University of Strasbourg (France).
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is more, positive civil or municipal law is taken down from its throne.
It is not only not the only kind of law, but in important respects, it is
inferior and subject to the spontaneous or unorganized law of the multi
tude of social groups which are found in human society. In short,
sociology of law finds that there are many types of law and that civil
law holds no primacy among human legal institutions. It studies these
different types; their basis and origin and their relation to one another.
It has no time for idealistic explanations which fashion law apart from
reality and end with formalistic abstractions, or for a pure realistic
approach which takes no account of what he calls spiritual values.
Gurvitch aims at an idealistic-realistic approach.
Gurvitch's sociology of law should not be confounded with sociological

jurisprudence. Sociological jurisprudence professes to seek the improve
ment of civil law by requiring that it adapt itself to the changing
social interests and demands. In this limited sense it might be called
a sociology of law. Sociological jurisprudence admits that there are many
social influences or controls which play a large part in determining
social behavior and even in the formation and change of civil law. But

sociological jurisprudence always has organized positive law alone in
mind as the object of its study. It does not seek to reduce civil law
to the role of a mere equal or inferior among numerous kinds of control
in organized or unorganized social jural groups.
In so far as Gurvitch emphasizes the fact that municipal law together

with other types of organized law presupposes anterior law, his theory
is somewhat akin to natural law. But that is about as far as the

similarity goes. He approvingly quotes Hauriou, the Institutionalist, as

saying "a little sociology leads away from law, but much sociology leads
back to it." What is probably meant is, that a little sociology i leads to

a pure materialistic positivistic study while a deeper sociological scru
tiny reveals values, inexplicable on a pure realistic, positivistic basis
and values can be explained only by law. The values discovered and
hence the law or laws discovered are not confined to the values given
recognition by organized law and organized society. The latter con

stitute but a part of the values recognized by the so-called collective
mind. In a certain sense they are a comparatively insignificant part of
the real social jural values. A real study of law leads to that conclusion.
So he adds to Hauriou's statement as follows, "a little law leads away
from sociology but much law leads back to it." I take it that he means

leads back to sociology of law, not to a pure realistic sociology. Al

though he has scant time for sociologists who disregard or reject judg
ment values, it is not clear what substantiates his own values. His book
would indicate that he is a Phenomenologist and a Bergsonian Rela-
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tivist. Values are all relative. The province of verifying the objective
validity of jural values and defining the nature of the same belongs
to the philosophy of law, so he tells us. But he insists that the philosophy
of law provides no judgments of value. Values are left hanging high
and dry as discoverable positivistic entities. Maybe it was much study
of the jural values in the sociology of law that lead Hauriou to seek
firmer ground.
The book will prove hard reading for the general run of lawyers and

law professors here in America. It is full of terms and concepts used

by sociologists, with which most American legal scholars are unfamiliar.
The reader who wishes to acquaint himself with this new theory will

probably find it more profitable to omit Chapter I until he has read the
rest of the book. Chapter I outlines the historical growth of sociological
ideas which paved the way to the sociology of law. It takes on more

significance after the theory itself has been expounded. A long intro
duction of 67 pages directed towards giving an initial indication of the
nature and precise position of the sociology of law while very well done,
will hardly by itself alone, give the average American legal scholar
sufficient comprehension of the sociology of law to derive much benefit
from Chapter I before reading the fuller explanation given in the re

maining chapters.
In view of the social revolution which has gained tremendous impetus

in recent times the new theory will probably attract considerable atten

tion. The deemphasis of statism and the exhaltation of the more un

organized social groups which give expression to unorganized law and

ultimately check and fashion organized law may seem to many an ex

planation of the resolution and of the growing tendency to look beyond
statism and municipal law to a much wider and deeper set of jural
values. Exaggerated nationalism as well as exaggerated capitalism are

under fire today. Jural values of the human race and society once called
the rights and duties of man as an individual and as a social being, are
becoming recognized as a restraining check on the self-sufficient, exag
gerated absolutism of nationalism and statism. In so far as Gurvitch's
theory leads to the recognition of fundamental jural values prior to

organized civil law and statism it is a step in the correct direction. In so

far as his explanation of those fundamental jural values goes, he leaves
us with the uncertainty inherent to relativism and phenomenology, which
deprive all values of any value. A little sociology of law has lead him
to some correct conclusions; much more study of the sociology of law
should show him that pure relative concepts of value are illusory.

FRANCIS E. LUCEY, S.J.*

*Regent of the Law School, Professor of Law, Georgetown University.
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HANDBOOK OF THE LAW OF TRUSTS, Second Edition (Hombook Series)�by

George Gleason B'ogert.f West Pubh^hing Co., St. Paul, 1942. Pp. xviii, 738.

$5.00.

The appearance of the first edition of Professor Bogert's Handbook
of the Law of Trusts in 1921 was something of an event, in that it
set an entirely new standard in the production of elementary text books
for law students. Between that date and the appearance of the second
edition of his Handbook much learning in the Law of Trusts has been
set to paper. Professor Bogert, himself, in 1935, gave us his monumental
treatise on Trust Law in seven volumes and Professor Scott's four vol
ume treatise on Trusts appeared in 1939. The American Law Institute

promulgated its Restatement of the Law of Trusts in 1935. Five

important trust statutes, each covering a portion of the Law of Trusts
have been proffered by the National Conference of Commissioners on

Uniform State Laws and several trust codes have been passed by state

legislatures in the two decades intervening between the first and second
editions of the Handbook.
The depression years brought marked changes in emphasis in the

development of the Law of Trusts. More and ever more of the new

cases dealt with the administration of trust estates�in other words, new
case law came more and more to concern itself with the behaviour of
trustees rather than with the structure of the legal institution, known
as the trust, as such.
Of course, the new cases are abundantly cited in this second edition.

Reference to a wealth of statutory material is found in the footnotes.
There is generous citation to important law review articles and to case

notes from the law reviews as well as to A.L.R. notes and to the Ameri
can Law Institute's Restatement. One cannot help but wish that cita
tion had been freely made to the author's own larger treatise and to

Professor Scott's treatise.
In its topical organization the new edition follows as closely as possi

ble the scheme of organization of the first edition. There is first an

historical chapter citing to a wealth of literature dealing with the his

tory of Trusts. The chapter entitled "Distinctions between Trusts and
other Relations" has been improved with the helpful addition of several
new topics�notably "Receivership", "Life Tenant and Remainderman"
and "Deeds of Trust in the Nature of Mortgages."
The addition of excellent chapters on Trust Administration, including

"Investment", "Sales, Mortgages and Leases", "Principal and Income
Accounts" and "Accounting and Compensation" are invaluable and it

tjames Parker Hall Professor of Law, The University of Chicago Law School.
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is these chapters, of course, which reveal the growing points of the sub

ject. The appearance of all of this material in the second edition was

clearly predictable several years ago when Professor Bogert published
his Cases and Materials on the Law of Trusts (1939).

One of the gifts which Professor Bogert possesses is the ability to

explain difficult concepts in a manner which does much to clarify the

thinking of both the law student and the lawyer at the bar. Evidence
of this ability may be found in his treatment of the subject of "Per
petuities" which he analyzes into the meaningful terms "remoteness of

vesting", "suspension of the power of alienation" and "duration of
trusts." As in the first edition, the social policies served and mis-served

by the spendthrift trust are informatively and entertainingly presented.
I have heard Professor Bogert criticized for devoting a disproportionate
number of pages to the savings bank trust. I think the prevalence with
which the device is employed warrants a rather fulsome treatment.
In its Restatement, the American Law Institute adhered to a con

sistently uniform terminology. This practice apparently, Professor
Bogert disdains, though the practice of employing a uniform termi

nology is certainly less confusing to a student and helps him over many
difficult analyses.
I realize that the taxation of trusts is a subject which constantly

shifts but certainly some discussion of the fundamentals of the taxation
of trusts should have been included. True, the taxation of trusts may
be made the subject of separate courses or included in courses in Taxa
tion in many law schools yet, even so, some tie-in should be made in the
course of Trusts.
The index, though occupying twenty printed pages, is not as detailed

as it should be.
All in all, the second edition of Bogert's Handbook is a work which

its author may stand beside his seven volume treatise, his casebook, his
periodical writings, his statutory draftsmanship and, be proud of it
along with them. Teachers of the subject, students and trust lawyers
will find the new edition most helpful. What is more, the book "reads
easy"�it is not only a sound statement of the law, it is legal literature.

HAROLD GILL REUSCHLEIN*

?Professor of Law, Georgetown University School of Law: Faculty Advisor to this Law
Journal, 1934-1942; Major, Judge Advocate General's Department, Army of the United
States.
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THE JUDICIAL FUNCTION IN FEDERAL ADMINISTRATIVE AGENCIES�

by Joseph P. Chamberlain,! Noel T. Dowling,ft and Paul R. Hays.t The Com
monwealth Fund, New York, 1942. Pp. 2S8. $3.00.

This book is one of a series of studies under the auspices of the Legal
Research Committee of the Commonwealth Fund. As the title indicates,
it pertains to the judicial functions of Federal administrative agencies
only. It is concerned particularly with those functions in which the

emphasis is "upon the effectuation of a broad policy of control of busi
ness or social activity".1 It is not concerned with procedures before
those so-called legislative courts which pass upon claims against the na

tional government, namely the Court of Claims, the Board of Tax

Appeals, and the Court of Customs and Patent Appeals; nor with gov
ernment proprietary and money-spending activities in general.
For the purpose of this study, the National Labor Relations Board,

though it determines controversies between private employer and em

ployee, is assimilated to those agencies which have as their chief func
tion the enforcement of broad standards of public policy, to which

private controversies are incidental. The same is true also of the Federal
Trade Commission and the Securities and Exchange Commission. Others
included in the study are the Federal Communications Commission, the
Federal Power Commission and other "licensing controls" in which the

public interest predominates. For reasons deemed by the authors to be

sufficient, alien exclusion and deportation are included in this category.
In the introductory chapter, there is an enlightening and helpful dis

cussion of methods of procedure with emphasis upon the differing types
of administrative action�the importance of which is often not sufficient

ly stressed. Comment is made upon the advantages of resort to informal
methods of settlement of cases and of broad allowance of intervention
of parties in interest; and upon the essentials of administrative justice
which inhere in restricted use of hearsay testimony, and in the right
of full cross-examination of witnesses in the formal proceedings. There

is an excellent discussion of the nature and rationale of findings of fact

in formal proceedings, including the District of Columbia Saginaw
Broadcasting Company case2 and many Supreme Court decisions.
To the reader it becomes clear that this is not a textbook. It is rather

a book of commentaries, so to speak. The introductory observations

made by the authors, brief as they are, are well worth being read by

fProfessor of Public Law, ttNash Professor of Law, ^Associate Professor of Law: of

the Legislative Drafting Research Fund of Columbia University.
*P. 4.

2Saginaw Broadcasting Co. v. Federal Communications Commission, 96 F. (2d) SS4

(App. D. C, 1938), cert, denied, 30S U. S. 613 (1938).



1943] Book Reviews 239

attorneys and by students of administrative law. Need of administra
tive efficiency is not overlooked. Emphasis is upon the necessity of doing
justice to parties, eliminating unfairness, preserving safeguards. These
are objectives in which statutory and constitutional requirements usu

ally coincide. Both are guarded by judicial review.
In a rather extended review of the work of the trial examiner, a

refreshing aspect is the repeated emphasis upon what he ought to do in
the interest of and to satisfy justice, as well as upon what he must do.
The discussion of the trial examiner's function sets a high standard for
its desired performance. He controls the admission of testimony, the
examination and cross-examination of witnesses. He draws the infer
ences from testimony and builds the record as the agency heads get it.
Having presided at the trial, he is in the best possible position to de

velop the issues and to make the initial, tentative findings and recom

mendations. He should be independent of the legal staff of the agency
and he should be treated as carrying on a judicial function. The authors

strongly plead these considerations. It may be noted however that they
do not point out that all of these considerations which influence the
trial examiner may not be in the record as the agency heads get it.
Chapter Two discusses "Policy", which the authors define as mean

ing more than the application of statutory standards to particular cases.
They say: "It extends to questions of how the agency will interpret
its powers, whether it will apply the statute strictly or liberally, whether
it will endeavor to assume a broad control over the industry or the

activity placed under its jurisdiction or will exert only the degree of
control necessary to carry out the provisions of the statute narrowly
construed."3 They speak of policy being controlled by changes in the
personalities who control the agency, by public opinion and the influ
ence of experience, and by the political officers who have the power of
their appointment. In their realistic approach to this subject, they even

suggest that "Public opinion may move the President to exert his in
fluence on the agency to effect a change for which there is public pres
sure".4 An appeal is made for such opinions as a means of expressing
policy, but changes in policy by the agencies, or new policies�changes
even from "case to case"�are to be expected. In the argument for this
flexibility, nothing is said of the need of certainty in the law.
The exercise of the rule-making powers of administrative agencies as

a means of determining policies is given brief treatment, though only
"incidentally within the range of this study."

"p. 56.
4P. 70.
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The influence or significance of court control of matters of policy

is definitely minimized. The gradual relinquishment by the courts of
such control through judicial enforcement of constitutional requirements
on the subject of delegation of powers is noted, though not expanded.
Reference to the "great influence" of the President upon administrative
policy leaves open the inquiry as to what has become of the supposed
advantages of the "independent administrative tribunal". Mention is
made of the Humphrey case5 in a footnote, but no attempt is made to

appraise its possible significance.
The realities of enforcement methods�administrative sanctions�to

accomplish the policies of the agencies, are exhaustively described. A

major portion of the text is devoted to this subject of sanctions, a total
of somewhat less than one hundred pages altogether. Among informal
sanctions noted are exhortation, education, the persuasive influence of

investigations, inspections and threat of initiating prosecution through
charges, all with a running comment on the propriety or impropriety of
such methods. The authors have made a very useful contribution in their
discussion of the various types of penalties, and benefits as well, found
in the various Federal agencies�sanctions administratively enforced.
Their uses, their advantages, their dangers, and their relation to the
usual judicial enforcement processes are presented. Particularly inter

esting and significant is the description of administrative sanctions of
various kinds growing out of Federal taxing, money-spending and

money-lending activities. However, the attempts at classification of
sanctions as punitive or preventive, as applied to specific individual
conduct and to general conduct also, is not very successful because of
the extremely varied nature of the subject matter. Its interest to the
reader is accordingly lessened, but its practical value as reference mate

rial is very clear.
Power to grant licenses, permits and other authorizations to engage in

business or other pursuits, and powers of revocation or suspension, as

administrative sanctions, are reviewed along with dispensing powers gen
erally. In all the above, the text covers a multiplicity of illustrative
material from all of the Federal statutes. Many variations of cease and
desist sanctions upon violation of definite statutory prohibitions are

discussed, and also affirmative orders, directive and mandatory, defining
duties imposed by the statutes.

Finally, there is brief discussion of sanction by way of reparation,
power to award damages on private claims, money awards in controver

sies between private parties and in controversies between the government

"Humphrey's Executor v. United States, 295 U. S. 602 (1935).
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and private citizens, together with arbitration and mediation activities
of government agencies.
At this point favorable comment should be made on the exhaustive

references made throughout this book to pertinent articles in law journals.
Chapter Four is devoted to "The Courts". It treats of proceedings in

court "in a large sense as the final stage in the administrative process".6
Though relatively few in number, such court proceedings have definite
effects upon administrative methods. Statutory provisions for access

to the courts are here reviewed, beginning with the Interstate Commerce
Commission statutes and other type statutes, together with Supreme
Court decisions thereon. The development of the appellate character
of judicial review is traced. Recourse to bill in equity and writ of habeas

corpus where no specific statutory review is provided, as in Post Office,
General Land Office and alien cases, are discussed. A good brief outline
of the resulting scope of court action is presented, from the viewpoint
and in the interest of aggrieved parties, on the application of the agen
cies themselves, and finally by way of criminal prosecutions. There is
a good review of many Federal statutes which confer upon administra
tive agencies varying rights of recourse to Federal courts to enforce
their orders.
The constitutional background, or basis, is not overlooked. Four

objectives for which the Supreme Court has appeared to be striving
through the years are stated as follows: "(1) that the procedures in the

agencies shall preserve the elements of fair play; (2) that the judicial
tradition of responsibility, independence, and impartiality shall be ob
served within the agencies; (3) that an appellate relationship shall be
established between agencies and courts broad enough to enable the
latter to see to it that the former stay within the bounds of law; and
over all, (4) that the public, and more particularly the increasing num

ber of individuals who come into contact with government through these
agencies, may have assurance of recourse against arbitrary and capri
cious action."7 The stress laid upon these fundamentals well reflects
the general spirit of this book.
There is a good discussion of the Morgan cases8 and their significance

in outlining the essential requirements of a "full hearing" in adminis
trative adversary proceedings and the constitutional background to all
statutory proceedings of this nature. While the authors make reference
to the need of due regard to the nature of the proceedings and the char-

�P. 164.
TP. 193.

"298 U. S. 468 (1936) ; 304 TJ. S. 1 (1938) ; 307 U. S. 183 (1939) ; 313 U. S. 409 (1941).
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acter of the rights affected, they do not undertake to disclose specifically
the resulting differences.
The general distinction is drawn, and emphasized, between questions

of law and of fact. The authors' treatment of so-called "jurisdictional
facts", however, leaves that item hanging in mid-air. Crowell v. Benson,9
after repeated mention in the book, is discussed at this point and the
inconclusiveness of that decision is indicated by the enigmatic statement
that jurisdictional facts are "reserved for determination by constitu
tional courts and, apparently in de novo proceedings."10 There is no in
dication that in that case the administrative determination of the facts,
in effect, fixed the limits of the operation of the exclusive powers of

Congress over the admiralty and maritime field, and that the facts were

therefore jurisdictional in a truly constitutional sense. In fixing and

applying the federal rule of liability, the administrative agency fixed
the limits of the operation of the constitutional powers of Congress.
The case decided that such findings must be opened to the federal courts
for determination, de novo. They are distinguishable from jurisdictional
facts generally, including those of ordinary employer-employee relation

ships. This thought throws some light upon Crowell v. Benson not

revealed in this book. That case, moreover, may now be of more academic
and historical than practical interest, in view of the very recent opinion
of the Supreme Court in Davis v. Department of Labor and Industries,
rendered in December of 1942.
In the final chapter which states conclusions, consideration is given

to the topic, among others, of the desirability and the practicability of

separation of the functions of prosecutor and judge in the administra
tive process. Efforts at separation through internal organization in the

Department of Agriculture and in the Securities and Exchange Commis
sion are described. There is a special difficulty in setting up wholly sepa
rate bodies where administrative policy making and consistent adherence
thereto are important to the work of an agency. The ideas of the authors
are quite well summed up in the following words: "No single solution
can be found to meet the very real problem of prosecutor and judge.
In some situations separation within the agency to a greater or less

degree may be effective. In others boards independent of the agency
are practicable. The determination whether either method should be

adopted must rest in an analysis of the nature of the problems dealt
with by each agency."11

'285 U. S. 22 (1932).
10P. 203.
UP. 216.
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A rather extended presentation is made of arguments against an

independent administrative reviewing court and in favor of the com

bining of investigatory and prosecuting functions. Favorable comment

is made on appeal boards within an agency, responsible to the head,
where matters of policy have become well settled.
In this concluding chapter, emphasis is again laid upon the importance

of "policy making" by administrative agencies. But here we find some

recognition of the power vested under our scheme of government in

Congress to determine the policy of our laws. For what, in its essence,
is administrative "policy making" but law making? In their conclu

sions, the authors outline suggestions for the development of closer

relationships between the appropriate committees of Congress and the
Federal agencies, to the end that there may be greater concentration
of the duties of Congress as a policy-forming body.
In review of this book as a whole we may repeat what was said hereto

fore, that it is a series of running commentaries on selected aspects of
the Federal administrative set-up, largely narrative in style. On the
whole it seems rather inconclusive in that it leaves the subject where it
now stands, or perhaps it is more apt to say that it leaves the reader
to formulate his own conclusions upon the evidence and the thoughts
presented. Nevertheless, the scholarly and penetrating analysis of the

many aspects and problems of this field of the law, only a few of which
have been noted in this review, should be of real value to those who
have an interest in the subject. Important it is to leave this thought
uppermost�that emphasis throughout is upon fundamental essentials
for preserving and promoting what is best in the administrative process.

ROBERT A. MAURER*

?Professor of Law, Georgetown University School of Law: Faculty Advisor to this
Law Journal.
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PROF. JAMES A. TOOMEY

TAMES A. TOOMEY, a member of the Law Faculty of

Georgetown University for the past twenty-eight years, died
December 2, 1942. He was appointed a part-time professor in
1914, and, after seventeen years of service, was made a full-time
professor in 1931. He held this position at the time of his death.
Both his academic and legal education were obtained from

Georgetown University. He was graduated in 1896, with the de

gree of Bachelor of Arts, and in 1897, with the degree of Master
ofArts. A member of the Law School Class of 1901, he received
the degree of Bachelor of Laws in June, 1901, and began prac
tice in Washington, D. C, immediately upon graduation.
During his long service on the Faculty, he taught a wide variety
of courses. At the time of his death, he was teaching Creditors'
Rights, Civil Procedure, Negotiable Instruments and Evidence.
Probably his best work was done in the field of Evidence, for
which his broad, formal education and long experience at the
Bar had thoroughly prepared him.
He had an exceptional capacity for quickly and easily reach

ing the correct solution of legal problems, and an unerring
power of seizing promptly on the dramatic turning-point in a

statement of facts. Mechanical recitations from abstracts of
cases were not tolerated in his class room. He made his students
sense the atmosphere of a case, define the essential issue,
appreciate the application of law in the actual course of litiga
tion. His teaching was thorough,�emphasizing fundamental
principles by repetition in various forms of statement. The
law he taught "stuck," as his students said. While he used
decided cases as the basis for his teaching, he realized and

impressed upon his students that the richest inheritance of the
bar and bench has not been precedent but principle, not cita
tions but the spirit of justice, based in the end, as it must be,
upon the moral law. His friends included many of the giants
of the trial bar of earlier days, and his accounts of famous
trials and of the strategy of masters of trial strategy were

interesting and valuable to his students. He had a happy gift
of humor,�keen, original, unfailing, never tinged with malice.
Invariably he estimated his friends at their best. It was said



of him that he did not have an enemy in the world, and few
members of the Bar,�the most competitive of professions�
were more popular, more genuinely esteemed and loved. His

success in practice and in teaching was an ungrudged satisfac
tion to everyone, because so thoroughly deserved; his death is

a personal loss to every member of the Faculty, the student

body and Alumni. Take him for all in all, we shall not look

upon his like again.
Hugh S. Fegan
Asst. Dean, Georgetown University

School of Law
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