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CHANGING CONCEPTS OF CRIME AND PUNISHMENT
Hon. Leon R.

YANKWicHf

I

The Nature

MODERN
".

.

legal definition

any act

.

or

and made

public,

of

Crime

of crime is :

omission prohibited by public law, for the protection of the
punishable by the state in a judicial proceeding in its own

name."1
a public wrong, as distinguished from a mere private -wrong or
injury to an individual.
Crime is a social fact or phenomenon. Irrespective of any theories of
responsibility which may, in the past, have conceived crime as a sin,
and punishment as an expiation or atonement for it, crime, in the last
analysis, is an anti-social act which society punishes because of its in
jurious effect upon the social organism.

It is

civil

The variations in the content of criminal codes illustrate the social
character of crime. In what a society punishes are reflected its own
ideas, prejudices, and concepts of public good. So that G. Stanley Hall
was

right

when he wrote:

"A nation that persists in choosing its crimes wrongly is
degeneration and decay."

on

the

highroad

to

fLL.B., (1909) Willamette University; J.D. (1926), LL.D. (1929) Loyola University;
Member of the Bars of California and Oregon; Formerly, Lecturer on Pleading and Prac
Saint Vincent School of Law, Loyola University; Formerly, Judge, Superior Court

tice,

Southern District
Angeles County; Currently, Judge, United States District Court,
California
Pleading
Law
(1930),
(192S)
on
Common
Notes
Author:
California;
Pleading and Procedure (1926), Essays in the Law or Libel (1929), The Constitution
The New Federal Rules of
and the Future (1936), Marriage and Divorce (1937),
Civil Procedure ,(1938), and of innumerable articles in various legal periodicals.
Code
^lark and Marshall, Crimes (4th ed. 1940) 1. The Mexican Federal Criminal
of Los
of

derecho

"Delito es: La lesion de un
of 1929 defines crime in a simple, pragmatic manner:
is the infringement of a right
protegido legalmente por una sancion penal." (A crime
para el Distrito y Territorios
Penal
Codigo
a
penal sanction).
protected legally by
las leyes penales."
Federales (1929) art. 11. Cf. "Delito es el acto u omision que sancionan
7.
art.
Federales
(1939)
Codigo Penal para el Distrito y Territorios

1

I

2

The Georgetown Law

Journal

[Vol.32:

p. 1

The history of criminal law is illustrative of the differences in the
ideology of the various social organizations which have stamped certain
acts as anti-social. So, crime varies from time to time, from age to age,
and place to place. It varies with the social organization. Some modern
societies have created crimes not recognized as such by ancient socie
ties or even by others in our own day. At the same time, some acts, con
sidered anti-social by past civilizations, have been placed without the
purview of criminal law by modern societies, or are punished very
lightly.
The Law of Moses punished the following crimes by death through
stoning: idolatry, incitement to idolatry, consecration to Moloch, magic,
sorcery, disobedience of parents, profanation of the Sabbath, blasphemy.
Not one of these is punished in any modern criminal code. In ancient
Egypt, the killing of a cat was a grave offense. Neither infanticide nor
abortion was a crime in Sparta. Piracy and sodomy were not crimes in
Athens. Incest was not a crime in Egypt. Nor did the Incas punish it.
Human sacrifices upon the altar of the gods were not considered crim
inal. Yet today, we would not condone immolation as a social act. We
would call it murder, unless committed by a person legally irresponsible.As we look at the criminal law of nations dominated by western civili
zation

we

find the

us

take

same tendency.
glance at the first American criminal code, the code
established at Jamestown, Virginia, in 1611 by Sir Thomas Dale, who led
the second expedition and was made High Commissioner of Virginia.
In the long list of offenses for which the death penalty was inflicted,
we find the following: speaking against the Trinity and the articles of
Christian faith; blasphemy, after the third offense; deriding God's word;
failure to attend Sunday service, after the third offense; robbing church
or store;
treasonable words against the King; slander against the
officials of Virginia, after the third offense; unauthorized trading with
the Indians; mariner selling at higher rates than set by the governor
or the council; running away to the Indians; robbing gardens of flowers
or vegetables; stealing ears of corn.
The rigor of the criminal law was not limited to the American con
tinent. It prevailed all over Europe. In the Germanic countries, during
the sixteenth, seventeenth and eighteenth centuries, the following offenses,
among many others, were punishable by death: homicide, Use ma jest e,
heresy, sorcery, sacrilege, theft, counterfeiting, smuggling, falsifying
weights and measures, refusal to take up a public service, adulteration of
food, perjury, various sexual offenses, damage to property by night,
arson, breaking prison, removing landmarks, and attempting suicide.

Let

a

Changing Concepts

1943]

of

Crime

and

Punishment

3

following were among the 160 crimes punishable by death in
England in 1769: maliciously to burn stacks of corn, or kill cattle in
the night; to personate bail; to counterfeit lottery tickets, stamps, or
exchequer bills; to blanch copper and mix it with silver; to appear in
disguise and kill or wound a deer; to rob any warren of rabbits; to steal
fish out of a pond; to steal from persons to the value of five shillings.
As late as 1816, a child, not ten years of age, was sentenced to death for
stealing an article valued in excess of one shilling. "The Recorder of
London was reported to have said that 'it was intended to enforce the
law strictly in the future, to interpose some check, if possible, to the
increase of youthful depravity'."2
It was not until 1861 that the criminal statutes of England were con
solidated, and the death penalty retained only as punishment for treason,
murMer, piracy with violence, and setting fire to dockyards and ar
senals. In general, at the present time, the crimes punishable by death,
by the various states of the United States, are treason, murder, trainwrecking, and more recently kidnapping.3 Early in this century, and es
pecially following the war, penalties were increased in many states. The
The

Social Trends estimates the increase to have mounted to
over 68 per cent between 1900 and 1930.4 Some of these increases have
since been modified.
In this changing of the content of the criminal code is reflected the
Commission

on

changing character of the societies themselves, or of their beliefs as to
what acts may or may not be injurious to society's welfare. Whatever is
the strongest cohesive element in society, which the social organization
retain, will influence the criminal code. In a politically-uniform
religiously-uniform society, dominated by an ideology which considers
such uniformity the very essence and foundation of social peace, hetero
doxy in the realm of political or religious thought assumes great
magnitude as an anti-social force. Hence the ferocity of punishments
for crimes of opinion in theocratic or autocratic societies. Herein is also
the explanation of the fact that, during the middle ages, heresy and
certain sex crimes (deemed offensive to the Holy Ghost) were consid
seeks to

or

�

�

ered

more

heinous than murder.

2Carson, Growth of Anglo-American Law During and
(1928) 14 A. B. A. J. 5, 12.
3Cal. Penal Code (Deering, 1941) � 37 (treason), �
�219 (train-wrecking).

Since the Days of

Benjamin

Frank

lin

42 Report
Trends

of the

in the

President's Research Committee

United States

(1933) 1159.

190

on

(murder), �

209

(kidnapping),

Social Trends, Recent Social

The Georgetown Law

4

[Vol.

Journal

32

:

p. 1

II

Some Recent Trends
Dean Roscoe Pound has

in

Criminal Codes

fact that�despite all that
criminal law is still being framed chiefly

complained of the

the criminologists have done
"in terms of punishing the vicious will."5
Yet some modern codes, particularly in
�

foreign countries, evidence
distinct departures from this theory. The German Republican Crim
inal Code (the Second Reich) was distinctly modern in its considera
tion of human weaknesses and of attenuating circumstances. Infanticide
(by an unwed mother) of her newly born child was punished by a
maximum imprisonment at hard labor for three years. The sentence
was reduced to two years, of simple imprisonment, when there were
mitigating circumstances. A homicide committed in self-defense was. not
punishable at all, although the needs of self-defense were exceeded,
"'.
if the person overstepped those bounds in confusion, anxiety
.

or

.

fear'."6
The German Code

other,

as an

recognized "mercy slaying",

offense of little seriousness.

at the

The Code

request of

an

provided:

slayer has been moved to commit the killing by the express and
earnest request of the person killed, simple imprisonment for not less than
"7
three years is to be imposed.'
"

'If the

Youth

was

always regarded

as

a

German Code. And an act was not
was, at the time of its commission,

mitigating circumstance under the
regarded as punishable if the doer

"

in a state of pathological disturbance of his mental faculties
'.
which the voluntary exercise of will was made impossible'."8
.

.

The criminal

legislation of
chiefly contained

the Third Reich is difficult to

through

analyze

in decrees which change rapidly and are
because it is
not available outside of the Reich. Behind it lies the concept that injury
to the folk spirit is anti-social and, therefore, criminal.9 Its ultimate

'Quoted

in Menninger, Hitman Mind (2d ed. 1937) 443. For the view of the positivist
sees in crime a purely social phenomenon, and denies moral responsibility

school which

altogether, see Ferri, Criminal Sociology (1917). The view of Ferri is expressed in the
maxim, which may serve as a summary of the view of the school: Responsabilita sociale
invece di responsabilita morale. (Social instead of moral responsibility.)
"Bouton, Penal Laws in the United States and Europe (192S) S Am. L. School Rev.
S09, 511.
""Id. at 512.

"Id. at 513.
'See Mayer, Das Strafrecht

des

Deutschen Volkes.
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Reich, which is
is
the
substitution
of
entirety,
personalized justice
enforcing, not specific criminal interdicts, but the individual judge's im
pressions based upon a national socialist philosophy of what is harmful
not

yet available in its

to the state

and, therefore, punishable.

At the 11th International Penal and

Penitentiary Congress, held in
August, 1935, Dr. Franz Giirtner, Minister of Justice of the
Reich, stated bluntly the full effect of the doctrine which underlies the

Berlin in

system of criminal law of the Third Reich. He said:
"We have substituted for the outworn maxim nulla poena sine lege (no pun
ishment unless law has been infringed) the more efficacious nulla crimen sine
poena (no crime left unpunished), regardless of whether or not law has been

infringed.
"For the German judge as for the private citizen," continued the Minister of
Justice, "the Nazi philosophy of life will be the guiding light.
Every clause
in the penal code will have a 'danger zone'. Whoever moves in this sphere will
do so at his own risk.
Wrong may exist, accordingly, in the Germany of the
future, even where there is no law providing a punishment. No one must be
lucky enough to slip through the meshes of the law!"10
.

.

.

.

.

.

That this system makes each judge the arbiter of what is a crime,
Dr. Giirtner readily conceded. He defended the result by saying:
"The

judge, basing himself on the popular conception of what is right, will
unerringly accurate sense as to what may or may not legally be done.
Moreover Realm-leader Hitler is ceaselessly endeavoring to be an embodied
expression of the people's will. Thus a judge can find in the will of the Realmleader a guiding light to aid him in his own task."11
obtain
.

.

The

an

.

philosophy behind this system

is the antithesis of the

principle
always stressed the idea that
no one should be punished except for an offense clearly defined by law.
Even in its earliest stages of cruel punishment, the crimes were definitely
and clearly promulgated. In the English-speaking world, from the time
at least of Magna Carta, no one could be imprisoned except upon a
charge properly made setting forth specifically the violation of a known
law. With us the doctrine nulla crimen, nulla poena sine lege (no crime,
no punishment without a law) has become a great fundamental of per
sonal liberty. This mighty shield against arbitrary power is done away
with in the criminal law of the Third Reich. This is also true, perhaps
which obtains in western civilization. It has

"Time, Sept. 2, 193S, p. 17, 18.
aId. at 18. For a critique of the Nazi concept of law in general see the chapter, La Race
et le Droit, by Yves de le Briere in the series of lectures given before the Institut Catholique
de Paris in 1939. Baudrtllart, Racisme et Christianisme (1939) 89-114.
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lesser extent, of the criminal law of Soviet Russia.12
The Soviet Criminal Code considers social defense the sole foundation
for the infliction of punishment for crime. It declares specifically that
its purpose is not vengeance.13 Many acts which come within the letter
to

a

prohibitions are not to be dealt with as crimes unless they
bad social effect. According to Soviet theory, the greatest
to society lies in every act

of the law's
also have

danger

a

".
which aims against the Soviet rule and tries to break the regulations of
the laborers' and peasants' government, in a time of transition to the com
munistic regime."14
.

.

A further distinction is made between the crimes which

"the basic

of the

principle"
regime,
are deemed more dangerous to society.
mitigate punishment as to them.
new

and other crimes.
And courts

are

are

against

The former

not allowed to

The Soviet Criminal Code does not group crimes into categories, as
or misdemeanors.
Degree is made dependent upon the amount

felonies

of social harm involved in the act which is made
The basic

determining

a

crime.

based upon guilt, is thus retained. The stress of
the quantum of guilt is transferred from moral culpability

distinction,

This is evidenced by the severity with which
against the socialist state are punished. There are no less
than twenty crimes against the state which are punishable by death.
Among them are: uprisings against the state, counterfeiting, or circula
tion of domestic or foreign counterfeit money, sabotage, certain kinds of
robbery or banditry.15
The tendency to deal rigorously with crimes against the established
order is, of course, due to the rise of the autocratic state, which tolerates
It is noticeable also in the Italian Criminal Code of
no opposition.
16
1931.
in
addition to punishing a great variety of treasonable
Thus,
in
of
time
acts,
war, it punishes defeatism. This may consist of spread
false
or
ing
exaggerated reports, aiming to alarm the public or to make
to harm to the social order.

the crimes

"See Introduction by Pierre Garraud in Patouillet, Code Penal

de

la

R. S. F. S. R.

(193S) LX.
"Code

of

of

Russian Socialistic Federative Republic

the Soviets

(1931)

(1929)

art. 9.

See

Bisbee, Sanctions

4 So. Calif. L. Rev. 358.

"Code of Russian Socialistic Federative Republic (1929) art.. 6. See Bisbee, Sanctions
of the Soviets (1931) 4 So. Calif. L. Rev. 358, 360.
15See Bisbee, Sanctions of the Soviets (1931) 4 So. Calif. L. Rev. 358, 366. See also:
Margolin, Soviet Way With the Criminal (Feb., 1932) 35 Current History 661-665 ; James,
New Crime Wave in Russia, N. Y. Herald Tribune Magazine, Oct. 16, 1932, pp. 14, 15, 27.

mCasabianca,

Code

de

Procedure Penale

du

Royaume d'Italie

(1934).
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confidence, or inciting disobedience of law. Economic defeat
ism, tending to affect the credit of the nation, is also punished severely.
Anti-national agitation of an Italian subject in a foreign land is punish
able by imprisonment for a period of five years. All secret associations
aiming to change the established order or to agitate against it are out
lawed. Membership in an order of international character is also an

it lose its

offense.
The
news

manner

dispatch,

in which these

measures are enforced is evidenced by a
9, 1934, which stated that a Roman tri
recently amnestied political offenders to six

dated March

bunal had sentenced two

conspiring to form a secret organization.17
attacking the honor of the government, as
well as the mere vilification of any of the constitutional institutions, the
King, the Government, the Grand Council of Fascism, Parliament or
any of its Chambers. The latter is punishable by imprisonment up to
six years. Repressive measures, limitations of liberty or of movement or
of action, searches, and many violations of personal rights, are allowed,
without proof of criminality. Their basis is social danger (pericolosita.
sociale). Strikes, lockouts, and boycotts are all punished as crimes
against the economic order.18
The Italian Code recognizes homicide committed at the request of
another as a mild offense, punishing it only by imprisonment of from
teen years

imprisonment

for

Other offenses include acts

six to fifteen years. Homicide, of either party, committed in defense of
honor, the "unwritten law", is treated as a minor offense, punishable by
imprisonment of from three to seven years. Battery, under such cir

cumstances, is

not

punishable

at

all.19

in defense of one's honor

Infanticide,
punishable by imprisonment for
In the matter of punishment,
fenders from recidivists.

a

period

or

family, is
years.20
distinguishes first of

the honor of the

of from three to ten

the Italian Code

It also classifies criminals

as

habitual crim

The highest
by
inals, professional criminals,
not
are
this
eligible to am
sentences must be imposed upon
group. They
without
served
be
must
any deduc
nesty or pardon. Their sentences
of
the posiinfluence
the
tion for good behavior.21 These features show
and criminals

inclination.

tivist school.
"L'ltalo-Americano (Los Angeles), March 9, 1934.

mCasabianca,
wId.
�Id.

aId.

Code

de

Procedure Penale

du

Royaume d'Italie

(1934).
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The Mexican Federal Criminal Code of 192 922 contains innovations
which, to many, may seem like a return to a primitive form of personal
retribution and compensation for the
justice when the individual

sought
injury caused by a criminal act as in the law of civil torts. The Code
provides for restitution (restitution) and restoration (restauracion) in
in
cases of crimes involving property, and indemnity (indemnizacion)
of
the
list
detailed
a
cases affecting the person.
The Code contains
amounts of indemnity, based upon the degree of disability, as in our
industrial compensation cases, and ranging from four days, for slight loss
of function, to two years, for death or total disability. The judge must
determine the amount of the sustenance during these periods.23 In case
of death or total disability, the injunction of the Code is that the in
demnity be computed according to the social position, work, sex or
salary of the injured or deceased person.24 In all other cases, the amount
is to be determined according to the needs and circumstances of the in
jured person or of the dependents who receive it.25
The award is a preferred debt. The demand for indemnity may be
waived by the injured person or by the dependents who are to receive
it. The civil processes of sequestration, sale and the like, are placed
at the disposal of the criminal authorities, in order to subject any prop
erty that the offender may 'have to the satisfaction of the indemnity.
Public officials, who, in the execution of their authority, exceed the limits
of lawfulness and cause any injuries to person or property, are sub
jected to the same money indemnities.
There is an analogy between these provisions and some of the pro
visions in California law. In California, if a misdemeanor has been com
mitted for which the injured person has a remedy by a civil action, the
court may dismiss the action, upon a showing that the person injured
by the act has received satisfaction for the injury.26
In felony cases, the court may, as a condition of probation, "provide
�

�

,

,

for

reparation."27

validity of an order, which made restitution the sole condition
probation, was upheld by the Supreme Court, after the lower court
had revoked it for noncompliance. The Court said:
The

of

^Codigo Penal

para el

Distrito

y

Territorios Federales

"Id. arts. 291-3SS. Cf. Codigo Penal

para el

Distrito

y

(1929).
Territorios Federales

arts. 7-118.

^Codigo Penal

para el

Distrito

y

Territorios Federales (1929) art. 337.

xId. art. 333.

^Cal. Penal Code (Deering, 1941) �� 1377-1378.
"Id. � 1203.

(1939)
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be no real reformation of a wrongdoer unless there is at least
his part to right the wrong committed."28

on

While these enactments do not

depart entirely from the doctrine of
responsibility, they show modifications, indicative of a stress on
social effects rather than on moral odiousness, in determining degree. They
also indicate a tendency toward the only scientific aim of punishment
the prevention of crime.
moral

�

Ill
The Nature

Punishment for crime

of

Punishment

retribution and vengeance. In ancient
began
line
of
demarcation
between
torts and crimes was very in
the
codes,
distinct. As social organizations evolved, the prevention of anti-social
behavior, which injured the state, passed into the hands of the state. But
as

whatever the motivation behind
the doctrine of

responsibility.

A

punishment, it has always been tied to
distinguished psychiatrist has written:

back to the practices of primitive religious
mystical concept of atonement. Every transgres
sion had to be compensated for by some tangible sacrifice if not by the trans
gressor, at least by some kind of scapegoat. For every offense somebody had
to pay."29
"The idea of

responsibility

systems and is founded

on

runs

the

�

only true object of punishment is the protection of society. Baron
Garofalo, the Italian jurist and criminologist, has expressed the
thought in the following language:
The

R.

"Punishment is just only when it aims to disarm the enemy of society, when
a direct and special method of prevention, when it is applied to the
personality of the offender."30
it is only

In the

same

work he states this

as a

maxim:

"We must not proportion the punishment to the objective
or the moral responsibility of the delinquent; we must

offense

criminal

the
his

aptitude."31

only aim of punishment is the prevention of crime.
modern students of criminology have thus stated this aim:

Ultimately,
Two

gravity of
apply it to

the

"We can, therefore, conclude with Holmes that 'there can be no case in
which the lawmaker makes certain conduct criminal without his thereby show-

^People v. Lippner, 219 Cal. 39S, 399, 26 Pac. (2d) 457, 458 (1933).
Wenninger, Human Mind (2d ed. 1937 ) 449. See also Mercier,
bility

(1935)

31-43.

""Garofalo, Criminologia (2d ed. 1891)
�-Id.

at 461.

338.

Criminal Responsi
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wish and purpose to prevent that conduct. Prevention would accordingly
only purpose of punishment.' The correct analysis of the
end of the criminal law and of the justifiability of its behavior and treatment
content is that first given in the ethical and political writings of Aristotle and
Thomas Aquinas, and repeated in the works of modern utilitarians and positivists. Punishment cannot be justified as retributive, nor can retribution prop
erly be the ultimate end of the criminal law. The end of the criminal law must

ing

a

seem

to be the first and

be the

common

good, the welfare of

a

political society determined, of

course,

Punishment can be justified only as an inter
mediate means to the ends of deterrence and reformation which, in turn, are
means for
increasing and preserving the welfare of society; the infliction of pain
be
may
only one of many kinds of treatment which serve this purpose."32

by reference

to its constitution.

punishment in the past. Vengeance and
cruelty
dealings with the problem of crime.
Mr. Guy H. Thompson has summed up this condition in eloquent words
in the Missouri Crime Survey. He wrote :
This has not been the aim of

have characterized man's

was startled by the death cry of the
his
mark
Jehovah placed
upon Cain and set him forth a
vagabond,' cursed from the earth that had opened its mouth to

"Ever since creation's peaceful dawn
murdered Abel and

'fugitive and a
receive his brother's blood from his hand, there has been a never-ending con
flict between those who make the laws and those who break them. Nothing has
afforded such harrowing and conclusive evidence of man's inhumanity to man
as has this agelong struggle.
It has meant the rack and the stake, banishment
and bondage, the Bastille and the Tower, the mines of Siberia and the dungeons
of the Doges. With refinements of torture that have taxed the cruel ingenuity
of man, it has claimed as its unhappy victims in every age and every race, the
prince and the peasant, the noble and the nobody, the king and the subject, the
savage and the saint. Still crime persisted. Indeed, never was it so flourishing
as when torture was most barbarous and the
punishment most severe."33

We have

the

cruelty of some of the criminal codes. As cruel were
inflicted.
We need not go too far into history. Every
punishments
the
seventeenth
and eighteenth centuries, we find cruelty
where, during
and bestiality in the infliction of punishment. Torture was the rule.
seen

the

Scourging, mutilation, blinding, racking, burning and boiling, were ap
proved methods of punishment on the continent of Europe. The prisons
were

veritable hell-holes.

Torture and execution

were public. The
public approved these barbaric
it resented any let-ups. When Ravaillac, the murderer
of Henri IV of France (in 1610), was plied with hot
and then

methods. In

pulled limb
""Michael

from limb

and

'Thompson,

fact,

by

wild

pincers,
horses, the populace shouted with joy and

Adler, Crime, Law and Social Science (1933) 3S1-3S2.
Survey (1926) 12 A. B. A. J. 626, 632.

Missouri Crime
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threatened to

lynch the priest who offered to give him absolution.34 In
France, beastly cruelty attended these public executions. The populace
was unmoved. Elegant ladies sat, and had their
collations, in windows
from which the gibbet and the stake could be seen. In the streets, the
common people circulated. Peddlers sold foods and drinks. The
agony
of the execution did not move anyone. On the contrary, quite often,
when the cruelty of the sentence was mitigated, the populace protested.
This happened in one case (in 1775), when a murderer was hanged, with
out his body being first broken on the wheel. At times, the mob
opposed
the release of the body for decent burial.35
Things were no better in England.36
All students agree that neither the severity of punishments during this
period, nor the cruel method of their infliction, affected the quantity of
crime. Crime was never more plentiful. A French writer, after describ
ing the cruel methods of punishment, and the bestiality engendered by
the public executions, during the eighteenth century, states, "It is not
exaggerating to state that the executions bred crime."37
An historian of culture sees in this cruelty a sign, not of the strength,
but of the weakness of the machinery of justice. He writes :
"The chief

reason

machinery of justice.

for the ferocity of the penalties was the weakness of the
It is generally true that a strong government is a mild

^Preserved Smith, 1 History

of

Modern Culture

(1930) 494-496.
ed. 1933) 222-237.
the Days of Benjamin Frank

^Anchel, Crimes et Chattments au XVIIIe Siecle (2d
'"Carson, Growth of Anglo-American Law During and Since
lin (1928) 14 A. B. A. J.

5, 12. Mr. Carson writes:
1763, frequent mention is made, in the books, magazines and newspapers, of bodies of
malefactors, conveyed after execution to Black Heath, Finchley and Kennington Commons
or Hounslow Heath, for the purpose of being there permanently suspended.
'In those days,' says Charles Knight in his "History of London," 'the approach to
London on all sides seems to have lain through serried files of gibbets, growing closer
and more thronged as the distance from the city diminished, till they and their occu
pants arranged themselves in rows of ghastly and grinning sentinels along both sides of
the principal avenues. And, by way of a high temple of the gallows, in a central point
toward which all these ranges might be supposed to converge, stood Temple Bar with
its range of grinning skulls, beneath which, when the gory heads were first stuck up,
Horace Walpole saw the industrious idle of the city lounging with ample store of spy
glasses, through which passengers were allowed to peep at them for the small charge
of one-half-penny.'
"Whole counties were covered by the gibbeted remains of human beings, the air was
poisoned by the stench of rotting limbs, and belated travelers, hurrying over the heaths,
were startled at each lonely cross-road by swaying bodies hung in chains and glistening
in the moonlight with ghastly horrors."
^Anchel, Crimes et Chattments au XVIIIe Siecle (2d ed. 1933) 225.
"In
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weak administration of the laws tries to make up for its in

a

efficiency by its cruelty."38
It

was

in the middle of the

eighteenth century,

when the criminal law

cruel, that in 1750 Henry Fielding, the novelist,
wrote his essay entitled Enquiry Into the Causes of the late Increase
of Robbers, &c.3Q In it, he complained, in language reminiscent of some
very recent complaints in our own country, of the "crime wave" of the
of

England

was

so

time, and of the increase in the number of those composing the "gang
of rogues" preying upon the public, the receivers of stolen property, and
the "rotten members of the law" who forged clever defenses for them.
Evidently, there was no relation between the cruelty of the law, and of
its penalties, or the barbaric method of their infliction, and the amount
of crime. Their deterring effect was not visible.
On our own continent, Sir Thomas Dale, who gave to the settlement
of Jamestown, Virginia, its first criminal code, in 1611, was not content
with the severity of the punishments. He added to them, severity in
execution. At least one person was chained to a tree and starved to
death for murder. Others were shot, hanged, or broken on the wheel.
Where the code did not suffice, Dale resorted to martial law.40
Yet the testimony of the historian is the same. Crime still flourished.41
After the first World War, under the pressure of public opinion, pen
alties for crime were increased in many states. And yet there was con
stant talk of "crime waves". The Committee on Social Trends found
no justification for the common assumption of an abnormal increase in

criminality.

It wrote:

Preserved Smith,

""Fielding, Enquiry
passim.
*This

was

Cotton Code
Lawes

of

1 History of Modern Culture

Into

the

Causes

op

(1930)

late

the

496.

Increase

or

Robbers, &c (1902)

characteristic of all the early colonial codes as is evidenced by the well-known
adopted for the New Haven Colony in 1644. See Cotton, Abstract of the

New England

(1641), published

in

London, reprinted in

3

Force, Tracts (1844)

9, and in (1938) 21 Bulletin of the New Haven County Bar Ass'n.
aT>r. Harry Elmer Barnes has written:

no.

never adequate and never in proportion to the severity of the punish
History affords ample proof of this. England had far more crime per capita one
hundred and fifty years ago, when there were two hundred capital crimes, than she has
today with her mild criminal code. A death sentence for the contraction of typhoid fever

".

.

.

deterrence is

ment.

would doubtless reduce the volume of the disease.
up the

polluted

water

But it is far

supply and get in good doctors

vention and treatment of crime will do much

more

Barnes, Half-Baked Criminology (July 1, 1931)
273, 274.

more

effective to clear

to treat active cases.

to reduce

1S8

Scientific pre

criminality than punishments."

Outlook

and

Independent

272,
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has

en

gulfed the United States."42
It is true that, before the second World
in the commercialization of crime. We heard

"Rackets"

forbids,

are

or

of

�favored terms

government

in rackets the result of "the alliance between the Under
Upperworld", and of the public's apathy towards law.43

sees

world and the

Higher

War, there was an increase
a good deal about "rackets".
merely illegal methods of satisfying wants which the law
securing privileges which the law does not allow, or
which the law denies. A distinguished student of our

standards of business

morality, the regulation of competition,
wholesome attitude towards the law, which is our creature
existing for the benefit of all, and fewer laws which do not express an
actual social need, will do away with* rackets and racketeers.44
and

a more

IV
Individualization
Retribution and vengeance

of

Punishment

bases of

punishment have failed because
doctrine
of responsibility, and the
they
grounded upon
in
the
to
make
fallacy implied
attempt
punishment fit the crime. As a
distinguished former American psychiatrist, Dr. William A. White (of
Washington, D. C), has put it, the judge has been in the same position
in which a physician might be who could dispense to his patients, only
one of three drugs, say, quinine, nux vomica and strychnine.45
were

as

an erroneous

"So the court," comments a sociologist, "in dealing with the endlessly variant
which came before it, could mete out only fine, imprisonment, or death.
Whether the offender were juvenile or adult, man or woman, weak-minded or
cases

strong-minded, passionate or calculating, sensitive or insensitive; whether the
offense were motivated by despair or repression or poverty or by sheer ill-will
or greed; whatever its antecedents, whatever the context of the crime or the
environment of the criminal; the court could do nothing but prescribe some
measure of its violent 'drugs'. The growing movement for a more scientific ad
ministration of justice and a more understanding treatment of the various types
of offender of which the introduction of reformatories, institutions for first
offenders, psychopathic hospitals, industrial schools and farm-colonies, parole
systems, juvenile courts, is just a beginning witnesses to the breaking down of
one of the last and most terrible strongholds of the faith in sheer unadulterated
�

�

force."4�
"2 Report
Trends

oe the

in the

President's Research Committee

"Merriam, Chicago (1929) 51.
"Gunther, High Cost of Hoodlums (Oct., 1929)
"MacTver, Society (1931) 40.
'"Ibid.

on

Social

Trends, Recent Social

United States (1933) 1165.
159 Harpers 529-540.

Dr. William A. White, to whom reference

was

just made, has stated the failure
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punishment should

fit the

punishment. This
criminal, not the crime.

doctrine

means

law, in its handling of the problem of punishment, in very effective language:
always been primarily interested in certain acts which it defined
There
as criminal, and little if at all interested in the actual criminal himself, the actor.
has been an underlying implication that there was such a thing as the average man,
'the man in the street' as he is so often called, that all men were born free and equal,
at least before the law, and that each, therefore, had to be treated in precisely the
same way as the result of having performed similar acts.
Now we know, if we know
anything at all, that men are not born equal, that no two men are alike, and that an
act which appears to be the same on the surface when performed by many different men
of criminal

"The criminal law has

has back of it in each instance

a

series of antecedents which make it in every

the out

case

chain of events which stamps it as unique. To think of it otherwise would be as
if in medicine we undertook to treat all fevers in exactly the same way. We have learned
come

of

a

to differentiate fevers:

we

have learned the

causes

of these various

fevers;

we

have learned

how they respond to different types of remedies, and how, therefore, each of them has
to be conceived as different and treated as different. To think of them as all the same, or

people who perform the same acts as being animated by the same motives,
an earlier period of development before such differentiations were made;
and that is why I say that the law in undertaking to deal with all people who commit a
specifically defined act in the same way is not dealing with the real individual who comes
before the bar of justice but is dealing with a hypothetical individual." White, Need for Co
operation Between Lawyers And Psychiatrists In Dealing With Crime (1927) 13 A. B. A. J.
SSI, 552.
In the same article, at pages 554 and 5SS, he pleads for the application of the doctrine
of consequences to the law of crime, irrespective of any other considerations. He writes:
"It is a principle of the criminal law that a person is responsible for the natural conse
to think of all

is to regress to

quences of his acts.

If he fires

a

loaded revolver into

a

crowded

thoroughfare

and kills

he must take the consequences. Why should not the same principle be applied to
the application of justice, and why should not the side issues be evaluated to see whether
someone

the net result is for better
I believe that at the

or

for worse?

All of which results in the

present writing the methods of criminal

general proposition that

courts

are

not calculated to

much in either

preventing crime or reforming criminals; that to take
the next step forward methods will have to be developed that are more like the methods
in some of the juvenile courts; that the inquiry into a given individual case will have to
take into consideration as far as possible all the attendant circumstances and the various
ramifications, individual, family and social, not only of the crime but of the remedial efforts
as well; that vengeance and punishment, in fact all moral
issues, should be discharged from
consideration so far as their emotional results in vengeance and punishment are
concerned;
accomplish

very

that anti-social conduct should be considered
the individuals who

morally guilty but

can

not

as

dispassionately

as

a

liabilities from which the community has a full
but toward which the community also has certain responsibilities."
as

broken leg; and that

get along in the community should be dealt with

right

to

not

as

protect itself

Changing Concepts

1943]

The National Commission
known

on

or

Crime

and

Punishment

IS

Law Observance and Enforcement

the Wickersham

(popu

has summed up this prin
in the statement, "Individualization is the root of adequate penal
."47
treatment

larly
ciple

.

as

Commission)

.

practice we have all the accepted methods of indi
the indeterminate sentence, probation, and parole. These
under attack constantly by those who believe in an illusory

In California state

vidualization
methods

punishment a sort of democracy of punishment which calls
same punishment for the same offense under all circumstances.

equality
for the

are

�

of

�

�

By the indeterminate sentence, the Board of Prison Terms and Paroles
allowed, after conviction, to fix a sentence, between a maximum and a
minimum. The imposition of a sentence demands more knowledge than
the trial of a case discloses. It demands a knowledge of the previous his
tory of the individual, which the judge does not acquire during the
short trial. It involves a knowledge of sociology and psychology, which
the average judge does not have. For this reason, the indeterminate sen
tence makes it possible to leave the determination of the sentence to
a board, which has the opportunity of studying the entire problem of
causation and of fixing the punishment which will fit the particular indi
vidual, in the light of his entire life history.
As now constituted, parole boards do not have, as a rule, the scien
tific knowledge to enable them to do this effectively. But this is merely
It can be remedied easily
a fault in the method of choosing personnel.
that
Governor
Alfred E. Smith of
such
as
a
by
proposed
by
system,
New York, in 1927, and by a committee of the Los Angeles Bar Asso
ciation, in 1932. These proposals would leave to the judge or jury the
determination of one question only that of guilt. After the offender had
been found guilty, he would be turned over to a Board of Penology, con
sisting of legal experts, psychiatrists and penologists, who would deter
mine the punishment or treatment he is to receive.
is

�

The National Commission

on

Law Observance and Enforcement states :

"An indeterminate sentence is necessary for the development of a proper
institutional program and essential to the establishment of an adequate system
of parole. It is not possible to require the prison to rehabilitate the offender if
its hands are tied by an obligation to release him at a time when it feels that
such release is contrary to the

public interest."48

The Commission advocates the reformation of
"U. S. National Commission

Institutions,
"Ibid.

Probation

and

on

Law Observance

Parole

(1931)

172.

and

parole boards, by

Enforcement, Report

trans-

on

Penal
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them into bodies of experts, with full power to determine

32: p. 1

punish

ment.49

California, the board even as now constituted, seems to function
efficiently. There was no uniformity in the sentences fixed by judges,
In

before the introduction of the indeterminate sentence. And the average
sentence set by the California board is actually higher than the average
set by judges. The following comparative table gives sentences imposed
by the board in 1933, as contrasted with those imposed under the old law,

during the four-year period immediately preceding the enactment of
the Indeterminate Sentence Law, by judges in the various counties:
Judges:

Board:

Robbery,

1st

degree:
Burglary, 1st degree:
Burglary, 2nd degree:
Rape:
Arson:

Mayhem:

9 yrs. 5
7 yrs. 4
4 yrs. 4
16 yrs. 6
7 yrs.

mos.

5 yrs. 11

mos.

3 yrs. 2
2 yrs. 7

mos.

mos.
mos.
mos.

9 yrs. 11 mos.
4 yrs. 1 mo.

mos.

3 yrs. 4

7 yrs.

mos.

50

The indeterminate sentence does not exist under the Federal Criminal

Code.51

Crimes

against

the Federal Government

are

punishable by

a

aId. at 141-144.

The Commission endorses the statement of its advisory board on the
advisory board advocates an absolute ^determinate sentence, under which the
court would merely sentence a person into the. custody of the state, leaving the entire ques
tion of the disposition of the offender, thereafter, to the board. The advisory board says
of this plan, which is essentially the same as that advocated by Governor Alfred E. Smith:
"We believe that it is an eminently proper question for the American people to consider:
Whether the specific imposition of sentence, as now practiced by courts in most juris
dictions, should not be taken away from judges and the sentencing power of judges re
stricted to 'committing the offender to the custody of the State,' or suitable governmental
authority. * * * Such a plan would involve the thorough application of the indeterminate
sentence or the sentence which places no restriction on the length of time an offender

subject.

shall

The

serve.

"In its most

complete form, the recommendation which we are making would be that
the function of the court should stop entirely with the determination of guilt or innocence
and that offenders should be turned over to another sentencing authority, charged with
the

duty of diagnosis and treatment. This might be a board composed of educators, physi
cians, prison superintendents, psychiatrists, psychologists, lawyers, and others.
"The procedure would be, as we say, for the court to commit the offender to the custody
either of the State or of such an authority, without control as to the institution in which he
was to be held or the length of time he was to serve.
The board, after studying and ob
serving him, would prescribe such treatment as the State's institutional facilities afforded.
This board, or its properly designated representatives, would perhaps also determine the
question when the prisoners should be released * * *."
The Federal Criminal Code of Mexico of 1929

provides for such a board. It is known
Supreme Council of Social Protection and Prevention (El Consejo Supremo De Defensa
Y Prevencion Social). Excepting political crimes�in which cases the
judge imposes the
actual sentences all sentences involving deprivation of liberty are
indeterminate, and the
as

the

�

treatment to be accorded the offender is left

entirely in the hands

of this board.
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datory.
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minimum. The discretion of the

except in

judge determines

the actual

very few instances where the sentence is made man
The experience of the states has led to a movement advocating

indeterminate sentence in federal courts.

the

Judicial
an

17

a

an

of

Punishment

At its session of 1940,
recommended passage
indeterminate sentence law for the federal courts. On April 29,

1941, there

Conference of Senior Circuit

Judges

introduced into the House of

Representatives the first
aiming to achieve the same
into
was
introduced
the
Senate.53
In
view
of the objections raised
purpose
of
the
circuit
of
some
the
United
States
to the particular bill
judges
by
the
Conferences
of
the
1941
Judicial
1940,
Judicial Confer
approved by
ence appointed a committee to make a further study of the indeterminate
64
sentence. The committee filed its report in 1942,
recommending two
were
introduced
into
the
House
of
which
bills
Representatives by Repre
sentative Hatton Summers of Texas, Chairman of the House Judiciary
Committee.55 On the nature and significance of these proposals, I can
was

federal indeterminate sentence bill.52 A bill

do

no

better than to quote the report itself :

"Where after presentence report the judge of any United States court deter
mines that an adult offender shall be sentenced to serve more than a year, he
shall impose an original sentence general in character, the effect of which will be
a sentence for not less than 1 year or more than the maximum term provided
by law for the offense of which the offender was convicted. Within a period of
6 months or an additional 6 months if authorized by the judge, a Board of Cor
rections will cause a study to be made of the prisoner and of his background.
This will include physical and mental examinations, observation at the place of

imprisonment; further it will include a complete investigation of the prisoner's
background, his family, the circumstances which led to the commission of the
crime, his environment, his prospects for rehabilitation ; it will also involve a con
sideration of the character of sentence which is being imposed for that type of
offense throughout the country. Of course, it will carefully verify any prior
criminal record and the circumstances of the commission of prior crimes. In
each instance, the prisoner will be seen personally by a member of the Board and
a hearing must be granted him as to the length of sentence to be recommended.
After this thorough investigation, the Board of Corrections, through at least
three of its members, will make to the judge a definite recommendation as to
mCal. Board
is also the

case

op

Prison Terms

elsewhere:

forcement, Report

on

see

and

Paroles, Second Annual Report (1933)

U. S. National Commission

Penal Institutions, Probation

and

on

Law Observance

Parole

(1931)

4.

This

and

En

298-299.

a18 U. S. C. (1940).
ffiH. R. 4S81, 77th Cong., 1st Sess. (1941).
"S. 1638, 77th Cong., 1st Sess. (1941).
of Senior Circuit Judges, Report to the Judicial Conference
of the Committee on Punishment for Crime (1942).
KH. R. 2i39, 78th Cong., 1st Sess. (1943) ; H. R. 2140, 78th Cong., 1st Sess. (1943).
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the definite sentence which should be imposed. The judge then may impose
what is known as the definite sentence, the type of sentence which is now im
posed in the Federal system. In so doing, he may or may not follow the recom
mendation of the Board, but if the judge imposes a sentence different from that

recommended, he is required to state his reasons, which are to be reduced to
writing and placed in the files of the Board. Within 2 months after the report
is filed, if the judge fails to act, the recommendation of the Board will become
the sentence.

The Board of Corrections will take

over

all of the duties of the

present Parole Board. Existing provisions of law regarding the granting of parole
are

continued.

"By the suggested method of imposing sentence, the judge retains complete
control over sentencing. Thus there is no infringement of his powers and there
is maintained freedom from possible political pressure with regard to sentences.
Before the judge reaches a final conclusion as to the definite sentence to be im
posed,* he will be furnished with a full report concerning the individual offender,
the causative factors which brought about the commission of the crime, and the
nature of the crime itself. These studies, made at various points by a number
of different persons and having been reviewed by a Board member who has had
an opportunity for ample conference with the prisoner, will result in far greater
opportunity for the judge accurately to understand the case than heretofore
has been possible. At the same time, the offender has not been prejudiced, since
all of the investigation will have been completed and the report submitted while
the offender is serving part of his sentence. Where the judge decides to impose a
sentence different from that recommended by the Board, a written record will be
made of his reasons in order to assist the Board in its determination of parole.
In some instances, of course, the judge may feel it advisable, for reasons peculiar
to his jurisdiction or for other reasons which he feels the Board has not consid
ered, not to follow the recommendation made to him. In such a case, his expressed
views will prove to be of help to the Board when the problem of parole comes
before it for consideration. In this connection, it will be noted that the provision
is not that the judge must write an opinion or finding but simply that he shall
state reasons, which may be reduced to writing. Obviously, this may be done
by a stenographer, a Board member, or any other person designated, and thus
will not prove to be a burden on the sentencing judge."56
Under the California parole system, the prisoner who has served a
por
tion of the sentence is allowed freedom under surveillance. He must
secure employment. He must follow
strictly the rules laid down, for his
conduct, by the parole officer. He must report regularly.
He may be returned to prison, not only for other criminal
conduct,
but for the violation of a rule which may be
with bad char

associating
job, taking a drink, or the violation of any of the rules
by the board. Yet, at the height of the economic depression,
�

acters, quitting
laid down

a

the State Parole Officer in his report for 1933 showed that the violations
""Judicial Conference
of

the

Committee

on

of

Senior Circuit

Punishment

for

Judges,

Report

to the

Crime (1942) 28-29.

Judicial Conference
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which included both violations of rules and commissions of other
did not exceed fifteen per cent.57 The county parole board for

�

crimes
Los

�

consisting of

Angeles County

�

the District

Attorney,

the Sheriff of

the county, and the Chief of Police of the City of Los Angeles reported
a little over three per cent (3.48%) violations for 1932, and five per cent
for 1933. The District Attorney, who prepared the 1933 report for the
�

Board,

wrote:

"This

showing is remarkable especially for this particular locality, it being
country."

one

of the most fertile fields for criminals in this

He added:
of

"I feel that your honorable board may be justly proud of the large percentage
parolees who have made good on parole, in spite of the additional handicap

placed

upon them

by

reason

of the strenuous times under which the country

finds itself now."

We are a pragmatic people. Should the great majority of offenders
who deserve and earn this conditional freedom be denied the privilege of
readjusting themselves to society for society's own protection because
a few prove unworthy of it? The answer is obvious. Unless, by abandon
ing it, we try to satisfy the sadistic impulses of the mob or of judges who
�

�

feel satisfaction in inflicting punishment. Let us make the indeterminate
sentence more effective by giving a scientific complexion to the parole
board. Let us guard against favoritism. Let us, if need be, provide

stricter supervision of those on parole. But let us not abandon these
methods of individualization in order to satisfy those who would aban
don the fruits of modern penology. Parole properly administered re
habilitates the prisoner, and thus protects society and reduces crime.58
The National Commission

on

Law Observance and Enforcement states:

"Parole must be considered the best means yet devised for releasing prisoners
from confinement. It affords the safest method of accomplishing the ex-prisoner's

readjustment

1939,

community."59

in his address to the National Parole Conference
summed up the case for parole in two pithy sentences:

President
in

to the

Roosevelt,

instrument of tested value in the control of
jurisdictions will promote our national security."60

"Well-administered parole is
crime. Its proper
otCal. State Board

oe

use

in all

Prison Directors, Biennial Report

"U. S. National Commission

Institutions, Probation

an

and

on

Law Observance

Parole

(1931) 127-146,

and

(1934)

93.

Enforcement, Report

297-326.

xId. at 172.
""National Parole Conference, Proceedings (1939) 57.
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Students and administrators agree with these conclusions.61 The most
comprehensive and most recent analysis on parole confirms the con
clusions and the data given in this article.62
The parole population of California under supervision for violation of
state laws

on June 30,
1942, was 6,678. During the two-year period 19401942, only 630 parolees were declared violators, or 9 per cent. During
the period 1930-1941, the percentage of federal parole violators was 6.7,
of a total of 39,333 parole cases.
The case for probation is stated admirably in the United States Attor
ney General's Survey of Release Procedures:63

"Although this Survey

sets

forth many of the

shortcomings

of American

probation laws and administrative practices, there is one conclusion which over
shadows all the rest; namely, that the advantages of probation as an aid to
crime prevention and to the habilitation of offenders far exceed in importance
its weaknesses and defects. Prisons today are a success as custodial institutions
for dangerous criminals but as forces for rehabilitating offenders, they stand as
sordid reminders of failure. Many men are being sent to prison only to come
out worse social misfits than when they entered. Now that these facts are recog
nized, it becomes increasingly apparent that the basic principles of probation are
sound and that its use should be widely extended rather than curtailed.
Probation must play a large part in any program which aims at the ultimate
control of crime. As Attorney General Cummings recently pointed out:
'Probation is a method of discipline and treatment. If probationers are care
fully chosen and the supervisory work is performed with intelligence and
understand

[sic],

we can

work miracles in rehabilitation.'

"

By probation, the judge in California state courts is allowed to suspend
punishment, after a conviction or a plea guilty, and keep the accused
under surveillance for a period of years. As a condition of probation,
he may impose a jail sentence, or a fine, or both; may provide for repara
tion in proper cases, and may require bonds for the faithful performance
of any and all the conditions of probation.64 During this period, the
offender is required to conform to certain very strict rules. Most of them
make good, about seventy per cent for the whole United States. Thus,
not only are the state agencies saved the expense of the offender's incar
ceration, but an opportunity is offered to restore him to society and selfrespect

under

�

bond,

as

it

were.

^Id., passim. See especially the addresses by Governor Herbert H. Lehman, page 16, and
James V. Bennett, page 41.
^Barnes and Teeters, New Horizons in Criminology (1943 ) 814, 839.
M2 U. S. Dept. of Justice, Attorney General's Survey of Release Procedures
(1939)
471.

mCal. Penal Code (Deering, 1941) � 1203.
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The federal probation system as applied in federal courts in this
district shows excellent results. During the fiscal year
1934-1935, the
percentage of violations of those who by order of court had been given

probation
officers

and

was

under the direction and supervision of probation
The percentage was greater in case of condi
release
namely,
by the court without either previous in

placed

4.7 per cent.

tional

release,
vestigation or subsequent supervision. The percentage of violations in
that group was 8.9 per cent. Both through its results and
through the
fact that it embodies a scientific idea, the idea that punishment should
fit the criminal not the crime, probation has the approval of all intelli
gent modern students of the problem of crime.
The result of the federal probation system throughout the United
States is equally satisfactory. Mr. Sanford Bates, Director of the Bureau
of Prisons, United States Department of Justice, in an address delivered
on December 12, 1934, at the Attorney General's Conference on
Crime,
made this statement:

"Experience

is

showing that

constructive in its

it

can

be made deterrent in its

operation and yet

use.

"The United States Government has been

glad

to find a

place for probation
against crime. The Fed
eral Courts in districts other than the District of Columbia utilized probation
in 38,869 cases. Of this number 868 were declared probation violators, i.e., 2 9/10
out of 100. Should we send 100 to jail or prison custody when probation cus
tody is suitable in over 97 per cent of the cases tried?"65
as

an

implement of justice in its arsenal of

weapons

More recent

figures compiled by federal authorities confirm the opti
picture presented by these figures. Most interesting are the figures
of earnings as contrasted with the cost of prison maintenance. Thus it
is estimated that during the fiscal year 1942 the daily per capita cost
of maintaining prisoners in a federal institution was $1.43, and the cost
of supervision was estimated at $.09 per day. Thus, as the Director of
mistic

the Administrative Office of the United States Courts stated in his report
for 1942:
"Thus the cost of

treating an offender in a federal institution is
supervising him on probation."66

more

than

fifteen times the cost of

saving of costs, the economic benefits to society are ap
parent from the earnings of the probationers. In the Southern District
of California, during the year 1942, 1,452 probationers reported earnings
Aside from

"Bates,

Protection

as a

Penal Policy

"U. S. Administrative Office

(1942)

13.

of

(1936) 2.
Courts,

U. S.

Annual

Report

of

the

Director
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amounting to $1,156,297.00. For the nation, the three month period,
September, October, November, 1941, showed earnings of $4,188,601.04.
The main advantages of probation are: (1) it avoids breeding in the
offender the bitterness of spirit which prison often breeds; (2) it enables
him to keep his normal relationships; (3) it avoids the danger of learn
ing criminal habits from others; (4) it avoids the stigma of a criminal
sentence; (5) by keeping his hope alive, it achieves readjustment under
And, adds the National Commission on Law
Observance and Enforcement, which has given this summary of results,
"... for many types of offenses it is entirely sufficient as warning or
normal conditions of life.

punishment."67
The Commission further states:
"Probation must be considered as the most important step
the individualization of treatment of the offender."68

Probation is merciful in
and

properly

it is

equally,

method, and scientific
preventive of crime.

a

we

have taken in

in scope.

Applied

The Commission states this conclusion:
"No

man

should be sent to

mined that he is not

Shall

fit

a

a penal institution until it is definitely deter
subject for probation."69

follow the mob-spirit of vengeance, or shall we follow the
of this group of socially -minded and socially -trained experts?
have light or heat?

we

injunction
Shall

we

Ultimately, the modern methods of individualization are the embodi
ment not only of scientific methods of crime prevention and social pro
tection, but also of good sportsmanship upon the part of society. If, in
a personal combat, you have knocked out your adversary and disarmed
him, it would be poor sportsmanship and sheer cruelty, thereafter, to
tramp on him. Any punishment which does more than what is necessary
to disarm the enemy of society is barbarous. While in fixing the general
penalty for an offense, society has in view the prevention of crime in
punishing A, after he has committed a crime, society should have no
other concern than A. It should inflict the punishment which fits A.
If it goes beyond that, and inflicts a greater punishment, in order that B
�

OTU. S. National Commission

Institutions, Probation

and

on

Law Observance

Parole

(1931)

and

Enforcement,

Report

on

Penal

188.

<*Id. at 173.
wIbid.

Probation

equipment
bation and

requires

trained

administrators, social-mindedness in judges, and better
sociology and psychology. See Glueck (ed.) Pro
Criminal Justice (1933).

on

their part in the fields of
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may not be

tempted to do what A did, it is punishing A vicariously.
Society
right to do this.
We have no adequate knowledge of the effect of any punishment. We
do know that penal institutions have not protected
society or reduced
crime. We know also that severe punishments have failed. At the same
time, because methods of individualization have been tried for a long
period of time, we know that, on the whole, they have worked success
fully. Whatever insuccess has attended them, in particular instances,
has been due to faulty administration.
Earnest students are of the view that unless a catastrophic change
takes place in our social system, which is unlikely, there will be little
change in the matter of crime.70 The improvements must come in the
administrative processes. Our greatest hope lies in the direction of pre
vention, and not of punishment.
In the meantime, however, we must not surrender the fruits of
enlight
ened thinking.
Crime is anti-social. Society must protect itself.
So doing, however, it must not overlook the fact that justice is the only
true aim of law, and the safest basis for ORDER IN SOCIETY.71
has

no

�2 President's Research Committee
United States (1933) 1167.

on

Social

Trends,

Recent Social Trends

in the

The Committee writes:

"Crime

might conceivably be reduced by fundamental changes in social organization, such
police regulation of behavior found in certain continental countries or the iden
tification of individual with public interests seen in the Marxian ideal, or a return to the
simple and slowly changing social organization of fifty years ago, when behavior was con
trolled largely by the pressure of the intimate group of neighbors and other associates. But
nothing except a cataclysm is likely to produce such fundamental changes in the social organ
ization at least in the near future. Whatever improvement is made in the control of crime
must be made within the framework of the present developing social organization and
with the limitations mentioned in the last paragraph.
"Perhaps no method of social control can become adequate to a situation as difficult as
the present. Certainly the problems of social control have been attacked in a haphazard
fashion and no one has adequate knowledge regarding the methods that should be used.
Long continued and organized studies and experiments are necessary. For this purpose
organization of criminal statistics on a broad scale and of facilities for the study of com
munities, criminals and methods are needed. The primary direction of attention in these
studies should be toward the prevention of crime, in which may be advantageously included
the work of the police and other formal agencies of justice, as well as of such private agen
cies as are interested. The ability to prevent crime apparently must rest on a knowledge
of the processes by which crime originates and is developed."
�"On the whole subject, see Modern Crime: Its Prevention and Punishment, (May, 1926)
as

the minute

125 Annals

oe the

American Academy

oe

Political

and

Social Science.

study of criminal law in action, containing a plea for the abandonment of
the "punishment" concept and insisting that the reforms to be achieved must be in the realm
For

a

recent
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Watte, Criminal Law in Action (1934).
more recent monographs and publications given in the pre
ceding notes. As the aim of this article is, chiefly, to outline, as the title indicates, some
of the changing concepts in the realm of crime and punishment, no attempt has been made
of

administration,

see

Reference is also made to

to

give

to the footnotes

late my

own

with the
now

and

upon the

ideas

thoughts
no

as

a

or

of others

formu
an exhaustive bibliography. I have aimed to
in both state and federal courts and to coordinate them
in literature over the last fifteen years. We are at war

in the text

trial

judge
expressed

attempt has been made

problems here discussed.

to assay the

impact which

war

conditions may have

LOGICAL PATTERNS IN TRIAL AND PLEADING
John W. Norwood!
rPHE

elementary

formulae of

logic

are

too often laid aside

with

along

other academic processes when they have led us up to what
consider to be more rapid methods of reaching conclusions. This

we

may

practice
reasoning

produce variations from the straight line of consistent
us into illogical corners where we must contend for strict
adherence to the letter of the law as against what is clearly reasonable
and just.
The process, therefore, of fitting cases and the questions of law arising
thereunder into un distorted logical patterns, however academic this may
seem, is one which not only produces sounder results but also enhances
the building of our legal knowledge into a structure whose parts coordi
nate and whose foundations are enduring. Logic is a consistent method
of reasoning, and reason is the higher law by which final tribunals con
strue statutes and correct errors of both rulings and decisions. To the
extent, then, that we apply and conform to logical method and to a con
cept of justice based thereon, to the same extent do we sit beside the
mighty and see the truth as they perceive it, and since the lawyer's task
requires him to go beyond his own process of reaching a satisfactory
conclusion and to implant this conclusion firmly in the minds of others,
the common language and patterns of logic are indispensable.
Trial logic starts with the complaint, bill of indictment, or other instru
ment containing a charge or statement of a cause of action.
Such charge can always be restated in the form of a syllogistic argu
ment for the purposes of clarification, thus:
tends to

and leads

(Major Premise)

"All

cases

are cases

of the existence of facts

(a), (b)

and

(c)

of violation of X law."

responsible for

facts

(Minor Premise)

"This party is

(Conclusion)

"This party has violated X law."1

and

(a), (b)

(c)."
On the basis of the soundness of the conclusion, involving the correct
of the legal statement in the major premise and the truth of the

ness

tAuthor: Trade Practice and Price Law, Federal (1938) ; Practical Problems of Admin
istrative Procedure: Evidence (1940) 26 A. B. A. J. 491 ; Administrative Evidence in Practice
(1941) 10 Geo. Wash. L. Rev. IS; and The Reception of Evidence for the Federal Trade
Commission

(processed by

the Federal Trade Commission for distribution

This syllogism is taken from former articles by the author appearing
This discussion is intended

as an

enlargement

of the

25

on

as

logical phase of those

request)

.

heretofore cited.
papers.
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premise, the judgment of the court is
remedy is invoked.
Defense pleadings are in effect either denials of the major premise,
raising an issue of law, or denial in whole or in part of the minor premise,
raising issues of fact. So, in practice, if facts (a), (b) and (c) as alleged
are shown not to constitute a violation of X law, the case fails by logic
and the law cannot justly apply.
Where alleged facts (a), (b) and (c) are shown by the evidence not
to have been present, the minor premise and its dependent conclusion fail.
This factual issue, on the presence of (a), (b) and (c), is also dependent
on logic, and the determination of the issues one way or the other is
ordinarily subject to appeal, review, and correction; and in such cases
correct logic persists as a force for the correction of erroneous judgments.
Although the foregoing logical form of complaint is not literally fol
lowed in practice, the major premise as outlined in the formula given
above is always present either by direct statement or necessary implica
tion, and the minor premise is always categorically alleged. And these
may always be simplified by a restatement in the logical formula.
Lack of logical perspective of causes of action produces confusion in
the mind of the pleader and is one explanation of the practice, which is
that is, of setting out details
much too prevalent, of pleading evidence
of evidentiary facts by which the pleader expects to prove the essential
facts (a), (b) and (c). The pleadings in this respect should contain no
factual statement in the minor

asked and the

�

more

(a),

than the statement of the existence and necessary features of facts
(b) and (c), representing all of the facts necessary to constitute the

infraction

charged.
Unnecessary details narrow the field of relevancy and their inclusion
not only assists the pleader's opponents by disclosing the plan of attack
but also confuses the issues. Alleged fact (a) that respondent represented
in advertisements in periodicals and in circulars to the trade that his
product would cure fits, need not or should not be padded with argument,
detailed statement, alleged copies of advertisements, and the like. Where
this is done, the logical relation between the essential fact and the evi
dentiary fact is overlooked, and a confused and illogical presentation of
the case is often the result. In the old days of meticulous pleading, failure
to prove a fact unnecessarily alleged was fatal to the case. Much can be
said against the old system, but it had its uses.
A logical analysis of the pleadings by the trial officer can, however,
result in neutralizing much of the harmful effect of voluminous pleading.
And in doing this, the simple formula which segregates the major premise,
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premise (or various elements thereof in the form of separate
allegations), and the pleader's conclusion, is the best method of
confining consideration to fundamental features.

the minor
factual

The Issues

Essential features of facts

(a), (b)

and denied in the

complaint
of three allegations

and

(c)

which

alleged

are

in the

make up the factual issues. If each
is denied in toto, there are three issues, and evidence
answer

may be offered to prove all essential elements of (a), (b) and (c). But
if (a) is admitted and the other two denied, the issues are: (1) Is fact

(2) is fact (c) true? On the affirmative verdict as to (b)
and (c)
respondent's admission of fact (a), the court accepts
(a), (b) and (c) as established facts and bases its legal conclusion
thereon. If two of the charges are admitted there is only one issue on
(b)

true? and

and the

which evidence may be received.
The process of determining the issues involves
of denials and

admissions;

for essential

charges

a

logical appraisement

are

often admitted in

part and denied in part, and apparent denials are often so involved in
equivocal language that they are found on analysis not to constitute
sufficient denials. The

might

contain

to the

one

instance,
to

use a

an

analysis is

element

common

not

always simple,

for

one

allegation

to another and evidence not necessary

because admitted should be received to prove the other. For
charge is that respondents (a) combined or conspired

where the

uniform

pricing method
of the method

method, the use
conspiracy is denied.

(b) uniformly employed the (stated)
might be admitted while combination or

and

The admission would operate to render evidence of
the method unnecessary, but the facts of the method should be admitted
if the features are such as to furnish bases for inferences concerning the

conspiracy

issue.

In

price fixing

cases

conspiracy

or

collusion may be

inferred from the entire record and details of a system covering quota
tions, billing, shipping, and the like may be relevant to complete the

picture.
Inclusion

of

Terms

determining the issues involves in all cases
of
a consideration of the extent
inclusion, exclusion, and necessary impli
cation of the terms used. What and how much are included in the
affirmation or the denial, and what are the implications, or "immediate
which they support, are fundamental questions which must
The

application

of

logic

in

inferences",

be answered before

a

correct issue

can

be drawn.

These

answers

also
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disprove

the issues.
may appear to deny when its exclusion is not sufficient to
meet the charge as stated. Where the charge was entering on plaintiff's
land, a denial of entering plaintiff's pasture does not exclude other lands
An

answer

plaintiff and is not a complete denial. Where charges are involved as
conspiracy example above, an additional qualification might be
skillfully inserted so that some kind of denial could be made. Where the
charge is "agreement with competitors which resulted in increased prices",
the answer that "respondents did not sign any agreements with purpose
of

in the

and intent to restrain trade" is evasive. Non-essential features

and

are

added

true.
(c)
possible.
charge says (a), (b)
In
this
true.
is
not
and
says (a), (b), (c)
(d), collectively,
case (d) is the proverbial "man of straw" raised up for the purpose of
being knocked down. Argumentative witnesses employ this device in
fKaming denials. In doing so they are answering a different question from
the one asked one which they would prefer to answer. In the example,
the issue as to the truth of (a), (b) and (c) is not raised by the answer.
The denial cannot be permitted to broaden or narrow the charge and
such an answer is logically insufficient to meet the allegation or raise an
issue. The reception of evidence on such vague and unsettled issues is a
confused and wasteful proceeding.
Affirmative defenses as well as complaints often build up structures of
mixed essential and non-essential material which require logical analysis
to separate and clarify. Such defenses sometimes set up different theories
of law and fact, and each must be analyzed separately, as if it were a
new case, by segregating its legal major premise, minor premise, and
to render denial

The

The

are

answer

�

conclusion.

Necessary implications are sufficient to raise an issue although the
direct language is not identical with the charge. That is, to a charge that
"all respondents conspired" an answer that "some respondents did not
conspire" denies by necessary inference that "all" conspired, because the
truth of the one necessarily and immediately implies the falsity of the
other. To the charge "some respondents conspired" the answer "some
respondents did not conspire" is insufficient because both charge and
answer might be true. They are not exclusive.
But the answer "none
of the respondents conspired" would necessarily include any set of re
spondents designated in the complaint as "some respondents" and would
completely deny the particular charge.
The time honored "square of opposition" (Figure 1) best illustrates
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the relations of inclusion and exclusion between the four accepted patterns
of categorical propositions. It is recommended as a measuring instrument
both for

determining

issues and for

determining the effect and relevancy
necessarily follows from an asser
apparent resort to other premises or arguments.

of evidence. The table indicates what

tion

or

denial without

The statement of

one

is the assertion

long established lettering
Examples :

The

"AH respondents

or

and terms

denial of the other
are used.

conspired*

'Wo

"5ome respondents

/-e

spondees

as

illustrated.

conspired*

"Some, respondents
diet net conspire.

c�Mspi>�4'.n
Figure 1
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complete

contra

dictories. That is, they are logically exclusive whether the truth or falsity
of the one or the other is asserted. The statement of the truth of one
denies the other and the statement of the falsity of one asserts or admits
the truth of the other. Consequently, proof as to the truth or falsity of
admits the truth of the other. Consequently, proof as to
falsity of either is relevant to establish the falsity or truth
of the other. The same is true of the other contradictories E and I.
When, therefore, (A) "all respondents conspired" is alleged, it is not

one

asserts

the truth

or

or

con
necessary to overstate the denial by asserting (E) "no respondents
sufficient
is
entirely
spired." (O) "Some respondents did not conspire"
to defeat the "all" proposition. Since E does overstate the denial, that

part of E which O represents (some) might be established while the
mainder of E

might be shown

impart falsity

contradictories since O
is

only

to have

to the entire E denial.

when A

or

might

re

and that increment would

conspired,
So, A and E

are

not

complete logical

be true while both A and E

E is true that the other is

are

false.

It

completely contradicted.

We also note that I may be true while A is false. But if either A or E
subaltern, being included, is true while the subcontrary sub

is true its

altern is false.
to the

Subalterns, then,

That

is,
particulars,

reverse.

we can reason

but not the

principals, but not the
general propositions A and E

follow their

from the

reverse.

Observe also that if A and E are false both subcontraries being contra
dictories must be true. But since A and E can not both be true, I and O
can not both be false. So, an allegation that (I) "some respondents con

respondents did not conspire." The
evidences of the truth of the one does not disprove the other and is there
fore irrelevant to the issue "did some respondents conspire?" Note, how
ever, that such evidence might be relevant on other issues.
Summarizing these relations we note that
If A is true, E is false, O is false, and I is true.
If E is true, A is false, I is false, and O is true.
If I is true, E is false, and either A or O is true while the other is false.

spired",

is not denied

by (O)

"some

�-

or

to the truth of I is therefore insufficient to show either O

Evidence

as

A true

false.

or

If O is true, A is false, and either E or I is true while the other is false,
evidence of O being insufficient to indicate the truth or falsity of E or I.

While
the

a

consideration of these relations tends to

clarify

contentions

relevancy of proffers, they do not set clear cut boundaries for
receipt of evidence; for evidence must be received of circumstances

and the
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for

part of

an
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the less valuable

in fact the

only

consistent

measures.

example, the allegation (A) "all respondents conspired" admits
to some respondents, and those shown to have conspired may be
proof
in
held
violation of law while the others are acquitted. So an apparent
universal A proposition by reason of the legal aspects, must be taken
as merely including "some" unless "all" is necessary to constitute the
offense; and it would not always be safe to make an O denial to an A
charge. Ordinarily a conspiracy complaint would specify each respondent
by name and is in reality a collection of individual charges which must
be proven against two or more.
Specific allegations, such as "X assaulted Y" are all inclusive as to
subject and there is no variable logical quantity involved. It is treated
as an A proposition which has no subaltern particular and is denied by
(E) "X did not assault Y"; that is "no X assaulted Y." But where the
subject is not all inclusive of its class, as "substantial numbers of the
public were deceived" we have a particular affirmative or I proposition
with a quantitative condition attached, or, maybe, a universal which
predicates something of the entire class "all of a substantial number."
For

as

In either case, the flat denial admits of evidence that
or

that the number deceived

were
a

was

not

substantial.

not deceived is of little value unless it is of

a

none were

deceived

Evidence that

nature to

some

indicate that

substantial number could not have been deceived.
Proving

the

Issues

propositions involved in the issues
implanting a conviction of their truth in
The

of

a case

are

the minds of

established

by

judge, jury,

or

agency before whom the evidence is adduced. This is not an exact sci
ence, for beliefs are often warped by prejudice, interest, or lack of logical
standards; and also, decisions must often be made on belief where com

plete logical or incontroverted proof can not be produced.
However, in the production and reception of evidence, logical principle
and method are necessarily employed, for these are consistent standards
which, when properly applied, disclose and evaluate variations from truth
and sound conclusion resulting from prejudice and other demoralizing
factors.

reception and application of evidence, by reason of the difficulty
establishing all propositions by complete logical proof or demonstration,

The
of
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necessarily conditioned and supplemented by legal presumptions and
governing the burden of proof. These are legal major premises
which must be accepted as true and from which logic may draw consistent
conclusions. For instance, the presumption of death of a particular person
are

rules

after

seven

years absence is established thus :

(Major)

"All persons absent and not heard from for
presumed to be dead."

seven

years

from for

seven

are

"John Doe has been absent and not heard
years."
(Conclusion) "John Doe is presumed to be dead."

(Minor)

The

example shows

the

major premise established by law, and
by evidence before logic can draw

minor which must be established

the
the

brings the case within the law. This minor is more
specific than the major but is less so than the evidence must be; for we
would show that John Doe left his home on or about a certain date, that
wife, child, and other specified relatives had received no message from
or news concerning him, that efforts were made through advertisements
and other means to obtain information concerning him, etc., etc.
Where presumptions are rebuttable, as the one used here, evidence out
side of the minor statement may be received to defeat the general con
tention that John Doe is dead. The minor used in the example merely
brings the point under the presumption which would be conclusive in the
absence of direct evidence that John Doe still lives.
The rules relating to burden of proof are logically based on the accepted
major premises that (1) "all persons are presumed to be innocent until
proven guilty", and (2) "factual allegations are not taken as true until
established by proof or its lawful equivalent."
conclusion which

Developing

the

Facts

The ultimate

facts, or minor premises of the complaint, are established
admission,
by (a)
(b) judicial notice, or (c) proof which goes directly
io evidentiary facts or connects with presumptions. Facts admitted or
judicially noticed are thereby removed from the issues and logic is con
cerned with them thereafter only with respect to the conclusions or infer
which may be drawn from them.
Proof of the other facts is made (1)

ences

circumstantial evidence.
Direct evidence consists in

factual

situations,

or

by direct evidence

testimony of eyewitnesses
instruments, documents,

in written

and

(2) by

to events and

advertisements
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and the

like, and in physical objects produced at the trial. This evidence
by logic with respect to its relevancy, reliability and material
both
as
to
its content and the manner of its production. The relevancy
ity
test goes to what the material shows respecting the issues
whether or
not it tends to affirm or deny them according to the principles of contra
diction and immediate inference as applied to the circumstances. For
instance, the contradictory value and consequent relevancy of proffered
testimony that the witness did not see or hear the defendant shoot the
deceased, depends upon the evidence that he was within sight or hearing
at the time. Testimony of A that he was with B and did not see C pick
his pocket has small contradictory value, due to the nature and circum
stances of pocket picking which prevents A's knowledge from being an
essential or even a probable factor.
Logical processes are applied to direct evidence to test its consistency
with accepted facts and with other evidence. The direct evidence that
defendant shot and killed the deceased necessarily implies numerous fac
tors such as (a) defendant's presence at the time and place, (b) his pos
session of the means, capacity, and motive, (c) the fact that deceased
was hit, (d) that death was due to the shot, etc. Direct evidence of the

is measured

�

main fact may be shown to be inconsistent with the absence of any of
the essential features as discussed more fully below.

Circumstantial evidence not only invokes logical principle in the tests
to direct evidence, but also relies on logical processes to give it
existence as evidence; for the main fact, as shown by circumstantial evi
dence, is an inference from other facts (circumstances) , while direct evi
dence is the categorical evidence of the main fact. In the establishment
of the main fact by inference from evidentiary fact, both deductive and
inductive methods may be employed. That is, the links in the "chain"

applied

of circumstantial evidence may be connected or severed (deductively)
by inclusion or (inductively) by combination. The two processes will be
examined in turn.
Deduction reaches the main fact, or the evidentiary link in the chain
leading to it, by inference where such fact is a necessary part or result

established a priori, or general fact. For instance, an issue goes to
the question of the toxic nature of a certain drug. It is shown as a gen
eral fact that "all X products are poisons", and then the product in ques
tion is shown to be an X product and therefore included in its connota
of

an

product it is essentially a poison.
syllogistic form of the proof is :
(Major premise) "All X products are poisons."

tion

�

as an

The

X
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product."

"This

drug is a poison."
Granting the truth of the major premise, the evidence here goes to the
inclusion or exclusion of the subject of the minor, "this drug", in the
class named (denoted) by the subject of the major and classified (con
noted) by the predicate of the same. The soundness of the conclusion
rests upon the inclusion of "this drug" in "X products" which inclusion
necessarily follows the truth of the minor and the completeness of the
universal term, "all X products", which is the connecting link in the
argument (the "middle term" of formal logic).
What the foregoing syllogism expresses can be
checked more quickly by showing the inclusion
by the diagram Figure 2 (an A proposition). The
circle is used for the all term. It is placed inside
the larger class, poisons, which is considered only
in part since our major premise fully stated is
"all of the X products are some of the poi
sons." As a particular term, therefore, the prediFigure 2
cate "p0ison� js represented as the containing
square.2 When the evidence places a commodity inside the circle X
products, thus including it in the same, it must be inside the square and
have all the essential features necessary to include it in the class "poisons".
The circle, therefore, is the middle or connecting term. A product is a
poison product because the evidence includes it in the Class X products,
all of which class, a priori, is in the poison class. Evidence that an M
product is a poison would not connect it with X products for many other
poisonous products might exist outside of the X circle but inside the
square.
Now if the evidence is that "some X

products are poisons", our in
formation is not sufficient to enable us to draw definite conclusions. We
should have to express the condition as in Figure 3 (an I proposition).
There may or may not, so far as the evidence goes, be some non-poison
products, and the only conclusion we could reach from the situation is
that "this X product might be a poison."
X

Likewise where the evidence is that "some X
we can

not draw from

this

or

the minor

products are
premise, "this is an

poisons"
product",

not

X

2Note that the encircled term has greater logical quantity, applying as it does to all of a
(universally), while the predicate term, included in the square, is inferior in logical
quantity, being a particular. At the same time the former term, X products, denotes or
class

applies

to

a

smaller number of class members than the

latter, poisons.
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any conclusion more valuable than "this
X product might not be a poison." This

situation is

proposition.

shown in

Figure 4,

Such conclusions

are

O

an

seldom

Po/'sons

relevant except as part of a chain.
Where the general proposition is nega
tive, however, both subject and predicate
are

all-terms

as

in "no X

products

poisons", an E proposition as shown in
Figure 5, wherein complete information
is given about both terms, both therefore
being universals. All X products are ex
cluded from all poisons and vice versa.
So with this major premise established,
the proof may be that this is an X product
and therefore not a poison, or, converse
ly, that this product is a poison and neces
sarily not an X product. We see, there
fore, that we can reason from the univer
sal or complete terms (which we encircle)
and

use

them

as

link

or

>:

are

Protd icfs

Figure 3

middle terms in

deductions.
While negative conclusions

our

be drawn from

premises

only

Figure 4
may

either of which

is

negative, the evidence may make an
affirmative approach.
By the time-

I Products
I
Poisons
J
J
principles of obversion the
proposition "no X products are poi
sons" can be restated "all X products
Figure 5
are
non-poisons", which avoids the
universal negative character of the former predicate and places the
universal subject inside and as a part of the class non-poisons which
is entirely outside of the class poisons, see Figure 6. This new posi
tive predicate term is a particular term, since nothing is shown con
cerning non-poisons except that X products are
included therein. The only conclusion we can reach
No� Potaon
as to non-poisons from our newly posed major is
that "some non-poisons are X products."
Such general premises as "all present signed the
agreement", "no preparation can make hair grow
on
bald heads", and the like are often es
tablished and used as premises for inferences of in

honored

-

clusion.

s

Figure 6
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The inductive process, or the establishment of evidentiary and ultimate
facts by combination, is the building up from particular facts to more
general truths. For example, we wish to show that A stole B's automobile
are no witnesses to the overt act of taking. We build up a
chain of circumstances which admit of no other explanation than the
general fact of A's guilt. We show (a) that A had driven the car and
was in temporary possession of the keys, (b) that he had duplicates made
at a certain shop, (c) that the car had disappeared without B's knowledge
for three days, (d) that A was identified as one who pawned the car in

although there

another town, or (e) that the pawn ticket was found on A when he was
arrested. These circumstances taken together point strongly to A's guilt
and make a prima facie case which the defendant must meet with evidence
which

( 1 ) disproves

or

weakens the evidence of

one or

all of the essential

(2) supports a conclusion of innocence based on
additional facts and a different interpretation of the evidence as a whole.
The defense may show misunderstanding, insanity, or other circumstances
matters of fact

or

which

which indicate absence of criminal motive.

apply to this process is merely descrip
beginning
operation, for we can not get very far without
deduction. For example, we may build up evidence of the particular
circumstances (1) that B's horse was missed from his stall at a certain
time and (2) that A was seen riding the horse away. This raises the
hypothesis, or tentative (prima facie) conclusion: "A took B's horse."
But this conclusion, although reached directly without conscious employ
ment of intermediate steps, is based on the assumption that it is the
natural and invariable consequence of the factual conditions (1) and (2).
Stated analytically the argument is :
"All cases of factual conditions (1) and (2) are cases
(Major)
of someone taking B's horse."
"A was involved in facts (1) and (2)."
(Minor)
(Conclusion) "A took B's horse."
This conclusion, if true, is a general truth which implies many par
ticular facts and from which may be deduced such facts as (3) that A
went to the stable, (4) tracks were made in the fresh snow, (5) the dog
was aroused, (6) the squeaky gate made a noise, etc., etc.
Disproof of
the
of
these
any
particulars, negatives
general conclusion to a degree
proportionate to the showing or reasonable inference of their invariable
and observable attendance on the main event. Proof of the particulars,
or some of them, tends to establish the general fact
inductively, while the
disproof of necessary deductions has the opposite effect. See Figure 7.
The term "induction" which

tive of the

of the

we
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Figure 7

The argument of the defense as to evidentiary conclusion (b) would be:
"All cases of A taking B's horse from the stable are cases
(Major)
of the existence of facts (3), (4), (5), and (6)."
"But facts (3), (4), (5), and (6) did not exist."
(Minor)
(Conclusion) "Therefore, A did not take B's horse as alleged."
The field of relevancy on issue (b), therefore, is not confined to facts
(1) and (2), but extends to all other circumstances and conditions which
could reasonably be considered to flow from or attend the conclusion
drawn from (1) and (2) and also to other facts which are inconsistent
with it.

This argument might also be stated as a hypothetical syllogism, thus:
"If A took B's horse, statements (3) to (6) are true."
(Major)
"But statements (3) to (6) are not true."
(Minor)

(Conclusion) "Therefore, A did not take B's horse."
relevancy of evidence to disprove the existence of statements (3)
to (6) depends on the finding that the major is true; i.e., that the relation
between the antecedent, "A took B's horse," and the consequent, "stateThe
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But this evidence is relevant and must
be received if any evidence has been produced to show the relation.
When the relation is established we may validly deduce the truth of

(3)

to

(6)

may be considered.

facts

(3) to (6) by proving the truth of the antecedent; or
inductively disprove the antecedent (main fact) by disproving
facts. But the

that

is not

is,

we

may

the

con

cannot

valid;
disprove the particulars by denying the main fact, as will presently
appear. Hypothetical major premises are often established by expert
testimony. That is, the logical relation between the facts and the claimed
conclusion is affirmed by an expert witness as in
sequent particular

reverse

we

�

Question:

If

in

(assume that) soluble lead is combined with free sulphur
a liquid solution, what results would follow?

Answer:

A dark discoloration.

That is :

If

sulphur

and

lead,

then discoloration.

When this antecedent

is

accepted;

assumption is proven, the fact of discoloration
but if the discoloration is established directly, the theory

of the presence of

sulphur and lead is only one explanation. That is,
established, proof of the combination is proof
of the discoloration and disproof of the discoloration is disproof of the
combination; but denial of the combination does not deny the discolora
tion, since it might have resulted from some other cause. Reducing the
proposition to a categorical statement we have,
with the causal connection

"All
cases

cases

of S and L combination

are

(some)

of discoloration."

Figure 8
quires us

illustrates
to

affirm

why

valid deduction

the antecedent

or

deny

re

the

consequent.

However, affirmative evidence of the consequent in
a hypothetical proposition, or of a particular in the
predicate class as stated categorically, may be a link
Figure 8
in a proposed chain of circumstantial evidence that
the stated ingredients were used. The fact of dis
coloration taken with other facts, such as possession of the sulphur and'
lead and the non-availability of all other materials tends to affirm the
antecedent (inductively) or identify the compound as included in the
universal term "all cases of combining sulphur and lead."
The foregoing argument thus snaps into the disjunctive
pattern:

Logical Patterns

1943]

in

Trial

and

"The compound is either S and
(Major)
"It is not x, y, z."
(Minor)
(Conclusion) "Therefore, it is S and L."

Pleading
L

or
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it is x, y, z."

Here the minor

might rest on the evidence that S and L were available,
they had been used previously, that x, y, z were not available, while
the major premise rests on the expert testimony that nothing other than
S and L or x, y, z could produce the result.
The legal method, then, involves the logical movement in both direc
tions in the process of building up on the one hand and testing on the other.
Particular facts a, b, c, point to general fact A, but particular facts d, e,
and f are deduced from A, as essentially a part of A. Here d, e, f are
the test facts, but one or all of them may be shown to be inconsistent
with a, b, c facts. The deductive logical measures in any case are effective
in drawing the line between the evidence that must be received because
of its direct relevancy and that which may be received after contentions
are stated and a showing made that relevancy reasonably results from
the combination of the proffer with other facts claimed or promised.
Causal effects or relations are established by evidence of particular
facts by the very satisfactory methods of Herschel and Mill consisting
of inductions from (1) Agreements, (2) Differences, (3) Concomitant
Variations, or (4) Residues.
The Agreement test seeks the common factor in different combinations
which produce the same results. For instance, if
Facts a, b, c attend x result and
Facts g, f, c attend x result, then fact c is the cause, or invariable
attendant, and proof of the one is received to establish the other. Proof
that

also of the other factors must be received

on

the issue of whether

or

not

in and shown to be

factor. If fact k is brought
combinations, the cause may be proven to be c or k or
c + k. Where, then, there is a reasonable contention that there are other
factors which enter into or vary results, evidence concerning them is
received, and, of course, the existence of any of the factors may be ques
tioned and disproved.
The Difference test is the same as the foregoing in reverse. The search
is for one factor which would defeat the result if absent. That is, where
a, b, c and d produce x result, while
a, b and c fail to produce it,
d is the difference which causes or invariably attends x result.
c

is the

common

only

common

to both

The Concomitant Variation test is for consistent variations between
factors and results. For example, where a three-inch rainfall is followed
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river, and a four-inch rain gives an eightrise, a causal connection and proportional relation are shown. Where
speed increases with the increased application of power, with other condi
tions remaining unchanged the power caused the increase.
The Residue test consists in subtracting the known effects of a factor
from the entire result of an experiment. The residue is caused by the
a

a

inch

other factors.

Evidence of agreements, differences and the like are not reliable when
sufficiently controlled to enable the factors to be
so
as
to indicate which were present and which were
definitely segregated
conditions have not been

absent in the result. Just what the factors are is often a puzzling question,
the wrong answer to which may give rise to false theories. A patient may
take a medicine, start a diet, and continue the old remedy, thus rendering
to say what factor effected his improvement. Evidence of
factors may not be rejected because they lack the character of exact

it

impossible

demonstration, but they

are

received and considered if

they reasonably

appear to furnish some bases for relevant inference.
What tends to prove or disprove essential facts, and the method of
arranging or contrasting them logically, is delightfully treated by the
on the law of evidence in Wigmore's Judicial Proof,3
study could have no more helpful ending than a suggestion that
work be diligently pursued.

greatest of all writers
and
the

our

'Wigmore, Science

of

Judicial

Proof

(3d ed. 1937).
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ADMINISTRATIVE LAW
THE EMERGENCY COURT OF APPEALS: INTERPRETATION
OF PROCEDURE AND JUDICIAL REVIEW UNDER
THE PRICE CONTROL ACT

EN the President of the United States affixed his
the bar

signature

to

realisti

the Emergency Price Control Act of 1942,1
cally faced with the law of price and rent control which was previously
traceable only to authority conferred by Executive Order 8734.1"
No legal problem is absolutely devoid of human factors, but the legal
aspects of price and rent control are acutely complicated by the impact
of business and individual interests with an innovating economic control2
which constitutes a new function of government in the United States,3
and embodies "a vast and intricate administrative task".4
Cognizant
of these circumstances the legislative draftsmen provided a statutory
basis for an administrative procedure in protesting regulations or or
ders and for a means of judicial review.5
This commentary addresses itself primarily to the administrative
remedy and the mechanism of judicial review as interpreted by the
United States Emergency Court of Appeals, with emphasis on matters
of interest to the practicing attorney. The sequence of discussion is
determined by the fact that exhaustion of the administrative remedy is
prerequisite to recourse to judicial review.6
was

x56 Stat. 23, SO U. S. C. A. App. � 901 et seq. (Supp. 1942) ; hereinafter referred to

as

"the Act".

la6 Fed. Reg. 1917 (1941).
a'Indeed, it may be said that the Emergency Price Control Act itself is a Congressional
determination that, at least in wartime, every business in the country is so affected with
a public interest as to require statutory control of its
prices." Davies Warehouse Co. v.

Brown, 137 F.
1943).

(2d)

201,

208

(Em. App., 1943)

;

Cert,

granted,

U.

�

S.�

(Oct. 11,

""The Price Act is

policy."
1943).

Lincoln

*Henderson,
6Act, � 203,

A

a breath-taking legislative departure from our
peacetime economic
Savings Bank of Brooklyn v. Brown, 137 F. (2d) 228, 229 (Em. App.,

Preface

to Price

Control (1942) 9 Law & Contemp. Prob. 3.

56 Stat. 31, 50 U. S. C.

U. S. C. App. � 924

App. �

923

(Supp. 1942),

and � 204, 56 Stat. 31, 50

(Supp. 1942).

"Act, � 204(a), 56 Stat. 31, 50 U. S. C. App. � 924a (Supp. 1942) ; Myers v. Bethlehem
Shipbuilding Corp., 303 U. S. 41, 50, 51 (1938).
A scholarly analysis of administrative procedure is contained in
Nathanson, The Price
Control Act: Procedure and Judicial Review (1942) 9 Law & Contemp. Prob. 60.
42
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I

Administrative Procedure

Promulgation of Orders

or

Regulations

Section 2 of the Act authorizes the Price Administrator to issue regula
tions or orders fixing maximum prices or maximum rents, and to regu
late or prohibit speculative or manipulative practices which are tanta

in, price or rent increases. A regulation
or order under the Section "may be established in such form and man
ner, may contain such classifications and differentiations, and may pro
vide for such adjustments and reasonable exceptions, as in the judgment
mount

to,

or

likely

to result

of the Administrator

are

necessary

or

proper in order to effectuate the

Thus, the Act does not contemplate that a
purposes of this Act."7
or
order
must
have
uniform effect upon all businesses in an
regulation

industry.8
regulations stipulate that a price order shall issue after
investigations as the Administrator deems proper, in
far
as
so
practicable, consultations with representative mem
cluding,
When the
bers of the industry which will be affected by the order.9
it
must
be
is
"accompanied by a state
promulgated,
price regulation
in
considerations
involved
the
issuance
of such regulation
ment of the
of
or order", unless it is a temporary order
emergency nature effective
for not more than 60 days.10 There is a statutory requirement that,
Procedural

such studies and

App. � 902c (Supp. 1942) ; Sen. Rep. No. 931, 77th
(1942) 17.
In United States Gypsum Co. v. Brown, 137 F. (2d) 360 (Em. App., 1943), cert.
U. S.
(Oct. 25, 1943), it was held that under this provision of the Act
denied,
a classification or differentiation in terms of delivered prices on the one hand, and f.o.b.
prices on the other, could be made.
8In United States Gypsum Co. v. Brown, 137 F. (2d) 803, 807 (Em. App., 1943), the
court held that the provisions in Section 2(a) of the Emergency Price Control Act
requiring that the maximum prices established must be such as in the judgment of the
Administrator will be "generally fair and equitable", and defining the term "regulation or
order" as a regulation or order of general applicability and effect, do not require that
the businesses of all in
a price regulation or order shall have the same effect upon
the industry: "In any price control program, different effects will result in the affairs
of different concerns.
One may suffer no bad effects, another may suffer loss of part of
its profits, another all of its profits, yet another may suffer over-all losses in its business."
See Sen. Rep. No. 931, 77th Cong., 2d Sess. (1942) 15.
"Act, � 2(a), 56 Stat. 24, 50 U. S. C. App. � 902a (Supp. 1942); Revised Procedural
Regulation No. 1 � 1300.2, 7 Fed. Reg. 8961 (1942), hereinafter referred to as "Rev. Reg. 1".
10Act, � 2(a), 56 Stat. 24, 50 U. S. C. App. � 902a (Supp. 1942); Rev. Reg. 1, �1300.6,

'Act, � 2(c),

Cong.

56 Stat. 24, 50 U. S. C.

2d Sess.

�

�
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price is established, the Administrator shall appoint
industry advisory committee at the request of any substantial por
tion of the industry concerned.11
The Act does not require hearings prior to the issuance of price
regulations, although Revised Procedural Regulation No. 1 provides
that the Administrator may hold a pre-issuance hearing.12 As a matter
of fact, Congress recognized the urgency of speedy price control action
by rejecting a proposal that formal hearings be required before the issu
ance of price regulations.13
Certainly, a hearing would not be a matter
of constitutional right : There is no constitutional right of advance notice
and hearing when quasi-legislative (rule-making) power is exercised
by an administrative agency; the proceeding is not adversary.14
The provisions of Section 2(b)15 of the Act, setting forth the proce
dure to be followed by the Price Administrator in establishing maximum
aftera maximum

an

as follows in Chatlos v. Brown:16 "Before pro
rents in any particular defense-rental area
establish
maximum
ceeding to
form
a judgment that it is necessary to
the Administrator must (1)
stabilize or reduce rents within the particular area in order to effectuate

rents,

are

summarized

the purposes of the Act; (2) issue a declaration setting forth the neces
sity for, and recommendations with reference to, such stabilization or

reduction; (3)

wait

sixty days after

the issuance of such declaration

been stabilized or reduced by state or local
in accordance with his recommendations, and

to see whether rents have

regulation, or otherwise,
(4) form a judgment that rents
within that period of sixty days.

have not been

stabilized

or

reduced

The Administrator may then

proceed

so

(1942).
F. (2d)
Montgomery Ward & Co. v. Bowles,
(Em. App., Nov. 5, 1943), the court
concluded, "The act here requires, we think, only a summary statement of the basic facts
which justify the regulation.
the Administrator is not required to make formal findings
of fact in support of his regulations."
uAct, � 2(a), 56 Stat. 24, 50 U. S. C. App. � 902a (Supp. 1942).
^Rev. Reg. 1, � 1300.3, 7 Fed. Reg. 8961 (1942).
"For legislative history on this point, see Nathanson, The Price Control Act: Procedure
and Judicial Review (1942) 9 Law & Contemp. Prob. 60, 61.
"Norwegian Nitrogen Products Co. v. U. S., 288 U. S. 294 (1933) ; Highland Farms
Dairy, Inc. v. Agnew, 16 F. Supp. 575 (E. D. Va. 1936), aff'd, 300 U. S. 608 (1937).
16Contrast with the regulatory techniques established by the District of Columbia Rent
Law of 1919, 41 Stat. 298 (1919), upheld in Block v. Hirsch, 256 U. S. 135
(1921). The
7 Fed. Reg. 8961
In

�

.

.

.

1919 Law authorized fixation of

relating

a

"fair and reasonable rent" in individual proceedings

particular properties.
16136 F. (2d) 490, 491, 492 (Em. App., 1943).
to

�
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order to establish such maximum rents as in his judg
generally fair and equitable and will effectuate the pur

or

be

poses of this Act.'17 The Administrator is directed 'so far as practicable'
to ascertain and give due consideration to the rents for housing accom
modations prevailing in the particular area on or about April 1, 1941,
or

some

other

date,

not earlier than

April 1, 1940,

on

which defense

activities had not, in his judgment, resulted in rental increases inconsis
He is directed 'so far as prac
tent with the purposes of the Act.18
ticable,'19 to make adjustments for such relevant factors as he may
determine to be of
creases

general applicability,20 'including increases or de
Finally, to the extent that

in property taxes and other costs.'21

"The Administrator is not required to publish a statement of considerations involved
regulations, as he is required to in Section 2(a) dealing with maxi

in the issuance of rent
mum

price regulations.

Id. at 494.

18Note that the so-called "Maximum Rent Date Method" is authorized by the Act
Under that method rentals are rolled
but not made mandatory on the Administrator.
back and frozen as of an earlier date, at levels which were worked out by free bar

gaining of landlords and tenants in a competitive market, prior to the time when defense
activities had warped the market and caused abnormal rent increases. Hillcrest Terrace
Corp. v. Brown, 137 F. (2d) 663, 664 (Em. App., 1943). This method was upheld as
"generally fair and equitable". Chatlos v. Brown, 136 F. (2d) 490 (Em. App., 1943) ;
Lakemore Co. v. Brown, 137 F. (2d) 3SS, 358 (Em. App., 1943) ; Taylor v. Brown,
137 F. (2d) 654, 662 (Em. App., 1943).
In Northwood Apartments v. Brown, 137 F. (2d) 809 (Em. App., 1943), it was deter
mined that the method was "generally fair and equitable" when applied to landlords
having mortgages insured by the Federal Housing Administration.
""Necessarily, a nation-wide regulatory program of such vast proportions as con
templated would work hardship to some individuals affected." Wilson and Bennet v.
Brown, 137 F. (2d) 348, 350 (Em. App., 1943).
""It was held in Lakemore Co. v. Brown, 137 F. (2d) 355, 358 (Em. App., 1943), that
local reappraisal of a particular piece of property so as to increase its assessed valuation
with a resultant increase in the owner's real estate taxes is not a factor of general applic
ability. The rentals which complainant had in effect on the rent-freezing date had been
established by free bargaining in a normal competitive market, and no adjustment was
deemed necessary. Compare this case with Hillcrest Terrace Corp. v. Brown, 137 F. (2d)
663 (Em. App., 1943), in which the factor involved was not one of general applicability
(complainant's rent charge on the rent-freezing date was based on a substantial tax exemp
tion which was withdrawn after that date), but the court set aside the denial of com
plainant's protest principally on the grounds that the rents which complainant charged
on the
rent-freezing date were not the product of general market conditions of supply
'

and demand.

^In the Chatlos

case complainant's principal objection was that the Administrator failed
provision for adjustments on account of increases in operating costs after the
basic date. Held, that the burden of proof placed upon the complainant under the statute

to make

was

not maintained.

The Georgetown Law

46

[Vol.

Journal

32

:

p. 42

the Administrator is directed to give con
sideration to recommendations made by state and local officials."22 The
statutory procedure is implemented by Revised Procedural Regulation

he deems to be

practicable,

No. 3**

seriously question the constitutional power of Congress
24
prices or rents as part of a war-time anti-inflation program
but as the Emergency Court of Appeals said in Wilson and Bennet v.
Brown,25 "The question remains whether the Act is constitutional in
authorizing the Administrator, as it undoubtedly does, to prescribe
maximum rents which, while generally fair and equitable, may in indi
vidual cases prevent a landlord from earning a fair return on the basis
of the fair market value of his rental property." In that case the court
distinguished the decisions under the District of Columbia Rent Law
of 19 19,26 determined that eminent domain principles do not govern
in a challenge of the validity of a nation-wide program of price and
No

will

one

to control

war powers, and settled the controversy
the basis of due process rules. It was decided that practical con
siderations preclude the operation of a scheme of nation-wide rent
regulation on the premise that each landlord must be guaranteed a fair

rent control enacted under the
on

return

on

the fair market value of his rental

The Act does not require

the Administrator to

property.27

follow such

recommendations if he

impracticable. Spaeth v. Brown, 137 F. (2d) 669, 671 (Em. App., 1943).
Fed. Reg. 526, 1798, 3534, 5481 (1943) ; hereinafter referred to as "Rev. Reg. 3"
^Taylor v. Brown, 137 F. (2d). 654 (Em. App., 1943) held that rent control is within
the war power, that the rent control provisions neither constitute an improper delegation
of legislative authority nor an unconstitutional impairment of the obligation of contracts
(existing leases), and that the administrative procedure affords the complainant due process.
The court in this case apparently assumed an unwarranted judicial burden.
The com
plainant did not demonstrate that he had been "adversely affected" by the rent regulation
in his protest proceeding which was grounded in the argument of unconstitutionality of
the Act and of a pursuant rent regulation; nor did he so aver in his complaint before
The court proceeded "to consider the constitutional validity of
the Emergency Court.
the Act and regulation generally and without regard to their application to the com
plainant." Taylor v. Brown, supra at 657. At page 659 Judge Maris' opinion recognized
the absence of the normal prerequisites to consideration of constitutionality: "Although
the complainant has failed to show that he has been injured and, therefore, strictly speak
ing, has not established a right to raise these objections, we will nevertheless consider
them on their merits."
Perhaps, the court, anxious to end all constitutional debate on
the Act, seized upon the complainant's broad attack as a convenient vehicle.
Also see Henderson v. Kimmel, 47 F. Supp. 635 (Kan. 1942), as to
constitutionality.
*U1 F. (2d) 348, 351 (Em. App., 1943).
believes them

MSee

note 15

^Congress

supra.

voted down

Cong. Rec. 9211, 9212

a

proposed amendment

(1941).

to

insure landlords

a

fair return.
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Adjustment, Amendment, and Interpretation of Regulations or Orders
Pursuant to statutory authority, adjustment provisions are usually
Section 2(a) of
contained in price and rent orders and regulations.
the Act, applicable to price orders, authorizes "adjustments for factors
of general applicability, including the following: Speculative fluctuations,
general increases or decreases in costs of production, distribution, and
transportation, and general increases or decreases in profits earned by
sellers of the commodity or commodities, during and subsequent to
the year ended October 1, 1941." Section 2(b), as previously indicated,
empowers the Administrator to make adjustments in rent orders "for
such relevant factors as he may determine and deem to be of general
applicability in respect of such accommodations, including increases or
decreases in property taxes and other costs."
Adjustments can be
granted only if provision therefor is contained in the subject regulation
A petition for adjustment is not treated as a protest29
or order.28
directed against the regulation.30
Applications for adjustment in price and rent orders must conform
to Revised Procedural Regulations Nos. 1 and 3, respectively.
No
time limit has been placed upon filing such petitions but applicants
must be "subject to"31 the order or regulation with respect to which
adjustment is requested.32 Any petitioner whose application for adjust
ment has been denied in whole

within fifteen

mailed to

or

in part may file a request for review33
on which the notice of denial was

after the date

him,

days
if a price order

involved;34 or within sixty days after
determination, if the adjustment applica
order.35 If denial of the application for adjustwas

the date of the issuance of the

tion related to

a

rent

""Rev. Reg. 1, � 1300.9, 7 Fed. Reg. 8962 (1942) ; Rev. Reg. 3, � 1300.202, 8 Fed. Reg.
S27

(1943).

""Act, � 203(a),

56 Stat. 31, 50 U. S. C.

App. �

923a

(Supp. 1942).

See next section of

this paper.

^Bogart Packing

Co. v. Brown,
F. (2d)
(Em. App., Oct. 19, 1943) ; Armour &
Brown, 137 F. (2d) 233, 236 (Em. App., 1943).
BSee note 44 infra.
^ev. Reg. 1, � 1300.9, 7 Fed. Reg. 8962 (1942); Rev. Reg. 3, � 1300.202, 8 Fed. Reg.
527 (1943).
^If the Administrator, himself, acts on the application for adjustment the next step is
Co. of Delaware

�

�

v.

protest.
"If the petition was processed originally by a state or district office, review would
be in the regional office; if handled in the first instance by a regional office, reference to
the Administrator for review would follow.

The rent director's original decision is reviewable by

a

regional administrator.

The Georgetown Law
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ment is the decision upon review, the next recourse in the administrative
set-up is protest to the Administrator within sixty days after issuance

denial,36 but such a prbtest does not open up for
validity
regulation or order itself.37 Protest, particu
the
initial validity of a regulation, will be treated
larly protest challenging
of

a

formal order of

review the

of the

in detail in the next section.

petitions may be filed with the Secretary, Office of Price
Administration, by persons "subject to or affected by" a provision of a
maximum rent or price regulation.38 The proposed amendment must
be of general applicability.39 Upon denial of such a petition there is no
right to protest or judicial review under the Act.40
Official interpretations of the Act or any rent or price regulation or
order thereunder may be issued by designated OPA officials upon written
request.41 Curbstone opinions on hypothetical facts are not given. In
terpretations are subject to revocation or modification by a publicly
42
announced statement
Such interpretations may constitute grounds
Amendment

for protest pursuant to Section 203.43

Protest Procedure
a person subject to44 a provision of a
schedule
regulation, order,
price
may file a protest "specifically setting
forth objections to any such provision and affidavits or other written

Under Section 203 of the Act
or

evidence in support of such objections." The protest must be filed "in
accordance with the regulations to be prescribed by the Administrator."
MRev. Reg. 1, � 1300.19, 7 Fed. Reg. 8962 (1942); Rev. Reg. 3, � 1300.210, 8 Fed. Reg.
S27, S482 (1943).
'"Patrick Cudahy Family Co. v. Bowles,
F. (2d)
(Em. App., Nov. 2, 1943) ;
Armour & Co. of Delaware, v. Brown, 137 F. (2d) 233, 239 (Em. App., 1943).
'"Rev. Reg. 1, � 1300.20, 7 Fed. Reg. 8962 (1942) ; Rev. Reg. 3, � 1300.211, 8 Fed. Reg.
527 (1943).
�

�

wIbid.
"Ibid.

aRev. Reg. 1, � 1300.51, 7 Fed. Reg. 8965 (1942)

; Rev. Reg. 3, � 1300.241, 8 Fed. Reg.
(1943).
"Rev. Reg. 1, � 1300.52, 7 Fed. Reg. 8965 (1942) ; Rev. Reg. 3, � 1300.244, 8 Fed. Reg.
530 (1943).
"United States Gypsum Co. v. Brown, 137 F. (2d) 803, 806 (Em.
App., 1943) ; Galban
Lobo Co., S. A. v. Henderson, 132 F. (2d) 150, 152 (Em.
App. 1942), cert, denied, 318

530

U. S. 756 (1943).

"Under Rev. Reg. 1, � 1300.24, 7 Fed. Reg. 8963 (1942), and Rev.
Reg. 3, � 1300.215,
8 Fed. Reg.

if such

528, 5482 (1943), a person is "subject to" a provision of a regulation "only
provision prohibits or requires action by him." In Buka Coal Co. v. Brown, 133
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Regulations Nos. 1 and 3 describe the protest form,
contents, and accompanying papers.45 It is essential to substantially
comply with these stipulations.46 Filing must be within 60 days after
the issuance of any regulation or order under Section 2 (or within 60
days after the effective date of a price schedule covered by Section
47
206), with, the proviso that "At any time after the expiration of such
sixty days any persons subject to any provision of such regulation, order,
or price schedule may file such a protest based solely on grounds arising
This very inept statutory
after the expiration of such sixty days."48
Revised Procedural

(2d) 949, 952" (Em. App., 1943), the court expressly endorsed this interpretation: "This
contemporaneous administrative interpretation of the Act is a reasonable one and we
F.

At page 9S1 it

�

was

further stated

"

by the court that 'Subject to' is a phrase
of much more limited connotation than 'aggrieved by' or 'adversely affected by'."
*Rev. Reg. 1, � 1300.27, 7 Fed. Reg. 8963 (1942), and � 1300.34, 7 Fed. Reg. 8964
(1942); Rev. Reg. 3, � 1300.217, 8 Fed. Reg. 528 (1943), and � 1300.224, 8 Fed. Reg.
528, 5482 (1943).
"Frank v. Henderson, 133 F. (2d) 207 (Em. App., 1942), cert, denied, 318 U. S. 772
(1943), upheld the Administrator in his decision that a telegram addressed to the com
plainant by OPA, and five letters from the former to the Administrator, did not con
stitute a protest under the Act and procedural regulations.
An oral protest does not satisfy the requirements of the statute or of the procedural
regulations, which may be waived in part, but "the document sought to be treated as
a protest must at least be filed within the statutory period and comply substantially with
the statutory requirements relative to the content of a protest."
Bogart Packing Co.
v. Brown,
F. (2d)� (Em. App., Oct. 19, 1943).
"Section 206 of the Act, 56 Stat. 35, 50 U. S. C. App. � 926 (Supp. 1942), states that
the price schedules effective under the old Executive Order price control are given life
automatically under the Act of 1942, having their new effect on the day the Administrator
took office. Such price schedules, it is provided, shall be subject to protest and review,
but it has been held that the protest and review provisions do not apply to transactions
which occurred while Executive Order price control was in effect.
Galban Lobo Co.,
S. A. v. Henderson, 132 F. (2d) 153 (Em. App., 1942), cert, denied, 318 U. S. 756 (1943).
"Complainant in Harlem Metal Corp. v. Brown, 136 F. (2d) 242 (Em. App., 1943),
failed to protest a price schedule within 60 days after its effective date.
Subsequently
an amendment to the price schedule was issued by the Administrator which increased com
Protest was then filed not only with respect to the
plainant's "adverse differential"
amendment, but purportedly as to the original provisions of the price schedule, on the
theory that the amendment had the effect of reviving the right to protest the original
schedule. It was held that to sustain such an argument would be contrary to the spirit
of the Act which embodies the 60-day limitation, and "would obviously handicap the
Administrator in granting relief in meritorious cases of hardship for in each case he
would have to weigh the desirability of relieving the individual hardship against the
undesirability from the public standpoint of reopening the price structure to general
protest." Id. at 245.
Consistently, the court pointed out in Armour & Co. v. Brown, 137 F. (2d) 233, 239
accept it."
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interpreted to mean that a 60-day limitation runs
from the time that the grounds for protest arose.49
Within 60 days after such filing or 90 days after the issuance of the
subject regulation or order (or 90 days after the effective date of a
price schedule covered by Section 206), whichever is later, the Admin
istrator shall either grant or deny the protest in whole or in part, notice
such protest for hearing, or provide an opportunity to present further
evidence. Note that the statute only requires some action, not necessarily
final, to be taken within the time specified.50 If procedural action is
taken within the statutory period no further time limit is expressly
imposed upon final action thereafter. But it has been decided "that
by clearest implication the Act requires such action within a reasonable
time."51 Legislation has been introduced in Congress amending the Act
so as to require final action by the Administrator on a protest within
60 days after its filing or 30 days after the enactment of the amend
The bill has not moved out of
ment to the Act, whichever is later.52
language

has been

committee.53
If the protest is denied it is incumbent on the Administrator to inform
the protestant of the grounds for denial and of any economic data and
other facts officially noticed by the Administrator, including facts found
(Em. App., 1943), that a protest of a denial of petition for adjustment does not open
validity of the original regulation, but merely goes to the question of
whether the Administrator was arbitrary and capricious in his decision on the adjustment
up for review the

request.
Maris referred to this language in Galban Lobo Co., S. A. v. Henderson, 132
(2d) ISO, 1S1 (Em. App., 1942), cert, denied, 318 U. S. 756 (1943): "For while those
which
provisions of Section 203(a) of the Emergency Price Control Act of 1942
prescribe the time within which to file a protest based on grounds arising after the effective
date of a price schedule are, to say the least, imperfectly expressed, both parties agree

"Judge

F.

.

.

.

that it is the intention of the Act to grant for that purpose a period of 60 days from
the time when the grounds of protest arose." Procedural regulations require filing "within

period of sixty days after the protestant has had, or could reasonably have had, notice
grounds." Rev. Reg. 1, � 1300.26, 7 Fed. Reg. 8963 (1942) ; Rev.
Reg. 3, � 1300.216, 8 Fed. Reg. 528, 3534, 5482 (1943).
F. (2d)
B�Safeway Stores, Inc. v. Brown,
(Em. App., Oct. 12, 1943).

a

of the existence of such

�

�

"Ibid.

raS. 238, 78th Cong., 1st Sess. (1943).
raS. 238 was introduced on January 11, 1943, by Senator Reed for himself and for
Senator Gillette.
Senators
On

Feb.

received

It

was

referred to the Committee

on

the

Murdock, Chandler, and Wherry was appointed
6 a report was requested from the Office of
on

March 9.

No further action has been taken.

Judiciary.
on

A subcommittee of

Feb. 8 to consider the bill.

Price

Administration.

It

was
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as

a

51

54
result of action taken under Section 202.

203(c) of the Act empowers the Administrator to restrict the
protest proceedings "to the filing of affidavits, or other written evidence,
and the filing of briefs."55 Exercise of this discretionary authority poses
the question in a specific case as to whether a fair hearing has been
Section

afforded the protestant. To what extent does the Act and pursuant regu
the fundamental prerequisites of a fair hearing?
Generally, under the statute, he is entitled to support his protest by

lations guarantee
affidavits

or

other written evidence.

for

and

The

complainant

may

request

an

in accordance with

subpoenas
hearing
apply
procedural
regulations if his application is accompanied by an adequate showing
that proceedings confined to written evidence and briefs would not do
justice under the circumstances.56 The Act does not require that, prior
to decision, the complaining party be informed of evidence in favor of
the regulatory provision contested, but procedural regulations stipulate
that evidence submitted by the Administrator for the record without an
oral hearing shall be served on the protestant who shall be given reason
able opportunity for rebuttal.5'* If it is necessary to satisfy general prin
ciples of procedural due process because the protest record is also the
record upon which judicial review is predicated,58 it would appear that an
adequate quasi-judicial hearing can be given under these provisions.
In the light of the nature of the proceeding and the character of the
rights involved, sufficient opportunity for the presentation of evidence
and rebuttal is accorded the protestant. Compulsory process may not

oral

M"The Administrator is thus required to accompany his order of denial with a written
an opinion, setting forth the grounds,

statement, which in practice has taken the form of

including the basic facts,
.upon

as

well

which his decision is based."

App., Nov. 5, 1943).
In Lakemore v. Brown,

as

the

economic

and

Montgomery Ward

legal conclusions and reasoning,
v. Bowles,
F. (2d)
(Em.

& Co.

�

�

(2d) 355, 359, 360 (Em. App., 1943), the court held
beyond the requirements of the statute when, prior to the
decision on the protest, he offered complainant an opportunity to rebut certain economic
data and generalizations of which the former had taken official notice.
"^For illustrations of other administrative proceedings in the United States which are con
fined to written evidence and briefs, see Report of the Attorney General's Committee on
Administrative Procedure, Sen. Doc. No. 8, 77th Cong., 1st Sess. (1941) 404-410.
"Rev. Reg. 1, �� 1300.39, 1300.44, 7 Fed. Reg. 8964 (1942) ; Rev. Reg. 3, �� 1300.229,
1300.234, 8 Fed. Reg. 529, 1798, 5482 (1943).
"Rev. Reg. 1, � 1300.37, 7 Fed. Reg. 8964 (1942) ; Rev. Reg. 3, � 1300.226, 8 Fed. Reg.
529 (1943).
"Act, � 204(a), 56 Stat. 31, 50 U. S. C. App. � 924a (Supp. 1942).
137 F.

that the Administrator went
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right

Journal

under the Act

or

[Vol.

regulations,

32

:

p. 42

but that is

a necessary incident of due process in administrative proceedings.59
It may be argued, however, that to apply general procedural due
process standards to protests is academic theorizing. The primary pur

not

provide an opportunity for administra
regulatory provision challenged.60 To this
extent protests are quasi-legislative.
They are directed against regula
tions or orders of general applicability as distinguished from proceed
61
ings against specific parties such as those involved in the Morgan cases.
The Emergency Court of Appeals does not concur in this reasoning, as
evidenced by its very recent pronouncement: "The protest proceeding
before the Administrator is judicial in character since the protestant

pose of

protest proceedings is

to

tive reconsideration of the

seeks individual relief from the

The

erity

complainant

to

raise every

regulation."62
Brown,� who apparently had the tem
constitutional question remotely pertinent to the Act
in

Taylor

v.

procedure, heard this judicial observation on
procedural due process under the statute and under Revised
Procedural Regulation No. 3 : "We think that this procedure is adequate
to protect the rights of the complainant, and therefore, accords him due
process of law. As the Supreme Court said in National Labor Relations
Board v. Mackay Co., 1938, 304 U. S. 33, 351, 58 S. Ct. 904, 913, 82
L. Ed. 1381: 'The Fifth Amendment guarantees no particular form of
procedure; it protects substantial rights'."64
and related administrative
the

point

"�Missouri

of

rel. Hurwitz v. North, 271 U. S. 40 (1926) ; Low Wah Suey v. Backus,
(1912); Brinkley v. Hassig, 130 Kan. 874, 289 Pac. 64 (1930).
""It is the object of the protest procedure to give the Administrator a chance to recon
sider any challenged provisions in the regulation in the light of further evidence or argu
ments which may be advanced by the protestant
the Administrator, from the neces
sities of the case, does not come with a virgin mind to the consideration of a protest.
He has previously performed the official act of issuing the regulation, the terms of which
of course reflect his conclusions on many economic, administrative and legal
questions."
Lakemore Co. v. Brown, 137 F. (2d) 355, 360 (Em. App., 1943).
"Morgan v. U. S., 298 U. S. 468 (1936), 304 U. S. 1 (1938), rehearing denied, 304 U. S.
23 (1938), 307 U. S. 183 (1939), 313 U. S. 409 (1941).
F. (2d)� (Em. App., Nov. 5, 1943).
""Montgomery Ward & Co. v. Bowles,
"137 F. (2d) 654 (Em. App., 1943).
ex

225 U. S. 460

...

�

"�Id. at 662.
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II

Judicial Review

Organization of Emergency Court
Section 204(c) establishes the United States Emergency Court of
Appeals, to be constituted of three or more judges of the United States
district courts and circuit courts of appeals as designated by the Chief
Justice of the United States.65 The chief judge of the Emergency Court,
also named by the Chief Justice of the United States, is authorized to
divide the court into divisions of three or more members, any such divi
sion having the power to render a judgment as a judgment of the court.
The statute provides that the court may hold sessions at such places as it
may specify.
These statutory provisions are reflected in the Rules of the United
States Emergency Court of Appeals, adopted May 12, 1942, and made
66
Rule 3 reiterates the authority of divi
effective as of May 20, 1942.
sions of the court. Under Rule 4 the court shall always be open for
business, there being no stated terms. Sessions are held in Washington,
In order to
D. C, or in other places designated by the chief judge.
effectuate this policy Rule 23 (Hearing Calendar) provides that, at the
time of filing the complaint, the complainant may submit a written re
quest for hearing at a place other than Washington, D. C. After
considering this application together with the request of the Price Admin
istrator the chief judge determines the place of hearing with due regard
These rules manifest a con
to the other cases pending in the court.
scientious effort by the Emergency Court to conform to the legislative
directive contained in the Act to "prescribe rules governing its procedure
in such manner as to expedite the determination of cases of which it has
jurisdiction under this Act." (� 204c).
"Any person who is a member in good standing of the bar of the
Supreme Court of the United States, or of any circuit court of appeals
"On March 2, 1942, Chief Justice Stone named the following: Justice Fred M. Vin
(App. D. C), Chief Judge; Judge Calvert Magruder (C. C. A. 1st); Judge Albert
B. Maris (C. C. A. 3rd). On June 4, 1943, Judge Bolitha J. Laws of the U. S. District
son

Court for the District of Columbia was appointed and Judge Maris named Chief Judge,
Justice Vinson having resigned. The Clerk of the Court is Herman C. Beasley, whose
office is located in the building of the United States Court of Appeals for the District
of Columbia.

MS0 U. S. C. App. following � 924 (Supp. 1942); Rosen, The United States Emergency
Court of Appeals (1942)

65 N.

J. L. J. 505-7, 513-14.
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States, including the United States Court of Appeals for
Columbia, or of any district court of the United States,
or of the highest
appellate court of any State or Territory", shall be
entitled to practice before the Emergency Court upon application in
of the United

the District of

accordance with Rule 8.

Jurisdiction
of his

person who is aggrieved by the denial or partial denial
protest may, within thirty days after such denial, file a complaint with
the Emergency Court of Appeals
praying that the regulation, order,

"Any

.

.

.

price schedule protested be enjoined or set aside in whole or in part."
(� 204a). The language clearly makes denial or partial denial of com
plainant's protest a condition precedent to right to judicial review. In
the recent Safeway decisions by the Emergency Court on October 12,
1943, it was held "that this means that the protest must have been actu
ally denied by an overt act of the Administrator."67 Failure of the
Administrator to take final action within a reasonable time after expira
tion of the statutory period within which he must take some action does
Strict interpreta
not constitute the necessary denial or partial denial.68
tion of the statute is alleviated only to the extent that dicta suggest the
propriety of issuance by the Emergency Court, in aid of its jurisdiction, of
a writ of mandamus directing the Price Administrator to take final action
upon a pending protest.69 The opinion cites as authority for the issuance
of such a writ Section 262 of the Judicial Code (28 U. S. C. A. � 377),
the terms of which apparently preclude a protestant from seeking a
writ of mandamus in a court which could not take jurisdiction of a
complaint under the Act. So the protestant must seek the writ in the
Emergency Court, which has the powers of a district court under Sec
tion 204(c) of the Act.
Having established that his protest was denied partially or in its
entirety, the complainant still has not satisfied the statutory conditions.
or

F. (2d)
"Safeway Stores, Inc. v. Brown,
(Em. App., Oct. 12, 1943).
Cong., 1st Sess. (1943), referred to, supra note S3, would permit filing
�

�

S. 238, 78th

complaint if the Administrator failed
period.
a

'"'Safeway Stores,

Inc.

v.

Brown,

�

F.

to

(2d)

�

give

a

final

decision

within

the statutory

(Em. App., Oct. 12, 1943).

"Ibid.

Safeway attorneys contemplate taking the case
Banking and Currency Committee is studying the
col.

2.

to

the

record.

Supreme Court, and the Senate
Newsweek, Oct. 25, 1943, p. 80,
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"aggrieved" by the denial. Rule 11(b) of
the Emergency Court states that the complaint must specify "in what
manner the complainant has been aggrieved by the denial or partial
denial of his protest." This term has been judicially construed to con
note interference with some substantial right or interest accruing to the
complainant.70 The Emergency Court apparently accepts this inter
pretation although it did not insist on such a showing in Taylor v.
Brown?1 Thus, the Act requires, as prerequisite to jurisdiction of the
court, exhaustion by complainant of the administrative remedy as evi
denced by denial of a protest and proof that he was aggrieved thereby.
Having defined jurisdiction generally, the Act in Sections 204(a)
and 204(d) makes that jurisdiction exclusive. The Emergency Court,
and the Supreme Court upon review of judgments and orders of the
former, are given exclusive jurisdiction to consider the validity of any
regulation or order issued under Section 2 or of any price schedule effec
tive pursuant to the provisions of Section 206. It is provided that no
other court may give any remedial relief against regulations, orders, or
price schedules or "stay, restrain, enjoin, or set aside" any provision
of the Price Control Act authorizing the issuance of such regulations or
orders, or making effective any such price schedule.
It was inevitable that this grant of exclusive jurisdiction would be
the subject of litigation. The practical necessity for such a provision
is recognized in the Kimmel case.12 In another case the Supreme Court
of Alabama73 upheld the exclusive jurisdiction of the Emergency Court,
and its opinion was cited in Taylor v. Brown, but the Emergency Court
preferred not to meet that issue.74 Recently, the United States Supreme
Court heard an appeal on this point from the District Court of the United
States for the District of New Jersey. Lockerty v. Phillips15 decided
on May 10, 1943, squarely holds that Congress has the power to provide
that equity jurisdiction to restrain enforcement of the Price Control Act
and regulations promulgated under it be restricted to the Emergency

He must show that he

was

mSee Federal Communications Comm. v. Sanders Bros. Radio Station, 309 U. S. 470
(1940) ; Arkansas Louisiana Gas Co. v. Federal Power Comm., 113 F. (2d) 281, 284
(C. C. A. 5th, 1940) ; Yankee Network v. Federal Communications Comm., 107 F.
(2d) 212, 215 (App. D. C, 1939).
"See note 24 supra.

^Henderson

v. Kimmel, 47 F. Supp. 635, 644 (Kan. 1942).
Hatter, 243 Ala. 472, 10 So. (2d) 827 (1942).
"137 F. (2d) 654, 660 (Em. App., 1943).
TC319 U. S. 182 (1943) ; (1943 ) 41 Mich. L. Rev. 1197.

raKittrell

v.
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certiorari, to the Supreme Court. The rationale of the
decision is grounded in the premise that all federal courts derive juris
diction from the exercise by Congress of authority contained in Article
III, Section 1 of the Constitution, and that the congressional power to
ordain and establish inferior courts embraces the power of investing
them with jurisdiction, and of withholding jurisdiction from them, in
the exact degree and character decided upon by Congress.
Appellants in the case argued that the statutory stipulation that no
other court shall have jurisdiction or power to "stay, restrain, enjoin,
or set aside" any provision of the Act precludes any court from passing
on the constitutionality of the Act or regulations thereunder, since the
term "set aside" must be interpreted broadly. Chief Justice Stone recog
nized the patent fallacy in the position of appellant who failed to take
into consideration the exception of the Emergency Court and the Su
how
preme Court from this broad prohibition. The opinion does not,
or
the
of
whether
the
determine
Act,
regulations
constitutionality
ever,
under it, may be considered by other courts when the issue is raised in
the form of a defense to a criminal prosecution, or in a civil suit brought
Court,

and

on

purpose other than to restrain enforcement of the Act
It has been suggested that the legislative
suant regulations.76

for

a

of the Act evidences

proceedings

are

an

intent to

brought,

give

concurrent

or

pur

history

other courts, in which enforcement
jurisdiction with the Emergency

validity of the statute, as differ
regulations promulgated thereunder.77 If this construc
tion is adopted by the courts, an enforcing court may be placed in the
position of fining an individual or imprisoning him for violation of a
regulation or order the validity of which it cannot pass upon.78 Practical
considerations incident to effective war-time price and rent control
undoubtedly will be determinative. It is plainly indicated "that Con
gress intended that a single standard of review of price regulation should
be applied uniforrhly throughout the nation."79
This aspect of the grant of exclusive jurisdiction may be considered
Court to determine the constitutional

entiated from

TO319 U. S. 182, 189 (1943).
"Sen. Rep. No. 931, 77th Cong., 2d Sess.

(1942) 25; Nathanson, The Price Control
Act: Procedure and Judicial Review (1942) 9 Law & Contemp. Prob. 60, 75.
78See note 80 infra; Note (1943) 32 Georgetown L. J. 76; Note (1942) 37 III. L. Rev.
256.

"Davies Warehouse Co.
U. S.� (Oct. 11, 1943).

�

v.

Brown, 137 F. (2d) 201,

205

(Em. App., 1943),

cert,

denied,
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by the United States Supreme Court. On Octo
Administrator
v. Willingham et al.80 was appealed
29, 1943, Brown,
In ruling on a peti
to the Supreme Court by the Justice Department.
tion by the OP A to enjoin Willingham from violating rent regulations,

in the immediate future

ber

the district court declared unconstitutional the rent control provisions
of the Act and pursuant regulations. The Supreme Court therefore must
decide whether the district court, in an enforcement proceeding, had
to rule

jurisdiction

on

the

constitutionality

of the Act and

regulations

issued under it.

Scope of Review
When the Administrator is served with a copy of the complaint he is
statutorily required to certify and file with the Emergency Court a
transcript of that portion of the protest record material to the com
plaint, including the economic data and other facts of which the Ad
ministrator has taken official notice. (� 204a). The procedural regula
tions further particularize the contents of the transcript for judicial re
view.81 Neither the Act nor these regulations require that the Admin80

1943). This case relied on Payne v. Griffin,
(M. D. Ga.
,
(M. D. Ga., Aug. 30, 1943), which was a civil suit by a tenant against
a landlord under Section 205(e)
to recover a money judgment for an alleged violation
of a regulation. The Price Administrator intervened.
In the Griffin case the court found that it had jurisdiction to determine the constitu
tionality of the Act and regulations thereunder: "A district court can entertain only such
cases as Congress gives it jurisdiction to try.
Jurisdiction to try any case or class of
cases may be withheld altogether.
But once Congress confers jurisdiction to try a case it
cannot withhold power to decide the case according to applicable law.
If a court has
jurisdiction to try a case, it has inherent power to determine whether an act on which the
existence of the right of action depends, conforms to the Constitution."
The -court
reasoned that, for purposes of constitutional consideration, the statute and the imple
menting regulation are interdependent: "If the regulation is valid, it has the force of
law but it is no law apart from the statute itself.
But when Congress directs a
court to enforce a regulation by rendering a money judgment, the court is bound to
decide whether such judgment is authorized by law, and a regulation made in pur
suance of a statute in conflict with the Constitution is not law."
Lockerty v. Phillips is
referred to, but is not treated as controlling because it expressly excluded from con
sideration jurisdiction in criminal enforcement proceedings and civil suits brought for a
purpose other than to restrain enforcement of the Act or related regulations.
Having established its jurisdiction, the district court concluded that the rent provi
sions of the Act are invalid since they unconstitutionally delegate legislative power.
Moreover, it was held that the provisions for protest and appeal do not afford due process.
fflRev. Reg. 1, � 1300.50, 7 Fed. Reg. 8965 (1942) ; Rev. Reg. 3, � 1300.240, 8 Fed. Reg.
530 (1943).
F. Supp.

�

F. Supp.

�

�

�

...

.

.

.
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incorporate in the record of the complainant's protest proceeding
transcript filed in court the evidence which supports the facts
set forth in the statement of considerations accompanying the regula
tion when promulgated or the facts set forth in the opinion denying
the protest.82 Rule 15(a) of the court states that the transcript must
be filed no later than 20 days after service of the complaint on the
Administrator or, if a motion to dismiss is filed, no later than 15 days
after service upon the Administrator of an order disposing of the motion.
As. to subject matter, the scope of review is confined to objections set
forth in the protest and evidence83 contained in the transcript, with the
proviso that, upon application in accordance with Rule 18,84 the court
may admit additional evidence which was either rejected by the Admin
istrator or which could not reasonably have been offered to or included
by the Administrator. (� 204a). Such additional evidence is presented
to the Administrator for preparation of a supplemental transcript85 un
less he requests presentation direct to the court. (� 204a). Rule 15 (d)
governing corrections to the transcript reads as follows: "If anything
material to either party is omitted from the transcript or supplemental
transcript of proceedings by error or accident or is misstated therein,
the parties by stipulation or this court, on a proper suggestion or of its
own initiative, may direct that the omission or misstatement shall be
corrected, and if necessary that a supplemental transcript shall be certi
fied and transmitted by the Price Administrator."
Failure to take
of
this
rule
be
to
the
advantage
very prejudicial
may
complainant's case
for the court may not exercise its prerogative to take the initiative in
correcting the transcript.86
istrator
or

in the

^Montgomery

Ward & Co.

""Economic generalizations

v.

Bowles,

F. (2d)

�

�

(Em. App., Nov. 5, 1943).

conclusions included in the record, however indispensable
in the Administrator's process of reasoning in denying the protest, are not "evidence".
It is for the Emergency Court to say whether they have any rational basis. Lakemore Co.
or

Brown, 137 F. (2d) 3SS,

360 (Em. App., 1943).
Application for leave to Introduce Additional Evidence within
ten days after service of the transcript.
ffiEm. App. Rule 15(b), 50 U. S. C. App. following � 924 (Supp. 1942).
v.

^'Either party may file

"""Apart
data

upon

materials

an

from all other
which

were

the

objections,

the record before

us

does not contain the economic

Administrator acted in

not included in

the

formulating the regulation itself. Such
transcript filed by the Administrator, presumably be

he did not

regard them as material to the issues raised by the protest proceedings
and by the complaint.
Complainant did not move under Rule 15(d) of our rules,
50 U. S. C. A. following section 924, to have the
transcript supplemented by the inclusion
cause

.

.

.

of the economic data and other facts of which the Administrator took
official notice in

Administrative Law

1943]

59

204(b) further circumscribes the scope of review by imposing
upon complainant the burden of establishing "to the satisfaction of the
court that the regulation, order, or price schedule is not in accordance
The facts upon which the
with law,87 or is arbitrary or capricious."
as
he
Administrator states
justification for the regulation, "are
relies,
exist
unless
and
until the contrary is established by
to be presumed to
evidence offered by the complainant."88 The burden is exaggerated by
the accepted doctrine that such a tribunal as the Emergency Court, in
reviewing administrative decisions, will not substitute its judgment on
questions of fact for that of the administrative official or body. Failure
to maintain this burden precludes the Emergency Court from enjoining
or setting aside the regulation, order, or price schedule.89
In so defining and assigning the burden of proof the Act gives recogni
tion to the presumption of validity of quasi-legislative action. The "sub
stantial evidence" test, requiring substantial evidence in the record to
justify an order in controversy, is not incorporated in the statute, per
Section

haps because it is concededly more appropriate to judicial review of
proceedings which are in every respect quasi-judicial. The primary func
tion of the Emergency Court, therefore, is to determine the validity of
the regulation or order contested, giving deference "to the considered
judgment of the Administrator";90 secondarily, to review the denial of
the particular protest as to procedure. An arbitrary or capricious denial
of a protest is grounds for remanding the case to the Administrator
Regulation No. 169 and without which we are in no
judgment upon the validity of the regulation.'' Armour and
Co. of Del. v. Brown, 137 F. (2d) 233, 240 (Em. App., 1943).
Tn Lockerty v. Phillips, 319 U. S. 182, 189 (1943), the Supreme Court said: "We think
it plain that orders and regulations involving an unconstitutional application of the
statute are 'not in accordance with law' within the meaning of this clause, and that the
constitutional validity of the Act, and of orders and regulations under it, may be deter
mined upon the prescribed review in the Emergency Court."
F. (2d)� (Em. App., Nov. 5, 1943).
^Montgomery Ward & Co. v. Bowles,
^Chatlos v. Brown, 136 F. (2d) 490, 496 (Em. App., 1943), illustrates the application
of this standard of proof: "The Administrator makes the generalization that operating
economies effected by landlords in these times result for the most part from reduction
of competitive expenditures, deferment of which in no way imposes a cumulative burden
on rental property.
If such was not the case here, the burden was on complainant to
formulating
position to

Maximum

pass

a

Price

rational

�

establish the contrary.
Upon the whole case

we conclude that complainant has not maintained the burden put
by � 204(b) of establishing to our satisfaction that the regulation is not in
accordance with law, or arbitrary or capricious."
"Hillcrest Terrace Corp. v. Brown, 137 F. (2d) 663, 668 (Em. App., 1943).
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not inconsistent with the court's opinion,91 but
of the order or regulation itself if a
character
proof
is to be obtained.
or
it
aside
decision enjoining
setting
In summary, the review is not die novo, a heavy probative burden is

for further

proceedings

must go to the

assigned the complainant, and the court addresses itself primarily
validity of the original regulation or order.

to the

Powers
the Emergency Court is empowered to act as a dis
trict court with respect to the jurisdiction defined by the Act.92 (� 204c).
This broad assignment of power is made subject to a very controversial
statutory exception: "the court shall not have power to issue any
temporary restraining order or interlocutory decree staying, or restrain

Generally speaking,

part, the effectiveness of any regulation or order
issued under section 2 or any price schedule effective in accordance

ing,

in whole

or

in

provisions of Section 206." On as good authority as that of
Supreme Court in Scripps-Howard Radio, Inc. v. Fed
eral Communications Commission?3 this represents the only time that
Congress has stripped an appellate court of its staying power, "a power
That case develops
as old as the judicial system of the nation".94
the answer to any challenge of the validity of denial to the Emergency
Court of the power to grant interlocutory relief. The right to any par
ticular form of relief is not within the purview of the due process guar
antee.
Interlocutory injunctive relief traditionally has been subject to
judicial discretion95 and "there is no constitutional reason why Congress
may not itself determine that in appropriate circumstances interlocutory
injunctions or their equivalent shall not be granted by the courts to

with the

the United States

wIn Armour and Co. of Del.

v. Brown, 137 F. (2d) 233 (Em. App., 1943), denial of
adjustment provision when the applicant brought his case within the
framework of the provision was deemed an arbitrary act.
The cases were remanded to

relief under

an

the Administrator.

^Rule 9(a) of the court reads
these rules the
of three
c.

as

follows: "Except as otherwise provided by law or by
to that followed in a United States district court

practice shall conform

judges convened

in the District of Columbia under the Act of October 22, 1913,

32, 38 Stat. 220 (28 U. S. C. 47)."
mH6 U. S. 4 (1942).
Mld. at 17.

The court will weigh the probable harm to the public interest if a restraining order is
granted against prospective injury to the complainant upon denial of the relief sought.
Tennessee

1937).

Valley Authority

v.

Tennessee Electric Power

Co.,

90 F.

(2d) 885 (C. C. A. 6th,
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stay governmental action pending determination of its validity."96

It

expected that when the Supreme Court is forced to meet this issue
97
it will sustain the validity of the provision on these legal
squarely
grounds reinforced by the practical necessity for maintaining continuity
of price and rent control. Legislative precedents for imposing limita
tions on injunctive relief will undoubtedly be persuasive.98
As previously indicated, the Act sets out the dispositive powers of the
Emergency Court. Assuming that the complainant proves his case in
accordance with the statutory standard, the regulation, order, or price
schedule may be enjoined99 or set aside, in whole or in part, or the
proceeding may be remanded.100 (� 204a). The right to modify101 or
rescind the regulation, order or price schedule, while the complaint is
pending, is conferred upon the Administrator, who is thereby presented
with an opportunity to avoid an adverse decision.
A provision staying the effectiveness of judgments which enjoin or
set aside constitutes the second principal restriction on the powers of
the Emergency Court. The effectiveness of such a judgment is post
poned until the expiration of 30 days from the entry thereof, except
that if a petition for writ of certiorari is filed with the Supreme Court
is

Taylor

v.

The court held that denial

Brown, 137 F. (2d) 654, 661 (Em. App., 1943).

of the power to grant interlocutory relief does not render the act invalid.
"In Lockerty v. Phillips, 319 U. S. 182, 189 (1943), the Supreme Court concluded that

injunctive relief.
C. � 379 (1934),
applied in Toucey v. New York Life Ins. Co., 314 U. S. 118 (1941); Rev. Stat. � 3224
(1875), 26 IL S. C. � 1543 (1934), applied in Steinhagen Rice Milling Co. v. Scofield, 87
F. (2d) 804 (C. C. A. 5th, 1937), cert, denied, 300 U. S. 663 (1936); and the injunction
provisions of the Norris-LaGuardia Act, 47 Stat. 71 (1932), 29 U. S. C. � 107 (1940).
"Section 204(a) of the Act, in granting "exclusive jurisdiction to set aside such regula
tion, order, or price schedule, in whole or in part, to dismiss the complaint, or to
remand the proceeding", does not affirmatively stipulate that the court has exclusive
jurisdiction to enjoin a regulation, order or price schedule. There can be no doubt, how
ever, that other language authorizes the employment of the injunction, and that the exclusiveness of the jurisdiction granted in � 204(a) is intended to cover the injunctive remedy.
1O0In Hillcrest Terrace Corp. v. Brown, 137 F. (2d) 663, 668 (Em. App., 1943), the
court stated, "It is not our function to draft amendments to the regulation.
Under �
204(a) of the Act' we have power only to set aside a regulation or order, in whole or in
part, to dismiss the complaint, or to remand the proceeding to the Administrator." The
court remanded the proceeding to the Administrator so that he might, in accordance with
the opinion, devise an amendment to the adjustment provisions in issue.
101Under Rule 15(b) of the court the supplemental transcript would include "any
modification made in the regulation, order, or price schedule" as a result of presentation
it need not pass upon

the constitutionality of this restriction

"Section 265 of the Judicial Code, 36 Stat. 1162

of additional evidence to the Administrator.

(1911),

on

28 U. S.
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within the 30-day period the effectiveness of the Emergency Court's
judgment will be postponed until the Supreme Court denies the petition

disposes of the case. (� 204b).
Lastly, the adjudicative powers of the court are limited as to finality
of judgment.
Section 204(d) gives complainant an absolute right to
file a petition for writ of certiorari in the Supreme Court within 30
days after entry of a judgment or order, interlocutory or final. The
standard of review in the Supreme Court is that which governs review
The Supreme Court is
of a judgment of a circuit court of appeals.
directed to give precedence on the docket to such cases and to expedite
their disposition.
In conclusion, some consideration should be given to the essential
character of the Emergency Court as an integral unit of our system

or

Does the court exercise the powers of a constitutional court
legislative tribunal? An inferior constitutional court derives its

of courts.
or

of

a

authority

from

an

exercise

of its power to ordain and estab
III
of the Constitution.102 Article
to Article

by Congress

lish such courts pursuant
III guarantees that judges of constitutional

during good

behavior.

courts

shall hold their offices

Contrarily, legislative courts,

of Claims103 and the Court of Customs and Patent

such

as

the Court

Appeals,104

derive

authority from the judicial power conferred by the Constitution.
They are created under the general right of sovereignty which exists

no

in the

government,

or as

one of the miscellaneous powers of
But the determination of the status

incident to

under the Constitution.

Congress
of a particular court is complicated by the fact that whether it is a
legislative or constitutional court is not determined by the power under
which Congress purports to act.
The Bakelite case105 suggests the
basis
for
the
distinction:
a
primary
legislative court may not be vested
with jurisdiction over matters as to which litigants have a constitutional
right to a judicial hearing.
In the light of these general principles, examine the status of the
United States Emergency Court of Appeals. It was established by Con
gress, and given the powers of a district court as applied to a limited
jurisdiction. Its judges are designated by the Chief Justice of the United
States from the bench of the federal district courts and circuit courts
American Ins. Co.

v.

lSee Williams

S.,

Canter,

1 Pet. Sll

(U. S. 1828).
(1933).
'See Ex Parte Bakelite Corp., 279 U. S. 438 (1929).

'Ibid.; Katz,

v.

U.

Federal

289 U. S. 553

Legislative Courts (1930),

43 Harv. L. Rev. 894.
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appeals. Upon granting of certiorari its decisions are reviewable in
Supreme Court in the same manner as a judgment of a circuit court
of appeals is reviewed. There is not a scintilla of authority in the Act
upon which the Emergency Court could predicate regulation of the
of

the

Administrator in his exercise of administrative discretion.
Constitu
tional issues in respect to which litigants are entitled to a judicial hear
ing as a matter of constitutional right are within the court's jurisdiction.

support of the position that the Emergency Court is

In

judicature is the
the provisions of

fact that the court
which

and which constitutes
to wage

are

terminable

generally

an

was

on

a

legislative

established under

June 30, 1943,

or

exercise of the power of

an

act,

earlier,106
Congress

war.

On the basis of this

analysis it is submitted that the Emergency
constitutional
court.
The United States Supreme
specialized
Court apparently agrees. The premise of Lockerty v. Phillips is that
Court is

the

a

"Congressional

power to ordain and establish inferior courts under

Article III Section 1 of the Constitution includes the power 'of in
vesting them with jurisdiction either limited, concurrent, or exclusive,

withholding jurisdiction from them in the exact degrees and
character which to Congress may seem proper for the public good'."107
This decision may be interpreted as holding that jurisdiction to restrain
enforcement of the Act, or of regulations promulgated under it, is with
held from other federal courts under the authority of Article III, and
vested exclusively in the Emergency Court and the Supreme Court
under that same authority.
Stated in more direct phraseology, the
Court
was
Supreme
compelled to treat the Emergency Court as a
constitutional court in order to uphold its exclusive jurisdiction over
issues on which litigants had a constitutional right to a judicial hearing.
Jurisdiction over matters which Congress is unable to commit to the
final determination of executive officers certainly cannot be vested in a
legislative tribunal to the exclusion of all other constitutional courts with
the exception of the United States Supreme Court.
and of

Over-all
At

Analysis of Decisions
this writing the Emergency Court

has rendered 22 decisions.108

106Act, � 1(b),

56 Stat. 767, 50 U. S. C. App. � 901b (Supp. 1942).
1OT319 U. S. 182, 187 (1943).
losTwo opinions decide three cases each, consolidation having been effected under Rule 19.
F. (2d)
Safeway Stores, Inc. v. Brown,
(Em. App., Oct. 12, 1943) ; Armour
�

�

and Co. of Del.

v.

Brown, 137 F. (2d)

233

(Em. App., 1943).
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previously cited with one exception,109 in which a motion
granted, there being no objections.
An analysis of these decisions reveals the following facts: (1) 19
opinions dismissed the complaint,111 two remanded the cases to the
Administrator for further proceedings in conformity with the opinion,
and one rejected the complainant's suggestion under Rule 15 (Tran
script); (2) no petitions for rehearing or modification of judgment
have been approved;112 (3) one petition for certiorari has been granted
by the Supreme Court,113 two have been denied,114 and one is pend
ing;115 (4) two decisions have been rendered in cases heard outside of
Washington, D. C.;116 (5) the approximate average time for com
pletion of litigation from the filing of complaint to decision is four
All have been
to dismiss110

was

months.
The function of this study is to outline objectively the administrative
remedy and judicial review under the Price Control Act of 1942, as
interpreted by the Emergency Court of Appeals. Its scope does not
permit extensive criticism of the decisions cited, the procedural tech
nique of the Price Administrator, and the formula for judicial review as
""Galban Lobo Co., S. A. v. Henderson, 132 F. (2d) 1S8 (Em. App., 1942).
""Rule 13 (Motion to Dismiss) reads as follows: "Within ten (10) days after the
service of the complaint the Price Administrator may file a motion to dismiss the com
plaint or to strike any portion thereof, for (a) lack of jurisdiction or (b) the failure of
the

complainant

shall be waived

to state

be included in any

"Twenty-two
Agreement)

a

claim upon which relief

by the failure
answer

cases

to file such

a

can

motion, but

be granted.
No such objection
such objections and prayer may

filed under Rule 16."

have been dismissed prior to

hearing

under Rule 20

(Dismissal by

.

"^Rule 27 governs rehearings.

It provides that "petitions for rehearing or modification
judgment shall be made in writing and filed with the clerk of the court within ten
days after the judgment is entered."' Provision is made for filing of, an answer or objec
tions. Generally there is no oral argument.
Navies Warehouse Co. v. Brown, 137 F. (2d) 201 (Em. App.,
1943), cert, granted,
U. S.� (Oct. 11, 1943).
""United States Gypsum Co. v. Brown, 137 F. (2d) 360 (Em.
App., 1943), cert, denied
U. S� (Oct. 25, 1943) ; Frank v. Henderson, 133 F. (2d) 207
(Em. App., 1942),
cert, denied, 318 U. S. 772 (1943).
""Complainant in Taylor v. Brown, 137 F. (2d) 654 (Em. App., 1943), filed a petition
for certiorari on Aug. 28, 1943.
of

�

""Several cases, in which decisions have

delphia, New York

and Atlanta.

not

been

rendered,

were

heard in

Seattle,

Phila
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adopted elsewhere.117
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approach has been

STEWART, JR., U.S.N.R.*

mNote (1943) 32 Georgetown L. J. 76; H. R. Rep. No. 862, 78th Cong., 1st Sess. (1943).
Also refer to American Bar Association, Report of the Special Committee on Adminis
from which the following excerpt is taken:
A. B. A. Rep.
(1943)
If the citizen were charged with
Emergency Price Control Act of 1942.
criminal offense, under the Bill of Rights he would enjoy the right to
an ordinary
a
But if
speedy and public trial, by an impartial jury of the state and district.
charged with criminal violation of the Price Control Act, or prosecuted civilly, he may
have the benefit of constitutional and statutory protections and defenses only in
the Emergency Court of Appeals at Washington (Section 204(d), Emergency Price Con
Even then he must first have undertaken formal protest proceedings before
trol Act).
the Price Control Administrator, which may consume three months (Section 203(a)).
Then he must take some time, say a month, to get the case into the Emergency Court
staffed by specially assigned judges busy in their several circuits. Meanwhile that court
has no authority to grant him a stay of the price regulation (Section 204(c)), something
that Congress has never before withheld (Scripps-Howard Radio v. Comm'n, 316 U. S. 4,
17). Even should that court find for him, its judgment is suspended for at least a month,
and for an indefinite time if the Government shall seek certiorari in the Supreme Court
(Section 204(b)). At the very least six months will have elapsed, after which the issues
will long since have become moot or the Office of Price Administration may make some
insufficient adjustment and so require the parties to start all over again. Not only is the
statutory review illusory, but it effectively precludes recourse to non-statutory review
which might otherwise be available. The consequent lack of any practical review leaves
the statute merely advisory and the administrative arm supreme."
*The opinions or assertions contained herein are the private ones of the writer and are
not to be construed as official or as, reflecting the views of the Navy Department or the
naval service at large.

trative
"Take

Law

the

�

�

,

FEDERAL LEGISLATION
INSURANCE UNDER THE SHERMAN ACT
bills have been introduced into Congress, which

�"JPHREE
effect,

are

to the

nothing contained in the Act of July 2, 1890, as amended, known as the
Act, or the Act of October IS, 1914, as amended, known as the Clay
ton Act, shall be construed to apply to the business of insurance or to acts in
the conduct of that business or in any wise to impair the regulation of that
business by the several States."1
"That
Sherman

These bills have arisen because of United States v. South-Eastern Under
writers Association2 which is now before the Supreme Court on appeal,
the District Court having sustained the defendants' demurrer to the
indictment alleging violations of Sections 1 and 2 of the Sherman Act.3

enacted, would have upon
face, they appear to be ex
Hancock, proponent of the House bill,

It is not clear what effect these

the determination of this

pository legislation, and
stated at the hearings,

Mr.

if

bills,

On their

case.

"it is not correct to characterize the proposed bills as an amendment of either
or Clayton Acts or as a present or future exemption of a business
heretofore within the purview of those acts."4
the Sherman

The courts look with considerable disfavor upon this kind of
tion. In Stockdale v. Insurance Companies, the Court said,

legisla

undoubtedly true that in our system of government, the law-making
Congress, and the power to construe laws in the course of
their administration between citizens, in the courts.
And it may be conceded
that Congress cannot, under cover of giving a construction to an existing or
an expired statute, invade private rights, with which it could not interfere
by
"It is

power is vested in

a

new

or

affirmative statute.

"But where it

can

be retroactive in its

exercise

effect, the

a

by passing

a

new

form of words which it

uses

power

statute, which may
put this power in

to

cannot be material, if the purpose is clear, and that purpose is within
the power.
Are we captiously to construe the use of the word 'construe'
as an invasion of the judicial function where the effect of the statute and the
purpose of the statute are clearly within the legislative function?"5

operation

.

.

.

*S. 1362, H.R. 3269, H.R. 3270, 78th Cong., 1st Sess. (1943).
aSl F. Supp. 712 (N. D. Ga. 1943), appeal granted,
U. S.� (1943).
326 Stat. 209 (1890), IS U. S. C. �� 1-7 (1940).
�

lJoint Hearing before Committees
78th

Cong.,

1st Sess.

E87 U. S. 323, 332

on

the

Judiciary

(1943) 116.
(1873).
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Court may construe these bills, if enacted, as a
as applied to the insurance business rather
construction of that Act.
If it does, it will be

Supreme

of the Sherman Act

repeal
than
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as

a

legislative

free to decide United States

without

regard

unless the law

tively

v.

South-Eastern Underwriters Association

present bills, for

to the

expressly provides

a

repeal will

that it shall

apply
apply.6

not
so

retroac

The discussion of the bills has not been limited to the intent of Con
gress in passing the Sherman and Clayton Acts, but has ranged from
the advisability of federal regulation to the philosophy of a dual system

government.7 The present examination will consider some of those
arguments, particularly the ones advanced in the preamble of the bills.

of

The

preamble

first

"Whereas prior

declares,

and

subsequent

1914, the business of insurance
the several

"Whereas,

to the Act of

was

and has

July 2, 1890, and October IS,
been, and is now, regulated by

States; and
as a

matter of

local concern, the several States, respectively, each as
citizens, do regulate all acts of insurance
within their respective borders;
."

it deems for the best interest of its

companies performed

Is it true that the states "do

.

regulate all acts of
a department of

It is true that all states have

.

insurance

companies"?

insurance.

All states

require that certain formalities be observed before an agent or insurance
At least thirty-two
company is permitted to operate within the state.
states require that standard forms be used.8
In the matter of rate
regulation, only one state, as part of its governmental function establishes
fire insurance rates;9 and at least twenty-eight states by statute permit
private rating bureaus to operate.10 In some of the states which allow
private rating bureaus, the superintendent has the authority to order a
�Rev. Stat. � 13 (1875),

1 U. S. C. � 29 (1940).
See Joint Hearing before Committees
Judiciary on S. 1362, H.R. 3269, and H.R. 3270, 78th Cong., 1st Sess. (1943) 141-142.
''Hearing before Committee on the Judiciary on S.1362, Joint Hearing before Committees
on the
Judiciary on S. 1362, H.R. 3269, and H.R. 3270, 78th Cong., 1st Sess. (1943) passim.
8Arizona, California, Connecticut, Georgia, Idaho, Illinois, Iowa, Louisiana, Maine, Massa
chusetts, Michigan, Minnesota, Nebraska, Nevada, New Hampshire, New Jersey, New
Mexico, New York, North Carolina, North Dakota, Oklahoma, Oregon, Pennsylvania, Rhode
Island, South Carolina, South Dakota, Texas, Virginia, Washington, West Virginia, Wis
consin, Wyoming.
"Texas Stat. (Vernon) 1936, art. 4878 et seq.
"Arkansas, Colorado, Idaho, Illinois, Indiana, Kansas, Kentucky, Louisianna, Michigan,
Minnesota, Mississippi, Missouri, New Mexico, New York, North Carolina, North Dakota,
Ohio, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, Vermont, Virginia,
Washington, West Virginia, Wisconsin, Wyoming.

.on

the
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inadequate. However,

must be allowed

to

32

the

expense
agents, though they
reviewing rates, are not subject to his regulation.11
It is clear that no state regulates all acts and many states regulate very
few of the acts of insurance companies.
The preamble continues,

by

as an

the state officer

been, nor is it now, the intent or the desire of the
rights of the States or to assume to itself functions
which have long been accepted as best performed by the States; and
"Whereas there is no need, through a Federal bureau or otherwise, for the
Congress to displace or encumber the regulation by the States of the business
of insurance;
."
"Whereas it has not

to invade the

Congress

.

.

implies that present state legislation is adequate, or
not hampered by federal control, they will find it
possible to regulate the business of insurance adequately.
"Adequate" regulation requires among other things that the policy
holders be protected from excessive charges, and from losses through
the insolvency of companies. These ends may be achieved if the states
can control the rates and the investments of the insurance
companies
operating within their borders.
Despite the number of state insurance departments and their long
experience, there are many obstacles to their regulation of rates which
the several states may never satisfactorily overcome.
The superin
This declaration

that if the states

tendent

or

are

commissioner of insurance in

some

of those states which

permit rating bureaus is authorized to modify "unreasonable" rates.
The measure of reasonableness, when specified in the statutes, is usually
to the effect that underwriting profit over a five-year period should not
exceed five per cent.
Such a standard is not entirely satisfactory, for
it ignores income from investments, requires segregation of underwriting
expenses from other expenses, and may permit an extremely large return
stockholders.12
If, instead of this standard, the base customarily used in public utility
regulation rate of return to invested capital were applied to the in
surance business, the above difficulties
might be solved. However, the
interstate nature of the insurance business would interpose further diffito

�

�

"Commercial Standard Ins. Co.

(Tex. Civ. App. 1930).
"For a detailed discussion,
(1932) 42 Yale L. J. 107.

see

v.

Bd. of Ins. Comm'rs of

Note, The

Rate

Texas,

34 S. W.

(2d)

343

Regulation of Fire Insurance Companies
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entirely

within

many states.

69

branch of a public utility is usually located
most insurance companies spread across
whereas
state,
Any attempt to allocate invested capital on a state-by-

operating
a

state basis would be

completely arbitrary.

Policy-holders

in

a

state in

insurance company receives most of its investment income
would be benefited and policy-holders elsewhere correspondingly penal
ized. Moreover, no uniformity of rates as between companies could be

which

an

achieved because of this variation in other-than-premium income.
A further difficulty in rate regulation involves schedule regulation.

procedure in the fire insurance business requires examination
of each individual risk to determine into which classification according

The usual

�

construction, occupancy, exposure and public protection such risk
falls and, therefore, what rates should be charged. The investigation of
rates must be not only as to the reasonableness of the total income de
rived, but also whether the rates charged each class are appropriate.
If they are not, if the rates charged one type of property are too high
and those charged another too low (in regard to the loss which actually
occurs in the respective categories), then the overcharged property class
If such discrimination
will be subsidizing the undercharged group.
for
in
of
industrial
favor
occurs,
example,
large
property owners, then a
state with slight industrialization may, in effect, be subsidizing its neigh
boring industrial state.
The impossibility of a state's detecting such discrimination is shown
by a recent study made by the New York Insurance Department which
stated that,

to

�

"A classification system, in order to provide a verification of the rates charged,
should follow the pattern of the rating system. The various state and local
rating organizations throughout the country use different schedules and rating
In the interest of uniformity, the National Board of Fire Under
methods.

writers has recommended the adoption of
for all states. Individual companies would

a

standard statistical classification

a uniform rating system on
country-wide basis rather than varying methods of coding and reporting
experience according to the different schedules and rate classes in the different

prefer

a

territories."18

The National Board of Fire Underwriters is seeking to overcome a
lack of statistics for the compilation of accurate premium rates. The
rate charged a particular category should depend upon the general prob�Fire Insurance Rates and Rating Methods (Dec. 24, 1942) The Spectator (Property
Insurance Review) 10, 12.
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ages, which is the foundation of the whole insurance business, must be
based on extensive experience with each class of property. If the period

enough to reflect recent trends, and unrelated
classes are not combined, it is safe to say that no one state has enough
fire losses in each class to provide a basis for a reliable and equitable rate
of time studied is short

structure.

As evidence of
The

more

the action of the National Board should be noted.
homogeneous the classifications of property are

this,

detailed and

made, the less arbitrary the
604 classes

were

One of the

reasons

classes

was

charged become. Yet, "the original
1925, to 28 in 1928, and 26 in 1932.

rates

reduced to 156 in

for the reduction in the number of National Board
that the premium volume on most of the classes in many

small that wide fluctuations in loss ratios did not produce
reliable indications for rate adjustment in such states."14 Despite this
simplification, "at the present time, the experience report has little
states

was so

relationship

rating methods."15

to

Further difficulties beset

a

state

multiple-location property

state

attempting to regulate rates on inter
on personal property which may

and

interstate.

move

of

"adequate" regulation is protection of the indi
by a monopoly. For example,
if the members of an association can legally withdraw all their business
from an agent who does not live up to the rules of the association, and if
the association includes the major portion of the insurance companies
operating in the area, such an agent might be forced out of business.
On the other hand, if an insurance company does not conform to the
association's rules, and if members of the association may lawfully re
fuse to reinsure risks assumed by that company or to deal with any
agency which writes insurance for it, that company may be driven out
A second

requisite

vidual from destruction of his business

of business.

Although
nize the

jected

many states have anti-trust laws, and most states recog
law doctrine of "restraint of trade", individuals sub

common

competition such as that outlined above have frequently been
invoking the aid of the law."16 Appeals to the common

to

unsuccessful in
"Ibid.

"Ibid.

�

"Continental Ins. Co.
Brock

v.

Hardie,

v.

114 Fla.

Bd. of Fire

670, 154 So.

Underwriters, 67 Fed. 310 (N. D. Cal. 1895);
(1934) ; Beechley v. Mulville, 102 Iowa 602,
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phrased in terms defined by the common law, have
English doctrine that actions of a combination or
the
are
on
same
footing as individual actions, that the actions
monopoly
will not be enjoined nor a recovery allowed unless the acts are them
selves illegal.17 Both of these types of activity are alleged by the Gov
law

or

to statutes

failed because of

an

ernment, in the indictment in United States v. South-Eastern Under
writers Association19, to be violations of Section 2 of the Sherman Act.
The actual and

potential adequacy

of state

regulation of

the insurance

business appears to be questionable. The inter-state nature of the in
surance industry makes precise regulation of rates on a state-by-state
basis almost

impossible.

to make its

investments

Furthermore, to force the insurance
a state-by-state basis would result

on

state must do this

inefficiencies.

Yet

vestments

those states in which the insurance

to

a

or

surrender its control

business
in gross
over in

companies find

it

to invest their funds.

profitable
By far the most difficult problem facing the states attempting to
regulate the insurance business is the lack of an adequate remedy against
companies which violate state rules. Of course, a company could be
fined, but the fine must be paid by increased rates or by depletion of
A state can exclude an insurance company,19 but few states
reserves.
So that if an association
can afford to exclude all insurance companies.
representing most of the insurance companies opposes state regulation,
the state's position becomes such that it must be prepared to modify its
regulations or set up its own insurance system.20
The preamble of the bills concludes,
"Whereas it has not
Acts of

ing
by

been,

nor

to the business of insurance

the

is it now, the intent of the Congress that the
as amended, be construed as apply

July 2, 1890, and October IS, 1914,
States;

or as

impairing

the

regulation

public interest that Congress affirm
safeguard the States in the regulation of the business

"Whereas it is in the
and

There

are

two

of that business

and

implications

in these statements

�

its intent and desire
of insurance:

"
.

.

first that the Sherman

(1897) ; Bersch v. Fire Underwriters Ass'n of St. Louis, 241 S. W. 428
People v. New York Bd. of Fire Underwriters, 7 Hun. 248 (N. Y. 1876) ;
Werth v. Fire Companies Adjustment Bureau, 160 Va. 84S, 171 S. E. 2SS (1933).
"Mogul Steamship Co. v. MacGregor, 21 Q.B.D. S44 (1888).
U. S.� (1943).
US1 F. Supp. 712 (N. D. Ga. 1943), appeal granted,
71 N. W. 428

(Mo. 1922)

;

�

"Bothwell v. Buckbee, Mears Co., 27S U. S. 274 (1927).
""See Joint Hearing before Committees on the Judiciary
H.R. 3270, 78th Cong., 1st Sess. (1943) 108, 109.

on

S. 1362, H.R. 3269 and
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was not intended to include the business of insurance, and second
that the Sherman Act should not interfere with state regulation.
In justification of one of the bills (S. 1362), Senator Bailey (who
sponsored it) asserted that the Supreme Court through a long line of
decisions had stated that insurance was not commerce; that the Anti

Act

was seeking to overturn this well established doctrine;
that, therefore, Congress should reaffirm its intent upon the subject.21
The fact that a bill has been introduced; rather than reliance placed
upon those decisions, warrants an examination of the nature of the

trust Division

insurance business.

regards the impact
(transportation, com
exclusive federal regulation.
(2) Busi

Business may be divided into three
of federal

regulation.22 (1)
munication, etc.) is subject to
ness of a general intra-state
interstate

categories

Interstate
nature

as

commerce

may have such

an

occasion be

effect upon
the Federal

that it may
regulated by
Government, though until specifically and exclusively subrogated by
federal regulation, it is properly taxed and regulated by the states.
(3) Local business which in no way affects interstate commerce is sub
ject to the exclusive regulation of the states.
The statements in Paul v. Virginia and succeeding cases23 to the effect
that "the business of insurance is not commerce"24 are understood by
commerce

on

the proponents of the bills to mean that the Federal Government has not
the power to regulate insurance. Such a contention was advanced in the
recent case of Polish National Alliance v. National Labor Relations
In its

Board.

opinion,

the Circuit Court of

Appeals said,

"The support which these cases afford petitioner's contention is not so real
as first impression might indicate.
Certainly they are not decisive. It must
be noted that in each of them the Court was considering the power of the State
to tax or regulate, and not the power of Congress under the Commerce Clause.
It has frequently been held that the line which marks the beginning of the
state's power

to

tax

or

regulate

is

not

the

terminal

boundary

of

federal

power."25
In

a

recent

district court decision

^Hearing before Committee

on

Judiciary

on

concerning
S. 1362, 78th

the

Cong.,

application of the
1st Sess.

(1943)

7.

The Minnesota Rate Cases, 230 U. S. 3S2, 398-403 (1913).
^Paul v. Virginia, 75 U. S. 168 (1869); Hooper v. California, 155 U. S. 648
(1895);
New York Life Insurance Co. v. Cravens, 178 U. S. 389
(1900) ; New York Life Ins. Co.
v. Deer Lodge
County, 231 U. S. 495 (1913).

MHooper

v. California, 155 U. S. 648, 655
(1895).
"136 F. (2d) 175, 179 (C. C. A. 7th, 1943), cert, granted,

U. S.�

�

(1943).
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Fair Labor Standards Act to
"It is clear that

The effect of Paul
into that

they

v.

are

an

insurance company the

court said

engaged in interstate commerce."26

Virginia

was

category of interstate

to federal control.
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to decide that

commerce

insurance does

which is

In the

not fall

subject exclusively

light of Wickard v. Filburn27 it is obvious
belongs
activity which is subject to both
state and federal regulation.
However, it does not necessarily follow that insurance is embraced
that insurance

in that class of

within the concept "trade or commerce" as used in the
Sherman Act.
Mr. Justice Frankfurter said in Kirschbaum v.

As

Walling,

"while a phase of industrial enterprise
may be subject to control under the
National Labor Relations Act, a different
phase of the same enterprise may not
come within the 'Commerce'
protected by the Sherman Law."28

Although this first implication must remain in doubt, the implication
that the Sherman Act impairs state
regulation is clearly false. In the
recent case of Parker v.
the
Court
Brown,
said,

"We may

for present purposes that the California
prorate program
would violate the Sherman Act if it were
organized and made effective solely
by virtue of a contract, combination or conspiracy of private
persons, individual
or corporate.
"But it is plain that the prorate
program here was never intended to operate
by force of individual agreement or combination. It derived its
authority and
its efficacy from the
legislative command of the state and was not intended to
operate or become effective without that command.
We find nothing in the
language of the Sherman Act or in its history which suggests that its
purpose was
assume

.

to restrain

lature.

.

.

a

.

.

state

."29

or

its officers

(italics supplied).

or

agents from activities directed by its legis

The arguments of the
preamble are,
1. that the states
regulate all acts of insurance
2. that state
regulation is

companies,

potentially adequate

for the protection of
the citizens of each
state,
3. therefore, that the Federal Government
should not interfere with
state

regulation.

"Hinkler

v. Eighty-Three Maiden Lane
Corp., SO F. Supp. 263 (S. D. N. Y. 1943).
the District Court held that "the essential
characteristics of that portion of
the insurance business of the tenants
which is interstate commerce are lost before we
reach the position held
by the

However,

plaintiff."

w317 U. S. 102 (1942).
"316 U. S. 517, 521 (1942).
"317 U. S. 341, 350 (1943).
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The first argument is not true, and the second is very doubtful. Cer
tainly these grounds cannot support the conclusion. There is con

siderably more weight in the argument that to replace state regulation
by federal control would upset much well-established case law. This
would cause, for the period of readjustment, confusion and uncertainty
in the insurance business.
But

even

if it is conceded that federal

regulation

would be unwise

H.R. 3269 and H.R.

3270, are
bills, S.1362,
federal
to
regulation.
justifiable. They
prevent
designed
In the first place, the Sherman Act is not regulation in the customary
sense of the word.
The Anti-trust Division of the Department of Jus
tice is not a regulatory body. Hence the bills would not exclude federal
"regulation" in its true meaning. The National Labor Relations Act,3C
at the

present time,

not

these
are

not

Fair Labor Standards Act31 and Federal Trade Commission Act32

regulatory

acts which may be held

applicable

to the insurance

are

business.

If the purpose of these bills is "to affirm the intent of the Congress that
regulation of the business of insurance remain within the control

the

of the several

States," why

do

they specify

the Sherman and

Clayton

Acts, but omit any reference to these regulatory federal laws?
Far more important than this, however, is the unwarranted restriction
of the Sherman Act.

Act, which has come to represent a funda
philosophy, does not impair positive state regulation.
On the contrary, it supplements specific state prohibitions against un
authorized combinations fixing ^ates and monopolizing the insurance
This

mental American

business.

By stating that nothing contained in the Sherman Act shall be con
strued to impair the regulation of the insufdsnce business by the several
states, Congress could clearly and adequately state their position. But
the bills go further to state that nothing in the Sherman Act shall be
construed to apply to the business of insurance or to acts in the conduct
of that business. This nullification of the Sherman Act has not been
justified. In the last analysis the bills are based on a false conception
of existing insurance control.
They will do more to distort than to
effectuate the intentions expressed therein.
This discussion has been confined primarily to the Sherman Act and
to the fire insurance business.
However, the bills are not so limited.
"�49 Stat. 449 (193S), 29 U. S. C. �� 151-166 (1940).
m52 Stat. 1060 (1938), 29 U. S. C. �� 201-219 (1940)
^38 Stat. 717 (1914), 15 U. S. C. �� 41-58 (1940).
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Probably the

most

important aspect of these bills

is that

they include
only

the whole business of insurance and that the exemption is not
from the Sherman Act but from the Clayton Act also.

it is contended that insurance was never intended to come
of the Sherman Act, no such contention can be made
sanction
the
within
regarding the Clayton Act. Under Section 7 of that Act,33 insurance
companies may not "acquire, directly or indirectly, the whole or any part

Although

of the stock
in

commerce

or
.

other share

capital

of two

or more

corporations engaged

If this
." except for the sole purpose of investment.
removed, as the bill under consideration proposes to do,
.

restraint were
the tremendous volume of securities now held by the life insurance
business could be converted to voting stock, with which insurance com
could dominate whole fields of commerce.

panies

EUGENE E. THREADGILL

*�38 Stat. 731 (1914), IS U. S. C. � 18 (1940).

NOTE
OPA, SMALL BUSINESS, AND

THE "DUE PROCESS" CLAUSE�

A STUDY IN RELATIONS

'T'HE myriad contingencies of all inclusive price control as given to
the Office of Price Administration have raised in the past two
years a plethora of complex legal questions, and for the small entrepre
The sharp issue
neur there has been a paucity of satisfactory answers.
that has arisen out of the maze of litigation involving the various

aspects of the Emergency Price Control Act is whether the Act

assures

due process of law as guaranteed under the Fifth Amendment, or whether
it is in certain respects confiscatory. A complete comprehension of this
problem presupposes a thorough understanding of the nature of the
control agency, both in itself and in its external relations.
2(a) of the Emergency Price Control Act of 19421 gives to
the Price Administrator the basic grant of authority to control com

price

Section

given the power to exercise control
judgment they have risen or threaten to rise
He is

modity prices.
whenever in his

over

to

an

prices
extent

inconsistent with the purposes of the Act. The basic
standard canalizing the discretion thus lodged in the Administrator is
that the maximum prices established must be "generally fair and equit
or

in

a manner

Now the exact connotation and

able".

comprehension of

*56 Stat. 24, SO U. S. C. App. � 902a (Supp. 1942).

Section

the

2(a) reads

phrase

in part

as

follows: "Whenever in the judgment of the Price Administrator (provided for in section
201) the price or prices of a commodity or commodities have risen or threaten to rise
to

an

extent

regulation

or

or

in

a

manner

inconsistent with

order establish such

maximum

the purposes of this
or maximum prices

price

Act, he
as

in

by
judg

may

his

generally fair and equitable and will effectuate the purposes of this Act.
practicable, in establishing any maximum price, the Administrator shall ascertain
and give due consideration to the prices prevailing between October 1 and October IS,
1941 (or if, in the case of any commodity, there are no prevailing prices between such
dates, pr the prevailing prices between such dates are not generally representative be
cause of abnormal or seasonal market conditions or other
cause, then to the prices prevailing
during the nearest two-week period in which, in the judgment of the Administrator, the
prices for such commodity are generally representative), for the commodity or com
modities included under such regulation or order, and shall make adjustments for such
relevant factors as he may determine and deem to be of general
applicability, including
the following: Speculative fluctuations, general increases or decreases in costs of
produc
tion, distribution, and transportation, and general increases or decreases in profits earned by
sellers of the commodity or commodities, during and subsequent to the
year ended October
ment

So far

will be
as

1, 1941."
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"generally

fair and

equitable"

77

is at first blush

a

little

nebulous,

and

it becomes necessary to look behind the words to ascertain the meaning
they are to convey and to answer questions such as these that immedi

ately come to mind:
May prices be considered "generally fair and equitable" which are
nevertheless too low to permit certain small producers or sellers to
continue doing business with their particular commodity at a profit?
To what does the term "generally" in the phrase "generally fair
and equitable" refer? What percentage of the industry affected by the
regulation is embraced within the comprehension of the term "generally",
and does it allude to number of sellers

or

volume of sales?

The former

general counsel of Office of Price Administration gave a
clear
and
very
cogent answer to the first question in a lengthy treatment
of this subject when, after rhetorically posing the question whether
price regulation would be considered "generally fair and equit
able" which forced certain small high cost producers out of business,,

or

not

a

he stated that the

answer

"must be in the affirmative".2

The Senate report on the Act readily affords an answer to the second
query when it states that under this Act prices are deemed "generally
fair and

equitable"
to the

for

sellers

a specific commodity when they are fair and
responsible for the major part of the output of

equitable
commodity.3
Thus, in the situation where seven or eight large scale producers are
responsible for, let us say seventy-five per cent of the output of a par
ticular commodity (e.g. the cigarette industry), and two or three1 hun
dred small producers are responsible for the remainder, the maximum
price determinant for that commodity will be fairness to the seven or
eight large scale producers. And large productivity and low costs
are normally economic bedfellows.
Consequently, it is within the au
thority of the Price Administrator to establish a maximum price regula
tion for a given commodity without regard for the equities of the vast
majority of the producers of that commodity, some of whom will un
doubtedly find the regulation unfair, and some of whom will even find
it prohibitive.
that

2Ginsburg,
(1942)

The

Emergency Price Control Act of

1942: Basic

Authority and Sanctions

9 Law & Contemp. Prob. 27.

''Sen. Rep. No. 931, 77th Cong., 2d Sess. (1942) IS.

generally fair and
the output of any

equitable

as

commodity."

applied

to

the sellers

requires that "prices be
responsible for the major part of
The bill

78
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Immediately, John Doe, small producer and member of the forgotten
can no longer legally produce at a profit, will feel that there
has been an infringement upon the rights guaranteed him under the
Fifth Amendment and scurry in search of a legal remedy. Faced with
the necessity of gaining speedy relief if suspension of operations is to
be avoided, the small producer is denied recourse to state or federal
courts for injunctive relief by the procedural provisions of the Act
which expressly extract from the jurisdiction of state or federal courts
the power to consider the validity of any price regulation or order, or
to stay, restrain, enjoin or set aside, in whole or in part, any provision
of the Act authorizing the issuance of such regulations or orders.4 In
stead, with his maximum price regulation now in effect and his further
profits thereby enjoined, John Doe, small producer, is directed by the
provisions of the Act through a tortuous procedural tunnel, which begins
with the filing of a formal protest with the Administrator specifically
setting forth objections to the regulation by which he is affected to
gether with affidavits and evidence in support of these objections.5
What are the chances for speedy relief if he adopts the line of procedure
directed in the Act? In Brown, Price Administrator v. Safeway Stores,
Inc., decided in the Emergency Court of Appeals on October 12, 1943,
the Court said that it had no jurisdiction under the Act to pass upon an
appeal before the Price Administrator had given his decision upon the
protest, even though the Price Administrator had exceeded his time limit
for making such decision.6 The complainants had alleged that "the failure
coterie who

456 Stat. 31, SO U. S. C. App. � 924d (Supp. 1942). Section 204(d) of the Act reads
part: "The Emergency Court of Appeals, and the Supreme Court upon review of
judgments of the Emergency Court of Appeals, shall have exclusive jurisdiction to de
termine the validity of any regulation or order issued under section
2, of any price
in

schedule effective in accordance with the

provisions of section 206, and of any provision
regulation, order, or price schedule. Except, as provided in this section,
no court, Federal, State, or
Territorial, shall have jurisdiction or power to consider the
validity of any such regulation, order, or price schedule, or to stay, restrain, enjoin, or
set aside, in whole or in part, any provision of this Act
authorizing the issuance of such
regulations or orders, or making effective any such price schedule, or any provision of
any such regulation, order, or price schedule, or to restrain or enjoin the enforcement
of any such provision."
5S6 Stat. 31, SO U. S. C. App. � 923a (Supp. 1942).
"The court ruled here that its jurisdiction was not
acquired until there had been an
overt act of denial by the Administrator to the
petitioner's protest. It further sug
gested that where the Administrator had exceeded his time limit in making a decision,
mandamus might lie.
The efficacy of mandamus in this
situation, despite the Court's
dictum here, is dubious. See H. R. Rep. No.
862, 78th Cong., 1st Sess. (1943) 6.
of any such
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and refusal of respondent to act upon complainant's protest are not in
accordance with the law, are arbitrary and capricious, and constitute in
fact a denial of the protest:" In the concrete, the effect of this decision
is to

give

the Administrator

the merits of the

jected

to

where

a

a

an

undefined amount of time to

ponder

over

protest, while the protestant's business is being sub

slow process of disintegration. It will readily be
producer is saddled with a price regulation which

seen

that

small

precludes
profit, a procedural channel with a bottleneck
of this nature will be exceedingly uninviting.
Aside from considerations of speed and expedience in the acquisition
of relief, let us consider momentarily the possibility of the aggrieved
producer's getting any relief at all. The sole basis for a petition would
be that the price regulation, laid down by the Price Administrator as
"generally fair and equitable", precludes the possibility of further pro
duction at a profit. On this ground alone rests his contention of the
invalidity of the regulation. And with a high degree of certitude he
might be advised before the filing of such petition that it would not
be efficacious in gaining for him a satisfactory decision. Maximum price
regulations are quasi-legislative enactments of general applicability; and
The
while their fairness must be general, it need not be specific.7
Act expressly so provides.
a
of
the
Hence,
thorough study
statutory
processes made available to the aggrieved seller or producer might con
ceivably leave him convinced that, after an arduous and costly journey
through the charted procedural passes, he would find himself still spiked
on the horns of the dilemma that he faced at the outset: cease production
or break the law.
The possibility of effecting an escape through setting
lower quality standards in production as a means of cutting operating
costs is virtually nil, as the Act has empowered the Administrator to
construct strong barriers around this apparent opening.8 Thus, to anafurther

production

at

a

7Sen. Rep. No. 931, 77th Cong., 2d Sess. (1942) IS.

"Because of the legislative nature
regulations establishing maximum prices, applying to large numbers of sellers, the bill
does not guarantee a profit to each individual seller."
8S6 Stat. 26, SO U. S. C. App. � App. 902d (Supp. 1942). Section 2(d) of the Act
provides: "Whenever in the judgment of the Administrator such action is necessary or
proper in order to effectuate the purposes of this Act, he may, by regulation or order,
regulate or prohibit speculative or manipulative practices (including practices relating
to changes in form or quality) or hoarding, in connection with any commodity, and
speculative or manipulative practices or renting or leasing practices (including practices
relating to recovery of the possession) in connection with any defense-area housing
accommodations, which in his judgment are equivalent to or are likely to result in price
of
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lyze the devious processes established by the Act to get an equitable
price adjustment is to comprehend the complexity of the problem with
which the small entrepreneur is faced when his price regulation is pro
hibitive of profit.
That a just rule of law promulgated by competent authority of the
state for the common good could have the immediate effect of denying
him his erstwhile means of livelihood is a concept so patently repugnant
and self contradictory in the mind of the aggrieved producer that it is
not at all anomalous to envision him as scorning the procedural remedies
offered in the Act, and electing to meet the Attorney General in criminal
court, if necessary. By violation of the regulation affecting him he holds
himself out to criminal prosecution under Section 205(b) of the Act
and subjects himself to a fine of up to five thousand dollars or a period
of imprisonment of one year, or both.9 Whenever the Administrator is
given reason to believe that there has been such a violation, he may
certify the facts to the Attorney General, who may, in his discretion,
bring an appropriate criminal proceeding in the proper federal district
For the purpose of a concrete analysis of the legal rights and
court.
duties involved here, let us assume that our aggrieved small producer
violates his price regulation, still possessing the firm conviction that
it is unconstitutionally confiscatory, and the faith that at long last his
day in a federal court will justify him.
Clearly the only defense available to him in such a prosecution will
be of a constitutional nature, and this brings up the sharp issue, may
the defendant in criminal proceedings for the violation of an OPA regulaor

rent

increases,

as

the

case

be, inconsistent

may

with

the

purposes

of

this Act."

Sen. Rep. No. 931, 77th Cong., 2d Sess. (1942) 17. "In order to achieve effective price
control it may often be necessary to regulate or prohibit practices which are equivalent

price or rent increases.
Examples of such practices in connection with a
commodity include manipulation of the form or quality so that the same price is charged
for an inferior or less desirable product.
."
"56 Stat. 33, SO U. S. C. App. � 925b (Supp. 1942). Section 205(b) of the Act reads
as follows:
"Any person who wilfully violates any provision of section 4 of this Act,
to concealed

.

.

.

.

and any person who makes any statement or entry false in any material respect in any
document or report required to be kept or filed under section 2 or section 202, shall,
upon conviction

for not

thereof, be subject

to

a

fine of not

more

than

$5,000,

or

to

imprison

than two years in the case of a violation of section 4(c) and for
not more than one year in all other cases, or to both such fine and imprisonment.
Whenever the Administrator has reason to believe that any person is liable to punishment
tinder this subsection, he may certify the facts to the Attorney
General, who may, in his
ment

discretion,

more

cause

appropriate proceedings

to be

brought."
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question of the validity of the regulation? An examination
a negative response to this query, for Section 204(d)

of the Act indicates
reads in part :

"The Emergency Court of Appeals, and the Supreme Court upon review of
judgments and orders of the Emergency Court of Appeals, shall have exclusive
jurisdiction to determine the validity of any regulation or order issued under
section 2, of any price schedule effective in accordance with the provisions of
section 206, and of any provision of any such regulation, order, or price schedule.
Except, as provided in this section, no court, Federal, State, or Territorial,
shall have jurisdiction, or power to consider the validity of any such regulation,
order, or price schedule, or to stay, restrain, enjoin, or set aside, in whole or in
part, any provision of this Act authorizing the issuance of such regulations or
orders, or making effective any such price schedule, or any provision of any
regulation, order or price schedule, or to restrain or enjoin the enforcement of
any such provision."

Certainly there is no room for misunderstanding here it is clarity
epitomized. No distinction is made between civil and criminal proceed
ings. In the absence of such an express distinction, it must be assumed
that the provision is applicable to both. Is this denial to the defendant,
of his right to invoke a constitutional defense, in conflict with the tradi
tional concept of due process as guaranteed under the Fifth Amendment?
To date we have not had a ruling from the United States Supreme Court
on this precise question.
However, from the Lockerty v. Phillips10
decision handed down at the close of last term we may glean some in
sight into the feelings of the Court on this matter. In this case the
appellant, Clem Lockerty, a wholesale meat dealer in New Jersey, had
brought suit in the district court for the District of New Jersey to
restrain the United States Attorney from prosecution of pending and
prospective criminal proceedings against the appellant for violation of
Maximum Price Regulation No. 169. The appellant urged in his bill
of complaint that the enforcement of the regulation would preclude
his continuance in business, that the regulation was invalid, and that the
Act as applied to him worked a violation of due process under the Fifth
Amendment. The district court dismissed the suit for want of jurisdic
tion, citing the jurisdictional exclusion clause, Section 204(d) of the
Act.11 On appeal the United States Supreme Court, speaking through
Chief Justice Stone, affirmed the denial of the district court and upheld
the validity of Section 204(d). In substance the Court told the appel�

10319 U. S. 182 (1943).
US0 Stat. 32, SO U. S. C. App. � 924d (Supp. 1942).
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denial of due process to him, that he had
had opportunity to test the validity of his price regulation by filing
protest with the Administrator, and if the Administrator ruled adversely,
Court of Appeals. This he had waived.
the
lant that there had been

no

Emergency
by petitioning
And not having pursued the administrative remedy provided by the
statute, he could not now allege a violation of the due process clause.
In discussing the exclusive jurisdiction clause of the Act the Court
said:

"By this statute Congress has seen fit to confer on the Emergency Court (and
the Supreme Court upon review of decisions of the Emergency Court)
equity jurisdiction to restrain the enforcement of price orders under the Emer
withdrawn that jurisdiction
gency Price Control Act. At the same time it has
from every other federal and state court. There is nothing in the Constitution
which requires Congress to confer equity jurisdiction on any particular inferior
federal court. All federal courts, other than the Supreme Court, derive their
jurisdiction wholly from the exercise of the authority to 'ordain and establish'
inferior federal courts, conferred on Congress by Article III, left Congress free
It could have
to establish inferior courts or not as it thought appropriate.
declined to create any such courts, leaving suitors to remedies afforded by
state courts, with such appellate review by this Court as Congress might pre
The Congressional power to ordain and establish inferior courts
scribe.12
includes the power 'of investing them with jurisdiction either limited, concurrent,
or exclusive, and of withholding jurisdiction from them in the exact degrees and
character which to Congress may seem proper for the public good.'
on

.

.

.

"

compelling logic of the Court in up
validity
jurisdiction clause in this case be
holding
mutatis
mutandis, in upholding the clause where the
equally efficacious,
defendant attempted to raise the constitutional question in the criminal
Could the court tell John Doe, producer defendant, in
trial itself?
criminal proceedings that he had waived his chance to test the validity
of his price regulation when he failed to pursue the administrative
remedy provided in the statute? In Lockerty v. Phillips the Court
sensed the imminence of this question and in the last sentence of the
opinion delicately stepped around it:
Now the

question is,

the

would the

of the exclusive

"We have

no occasion to determine now whether, or to what
extent, appellants
challenge the constitutionality of the Act or the Regulation in courts
other than the Emergency Court, either by way of defense to a criminal prose
cution or in a civil suit brought for some other purpose than to restrain
enforcement of the Act or regulations issued under it."

may

raHere the Chief Justice cited the

226, 234 (1922) and Mclntire

v.

cases

of, Kline

v.

Wood, 7 Cranch 504,

Burke Construction
506

(1813).

Co.,

260 U. S.
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Without doubt the Court will have occasion to make such a decision
When the issue arises it will be sharp and clear-cut and will
soon.

unequivocal answer. If the Court decides that the extraction
of jurisdiction over the validity of OPA regulations from federal dis
trict courts in criminal proceedings works a violation of due process
under the Fifth Amendment, the flood gates will be open. All of the
contingencies sought to be avoided by the legislative drafters through
the exclusive jurisdiction clause will arise. Proof and consideration of
complex economic data relating to the validity of the regulations will
result in long drawn out trials. The expert personnel of OPA will con
sume half of its time touring the country testifying in judicial proceed
ings. Conflicting decisions will be handed down by the various district
courts and there will be no certainty on the universal applicability of
any regulation until it is passed upon by the Supreme Court. In short,
effective enforcement of price control will be dealt a death-blow.
On the other hand if the Court decides that the denial of the right to
raise the question of the constitutionality of a regulation in a federal
criminal court does not effect a violation of due process for the defendant,
it will be making a departure from the traditional concept of due process
of law, as enunciated in 1935 in Panama Refiatmg Company v. Ryan13
when the United States Supreme Court stated,

demand

an

"If the citizen is to be

for the crime of

violating a legislative order
commission, due process of law requires
that it shall appear that the order is within the authority of the officer, board,
or commission, and, if that authority depends on determinations of fact, those
of

an

executive

officer,

or

punished
of

a

board

or

determinations must be shown."14

It is

exceedingly difficult to construe the Court's pronouncement here
as meaning other than that the right to have tested in criminal court
the validity of the administrative regulation, under which the defendant
is being prosecuted, is a right that always accrues to a defendant in such
criminal proceedings.
But the decision which may well have the most far reaching signifi
cance on this question was handed down in the case of Payne v. Griff en,
decided in the Federal District Court, M.D. Georgia, on August 30, 1943.
This was a suit brought by a tenant against a landlord, under Section
205(e) of the Act, to recover a money judgment for an alleged violation
"Panama Refining Company

14C/. Wichita
Kansas, et al.,

et al.

v.

Ryan

Railroad and Light Co.
260 U. S. 48, 59

(1922).

v.

et

al.,

293 U. S.

388,

432

(193S).

Public Utilities Commissioner of the State of
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provided. Defendant moved to dismiss on
regulation creating the right of action
were unconstitutional and void.
The plaintiff contended that the court
had no jurisdiction to pass upon the constitutionality of either the
Act or the regulation.
The Price Administrator came into the case
by intervention. He admitted jurisdiction to determine the constitu
tionality of the Act, but denied jurisdiction to question the validity of
the regulation. In passing upon the validity of the exclusive jurisdic
tion clause of the Act the court recognized the principle that a district
court can entertain only such cases as Congress gives it jurisdiction
to try, and that jurisdiction to try any case or class of cases might be
withheld altogether.
But, reasoned the court, once Congress confers
it cannot withhold power to decide the case
to
a
case
jurisdiction
try
to
the
applicable law. The decision reads in part:
according
of

regulation
ground that

a

the

as

therein

the Act and the

"If Congress prohibits an inferior court from trying a case, the court cannot
entertain it and, if Congress confers jurisdiction to try a case, the court can
It is bound to hear and decide the case.
not refuse to accept jurisdiction.
But, having directed the court to try the case, Congress has no authority also
to direct the court to render judgment in accordance with the terms of a void
act

in

while

disregard of the supreme law of the land. The distinction is that,
Congress can determine what cases a court can try, it cannot direct what

law sh'all control the decision."

plaintiff's contention that a federal district
court could pass upon neither the constitutionality of the Act nor the
validity of the regulation. The court then treated the Administrator's
contention that whereas a federal district court might pass upon the
15
validity of the Emergency Price Control Act of 1942, it could not pass
It said
upon the question of the validity of a particular regulation.
This

disposed

of the

in part :
"The contention of the Administrator stands no better.
In this qase plaintiff
asking a judgment for money against the defendant. If a right to such
judgment exists at all, it exists solely by reason of the statute and the regula
tion made pursuant to the statute.
If the statute is valid and the regulation

is

is

valid, they together

create

a

cause

of action for violation of the

"56 Stat. 32, SO U. S. C. App. � 924d (Supp. 1942).

regulation.

Section 204(d) of the Act
jurisdiction of state and federal courts, other than the Emergency Court
of Appeals and the Supreme Court, questions of the validity of specific regulations and
of provisions of the Act authorizing the issuance of such regulations.
But it does not
deny these courts jurisdiction in questions of the validity of the whole Act. Many
federal district courts have already ruled on questions of the
constitutionality of the
Emergency Price Control Act of 1942.
extracts from the
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valid, the regulation is nothing and no cause of action
try the case is jurisdiction to determine whether plain
tiff by law is entitled to recover. To decide that question the court is bound
If the regulation is valid, it has the force of
to ascertain what law governs.
law but it is no law apart from the statute itself. The statute and the regula
tion are interdependent in creating the cause of action and there is no cause
Whether either is valid depends upon its
of action unless both are valid.
conformity with the supreme law of the land."

If the statute is not

exists.

In brief

Jurisdiction

to

then, the reasoning of the Court in refusing to be bound by
jurisdiction clause of the Act was as follows:

the exclusive

Granted, that a district court can
Congress gives it jurisdiction to try,

entertain

only such cases as
jurisdiction to try
case
or
class
cases
be
of
withheld
any
may
altogether. But once
to
confers
a
jurisdiction
try
particular class of cases it
Congress
cannot withhold the power to try the case according to the supreme
law of the land. Because if a court has jurisdiction to try a case,
it has inherent power to determine whether an act or regulation, on
which the existence of the right of action depends, conforms to the
Constitution. This is simple hornbook law. Now, Section 205 of
the Act gives federal district courts jurisdiction to enforce a regula
tion by rendering a money judgment. Having directed the court to
try the case, Congress may not prevent the court from applying the
whole law of the land, including the Constitution, to adjudicate
and that

the issues involved.
On this and other bases the Court then went on to rule the Act itself
unconstitutional. In this it made itself unique, for the constitutionality
of the Act has been upheld by every other federal district court in which
this issue has been adjudicated. Of course, there is no denial of the
right to raise this question in any court. The Administrator himself

appeared

in

Payne

v.

Griffen

to assert this.

Section

204(d)

does not

seek to prevent this. But, for our mythical small producer, to attempt
a challenge at the Act itself is to hurl himself with abandon at an almost
issues having been adjudicated favorably
of the federal district courts. And it has been
dual basis, as a valid exercise of the war powers and as

impregnable wall, the basic
for OPA in all but

one

sustained on a
a valid vesting of power.
In United States v. Charney16 decided in the Federal District Court
'United States

v.

Charney,

SO F.

Supp. 581,

584

(Mass. 1942).
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power basis for the

Act said in part:
"The defendant's last contention is that the Act violates the Constitution of
the United States.
By Article I, � 8, of the Constitution, Congress is given
and
power to declare war and to 'make all laws which shall be necessary
These war powers carry with
for the execution of its war powers.

proper'

incidental powers necessary to the successful prosecution of the
Inc. v. Caffey, 251 U. S. 264, 40 S. Ct. 141, 64 L. Ed. 260.
It is evident from the declared purpose of the Act that the powers granted
therein are necessary for the successful prosecution of the war. This declara
tion of the purpose and necessity of the Act is entitled to considerable weight,
them the
war.

See

Ruppert,

.

supported by the terms of the Act. See Flint v. Stone Tracy Co., 220
107, 144, 31 S. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B', 1312. There
fore, there can be no serious question of the constitutional validity of the Act."

and is
U. S.

Brown, Administrator, Office of Price Administration v. Warner
Holding Co.,17 decided in the Federal District Court in Minnesota, the
Court in passing upon the validity of the delegation of power under the
In

Act said in part:

"Further, I do not think the Act creates an unlawful delegation of power.
Constitutional requirements are met when Congress clearly sets forth the
policy and establishes the standards for its application under varying condi
tions. It may then delegate to an administrative agency the power to deter
mine the details essential to carry out the legislative purpose.
The termswhereby power has been delegated by Congress in the instant act, in their
defmiteness and certainty are not unlike those which have often been sustained
by the Supreme Court as proper standards for administrative action."
.

.

.

Practically all the courts have felt that there is no sound basis for
the contention that the Act itself is unconstitutional.18 And the right
of a defendant in criminal proceedings to question the validity of the Act
itself

is, therefore,

more

nominal than real.19

Hence

can

be

seen

the

"Brown, Administrator, Office of Price Administration v. Warner Holding Co., 50 F.
Supp. 593, 597 (Minn. 1943).
lsCf. United States v. Friedman, 50 F. Supp. 584 (Conn. 1943). United States v. Beit
Bros, et al., 50 F. Supp. 590 (Conn. 1943). Brown, Administrator, OPA v.
Douglass, 50
F. Supp. 877 (N. D. Tex. 1943).
Tn United States

1943) the

v.

Sosnowitz and

court treated the

said in part: "After all,
citizen is entitled to a

Lotstein, Inc.,

et

al., 50

F.

Supp. 586, 589 (Conn.

of due process under the Act at
great lengths. It
the concept of due process does not involve the notion that the

question

forthwith process or insurance against all incidental hard
ship pending the execution of a reasonably expeditious and adequate process.
One
charged with crime, even though presumed innocent, may be detained pending trial
subject to the hardship of furnishing bail. A plaintiff plainly entitled to a large recovery
must generally wait for a while pending the course of his
litigation. Here are incidental
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import of the defendant's right to raise the question of the
validity
regulation with the violation of which he is charged.
This is the only possible efficacious defense.
Undoubtedly, we shall
have a pronouncement on this issue before long. And it may well be
expected that, before making a decision, the United States Supreme
Court will weigh heavily the consequences which will flow from the
recognition of such a right in the defendant the countless conflicting
decisions from the various federal courts on each regulation, the volumin
ous economic analyses that must be weighed in each criminal
proceeding,
the great expenditure of time that will be consumed by the necessary
appearances of OPA personnel in the various federal district courts
throughout the nation, the substitution of district applicability for na
tional in the case of each price regulation until final adjudication by the
Supreme Court, in short, the hamstringing of price control enforcement
nationally. The Court may also be expected to weigh heavily the con
sequences of the denial of such a right to the defendant, entailing, as

tremendous

of the

�

departure from the traditional concept of due process of law
provided in the Fifth Amendment. There is no middle course. A
choice must be made. If, under the exigencies of war, the Court is re
luctant to impede the progress of a war agency and extends the doctrine
of Lockerty v. Phillips, it will have flashed the green light for the for
ward movement toward a government of agencies.
It will have offi
cially baptized that trend in the development of administrative law which
Dean Pound so well depicted when he said,
it does

a

as

"It is not, as we used to
of the supremacy of the

think, under the influence of the common-law doctrine
law, that things may be done officially according to
law or without law or against law, with appropriate legal remedy in the last
two cases. What is done officially is law in itself."20
EDWARD B. WILLIAMS

hardships which the law has done its best to mitigate though powerless, from a practical
standpoint, to eliminate. A plaintiff seeking under, the Urgent Deficiencies Bill, 28 U. S.
C. A. � 47, to set aside onerous schedules is not entitled to a stay as of right; at most he
And in the opinion in Scripps-Howard Radio
may invoke the discretion of the court.
v. F.C.C.
[316 U. S. 4 (1941)], it is implicit that the denial in E.P.C.A. of this dis
cretionary power to stay to the Emergency Court of Appeals involved no conflict with
the Constitution. The denial merely leaves those affected to bear the incidental hardship
of temporary compliance. This is something less than a denial of due process."
20Pound, Administrative Law (1942) 18.
.

.
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RECENT DECISIONS
ANTI-TRUST�Judgment Entered on a Motion for a Directed Verdict in a
Criminal Action under the Sherman Act Is Not Res Judicata of the Issues

Subsequent Equity Action Brought under the Same Act. The Concur
ring Opinion Points Out That Such a Judgment May Be Res Judicata in
in

a

Some Instances.
On an indictment returned June 28, 1940 the Government prosecuted the
defendants under sections 1 and 3 of the Sherman Act, 26 Stat. 209 (1890),
as amended by 36 Stat. 1167
(1911), SO Stat. 693 (1937); 15 U. S. C. �� 1,
2, 3, 4 (1940). The pleadings alleged a conspiracy to monopolize and restrain
commerce in certain gypsum products. On Nov. 19, 1941 the trial
sustained
the motions of defendants for a directed verdict of not guilty.
judge
On Aug. 15, 1940, the present equity action under sections 1, 2, and 3 of the

trade and

Sherman Act

was

instituted.

The Government seeks to

from certain

monopolistic practices
and commerce in gypsum products.
on the ground that the parties and
tially the same as those at bar, and

and

relationships

enjoin the defendants

in connection with trade

Defendants moved for summary judgment
issues in the criminal action were substan

prior criminal action a judgment for
judicata of the issues in the instant case.
Held, by a three judge statutory court, the judgment in the criminal action is
not res judicata of the issues in the present equity action. United States v.
United- States Gypsum Company et al., 51 F. Supp. 613 (D. C. 1943).
The majority opinion, broad in scope, is fundamentally grounded on the
proposition that defendants in any civil case under the Sherman Act cannot
invoke the doctrine of res judicata through pleas based upon disposition, in
their favor, of a prior criminal case in the same cause, for the reason that said
act contemplates both a criminal and a civil proceeding in respect" to the same
wrong. Their opinion also states that, if in the criminal case there had been
an acquittal by the jury and a judgment rendered
thereon, that judgment would
not be res judicata of the issues in the instant case, citing Helvering v. Mitchell,
303 U. S. 391 (1938); Murphy v. United States, 272 U. S. 630 (1926); Lewis
v. Frick, 233 U. S. 291 (1914); Stone v. United States, 167 U. S. 178 (1897);
and United States v. Donaldson-Schultz Co., 148 Fed. 581 (C. C. A. 4th,
1906). The majority were also of the view that the quantum of proof in a
criminal case is wholly different from that required in a civil proceeding.
Defendants may be required to testify in a civil proceeding but not in a criminal
proceeding.
Mr. Justice Stephens in an able concurring opinion agreed that the defend
ants' motions for summary judgment must be denied but arrived at this con
clusion on other grounds. As stated in the concurring opinion:
"The doctrine of res judicata
rests upon the ground that the party to
be affected, or some other with whom he is in
privity, has litigated, or had an
defendants

was

obtained which is

.

in the

res

.

.
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opportunity to litigate, the same matter in a former action in
petent jurisdiction, and should not be permitted to litigate

a

it

court of com

again

to the

harassment and vexation of his opponent. ..."
"The operation of the doctrine is well settled.
of

the

A judgment in one action is
second action between the same

prosecution
estoppel against
parties upon the same cause, and is a finality concluding parties, and privies,
not only as to every matter which was offered or received to sustain or defeat
the cause but also as to any other admissible matter which might have been
a

bar

or

offered

demand,
in both.
an

then the

a

as

different claim

or

to issues involved

v. County of Sac, 94 U. S. 351 (1876).
But the decision of
finality concluding parties and privies not only as to every matter

Cromwell

issue is

which

If the second action is based upon
judgment in the first acts as a bar only

received.

or

a

was

a

offered

or

received to sustain

other admissible matter which

or

defeat that issue but also

as

to any

might have been offered or received. 2 Black
on Judgments (2d ed. 1902) � 609, page 924; Southern Pacific Railroad v.
"United States, 168 U. S. 1 (1897). The doctrine of res judicata is applicable
in successive criminal cases. United States v. Oppenheimer, 242 U. S. 85 (1916).
It is also applicable in a civil action where a prior criminal decision between
the same parties has been adverse to the defendant on a question of fact.
Local 167 v. United States, 291 U. S. 293 (1934). If a court has once decided
that the facts charged in a given case do not as a matter of law constitute a
cause of action, no mere change in the form of the remedy pursued can alter
that determination. Werlein v. New Orleans, 177 U. S. 390 (1900); Stoll v.
Gottlieb, 305 U. S. 165 (1938). The statement to the contrary in United States
v. Schneider, 35 Fed. 107 (C. C. Ore. 1888), is in conflict with these two deci
sions; and Ash Sheep Co. v. United States, 252 U. S. 159 (1920), cited to the
contrary, is distinguishable. Moreover, decision of a criminal case against the
Government by virtue of the application of principles of law to admitted facts
will foreclose, under the doctrine of res judicata, relitigation of the same cause
between the same parties not only in a subsequent criminal suit, United States v.
Oppenheimer, supra, but also in a subsequent civil suit, see United States v.
Salen, 244 Fed. 296 (S. D. N. Y. 1917). Absent a violation of law in the facts
charged in a criminal case there is no foundation for a subsequent civil suit.
If there is no wrong there is nothing upon which to proceed either criminally
or civilly. A contrary view would afford a plaintiff two opportunities to obtain
a favorable ruling on admitted facts
directly in the teeth of the reasons under
A
the
res
decision that admitted facts constitute
doctrine
of
lying
judicata.
no cause of action
recognized by law is, of course, a final judicial disposition
on the merits.
Oscanyan v. Arms Co., 103 U. S. 261 (1880) ; United States v.
But
decision of a criminal case by acquittal after submission to
Salen, supra.
a jury upon the merits will not foreclose, under the doctrine of res judicata,
relitigation of the same cause between the same parties in a subsequent civil
proceeding. This is for the reason that in criminal cases a higher standard of
�

90

The Georgetown Law

proof, i.e., proof beyond

a

reasonable

doubt,

is

[Vol.

Journal
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to conviction than is

necessary in civil cases where proof by mere preponderance of the evidence is
sufficient for a plaintiff's judgment, and for the further reason that in criminal
cases, as distinguished from civil, proof of criminal intent is necessary. Helver-

ing v. Mitchell, 303 U. S. 391 (1938) ; Murphy v. United States, 272 U. S. 630
(1926); Lewis v. Frick, 233 U. S. 291 (1914); Stone v. United States, 167
U. S. 178 (1897) ; United States v. Donaldson-Schultz Co., 148 Fed. 581 (C. C.
A. 4th, 196). Coffey v. United States, 116 U. S. 427 (1886), to the contrary
has in effect been overruled by Helvering v. Mitchell and Stone v. United
States. An additional reason why an acquittal in a criminal case, after submis
sion to a jury upon the merits, will not bar a subsequent civil suit between the
same parties on the same cause is that in a civil suit a plaintiff has greater
access than in a criminal case to evidence, through depositions and discovery,
and to witnesses, since in a civil case the defendant may be required to testify
(except where his answers to questions would be self -incriminating) as a result
of which again, a plaintiff may prevail in a civil action although the same cause
pursued in the criminal proceeding against the same defendant failed. The
absence of a right to an appeal from an adverse decision does not forbid appli
cation in a subsequent suit on the same cause between the same parties of the
doctrine of res judicata. Johnson Company v. Wharton, 152 U. S. 252 (1894).
Equally, the fact that the first case may have been erroneously decided is no
obstacle to the application of the doctrine. United States v. Moser, 266 U. S.
236 (1924); United States v. Oppenheimer, supra; Straus v. American Pub
lishers' Ass'n, 201 Fed. 306 (C. C. A. 2d, 1912)."
In arguing the motion for summary judgment the Government contended
that the doctrine of res judicata cannot be applied where it would "limit the
effectiveness" of a federal statute, such as the antitrust laws. The concurring
opinion takes the view that there is no authority to support this contention.
The defendans urged that the causes of action in the criminal case and the
instant case were identical, that the difference in remedy sought by the govern
ment in the two cases and the absence of complete mutuality of parties, did not
preclude the granting of the motion. Further they urged that the rule relating
to the application of the doctrine of res judicata in a civil suit where there had
been an acquittal by a jury in a criminal proceeding was not applicable because
of the manner of disposition of the criminal case in this instance.
Th concurring opinion goes on to state, "The conventional test to determine
whether two causes are the same is will the same evidence support both; if
it will, the two causes are the same, otherwise not. Stone v. United States, 64
Fed. 667, 671 (C. C. A. 9th, 1894), quoting from 1 Freeman on Judgments
� 259; 2 Black on Judgments (2d ed. 1902) � 726, page 1089. But by cause
of action for the purpose of this test of identity is meant the same in gist or
material elements. As said in Baltimore S. S. Co. v. Phillips, 274 U. S. 316, 321
(1927): 'The thing, therefore, which in contemplation of law as its cause,
,

�
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a ground for action, is not the group of facts alleged in the
declaration,
but the result of these in a legal wrong, the existence of
indictment,
bill,
which, if true, they conclusively evince' To the same effect see United States v.
California & Oregon Land Co., 192 U. S. 355 (1904) ; Werlein v. New Orleans,
supra; McKnigkt v. Minneapolis St. Ry. Co., 127 Minn. 207, 149 N. W. 131
(1914)."
It has repeatedly been said that overt acts are not necessary to a conspiracy
to violate the antitrust laws. United States v. Socony-V acuum Oil Co., 310 U.
S. 150, 224-6 (1940) ; Nash v. United States, 229 U. S. 373, 378 (1913).
A set of facts creates a legal wrong. Some of these facts cannot be used as a
basis for a criminal proceeding, and the remainder added to create another
legal wrong upon which a civil action may be brought. At the time of the
indictment here involved the Government was possessed of all of the facts
alleged in both the criminal indictment and the civil complaint. Both the crim
inal and civil suits were instituted at substantially the same time. But the
Government alleged only part of the facts in the criminal suit, and apparently
in order to make it appear as a different cause, and thus escape the plea of
res judicata, added the remainder in the civil complaint. This it could not do.
Those in privity with the defendants in a criminal action may invoke the
doctrine of res judicata. Straus v. American Publishers' Ass'n., 201 Fed. 306
(C. C. A. 2d, 1912). Hence it was available here to the individual defendants
added in the civil complaint, who were sued as officers of the corporate de

becomes
or

fendants named in the indictment. The two added corporate defendants come
a further exception to the strict rule of mutuality.
Coca-Cola Co. v.

within

(Del. Super.), 172 Atl. 260, 263 (1934).
plaintiff who deliberately selects his
forum and there unsuccessfully presents his proofs, is bound by such adverse
judgment in a second suit involving all the identical issues already decided.
The requirement of mutuality must yield to public policy. To hold otherwise
would be to allow repeated litigation of identical questions, expressly adjudi
cated, and to allow a litigant having lost on a question of fact to re-open and
re-try all the old issues each time he can obtain a new adversary not in privity

Pepsi-Cola Co.,
In the latter

6 W. W. Harr. 124

case

it

was

said: "... the

with his former one."
After

concluding

that the

causes

of action in the criminal

case

and the civil

of

parties in the two
cases was not an obstacle to application of the doctrine of res judicata, Mr. Jus
tice Stephens, in considering whether any other barrier existed to the oper
case were

the

same

and that the lack of strict

mutuality

ation of that doctrine went

on to say:
"It has been stated at the outset of this

acquittal in a criminal
will not operate to bar a
subsequent civil suit on the same cause between the same parties because of
the higher degree of proof required in a criminal as compared with a civil
case, the necessity of proving criminal intent in a criminal case, Helvering v.
case

upon submission to

a

jury

opinion

in the usual

that

course
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evidence

and

witnesses, including the defendant as a witness, in a civil case, as a result
of which a plaintiff's judgment might be obtained in a civil suit notwithstand
ing that the same cause pursued in a criminal proceeding against the same de
fendant had failed. But the criminal case to which the pleas of res judicata
in the instant civil action relate was disposed of not by acquittal upon sub
mission to a jury in the usual course, but by the granting of the defendants' mo
tions for directed verdict made at the close of the Government's evidence. The
defendants contend that this type of disposition of the criminal case makes

inapplicable the rule just stated."
Mr. Justice Stephens took the view
In an analysis of the reasons why a

that
trial

discrimination must here be made.
judge rules in favor of the defend

a

ant on a motion for a directed verdict at the close of the plaintiff's evdence, his
concurring opinion points out that there are two possible reasons for the grant
ing of such motion. First, the motion may be granted because, in the opinion
of the trial judge the facts proved by the evidence fail to constitute a public
offense, or stating it in other words, such facts fail to state a cause of action.
Secondly, the motion may be granted because the trial judge may be of the
opinion that the evidence offered by the Government in a criminal case is
insufficient to prove the facts charged, although such facts if substantially
proved would constitute a criminal offense. The defendants contended that res
judicata applies in either event, notwithstanding the rule of Helvering v.
Mitchell and companion cases cited supra. Such contention fails when the dif
ference in the degree of evidence necessary to prove guilt beyond a reasonable
doubt in a criminal suit and that which is adequate to support a conclusion in
a civil case is considered. Hammond v. United. States, 75 U. S.
App. D. C. 397,
127 F. (2d) 752 (1942), authoritatively states the rule for the District of

Columbia.
The concurring opinion
judge's ruling on a motion

further goes on to say: ".
the nature of a trial
for directed verdict is not to be determined from his
.

.

remarks made at the time he grants the motion and directs the jury to bring in a
verdict of not guilty. Not even a formal opinion of a trial judge is a determina
tive part of the record. United States v. Wells, 283 U. S. 102, 120 (1931);
Chapman v. Bowen, 207 U. S. 89, 91 (1907) ; Stone v. United States, 164 U. S.

380, 383 (1896) ; Saltonstall v. Birtwell, 150 U. S. 417, 419 (1893). The legal
meaning of the decision of a court is to be ascertained by viewing the bare
ruling in the light of the points actually presented to the court for decision,
this for the reason that only in respect of questions so presented is a court's
decision authoritative. The remarks or statements of the judge made at the
time of his ruling may illuminate, but they cannot authoritatively characterize
the court's decision.

.

.

.

since the motions to dismiss the indictment and the

grounds thereof go not to the merits of the criminal case, they are irrelevant
to the pleas of res judicata upon which the motions for
summary judgment in
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the instant

case

are

based.

the evidence introduced

the grounds for the motions were solely that
by the Government to prove the offense charged and
...

the connection of the defendants therewith
from this

.

.

.

that the
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was

in favor of the

disposition,

not

substantial.

defendants,

It follows

of the motions

for directed verdict in the criminal

case cannot
operate, under the pleas of
in the instant case, as a bar to the prosecution of the latter."
In summary, Mr. Justice Stephens agreed with the conclusion reached by the
majority that in the instant case judgment in the criminal action was not
res

res

judicata

judicata

of the issues in the

curred in this conclusion for the

subsequent civil action. However, he

reason

that the motion for

a

con

directed verdict

in the criminal action attacked the

sufficiency of the evidence presented by the
sufficiency of the allegations in the complaint. He did
not agree that a directed verdict, if granted upon a demurrer to the indictment,
would not be res judicata of the same issues in a subsequent civil action.
Government,

not the

JOHN

P. MURPHY

CONSTITUTIONAL LAW� Resolution of State Board of Education
ling Salute to Flag Held Unconstitutional.
Defendant School

Compel

Board, acting upon a statute authorizing the State Board
Virginia to teach, foster and perpetuate "the ideals, prin
and
of
Americanism
." West Va. Code Ann. (Michie, 1943)
ciples
spirit
� 1734, passed a resolution ordering the salute to the flag to become a regular
part of the program of activities in the public schools. Refusal to salute the flag
was to be regarded as an act of insubordination and was to be dealt with
accordingly. This meant' expulsion for a child so refusing. The expelled child
could be proceeded against as a delinquent and sent to a reformatory; his
parents or guardian were liable to prosecution resulting in fine and imprison
ment.
Several citizens of West Virginia, members of the sect known as
"Jehovah's Witnesses" and parents of children in the public schools, brought
this suit on behalf of themselves, and others so situated, to secure an injunc
tion restraining the Board from enforcing the regulation against them and their
children. They alleged their belief that a flag salute of the kind required by
the Board was a violation of the Second Commandment of the Decalogue and
wholly contrary to their religious convictions. Held: (1) the resolution is an
invalid denial of freedom of speech and freedom of worship as guaranteed by
the First Amendment, (2) These rights are susceptible of restriction only to
prevent grave and immediate danger to interests which the state may lawfully
protect. West Virginia State Board, of Education et al. v. Barnette et al., 63
Sup. Ct. 1178 (1943).
The case is of special and provoking importance because it explicitly over
rules the decision in Minersville School District v. Gobitis, et al., 310 U. S.
586 (1940). For that reason a brief history is indicated.
of Education of West

.

.
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In the Gobitis case, a member of Jehovah's Witnesses, whose children had
expelled from school for refusing to salute the flag in compliance with

been

regulation based on a Pennsylvania statute, brought suit to enjoin the en
regulation and of the order of expulsion. In three previous
actions based on opposition to flag-saluting regulations, Leoles v. Landers, 302
U. S. 656 (1937), Bering v. State Board of Education, 303 U. S. 624 (1938),
and Gabrielli v. Knickerbocker, 306 U. S. 621 (1939), the Supreme Court
had dismissed appeals for want of a substantial federal question. In a fourth
case, Johnson v. Deerfield, 306 U. S. 621 (1939), a judgment of the District
Court upholding the state law was affirmed summarily on the authority of the
previous cases. That the Gobitis case did not suffer this mechanical fate was
only because the decision in the lower federal court ran counter to the rulings in
the whole group of cases mentioned. Gobitis v. Minersville School Dist., 21
F. Supp. 581 (E. D. Pa. 1937). The Supreme Court lost no time in affirming
its persistent holding that the regulations were not only valid, but on cus
tomary grounds were not properly contestable before it.
Yet just two and a half years later (in Oct., 1942), the District Court for the
Southern District of West Virginia had granted an injunction restraining the
enforcement of a similar regulation. Barnette et al. v. West Virginia State Board
of Education, 47 F. Supp. 251 (S. D. W. Va., 1942). This sudden irreverence
In the case of Jones v. Opelika, 316 U. S. 584 (1942) the
was explainable.
Court
had
struck a blow at the dissemination of "Witness" litera
Supreme
ture by holding that the city of Opelika could validly pass an ordinance re
quiring a license for anyone selling books and pamphlets on the streets. But
to the majority opinion the Chief Justice and three others dissented. The posi
tion of the Chief Justice was positive throughout; he had written a vigorous
dissent in the Gobitis case. The other three, in their dissent to the the Opelika
decision, publicly renounced their previous position. The West Virginia court,
relying on that Complete and unguarded about-face, issued the injunction in
the teeth of the Gobitis decision. See (1942) 31 Georgetown L. J. 85.
When the Supreme Court affirmed the judgment granting the injunction, it
was conscious of its change of mind.
Eschewing the path of distinction and
to
the
Gobitis
it
chose
fight
reconciliation,
holding openly on the grounds of
constitutional logic. It is important to understand the course of that battle.
Otherwise it is impossible to grasp the position of the controversy in the whole
a

forcement of the

field of constitutional limitations.
The argument in the Gobitis case

clearly sanctifies the enforcement of a uni
by popular majorities. "National unity is the basis of national
fying
It
an "interest inferior to none in the
is
security."
hierarchy of legal values."
The legislature has the "right to select appropriate means for its attainment"
and if the courts find a "rational justification" for the legislation, they must
uphold it. Since this is a field "where courts possess no marked and cer
tainly no controlling competence", no other test can be applied. Minersville v.
Gobitis, supra at 597.
sentiment
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answer

compulsion

of the Barnette
as

is here

because it invades the

case
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is that for
is not

employed
"sphere of intellect

achieving "national unity" such
"permissible means". It is not,
and spirit which it is the purpose of
a

the First Amendment to our Constitution to reserve from all official control."
Such a field can be invaded and the rights therein restricted "only to prevent

grave and immediate danger to interests which the state may lawfully protect."
In short the whole domain of personal rights guaranteed by the First Amend
ment, and embodied in the Fourteenth, is provisionally set apart from the
action of legislatures and officials; they will be admitted and their compulsions

only when "clear and present danger" is shown. West Virginia State
of Education et al. v. Barnette et al., supra at 1183, 1186, 1187.
The case of Hamilton v. Regents, 293 U. S. 245 (1934) which is relied upon
in the Gobitis case and heavily quoted in the Barnette dissent, occupies an inter
mediate position. In that case the Supreme Court upheld a California statute
requiring every able-bodied male student of the University of California to
take a course in military science. They refused relief to two Methodist students
who petitioned for the right to complete their studies without taking the re
quired course. The Court in the Barnette case reasons that the Hamilton case
was not controlling because attendance at the West Virginia school was not
optional, as at the California university, and because the state had the right
(on other grounds) to impose military service on its citizens. Although the
implication that West Virginia could or did compel the attendance of these
children at its public schools is unsupportable, Pierce v. Society of Sisters,
268 U. S. 510 (1925), the other distinction seems to be well-taken. And the
attempt to make the Hamilton reasoning stand against all efforts to exalt the
right of private judgment "above the powers and the compulsion of the agen
cies of government" appears injudicious. An analogy thus extended is no longer

tolerated
Board

useful.
Yet the Court in the Gobitis and Barnette

right

to freedom of

religious

cases

substantially

agrees that the

belief is not absolute and does not relieve the

individual from obedience to general law. Reynolds v. United States, 98 U. S.
145 (1878), Davis v. Beason, 133 U. S. 333 (1890), and Mormon Church v.
United States, 136 U. S. 1 (1890), upheld the right of state legislatures to

polygamy even though it was practiced as a positive religious convic
Shapiro v. Lyle, 30 F. (2d) 971 (W. D. Wash. 1929), upheld the consti
tutionality of the National Prohibition Act and the regulation under it limit
ing the use of sacramental wines by a Jewish community in their religious
rites. It is equally clear that a person claiming to treat patients and cure
diseases by the religious tenets of some healing church is not exempt from a
statute prohibiting the practice of medicine without a license. People of New
York v. Vogelsang, 221 N. Y. 290 (1917). To other rights insured under the
first ten amendments similar qualifications apply. A man's right to speak
freely or publish his views with impunity has been effectively limited by the
outlaw
tion.
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libel, by restraints upon the publication of indecent and immoral matter,
by laws governing contempts which interfere with the Course of justice, and by
war-time measures protecting the conduct of military operations.
The right to decide in favor of temporal law, and against the expression of
inner conscience when law and conscience collide, is therefore granted, the
power to do so clearly existing in the state. The real problem has been in the
search for a working rule to resolve these formidable conflicts. The courts, in set
ting up the standard of "clear and present danger", [the standard so well clari
fied in the espionage cases in the last war, Schenk v. United States, 249 U. S. 47
(1919), Frohwerk v. United States, 249 U. S. 204 (1919), Debs v. United States,
249 U. S. 211 (1919)], have gone a long way towards indicating a method of
dealing with the numberless claims for immunity that are bound to arise. Com
pare these cases with Gitlowv.New York, 268U.S.652 (1 925). Such a test lends
itself to these delicate problems with a charmed expediency. It has the great
gift of all sound analogies; it manages to see what is common to every one of
these conflicts at the very point of crisis. The right, it observes, is exercisable
up to a certain limit: beyond that limit there is a hazard to personal reputa
tion, public morals, the dignity of justice or the general safety. The negative
law of

test is well-tried.

Its sanction is its marked

success

in the whole field of civil

liberties.
The Gobitis case appears to stand in the path of this continuing current of
law. Never has it been contended under any interpretation that the refusal to
salute the flag constituted a "clear and present danger" to the community. The

Gobitis

sought a different standard in law or reason. That it
by the opinion of the Court in that case and from the
in
the
dissent
Barnette
case.
There is a consistency in the reasoning
lengthy
of the opposition that forces comment. The criterion is obviously a positive
one, viz., that which tends to achieve national unity and for which reasonable
justification can be found.
But the standard itself is part of a method and part of a firm legal attitude.
The real issue is not what test the courts should apply but whether they are
competent to apply any; whether or not it is their function to exercise judicial
self-restraint and to refuse to break through their constitutional insulation in
striking down laws which popular legislation has set up. The essence of the
Gobitis reasoning is that "responsibility for legislation lies with legislatures,
answerable as they are directly to the people, and this Court's only and very
narrow function is to determine whether within the broad
grant of authority
vested in legislatures they have exercisd a judgment for which reasonable
justification can be offered." See West Virginia State Board of Education et al.
v. Barnette et al., supra at 1190
(dissenting opinion). More specifically the
question is whether such "judicial self-restraint" should be fully observed in the
consideration of those specific rights and those specific prohibitions enrolled
under the first ten amendments. If the Constitution gives witness to the special
did

so

case

is

must have

clearly

indicated

1943]
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rights, then the courts ar.e justified in abjuring their usual
self-restraint. If, on the other hand, they are entitled merely to equal weight
with any other judicial tradition, then the presumption of the constitutionality
of the West Virginia statute may restrain the court from intervention on behalf
of the liberties under the First Amendment.
The conclusion of this latter method would then be that "... an act promoting

nature of these

good citizenship and national allegiance is within the domain of governmental
authority and is therefore to be judged by the same considerations of power
and of constitutionality as those involved in the many claims of immunity
from civil obedience because of religious scruples." Id. at 1193 (dissenting
opinion). And this is so even though the compulsion is not a command of
silence, or an order to desist, but a statute compelling a man "to utter what is
not in his mind." Id. at 1183. At any rate it is easily seen that the
operation
of the positive test presupposes this equivalence between the claim of immunity
by the minority and the privilege of the majority to legislate for just purposes.
And it is equally clear that once this equivalence is established, the presumption
of constitutionality and the maxim of judicial self-restraint will govern. The
effect will be immediate and universal; the validity of all such legislation will
be immeasurably fortified. Then it will be possible "to fight out the wise use
of legislative authority in the forum of public opinion and before legislative
assemblies rather than to transfer such a contest to the judicial arena." Minersville v. Gobitis, supra at 598. The logic of the position points to these means,
and the character of the means, in turn, clarifies the logic and gives it signifi
cance.
The Gobitis reasoning is a broad argument for the wisdom of legisla
tive experiment.
The renunciation of the Gobitis decision is a direct attack -upon this position.
To say this is not to extend the deductive process in violation of the Court's
plain meaning. The attack is well-marked'; and nothing in it is more positive and

pertinent than the Court's understanding of the special persuasiveness of
prohibitions covered by the first ten amendments. "The very
purpose of a Bill of Rights was to withdraw certain subjects from the vicissi
tudes of political controversy, to place them beyond the reach of majorities
and officials and to establish them as legal principles to be applied by the courts."
West Virginia State Board of Education et al. v. Barnette et al., supra at 1185.
In the case at hand this means that if the authority of the Fourteenth Amend
ment, which the Witnesses invoked for their protection, embodies the specific
protections of the First Amendment, then the Court can intervene by virtue of
its special function as a judge of matters expressly placed beyond the pale of
legislation. The Court so construed its duty in this case. "Much of the vague
ness of the due process clause disappears when the specific prohibitions of the
First become its standard.
The right of a State to regulate, for example,
a public
utility may well include, so far as the due process test is con
cerned, power to impose all of the restrictions which a legislature may have a
'rational basis' for adopting. But freedoms of speech and of press, of assembly
more

the limitation and
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and of

worship may not be infringed on such slender grounds." Id. at 1186.
The Court goes on to apply the only standard of restriction which can be ap
plied if such a unique emphasis is given to the first ten amendments. "They
susceptible of restriction only to prevent grave and immediate danger to
interests which the state may lawfully protect." Ibid.
(The Court uses the
words "grave and immediate danger". This may open the way for future dis

are

tinctions from the "clear and present danger" doctrine.
But on the whole,
the tenor of the decision indicates that no quibble was intended, and it may
safely be inferred that the Court based its conclusions on the "clear and present

danger" doctrine.

Id. at 1183, 1186,

1187.)

We need not go far in a search for verification of the judicial tradition that
the Bill of Rights demands a special kind of treatment, and gets it in the form
of a stronger judicial vigilance. The words of the present Chief Justice are
,

helpful. "There may be narrower scope for operation of the presumption of
constitutionality when legislation appears on its face to be within a specific
prohibition of the Constitution, such as those of the first ten amendments,
which are deemed equally specific when held to be embraced within the Four
teenth." United States v. Carotene Products Co., 304 U. S. 144, 152 (1938).
He continues by posing the very problem we are trying to solve, whether such
legislation "is to be subjected to more exacting judicial scrutiny under the gen
eral prohibitions of the Fourteenth Amendment than are most other types
of legislation." Ibid. He did not answer the question because it was unnecessary
to do so then, but he goes on (in the Gobitis case, supra at 606) (dissenting
until now we have not hesitated similarly to scrutinize legisla
opinion) ".
tion restricting the civil liberty of racial and religious minorities.
." This
careful dictum was not and is not controlling; but it serves to clarify a subject
that case law may tend to obscure, and it has the flavor of a strong legal
.

.

.

tradition.

The

Supreme Court understood the conflict between the two positions, and
assumption of either posture
would have on the decision in this case. The words of the concurring justices
in the Barnette case who had joined with the Court in the Gobitis case, are
illuminating. Discussing their change of view, they say "Reluctance to make
the Federal Constitution a rigid bar against state regulation of conduct thought
inimical to the public welfare was the controlling influence which moved us to
consent to the Gobitis decision. Long reflection convinced us that though the
principle is sound its application in the particular case was wrong. [Citing
Jones v. Opelika, supra.] We believe the statute before us fails to accord full
scope to the freedom of religion secured to the appellees by the First and Four
teenth Amendments." West Virginia State Board of Education et al. v. Bar
nette et al., supra at 1187. They not only indicate the grace that must be given
to rights protected by the First and Fourteenth Amendments ; they also assume
that the true rule posits one condition alone on which such rights can be
it understood also the conclusive effect which the
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we cannot say that a
failure, because of religious scruples, to
particular physical position and to repeat the words of a patriotic
formula creates a grave danger to the nation." Id. at 1188.
The intellectual honesty shown by the Court in reverting to the "clear and
present danger" criterion is admirable. But this does not render less deplora
ble the lack of vision and depth which characterized the Gobitis decision. In
three years' time, the highest Court in the nation has reversed itself on an issue

denied: "...
assume

a

which is fundamental in
of that

issue,

our

constitutional government.

Because of the nature

it is vital that its

development be uniform, and free from such
marked aberrations as have plagued its course in the past few years. The
Gobitis and Barnette decisions make mockery of any consistency in legal growth.
Only the broadminded approach and the sound result reached by the Court, in
the Barnette case, can mitigate the unfortunate impression which its vacillating
precedents convey.
THOMAS

EQUITY Scope
�

of

Injunction

to Restrain Breach of

A.

ROVES

Negative Covenant.

Appellant sold to appellee's assignor, for the benefit of a corporation to be
formed, a furniture business in Washington, D. C, covenanting that the
corporation would have the exclusive right to use the name Hilda Miller, Inc.,
and that she would not engage in the furniture business under any name within
the District of Columbia for ten years from the date of the sale. Appellant
soon

opened

a

furniture store in Silver

from the business

sold,

Spring, Maryland,

and inserted advertisements in

about three miles

Washington paper
inviting "all her friends and patrons", to visit her "new store." Appellee asked
the United States District Court for the District of Columbia to enjoin the
appellant from carrying on the furniture business under the name of Hilda
N. Miller, or from advertising her business in the Washington newspapers.
The court granted an injunction, enjoining her "from engaging in the furniture
business in the District of Columbia, directly or indirectly, .through the use of
advertisements published in the District of Columbia newspapers, the Wash
ington, D. C, Telephone Directory, or in any other manner or form," until
ten years from the date of sale. On appeal, the Court of Appeals affirmed the
decree insofar as it restrained advertising in Washington newspapers and the
telephone directory, and forbade a listing in the classified section of the Wash
ington directory. However, the general prohibition against engaging in the
furniture business in the District of Columbia

was

a

denied because "it does not

appellant definitely what she is forbidden to do and because it would sub
ject her to contempt proceedings" for later "violations of her covenant, how
ever unlike those which she has committed."
Hartung v. Hilda Miller, Inc.,
133 F. (2d) 401 (U. S. App. D. C. 1943).
tell
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Negative covenants in restraint of trade are never presumed valid per se.
Super Maid Cook-Ware Corp. v. Hamil, SO F. (2d) 830 (C. C. A. Sth, 1931).
Where the restraint is a general one it is always void. See Oregon Steam Navi
gation Co. v. Winsor, 20 Wall. 64, 66 (U. S. 1873). However, the covenant
must plainly appear to contravene public policy, for "men of full age and
competent understanding shall have the utmost liberty of contracting." Print
ing Co. v. Sampson, L. R. 19 Eq. 462 (1875). Therefore, a covenant in partial
restraint will be upheld where it is merely ancillary to the main purpose of
a contract, and is reasonable as between the parties, is made for a just and
honest purpose, is necessary to protect the covenantee in the enjoyment of his
property, does not prejudice the public interest, and does not tend to suppress
competition or create a monopoly. Johnson v. Stumbo, 277 Ky. 301, 310,
126 S. W. (2d) 165, 171 (1938) ; see Addyston Pipe & Steel Co. v. U. S., 175
U. S. 211, 228 (1899). To test the validity of the covenant the courts origi
nally determined whether it was reasonably limited as to time and space.
Harrison v. Glucose Sugar Refining Co., 116 Fed. 304, 308 (C. C. A. 7th,
1902). That test was later relaxed and the courts now test the validity of
contracts in restraint of trade by the nature and extent of the business to be
protected. Id. at 309; Hall Mfg. Co. v. Western Steel & Iron Works, 227
Fed. 588, 593 (C. C. A. 7th, 1915); Knapp v. S. Jarvis Adams Co., 135 Fed.
1008, 1012 (C. C. A. 6th, 1905) ; Carter v. Ailing, 43 Fed. 208, 214 (C. C. N.
D. 111. 1890).
Once having determined the validity of negative covenants the courts are
agreed as to the remedy for their breach. The "enforcement by injunction
[of negative promises] is the normal form of equitable relief." Walsh,
Equity (1930) 339. Although Professor Walsh states that the objection
of impracticability never applies to negative promises, ibid., practical diffi
culties have arisen as to the scope and terms of the injunctions. Limitations
are imposed not only by the terms of the covenant itself, but also by the
principle of equity that an injunction should be limited to the wrongful act
sought to be prevented. Magill Bros., Inc. v. Building Service Employees'
International Union, 20 Cal. (2d) 506, 512, 127 P. (2d) 542, 545 (1942).
Where the act complained of has already been committed the court's task
is simple. It enjoins any further commission of such act. But in those cases
where the act

or

acts

committed forecast the defendant's future

course

of

conduct, it is recognized that the restraint may properly include the threatened
acts which, if committed, will likewise invade the plaintiff's rights.
See Pezold
v. Amalgamated Meat Cutters and Butcher Workmen of North America, 54
Cal. App. Rep. (2d) 120, 123, 128 P. (2d) 611, 613, 614 (1942). It is in the
restraint of such threatened acts that the courts have shown most reluctance.

Manifestly,

their

primary duty is to assist the plaintiff only so far as is neces
protection of his property right. Yet they are bound
duty of preventing his irreparable injury, as well as by a

sary for the reasonable

by

a

correlative
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of

preventing a multiplicity of law
question of the good faith of
determined generally from his prior conduct. The cases
resolves itself into the

courts in which such conduct is considered

contractual agreements

(such

as

are

suits.
the

The

problem

defendant,

to be

most often before the

of three types: violations of
case), nuisances, and in

the Hilda Miller

fringements of trademarks and copyrights.
Ingenious solutions have been worked out for the nuisance cases, where,
because the rights and privileges of the plaintiff are somewhat difficult to define,
experimental decrees have been issued with the suggestion that they "should
be first tried", Collins v. Wayne Iron Works, 227 Pa. 326, 332, 76 Atl. 24, 25
(1910), or that they might be later modified since "adopted merely on con
jecture". Babcock v. New Jersey Stockyard Co., 20 N. J. Eq. 296, 298 (1869).
Most courts have acted in similar fashion in the infringement cases, where
on request, approval will be given to a defendant's
specific acts, publications,
or articles, which are
accepted by the courts as not violative of the plaintiff's
rights. Coca-Cola Co. v. Gay-Ola Co., 211 Fed. 942, 944 (C. C. A. 6th, 1914) ;
G. & C. Merriam Co. v. Ogilvie, 170 Fed. 167, 168 (C. C. A. 1st, 1909); City
of Carlsbad v. Schultz, 78 Fed. 469, 472 (C. C. S. D. N. Y. 1897). This
practice of assisting the defendant is staunchly opposed by the Court of
Appeals for the Seventh Circuit where it is maintained that the burden should
be cast "upon the guilty party of deciding for himself how near he may with
safety drive to the edge of the precipice, and whether it be not better for him
to keep as far from it as possible".
Charles E. Hires Co. v. Consumers' Co.,
100 Fed. 809, 813 (C. C. A. 7th, 1900); Sterling Remedy Co. v. Spermine
Medical Co., 112 Fed. 1000, 1004 (C. C. A. 7th, 1902); Williams v. Mitchell,
106 Fed. 168, 172 (C. C. A. 7th, 1901); cf. De Nobili Cigar Co. v. Nobile
Cigar Co., 56 F. (2d) 324, 329 (C. C. A. 1st, 1932) ; Vick Medicine Co. v. Vick
Chemical Co., 11 F. (2d) 33 (C. C. A. 5th, 1926). This has been criticized as
being an "extraordinary position" which permits "uncertainty in the decree",
Note (1920) 19 Mich. L. Rev. 83, and as being "nebulous". Id. at 83; Clark
v. North River Ins. Co., 8 F. Supp. 394 (W. D. Wash. 1934), (1935) 13 Tex.
L. Rev. 534. However, although it is probably true that certainty in decrees
is desirable in those cases where the defendant might otherwise be unduly
punished, even though acting in good faith, it is submitted that where his bad
faith is indicated, he should not be brought to the "edge of the precipice" and
held there under the guidance of the court. Especially is this true in the con
tracts cases, where, just as a deed is construed strictly against the grantor, so
the vendor's covenant should be held binding on him once its validity and
reasonableness have been determined.

reasonable, have worded
Hawley, 56 App. D. C. 268,
injunction
12 F. (2d) 491 (1926); Haggin v. Derby, 209 Iowa 939, 947, 229 N. W. 257,
261 (1930); Capital Jjmndry Co. v. Vannozzi, 115 N. J. Eq. 26, 169 Atl. 554
Several courts,

the

on

finding

to match the

a

covenant valid and

covenant, Erikson

v.
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(1933); McCarty v. Constable, 221 App. Div. 307, 223 N. Y. Supp. 484 (3d
Dep't 1927); Richards v. Shipley, 257 Pa. 134, 101 Atl. 456 (1917); Johnson
v. Stumbo, supra, with the
proviso that the decree itself describe the acts to be
and
not
prevented,
merely refer to the complaint or contract. Cf. Rule 65 (d)
Fed. Rules Civ. Proc.
In the principal case, the United States Court of Appeals for the District
of Columbia refrained from so wording its injunction. Its caution was appar

found that the vendor had gone "to the
contract," the court permitted her to
continue her border-line march and burdened the vendee with the task of
constant vigilance to determine when the fatal step was taken. The defendant,

ently excessive. Although it
geographical and legal limits

was

of her

all, has no "equity" to march along her legal boundary. The cares of
ubiquitous watch-dog can well be removed from the plaintiff by a decree
issuing in the words of the covenant which has been found reasonable and
valid. Although such an injunction might "rumble the thunder of attachment",
Note (1920) 19 Mich. L. Rev. 83, the equity court will more satisfactorily
assist the plaintiff by thus shifting the burden of caution to the defendant.
after
an

S. WALTER SHINE

MONOPOLY

Collecting

The

�

and

By-laws of a Non-profit-making Corporation, Engaged in
Interchanging News, Can Be an Agreement to Effectuate an

Unreasonable Restraint of Commerce.
The

defendant,

non-profit-making organization incorporated under the
York, is engaged in the collection and interchanging
intelligence for the benefit of its respective members. It

a

laws of the State of New
of information and
maintains offices in

more

than 250 cities in the world and 94

news

bureaus

in the United States

servicing approximately 1,274 members. An estimated
contribute
100,000 persons
directly or indirectly to the carrying on of its busi
In 1941, it employed 7,200 full-time employees which number included
ness.
2,500 correspondents located in foreign countries. In a summary proceeding
a Special Court found the
corporation to be in violation of the Sherman Act
26 Stat. 209 (1890), 15 U. S. C. �� 1-7 (1940). United States v. Associated
Press, U. S. Dist. Ct., S. D. N. Y. (Oct. 6, 1943).
Article III of the by-laws restricts membership in the corporation to such
applicants as the majority elected, subject to the payment and disbursement
of certain sums. Article VIII sets forth the "spontaneous news" obligations of
the members in respect to the Association and to their other fellow members.
These by-laws and a contract between the AP and the Canadian Press were
the basis for the issuance of the order restraining the defendant from further
enforcement of its by-laws and the "cartel" contract. The by-laws were in
fact interpreted to be an agreement, by the corporation's members, in unreason

able restraint of interstate

commerce.
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The decision, in extending the general line of authorities, establishes a
regulatory undertaking on the part of the United States which borders closely
on an infringement of the guarantees of the First Amendment.
The court
enunciated a doctrine of responsible press which should be differentiated from
the unlimited exercises of the freedom of the press. Though the decision took
from the AP its monopolistic profit, the responsibility of maintaining the
highest standards of integrity in news was not tampered with. This responsi
bility, characteristic of the newspaper industry, serves a vital and essential
need of the general public sufficient to clothe the industry with a "public
interest." Thus, if one embarks upon a business venture which public interest
demands shall be regulated, he must know regulation will ensue. Munn v.
Illinois, 94 U. S. 113 (1876). Again, "The phrase, 'affected with a public
interest', can, in the nature of things, mean no more than that an industry, for
adequate reasons, is subject to control for the public good." Nebbia v. New
York, 291 U. S. 502, 536 (1934). That the courts can clothe a business with
a public interest has been established.
Express Cases, 117 U. S. 1 (1886);
Fe
&
Santa
R.
v.
Denver & New Orleans R. R., 110
R.
Atchison, Topeka
U. S. 667 (1884).
What is the test of "public interest"?
Ordinarily it is recognized as a
legislative power to determine which industries fall into such category. The
courts, however, have possessed a legislative warrant since Congress incor
porated into the Anti-Trust Acts the changing standards of the common law
and delegated to the courts the duty of deciding each case on its merits and
fixing the standards accordingly.
That the AP is engaged" in interstate commerce has been previously estab
lished.

Associated Press

v.

National Labor Relations Board, 301 U. S. 103

earlier case, a New York court expressed the opinion
(1937). However,
that the limitation placed upon the members, by prohibiting an unrestricted
in

an

Matthews v. Associated Press, 136
was a reasonable restraint.
(1893). It must be recognized that "unreasonable" has always kept
its common law significance and therefore is not a term which is susceptible
to a specific definition.
The courts must retrospectively apply the proper
standards for each situation as it arises. See (Restatement, Torts (1939)
� 933, comment c). Thus the courts have held that a combination effectively
excluding or attempting to exclude non-members from a business is an un
reasonable restraint of commerce supporting a monopoly which is uncondi
tionally unlawful. American Medical Association v. United States, 317 U. S.
519 (1943); Montague v. Lowry, 193 U. S. 38 (1904); Addyston Pipe and
Steel Co. v. United States, 175 U. S. 211 (1899). These restrictions have
been regarded as the standard type of illicit combination. Again it has
been established that a lawful monopoly attempting to indirectly by-pass its
legal boundaries effectuates an illegal restraint of commerce. Interstate Circuit
Inc. v. United States, 306 U. S. 208 (1939) ; Standard Sanitary Manufacturing
Company v. United States, 226 U. S. 20 (1912).

relay

of news,

N. Y. 333
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A combination may be unlawful or illegal if, to effect a purpose lawful in
itself, it utilizes illegal means, even though such acts may be lawful if used
by a single person. Bedford Cut Stone Company v. Journeymen Stone Cutters'

(1927); Duplex Printing Press Company v. Deering,
These settled
v. Lawlor, 208 U. S. 274 (1908).
instances are not exhaustive. They illustrate only a general doctrine whose
A court, therefore, is forced to weigh the
scope they do not fully measure.
the
combination
advantages gained by
against the injury done to the public.
in
this
connection
the
Apparently,
public is to be regarded as the ultimate con
sumer who is, by the
combination, denied the advantages to be derived from
free competition. Apex Hosiery Company v. Leader, 310 U. S. 469 (1940).
The mere fact that a combination prejudices the rights of outsiders whom
it excludes will not make it a monopolistic combination when it is within
its rights. Matthews v. Associated Press, supra. However, where a combina
tion attempts to restrict a freedom of action and the injury suffered by the
public outweighs any benefit the combination will gain, the law forbids it.
Paramount Famous Laskey Corporation v. United States, 282 U. S. 30 (1930);
United States v. First National Pictures, Inc., 282 U. S. 44 (1930). In all
cases the power must not be incidental to a combination which, though bound
to admit all on equal terms does not do so, since the practical application
and operation of the enterprise defeats such admissions.
United States v.
Great Lakes Towing Company, 208 Fed. 733 (1913), aff'd, 217 Fed. 656
(1914); United States v. Terminal R. R. Association of St. Louis, 224 U. S.
383 (1912).
Association,

274 U. S. 37

254 U. S. 443

(1921)

; Loewe

Past decisions have cast

a

die to establish the limits which confine decisions

"unreasonable" restraint upon commerce and the tests which a
court should utilize in deciding such instances where a corporation or com

investigating

bination may exceed the
the courts have usually
necessitated

an

legalistic bounds of operating propriety. In the past
enlarged the combination of factors when the facts

extension of the limits of the established doctrines.

the court has invoked

additional

case

an

the

In the

factor,
by-laws of a
corporation. Therefore, in succeeding cases this additional circumstance may
be laid open to judicial investigation.
Thus, after establishing the AP as
a member of an industry clothed with a
"public interest", the court deter
mined the extent of the corporation's practices which subordinated the public
interest to its own self-interest; to wit, the self-interest of its respective mem
bers. This self-interest was expressed in the operation of the by-laws when
a member could exclude a competitor in the same "field" in the same
city by
the refusal to waive his vetoing rights. Exclusionary procedure as this decen
tralization of a veto right is in reality an unreasonable restraint of commerce,
for it denies to the general public the opportunity of securing the information
and intelligence of a corporation reputed to be one of the best, if not the best,
in its field. As such, it constitutes a complete disregard of the public's interest,
present
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operation and securing of a vote necessary to override the member
competitor's veto are plaintly designed to assist in preventing competition.
The control of "spontaneous news" by AP was considered an incidental part
of the unlawful combination by the court.
The "cartel" or agreement be
tween the AP and the Canadian Press was declared illegal, since the con
sideration given to obtain it was, in effect, an attempt to give the members
of the AP a monopoly of the Canadian Press dispatches and therefore was
considered a restrictive covenant.
[On the ground that competition between
the two organizations was never substantial, the court dismissed the charge
alleging that the AP violated the Clayton Act, 38 Stat. 731 (1914), 15 U.
S. C. � 18 (1940), by acquiring the Wide World Photos, Inc.]
In answer to the defendant's contention concerning the possibility of the
AP acquiring monopolistic proportions should it be forced to accept all appli
if the AP were open to all who wished the
cants, the court said, ".
service, could pay for it, and were fit to use it, it would be no longer a monopoly
at all, for no one is excluded and the essence of monopoly is exclusion. AP
would then be a collective effort of the calling as a whole. If other services
were driven out, that would not be an actionable wrong."
The criteria to be considered when a question of an unlawful restraint of
commerce is presented must not include an excluded competitor's ability to
since the

.

.

become successful without the

is

of

use

interest".

of the combination's facilities.
If the combination

The test
the

deprives
general
"public
enlightening necessity, which in the case in question is necessary
to the proper and healthy functioning of a democracy, then it is prima facia
unlawful. It follows that a single person may acquire an unlawful monopoly
and be in unreasonable restraint of trade, while an entire industry may form
purely
public of

a

one

an

combination for their mutual benefit which does not exercise

an

unlawful

general public is not harmed. The
question therefore is, "Does the general public at large benefit from the com
bination?" If the answer be in the affirmative, then the monopoly is legal
and its acts are lawful. If the answer is in the negative, it must be dissolved.
restraint of interstate

commerce

if the

IRVING M. WOLFF

BOOK REVIEWS
PATENT LAW: SUBSTANTIVE ASPECTS�by Eustace Straughn Glascock and
Emerson Stringham. Pacot Publications, Madison, Wis., 1943. Pp. 522. $18.00.

The

magazines

and newspapers in recent months have been full of
attacks on the patent system, mainly by repre
sentatives of the Department of Justice. It has been suggested that the
patent system is ancient and infirm and needs revamping and vigorous

blatant headlines

surgical

over

treatment.

It has been stated that the

patents have used them

for

owners

of United States

and

improper contracts,
unpatriotic
operations, giving foreigners and enemies improper ad
vantages over our own industries. It has been widely stated that our
patent system has interfered materially with our preparation for and our
agreements,'

as covers

and

conduct of the

war.

These statements have been made before committees

of

Congress in such a way that they have been seized upon and sensa
tionally reported by most of the newspapers, all without thorough inves
tigation, and mainly without an opportunity for those who know the facts
to rebut such statements. Therefore, the title of this book probably
would seem interesting to almost anyone whether lawyer or layman.
In 1941 the President appointed a National Patent Planning Commis
sion to investigate the patent system, especially its impact on the war
situation. We now have a carefully prepared report of that Commission,
showing that its thorough investigation has fully established the virtues
and advantages of our patent system and stating that "the basic princi
ples of the present system should be preserved." The report also clearly
indicates that a careful investigation in the War and Navy Departments
failed to disclose any serious instances in which the patent system has
prosecution of the present war. Indeed, the Commis

interfered with the

sion's report clearly indicates that the patent law as it now stands permits
Government contractors and subcontractors to manufacture and use any
and every patented invention.
This report is a clear vindication of the patent system and gives justi
fication for its continuance, despite the attack which has been made by a
Government

department.
Unfortunately, none of this matter will be found by one who delves
into the present book. Although the title of this book would lead one to
expect it to more or less cover the patent law, it does not do this and
seems not even to pretend to do it. The text of the book is confined to a
few phases of the patent law and seems to be in the main a supplement
106
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another of the

previously published books of the present au
in most instances the present volume will be almost use
less to one who does not have at hand the authors' prior books. Nearly
every section of the present book gives a short statement that refers
to

one or

thors.

Indeed,

to a few

cases but specifically refers the reader to other books of the
authors
for a full discussion of the individual point.
present
Since it is proposed to make the Court of Customs and Patent Appeals
a court of patent appeals having jurisdiction over appeals in
patent suits

from all the United States District
the

following

Courts,

comments from this book

on

it may be of interest to note
the decisions of this court.

was one of the first batch of opinions handed down
Customs and Patent Appeals. All members of the tribunal
to patent law, and they made some blunders, including this

"Daniel

by

the Court of

were

totally

new

Their later
decisions, already cited, completely corrected the error." "In one of its first
opinions the Court of Customs and Patent Appeals went astray (Daniel) but
this error was corrected in the splendid Bager opinion by Judge Lenroot."
"Reversing a rejection of Alden the court erroneously held that the parent
application of a reference patent was not prior art because the disclosure had
been cancelled. The dissent by
law." "The new patent court

one.

Judges Hatfield and Garrett correctly states the
unintentionally repudiated the Roberts practice

in their Hamilton decision but corrected the error, after it had been called to
their attention." "During nearly a decade and a half the office and the admin
istrative
now

if,

reviewing
as

court

have

in other recent

clung
practices,

to a different viewpoint.
We shall see
the office refuses to follow the Supreme

Court." "The absurdity of decisions that 'means' must not be used for what
'essential' resounds gloriously in Judge Hatfield's opinion denying claims
'
to Ewald." "The statement that patentee is 'entitled to any use "of his device"
in Stuckey CCPA is rubbish. Still worse are statements about uses to which a
foreign patentee or applicant is entitled." "A series of excellent decisions by
the Court of Customs and Patent Appeals is listed in � 3226C. Since the
McPherson decision of a decade ago, no aberrant language has been discov
is

ered in their

opinions by

the present authors."

The attitude of the authors to their work may be shown in the follow
ing statements collected from various pages of this book :
"The authors submit this guess to
"The decisions, with no

materials."

some

student who wishes to work up the
to the authors, have de

exception known

'surreptitiously'." "The authors are inclined
be disposed to find diligence." "Decisions to
the contrary in � 5920 are silly." "The senior author has a violent hatred for
the term 'exhausted combination' but the junior author finds it no funnier than
'old combination'." "During the approximate decade of the chief -justiceship of
Justice Taft there seem to have been about eleven decisions on inventiv-level,
although possibly one or two have been missed." "Other recent anonymous deleted from the statute the word
to guess that the tribunals would
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cisions about

'securing necessary protection' and 'not for the purpose of delay'
mystical and metaphysical. They are cited, but no attempt is
made to- explain them." "Data here given are pre-Hitler; the authors have no
knowledge of conditions in Germany since it went insane." "The authors know
of no decision either way." "Supreme Court decisions holding a patent valid
because a prior art patent and/or printed publication was inoperative may lie
somewhere in the books. The authors have not found any." "Helpful prece
dents have not been found, although special research would doubtless yield
enough of them." "No court decisions contra have been found, but there are
two board decisions which seem to be contra. If so they are wrong."
somewhat

are

No

one

who wishes to

thoroughly explore

any

phase

of patent law

cov

this volume can afford to neglect what these able authors say.
To such the present book will be useful.
KARL FENNING*
ered

by

JUDAH P. BENJAMIN by Robert Douthat Meade.t Oxford University Press, New
York, 1943. Pp. 432. $3.75.
�

This

biography

of

one

of the last century
adversity and a successful

of the most remarkable

men

is the dramatic story of a struggle against
conquering of fate in several separate careers. Professor Meade has pre
sented a carefully documented work on an able but little-known lawyer.

The book goes far beyond Dean Butler's work on the subject, which was
published about thirty years ago. The notes and bibliography are care

fully worked

out in

remain the definitive

that this will, no doubt,
Benjamin.
1811, of poor Jewish parents, in St.

detail in such

a

manner

of Mr.

biography
Judah Benjamin was born in
Thomas, V. I. The family moved to the United States a few years there
after, and young Benjamin received his education in this country. Leav
ing Yale College under mysterious circumstances, he went to New Orleans,
regarded at that time as a city of opportunity. He there studied law as a
notary's clerk and was called to the bar in 1832. He shortly thereafter
married. Through hard and concentrated work he soon established himself
as the leading "commercial" lawyer of the city. For a short time, due to
ill health, he was unable to follow his profession, and in that time he
became one of the most progressive sugar planters of the South.
After being elected to the United States Senate, but before taking his
?Professor of Patent Law, Georgetown

University School of

Law.

fProfessor of History, Randolph-Macon Woman's College, Va.
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seat, he

was

his

to be
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a justiceship on the Supreme Court
bench, the first of
honored, but he declined for financial reasons. His entry
into national politics, in 185 2, as Senator from Louisiana, gave him a
wider field for his endeavors. During this period he was interested in
several vast promotion schemes and was prominent as counsel in land
race

offered
so

,

cases

in California.

coming of the Civil War, he was a strong and able advocate
of the Southern position, and after the formation of the Confederate
Government he was appointed to a Cabinet position. In the Confederate
Cabinet he was successively Attorney-General, Secretary of War and
Secretary of State. The last-named position he held for the last three
With the

years of the

war.
Subsequent to the surrender at Appomattox, he fled
England, arriving there penniless after a perilous and thrilling journey.
In England, he enrolled in Lincoln's Inn to serve his apprenticeship before
becoming a barrister. Through influence he was enabled to dispense with
the usual term of apprenticeship and was called to the bar in 1866.
With his usual amazing industry, he repaired his fortunes and wrote his
noted work on "Sales". Benjamin was granted a patent of precedence in
1872, the first ever presented to a former American lawyer. The remain
der of his life was devoted to practice in the appellate courts in England.

to

He died in 1884 in Paris.

lawyers nor by a lawyer, the book covers much of
profession. The details of Benjamin's practice in
New Orleans, his subsequent practice before the Supreme Court while a
Senator, and his admission to the bar in England are absorbing items.
Benjamin was one of the first great specialists in commercial law and it
was in this field that he won all of his honors. Throughout his life he was
much absorbed with the crasser forms of money-getting, which led him
to decline the justiceship offered him in 1852. There is no doubt, how
ever, of his legal ability, of his oratorical and persuasive powers, nor of
his keen grasp of the crux of the legal problems involved in his compli
cated commercial cases. His devotion to the money-getting side of law
practice was in a great part due to his devotion to his family and their
never-ending need of his support. The large income from his legal work
was due in a measure in his attention to well-paying clients. There are,
according to his biographer, no recorded instances in the United States of
his taking legal cases without fees. While in practice in England, Benja
min is quoted as taking no briefs "accompanied by less than fifty guineas."
This tendency toward commercialization of the profession has grown
While not written for

interest to those in the
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since the time of Benjamin, and perhaps will reach its peak
in the failure of the practice of law as a profession and a frank recogni
tion of it as a business.

considerably

biography of Judah Benjamin is well written and reads with
merely curious about this statesman it depicts his career
in an entertaining manner. For the scholar, it is well documented and
contains a select bibliography.
This

ease.
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