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significance and effectiveness of trade-marks in regulating and
'JTHErestricting
competition
hardly be overemphasized. Together
can

with patents, trade-marks are included among the chief legal sanctions
under which cartels1 have established, maintained and enforced restraints

of trade.
The methods and means by which patents have been utilized to
eliminate competition have been investigated by congressional commit

tees,2

and discussed

by legal commentators,3

and have been the

subject

tB.S. (1929) Catholic University of America; LL.B. (1933) Georgetown University;
Special Assistant to the Attorney General of the United States. The opinions herein
after stated should not be construed as expressing the views of the Department of Justice
unless they are supported by expressions in its public releases.
"A cartel is a contractual association of legally independent entrepreneurs in the same or
similar field of business formed with the intent, effect or potentiality of influencing the
market by means of regulation of competition.
T.N.E.C. Hearings, 76th Cong., 3d Sess.
(1940) (Part 25) 13337. "A cartel is a combination in restraint of trade." Id. at 133S1.
2In the past five years four committees of Congress have held extensive hearings on
T.N.E.C. Hearings, 75th Cong., 3d Sess. (1938) (Part 2) ; Hearings
patent practices.
before Senate Committee on Patents on S. 2303, 77th Cong., 2d Sess. (1942) ; Hearings
before Special Committee pursuant to Sen. Res. No. 71, 77th Cong., 1st Sess. (1942)
(Part 11) ; Hearings before Subcommittee on War Mobilization, Senate Committee on
Military Affairs, on S. 702, 78th Cong., 1st Sess. (1943).
'Meyers and Lewis, The Patent "Franchise'' and the Antitrust Laws (1941 and 1942)
30 Georgetown L. J. 117, 260; Callman, Patent License Agreements between Com
petitors and the Monopoly Issue (1940) 28 Georgetown L. J. 871; Borkin, Patents and
the New Trust Problem (1940) 7 Law & Contemp. Prob. 74; Feuer, The Patent Monopoly
and the Anti-Trust Laws (1938) 38 Col. L. Rev. 1145; Grosvenor, "The Rule of Reason"
as Applied by the United States Supreme Court to Commerce in Patented Articles (1917)
17 Col. L. Rev. 208; Havighurst, The Legal Status of Industrial Control by Patent
(1941) 35 III. L. Rev. 495; Lamb, The Relation of the Patent Law to the Federal AntiTrust Laws (1927) 12 Corn. L. Q. 261; McCormack, Restrictive Patent Licenses and
Restraint of Trade (1931) 31 Col. L. Rev. 743; Montague, Sherman Antitrust Act and
Patent Laws (1912) 21 Yale L. J. 433; Toulmin, The Patent Law and the Sherman Law
(1914) 1 Va. L. Rev. 445; Vaughan, The Relation of Patents to Industrial Monopolies
(1932) 14 J. Pat. Off. Soc. 61; T.N.E.C., Patents and Free Enterprise (1941) Mono
graph No. 31; Wood, Patents and Anti-Trust Law (1942).
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searching

con

the bar and the courts, the extent to which
patents may be used to restrict competition has been fairly well denned
in the recent decisions of the Supreme Court which indicate a tendency

sideration

to limit rather than extend the restrictions which may

posed

under

lawfully

be im

patent.

a

are no less important than patents in maintaining re
straints of trade. The two devices have different legal significance but
each serves its own particular function in regulating competition. Gen
erally speaking, patents limit the right to manufacture while trade-marks

Trade-marks

control access to markets. Some restrictive practices which are beyond
the reach of patent sanctions may be easily implemented through skillful
use

of trade-marks.

Originally, the sole function of a trade-mark was to indicate the origin
or ownership of the products to which the mark was applied and to dis
tinguish them from the products of another.5 For many years, "passing
off", that is the selling of one's goods as the goods of another, was the
sine qua non of actionable unfair competition,6 and as late as 1938, the
Supreme Court stated:
"The essence of the wrong from the violation of this right [the right to
exclusive use of a trade-mark] is the sale of the goods of one manufacturer for
those of another."7
.

On the

that

a trade-mark served only to identify the manufactur
ing or commercial source of the products bearing it and that trade-mark
infringement involved fraud and deception, the law of trade-marks and
unfair trading has been built up by judicial decision.
Because of this theory, the trade-mark law has developed most fav
orably to the trade-mark owner, and a trade-mark monopoly is more
readily sustained by the courts than is a patent monopoly.
Even after a word has lost its trade-mark significance and has become
merely a generic name of a product, the predisposition of the courts
to sustain exclusive trade-mark rights is so strong that it is a most diffi-

theory

*United States

Co., 316 U. S.

v.

241

Masonite

(1942) ;
B. B. Chemical Co. v. Ellis,
Co., 317 U. S. 173 (1942).

Corp.,

316 U. S. 265

Morton Salt
314 U. S. 495

Co.

v.

(1942)

(1942)

; United States

Suppiger Co.,

314 U.

; Sola Electric Co.

v.

v.

Univis Lens

S. 488

(1942) ;
Jefferson Electric

For earlier cases see Meyers and Lewis, The Patent "Fran
chise" and the Antitrust Laws (1941) 30 Georgetown L. J. 131, footnote 55.
BAmoskeag Mfg. Co. v. Spear and Ripley, 2 Sandford 599 (N. Y.' 1849).
"Derenberg, Trade-Mark Protection and Unfair Trading (1936) 81.

'Armstrong

Paint and Varnish Works

v.

Nu-Enamel Corp., 305 U. S. 315, 336

(1938).
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cult task for a newcomer to establish his right to use the generic name.
In the Shredded Wheat case,8 the Supreme Court held that Shredded
Wheat was the name of the product and that the Kellogg Company,
like every other member of the public, was, and had been since about
1912, free to make the product and to use the same Shredded Wheat.

The

litigation which preceded this decision illustrates the difficulties
Kellogg Company had to overcome in establishing its right

which the
to

this

use

name.

resulted in

The

case

included

trial in the District Court which

a

dismissal of the

complaint on the ground that Shredded
products of both parties; an appeal to the Circuit

a

Wheat described the
Court of Appeals which reversed the District Court and directed the
entry of a decree enjoining Kellogg from use of the name Shredded
Wheat; a petition by Kellogg for a writ of certiorari which was denied;

Company to the Circuit Court of Appeals
mandate; an order by the Circuit Court of Appeals
the
District
Court to broaden the original injunction against
directing
and
a
Kellogg;
petition by Kellogg for a writ of certiorari to review the
broadened injunction. In its decision, the Supreme Court also referred
to four suits in the United States, one in Canada and one in England
relating to the same mark. Finally, two Justices dissented on the ground
"that the Kellogg Company is fraudulently seeking to appropriate to
itself the benefits of a goodwill built up at great cost by the respondent
a

petition by

National Biscuit

for clarification of the

and its

predecessors."9
fundamentally

A trade-mark is

device.

In the United

not from any

a

commercial rather

trade-mark

States,
public grant or franchise,

rights

than

result from

a
use

legal
and

and commercial usage has ex
tended the functions of trade-marks far beyond the mere indication of

Good will exists in the mind of the

origin.
serves

identify

to

purchaser and a trade-mark
purchaser has good will.10 The good
seller or the guarantor of a product or

that for which the

will may attach to the maker, the
to the product itself irrespective of its
stated that

a

trade-mark may

source.

One commentator has

mean:

the article bearing this mark or name is exactly like every other
bearing this mark or name; (2) the article bearing this mark or name
was manufactured by us; (3) the article bearing this mark or name though not
manufactured by us was prepared according to our specifications and under
our supervision; (4) the article has been tested by us; (5) the article has been

"(1)

article

'Kellogg
'Kellogg

Co.

v.

National Biscuit

Co.,

305 U. S. Ill

(1938).

National Biscuit Co., 305 U. S. Ill, 123 (1938).
w"The mark sells the goods." Derenberg, op. cit. supra note 6, at 38.
Co.

v.
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by us; (6) we warrant the article to be of standard quality, or fit for
some particular purpose, or free from latent defects; (7) certain special propo
sitions, perhaps specifically announced, are true of the article bearing the name
or mark�such as, the articles bearing this mark are true to styles or fashions
or certain other standards;
(8) the article has certain qualities suggested by
the name or mark itself, such as purity or the inclusion of certain ingredients or
the like; (9) the name may suggest that the article has been used or endorsed
by a man or an institution or a government department; (10) finally, the
word or sign may say little or nothing to the intellect, but may make a direct
emotional appeal or insinuate itself into the memory and habits of the public."11
selected

Since manufacturers and merchants carry on their trade differently
products and in different localities, a mark which indentifies
that trade has different meanings according to the manner in which
the trade is carried on. A single business organization might manufac

in different

products, purchase and resell others and merely certify or
guarantee others, or might manufacture its products for distribution
in one locality and purchase the products for distribution in other locali
ties, and carry on all of these activities under the same mark. Such a
mark has a different meaning and significance as applied to each type
of product and in each locality.
The function of a trade-mark in identifying a particular organization
or a particular product necessarily limits the monopoly to the territory
where the organization does business or the product is marketed under
the trade-mark. That is
'the mark, of itself, cannot travel to markets
where there is no article to wear the badge and no trader to offer the
article'."12 Because of this territorial limitation, two businesses may
market the same product under the same mark in different territories
and each have exclusive trade-mark rights in his own territory. Here
again, although the words or symbols and the products are identical,
In one territory, the mark identi
as trade-marks the two are different.
fies one business exclusively while in the other it identifies the other
business equally exclusively. The single word or symbol is, in effect, two
different trade-marks13 each legally independent of the other. It is the
ture

some

"

"Isaacs, Traffic

in

Trade-Symbols (1931)

44 Hasv. L. Rev.

1220.

"Hanover Star Milling Co. v. Metcalf, 240 U. S. 403, 416 (1916).
^rade-marks are somewhat analogous to proper names, and Holmes' analysis of the

meaning of proper names applies with equal force to trade-marks. In his article "The
Theory of Legal Interpretation" (1899) 12 Harv. L. Rev. 418, Collected Legal Papers
(1920) 20S, Holmes states:
"By the theory of our language, while other words may mean different things, a proper
name means one person or thing and no other.
If language perfectly performed its
function, as Bentham wanted to make it, it would point out the person or thing in
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significance which forms the basis of any exclusive right to
or symbol and when two trade-marks consist of the same
word or symbol, matters determinative of the validity of one trade-mark
are not necessarily even relevant on the issue of validity of the other.
One of the more frequent methods employed by international indus
trial cartels for eliminating or regulating competition is a division of
territories. This method involves dividing the world into definite mar
keting areas and assigning to each cartel member a specific area as his
exclusive manufacturing territory.
Each cartel member is prohibited
from invading the territories of the other members.
A division of territories is necessarily restrictive and can be compulsorily maintained only so long as the cartel or its members possess legal
or economic sanctions capable of enforcing compliance or punishing

trade-mark
use

a

word

violations.
Because the laws of the various countries of the world
differ in their treatment of monopolies and restraints of trade, cartel

agreements, standing alone, afford

uncertain basis for

an

In the United

obedience to restrictive edicts.
which

restrain trade

understandings
unreasonably
are not only unenforceable, but constitute
antitrust laws.14

States,

For this

reason some

or

compelling

contracts

limit

and

competition

criminal offenses under the

form of

legal monopoly

has been

used to support cartels and to enforce the restrictive commitments.
The cartels have not been slow in recognizing the value and importance
of trade-marks for

supporting

a

division of territories

nor

in

using

them

for that purpose. The use of the trade-mark Plexiglas15 to support the
division of territories between Rohm & Haas A. G. of Germany and
Rohm & Haas

Company

Senate Committee

on

of the United

Patents16 and in

States,
an

was

described before

indictment

against

a

Rohm &

our random system ii sometimes happens that your name is
mine, and it may be the same even in spelling. But it never means
In theory of speech your name means you and my name
you or me indifferently.
means me, and the two names are different.
They are different words."
"The rule of reason does not apply to price-fixing or boycotting, which are illegal
per se. United States v. Socony-Vacuum Oil Co., 310 U. S. ISO (1940) ; Fashion Originators
Guild v. Federal Trade Commission, 312 U. S. 457 (1941).
^United States Trade-marks 367,998, June 6, 1939, and 338,539, September 8, 1936, are
registered in the name of Rohm & Haas Company of Philadelphia, Pa. The trade-mark
Plexiglas is registered in Bureau International pour la Protection de la Propriete Industrielle, at Berne, Switzerland, by Rohm & Haas A. G. of Darmstadt, Germany. No. 99,500,

every

idem

case.

sonans

But under

with

October 3, 1938.

^Hearings before
(Part 2) 663

to

Senate Committee

932.

on

Patents

on

S. 2303, 77th

Cong., 2d Sess. (1942)
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The
and others for violation of the antitrust laws.
of
trade-mark Plexiglas is applied to an important group
acrylic and
the
The
that
indictment charges
object of the
methacrylic plastics.
markets
Canadian
and
was to allocate the United States
Haas

Company17

arrangement
for
the

Plexiglas exclusively to Rohm & Haas of the United States while
remaining markets of the world were allocated exclusively to Rohm

& Haas of

Germany.
the indictment charges that the two com
agreement dated January 30, 193518 which pro
exchange of patents and patent rights and a transfer of

To carry out this

panies

entered into

vided for

an

object,

an

United States and Canadian trade-marks from the German to the United
States company. Thus, in the United States and Canada, Plexiglas on

acrylic or methacrylic plastics denotes and identifies the product and
goodwill of the United States company while the same word on the
same product denotes and identifies the goodwill of the German com
pany in every other

country of the world.

the patents in this example
The patents will one day expire, may be invalidated in
are apparent.
litigation or may not cover all of the products involved in the arrange
ment.
The trade-mark, on the other hand, has indefinite existence, has
less chance of invalidation and is coextensive with the trade in which it

advantages of the trade-mark

The

is used.

over

Thus the division of territories between Rohm & Haas of Ger

can last long after any
relevant patents have expired and can eliminate competition between
the companies on as many or as few products as the two companies

many and Rohm & Haas of the United States

market under the
An

even more

common

striking

trade-mark.
use

territories is illustrated in the
Merck &

Co., Inc., charging

trade-mark to support a division of
complaint filed by the United States against
of

a

a

violation of the antitrust laws.19

This

"Indictment, United States v. E. I. duPont de Nemours & Company et al., Criminal No.
August 10, 1942, United States District Court for the District of New
Jersey.
wId., Paragraph 23 (c). For full text of this agreement see Hearings before Senate Com
mittee on Patents on S. 2303, 77th Cong., 2d Sess. (1942) (Part 2) 763.
Because this
agreement is between a United States company and an enemy alien it is suspended and
perhaps terminated by the war. The same is true of the other agreements between United
States companies and enemy aliens which will be hereinafter discussed.
The fact that
these agreements may be suspended or terminated does not, however, detract from their
value as illustrations of trade-mark practices.
^United States v. Merck & Co., Inc., et al., Civil Action No. 3159, United States Dis
trict Court for the District of New Jersey, complaint filed October 28, 1943.
878-C returned
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situation where the trade-mark is the
enforcing the restrictions.

illustrates

means

and

for

a

119

only

effective

complaint alleges that Merck & Co., Inc., of the United States
and E. Merck of Germany set out to eliminate competition between
themselves by allocating to Merck & Co. the markets of the United
States and Canada and to E. Merck, the remaining markets of the
world. These two companies manufacture and sell about 1,200 types
of chemicals and pharmaceuticals, many of which are neither patented
nor patentable.
Hence patents could not form an adequate basis for
the division of territories but would at best afford only piecemeal pro
tection from competition. The name Merck, however, extended to all of
the products of both companies.
The complaint alleges that with this fact in mind, Merck & Co.
and E. Merck executed a treaty agreement on November 17, 193 2 20
under which Merck & Co. receives all trade-mark rights in the name
The

Merck for the United States and Canada while E.
the trade-mark

rights

in the

name

Merck

Merck receives

the remainder of

throughout

the world.

Neither company can trade under its own name in the
the
of
other and the treaty specifies that this territorial divi
territory
sion of trade-mark rights shall be perpetual!

The trade-mark device is far more subtle and insidious than the patent
maintaining a division of territories. Before a United States
member of a cartel can maintain suit to enforce a United States patent

device in

originating with a foreign member of the cartel, both the origin of the
patent21 and the right of the United States member under it22 must be
shown.
its

The agreements under which the United States member receives
rights are thus subjected to judicial scrutiny23 and the enforceability

'"Exhibit A attached to complaint in United States

v.

Merck &

Co., Inc.,

et

al., cited

supra note 19. The Merck treaty and the complaint involve other matters in addition to
the trade-mark but only the trade-mark implications of the treaty are considered in this
article.

^Applications

for United States patents must be filed

his

citizenship under oath. Rev. Stat. � 4892 (1875), 32
(1906), 46 Stat. 376 (1930), 35 U. S. C. � 35 (1940).
^Patents and interests

by the

inventor who must state

Stat. 1226

(1903),

34 Stat. 100

are
transferable only by instruments in writing and
against subsequent purchasers in good faith only when the
instrument is recorded.
Rev. Stat. � 4898 (1875), 29 Stat. 693 (1897), 42 Stat. 391
(1922), 35 U. S. C. � 47 (1940) ; 55 Stat. 634 (1941), 35 U. S. C. � 47 (Supp. 1942).
^Tn some instances, the recorded assignment of a patent contains no restrictions or

such

transfers

are

therein

valid

conditions and the restrictions and conditions of the transfer
unrecorded

agreement.

However, the restrictions

and

are

included in

conditions

of

the

a

separate,

transfer

can
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upon the legality of the agreements.2
A division of territories under a trade-mark can be maintained with

of the

patent

out any

in their

depend

may

The

agreement.

respective

parties merely secure trade-mark monopolies
competition is prevented by the trade

territories and

mark laws of those territories

25

Trade-marks may be used in conjunction with patents to extend cartel
restrictions far beyond the patents involved in the cartel.
Hearings
before a Senate Committee on Patents26 disclose that the New Jersey
Zinc Company devised a plan in which process and apparatus patents
were used to compel adoption of a common trade-mark by all of the
cartel members and the trade-mark

was

then used to effect

a

division

of territories.
The

hearings disclose
foreign patents27 on a
licensed

that New

Jersey Zinc

owned United States and

process and apparatus for
number of foreign zinc producers and

a

refining zinc
one

and

United States

Smelting & Refining Co., to use the process
and apparatus to produce and refine zinc. It was stated in the hearings
that New Jersey Zinc and these other zinc producers wished to eliminate
competition in the sale of zinc by establishing exclusive marketing terri

producer,

American

tories but the process and apparatus patents were ineffective to control
To overcome this
the use and sale28 or import29 of the zinc itself.
difficulty, New Jersey Zinc granted to each of these zinc producers a
license to use the process and apparatus and to sell zinc refined under
the process

only

in

a

particular territory

and

specifically required each

usually be discovered. Wobura Degreasing Company of New Jersey v. Spencer Kellogg
& Sons, Inc., 46 F. Supp. 959 (W. D. N. Y. 1942).
^Morton Salt Co. v. Suppiger Co., 314 U. S. 488 (1942) ; B. B. Chemical Co. v. Ellis,
314 U. S. 495 (1942).
^Bourjois & Co. v. Katzel, 260 U. S. 689 (1923). See Hanover Star Milling Co. v.
Metcalf, 240 U. S. 403 , 424 (1916) (concurring opinion of Justice Holmes).
^Hearings before Senate Committee on Patents on S. 2303 and S. 2491, 77th Cong.,
2d Sess. (1942) (Part 3) 1519 to 1697.
�Id. New Jersey Zinc owned nine United States patents relating to this process in
1939
(p. 1697) and also owned patents in Canada, Newfoundland, Mexico, Great
Britain, Germany, France, French Morocco, Tunis, Spain, Norway, Poland, Czechoslovakia,
Belgium, Belgian Congo, Holland, Luxemburg, Sweden and Italy (p. 1552).
^American Gramophone Co. v. Gimbel Bros., 234 Fed. 361 (S. D. N. Y. 1916), aff'd, 240
Fed. 971 (C. C. A. 2d, 1917).
^All of the New Jersey Zinc agreements referred to in the hearings were made prior
to July 2, 1940, and at that time, the owner of a process patent could not, by means of
the patent, prevent the import of unpatented products made under the process outside
the United States. In re Amtorg Trading Co., 75 F. (2d) 826 (C. C. P. A. 1935). On
July 2, 1940, the tariff law was changed. 54 Stat. 724, 19 U. S. C. � 1337a (1940).

*
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licensee to mark all zinc made under the license with the New Jersey
Zinc trade-mark. This requirement is stated in the agreements to be
for the purpose of "excluding it [the unpatented zinc] from entry into

."30 The licensees of New Jersey Zinc
prohibited territories.
compelled to adopt and use the same mark as a condition of the
patent license but once uniform marking was established, the trade
mark laws restricted each licensee to his own territory and excluded
him from the territories of New Jersey Zinc and of every other licensee.
Although all licensees use the same mark, that mark has a different
trade-mark significance in each territory.
In the United States this
mark identifies the products of New Jersey Zinc and American Smelting
& Refining Co. while in Germany, for example, the same mark
identifies the product of only the German licensee. Thus, neither New
Jersey Zinc, nor American Smelting & Refining Co. nor their cus
tomers can import zinc, marked as required by the license agreement,
into Germany without infringing the German trade-mark of the Ger
man licensee.
The German licensee can himself, by simple and direct
trade-mark infringement action, prevent invasion of his territory by
another licensee. Thus, by use of the trade-mark device, each licensee
can protect his exclusive territory against encroachment by every other
the

.

.

were

licensee without reliance
The New
trade-mark

Jersey
over a

the absence of the

Zinc

either the patents or license agreement.
plan illustrates further the advantages of a
on

patent in the enforcement of cartel restrictions. In
trade-mark, export sales of zinc by American Smelting

&

Refining Co. to the territory of the German licensee could be
stopped, if at all, only by a suit brought by New Jersey Zinc against
American Smelting & Refining Company for unlicensed use of the
patented process or for violating the license agreement. Even this
procedure could not stop those who purchased zinc from either New
Jersey Zinc or American Smelting & Refining Co. from exporting
""Paragraph

10 of the

Metallgesellschaft

agreement of September 16, 1935, between New Jersey Zinc and
Germany is typical. This paragraph provides in part:

A. G. of

"The Licensee agrees to comply with all reasonable requirements of the Licensor as to
marking the zinc made under this license in such manner as will assist in identifying
its origin and excluding it from entry into the prohibited territories and agrees to
require the same compliance by all sublicensees. For the protection of the exclusive
rights of the Licensee hereunder, the Licensor agrees so long as the license hereunder
is exclusive prior to the date of the expiration of agreement' to require similar
commitments from its licensees in other countries."

Hearings before

Senate Committee

(1942) (Part 3) 1634.

on

Patents

on

S. 2303 and S. 2491, 77th Cong., 2d Sess.

122
to
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Germany.
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and often ineffective procedure
by means of the patents

devious, uncertain,

necessary to maintain the territorial restrictions

disappears when
becomes simple,

trade-marks

are

used,

and the enforcement

procedure

direct and effective.

Trade-marks can also serve to preserve a company's goodwill in a
market which has been turned over to another. It sometimes happens
that one manufacturer will apportion a part of its territory to another
and yet wish to preserve its goodwill in that territory for a possible re
entry into the market. This has been accomplished by the use of
trade-marks.
The

Sperry Corporation
alleges that the Sperry
Gyroscope Company is widely known for its gyroscopic instruments and
controls important United States and foreign patents on these devices.
The complaint alleges that Sperry has issued territorially restricted
licenses under its patents to a number of local manufacturers in foreign
countries.32 In many of these agreements, Sperry reserves the right to
A

complaint filed by

the United States

against

and others31 for violation of the anti-trust laws

cancel the licenses under certain conditions and in other agreements,
the licenses are non-exclusive and Sperry retains the right to sell in the

possibility that it might wish to
markets, one object of the agreements is to retain
for Sperry any goodwill resulting from sales by the licensee.
The manner in which this object is accomplished is illustrated in an
agreement between Sperry and La Filotecnica dated March 21, 1934.33
Article 8 of the agreement requires La Filotecnica to mark each instru
ment with the name "Sperry" and to "mention the name 'Sperry' in all
licensee's
enter

or

territory.

Because of the

re-enter these

^United States

v.

The

Sperry Corporation

et

al., Civil

States District Court for the Southern District of New York.

Action

No.

Complaint

19-175, United
September 1,

filed

1942, consent decree entered September 1, 1942.
mAskania Werke A. G. of Germany.
Mitsui Bussan Kaisha

Ltd., Japan.
Seisakusho, Ltd., Japan.
Tokio Kohku Keiki Kabushiki Kaisha, Japan.
Kreiselgerat'e-Gesellschaft mit beschrankter Haptpflicht, Germany.
"La Filotecnica" Societa Anonima, Ing. A. Salmoiraghi, Italy.
Societe L'Appareillage Aeronautique, France.
See Paragraphs 9 to 14 of the complaint, United States v. The Sperry Corporation et al.,
Civil Action No. 19-175, cited supra note 31.
"Complaint Paragraph 31 (f), United States v. The Sperry Corporation et al., Civil
Action No. 19-175, cited supra note 31. For full text of this agreement see Hearings before
Special Committee Investigating the Munitions Industry pursuant to Sen. Res. No. 206,
74th Cong., 2d Sess. (1937) (Part 39) 13,700, Exhibit 4917-70.
Tokio Keiki
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publications, advertisements, drawings, photographs

literature

to the

said instrument."

or

other

The instruments

relating
irrevocably identified with Sperry and, upon cancellation or
termination of the license, Sperry is not obliged to establish a demand
for its products but merely to supply an established, going market. In
the event of cancellation or termination of the license, the patents alone
may have been adequate to protect Sperry from competition but it is
through the trade-mark that Sperry can retain an active market and
continued demand for its products.
The incandescent and fluorescent electric lamp industry presents a
number of ingenious uses of a trade-mark. The outstanding mark iden
tified with this industry is Mazda?4" the trade-mark held in the name of
In the Government's bills of complaint35
General Electric Company.
in
this industry in violation of the antitrust
charging improper practices
it
is
that
the
trade-mark
Mazda has been used to imple
laws,
alleged
ment the domestic and international monopolies and restraints of trade.
It is charged that the combination and conspiracy have been carried
out, in part, through an agreement between General Electric Company,
the world's largest producer of lamps, and Westinghouse Electric and
Manufacturing Company, the second largest producer in the United
States, to use jointly the trade-mark Mazda.36 These two companies
together produce about 80 per cent of the lamps manufactured and sold
in the United States.37
Through patent license agreements, they con
trol the manufacture and sale by other companies of approximately an
additional 10 per cent. However, the licenses to these domestic com
panies expressly preclude the use of the trade-mark Mazda. One bill
of complaint alleges36 that these two companies have induced a number
of public bodies to draft bid specifications requiring that the lamps
furnished must be "Mazda" or "Mazda or equal"
Thus, their exclu-

published
are

thus

.

T. M. 77,779, registered May 3, 1910.
"United States v. General Electric Company et al.,

Civil

Action

No.

1364, United

States District Court for the District of New Jersey, complaint filed January 27, 1941;
United States v. General Electric Company et al., Civil Action No. 2S90, United States
District Court for the District of New Jersey, complaint filed December 9, 1942.

^Government Exhibit 26, United States

v.

General

Electric

Co.

et

al., Civil Action

No. 1364, United States District Court for the District of New Jersey, complaint filed

January 27,

1941.

"Government Exhibit 59, United States
1364, cited supra, note 36.

"'Complaint, paragraph 308,
1364, cited

supra note 36.

v.

United States

General Electric Co. et al., Civil Action No.

v.

General Electric Co. et al., Civil Action No.
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materially aided General

Westinghouse
extending their commercial positions.
The Mazda mark has also been used to maintain and preserve the
division of world markets which have been allocated among the major

Electric and

in

lamp companies

of the world

through media of cartel agreements.

In

field, General Electric has licensed British ThomsonHouston Company of England,39 Tokyo Shibaura Electric Company of
Japan40 and China General Edison Company of China41 to use the
the international

territory in which British Thomson-Houston is per
mitted to use the mark is Australia, India, New Zealand, and South
Africa; the territory of China General Edison is China; and the terri
tory in which Tokyo Shibaura is permitted to use the mark is limited
to Japan, even though both Tokyo Shibaura and British ThomsonHouston have non-exclusive rights from General Electric to manufacture
and sell lamps in both China and Manchukuo. The trade-mark Mazda.
however, serves to allocate commercial goodwill among the various com
panies selling in these Asiatic markets and to give each a preferential
position in his own markets. Thus, China General Edison could protect
its Chinese market against the infiltration of Mazda lamps made in
India or Japan whether such lamps come directly from the other com
panies or indirectly through dealers.
Under the domestic and foreign agreements, the mark Mazda not only

Mazda mark.

The

identifies different

sources

in different territories but has

different

a

significance with respect to the product itself. In the United
Westinghouse is licensed to use the mark Mazda :

States,

"For electric lamps (of any kind in connection with which the General Com
pany has used or shall hereafter use such mark "MAZDA") manufactured
by the Westinghouse Company under said license and in strict accordance

knowledge, skill, technical methods and shop practices of said General
Company, imparted to Westinghouse Company, in accordance with the provi
sions of Article 23 of said license of January 1, 1927.
,"42

with the

.

Because it is

inghouse

applied

to the

products of both General Electric and West
unmistakably indicate either as the

the mark Mazda cannot

"Government Exhibit 43C, United States
No. 1364, cited supra note 36.
"Government Exhibit 47, United States

1364, cited supra

v.

v.

General Electric

Co. et

General Electric Co. et

al.,

Civil Action

al., Civil

Action No.

note 36.

^Government Exhibit 43, United States v. General Electric Co. et al., Civil Action No.
1364, cited supra note 36.
Paragraph (1), Government Exhibit 26, United States v. General Electric Co. et al.,
Civil Action No. 1364, cited supra note 36.
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producer of the lamps. Rather, the trade-mark serves to identify a
product made to certain standards without regard to the particular
manufacturer. The Mazda mark guarantees the properties or qualities
In the China
of the products instead of identifying their source.
General Edison and the British Thomson-Houston agreements, General
Electric grants the right to use the trade-mark Mazda for incandescent

lamps without restricting the character

or

quality

of the

lamps

with

which it may be used. The Mazda mark would then have no function
in the territories of the foreign companies other than to indicate the

origin of the lamps.
of the mark Mazda to support the dominant position of
Westinghouse are important for another reason.
On March 1, 1912, General Electric owned two hundred and sixteen
United States patents relating to incandescent lamps43 and between that
The

uses

General Electric and

date and December

26, 1939, required

seven

hundred and

tional United States patents of which four hundred and
not expired on December 26, 1939.44 During this period,
has had almost

eight addi
sixty-two had
Westinghouse

patents relating to incandescent
lamps.45
maintaining
filing
foreign patents corresponding
to the nine hundred and fourteen United States patents of General
Electric during the twenty-seven years from 1912 until 1939 would have
been extremely costly and the four hundred and sixty-two patents which
as

The

were

were

inadequate

to secure

for General Electric

in the manufacture and sale of incandescent

The mark
^Transcript
U. S. 476

of

and

in effect in 1939

monopoly

Mazda, however,

of record pp.

lamps.46

has been the trade-mark for

128-136, United States

v.

a

General Electric Co.

General
et

al., 272

(1926).

"Schedule A attached
States

many United States

to

Government Exhibit 25 and Government Exhibit 226, United

General Electric Co. et al., Civil Action No. 1364, cited supra note 36.
"Government Exhibit 227, United States v. General Electric Co. et al., Civil Action
v.

No. 1364, cited supra note 36.
"At the present time, General Electric Co. has only one unexpired incandescent lamp
patent which has been held valid and infringed in a contested case, Pipkin Patent No.

1,687,510 held valid and infringed in General Electric Co. v. Save Sales Co. et al., 82
(2d) 100 (C. C. A. 6th, 1936) and in General Electric Co. v. Wabash Appliance Corp.
et al., 93 F. (2d) 671 (C. C. A. 2d, 1938).
However, in an action to punish Wabash
Appliance Corp. for contempt the Pipkin patent was held to be of limited scope, General
Electric Co. v. Wabash Appliance Corp. et al., 19 F. Supp. 887 (E. D. N. Y. 1937). The
Pipkin patent was subsequently held invalid, General Electric Co. v. Jewel Incandescent
Lamp Co. et al., 47 F. Supp. 818 (D. N. J. 1943), and this case is now on appeal to the
F.

Circuit Court of Appeals for

the Third Circuit.

See

Government Exhibit 225. United
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lamps since 1910 and this mark alone can eliminate competition
between Tokyo Shibaura, British Thomson-Houston, General Electric
and Westinghouse.
Thus, the Mazda trade-mark which is relatively
inexpensive to secure and maintain may be effective to prevent the
purchase of lamps while four hundred and sixty-two patents are impotent
Electric

Cancellation of all of these
prevent their manufacture and sale.
restraints
the
not
alone
eliminate
would
imposed by the trade
patents
to

mark.
The manufacture of incandescent

lamps

is

essentially

a mass

produc

countries of the world it is economically
business,
desirable to have all of the lamp requirements of the particular country
produced in a single factory. When several lamp companies sell in
such a country, they can all have their lamps produced in a single factory
and still maintain their businesses separate and distinct by the use of
tion

and in

some

Agreements of General Electric with Osram of
Germany47 and with Philips of Holland48 indicate that this practice
has been followed in Mexico and Brazil. The agreements provide that
different trade-marks.

in each of these countries

facture

lamps for itself,

a

subsidiary49 shall manu
Philips50 and Osram.51 The

General Electric

and also for

agreements provide that the Philips and Osram lamps may be made to
Philips and Osram specifications. Under these agreements, the differ
ences in specifications for any particular country could be mere differ
ences in trade-marks so that lamps, identical in every other respect,
could be marketed under three different trade-marks by three different
companies. By such use of different marks, any good will resulting
from the excellence

divided among the
sold.

or

skill in

companies

production

A division of territories is not the

marks

serve.

of

single factory may be
lamps are

a

under whose trade-marks the

only

cartel

objective which trade

Trade-marks may also support divisions of fields of enter-

"Government Exhibit 39, United States
No. 1364, cited supra note 36.
"Government Exhibit 40, United

States

al., Civil Action

v.

General Electric Co.

v.

General Electric Co. et al., Civil Action

No. 1364, cited supra note 36.
"Compania Mexicana de Lamparas Electricas S. A.

et

(Mexico), General

Electric S. A.

(Brazil).
""Article III J(l), Government Exhibit 40, United States
Civil Action No. 1364; cited supra note 36.
^Article III D(l), Government Exhibit 39, United States
Civil Action No. 1364, cited supra note 36.

v.

General Electric Co. et al.,

v.

General Electric Co. et

al.,
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as

in the

competition by dividing

an

case

indus

try into separate types or classes of trade and allocating each type or
class exclusively to a particular cartel member. The existence of any
legal power to divide fields under patents is now considered doubtful,

exists, its extent, scope and limitations are vague and
legal obstacles and hazards involved in such a prac
tice make it not worth the gamble.
Trade-marks are coextensive with the trade which they identify, both
geographically and technologically. Under the Trade-Mark Act of 1905,
infringement involves the question of whether the products of the trade
mark owner and the products of the infringer are "merchandise of sub
stantially the same descriptive properties".53 When two companies are
engaged in trade involving types of merchandise not of the same descrip
tive properties, adoption of the same mark by both prevents either from
expanding into the field of trade of the other.54
I. G. Farbenindustrie of Germany has used trade-marks to limit some
of its cartel partners both territorially and technologically. Complaints
filed by the United States against Alba Pharmaceutical Company and
others55 and against The Bayer Company, Inc.,56 charging violations of
the antitrust laws, allege that The Bayer Company, Inc., is engaged pri
marily in the manufacture and sales of medicines, pharmaceuticals, and
chemicals, and has rights in the United States, Canada, the United
Kingdom, Ireland, and Cuba to the Bayer and Bayer Cross51 trade-

and if such power
indefinite.52 The

^General Talking Pictures Corp.

v. Western Electric Co. et al., 305 U. S. 124 (1938).
Meyers and Lewis, The Patent "Franchise" and the Antitrust'
Laws (1941) 30 Georgetown L. J. 143, footnote 89. See also Wood, Patents and AntiTrust Law (1942) 95.
ra33 Stat. 728 (1905), 15 U. S. C. � 96 (1940).
"Beech-Nut Packing Co. v. P. Lorillard Co., 7 F. (2d) 967 (C. C. A. 3d, 1925), aff'd, 273
U. S. 629 (1927).
^United States v. Alba Pharmaceutical Co., Inc., et al., Civil Action No. 15-363, United
States District Court for the Southern District of New York, complaint filed September
5, 1941, consent decree entered September 5, 1941.
"United States v. The Bayer Co., Inc., et; al., Civil Action No. 15-364, United States
District Court for the Southern District of New York, complaint filed September 5, 1941,
consent decree entered September 5, 1941.

See discussion of this case,

'
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A
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I. G. Farbenindustrie manufactures and sells
chemicals including dyes and dyestuffs as well as

marks.
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variety of
medicines, phar

a

wide

maceuticals, and cosmetics. The Bayer and Bayer Cross trade-marks
were originated by I. G. Farbenindustrie and the United States rights
were acquired by Bayer Company from the Alien Property Custodian
at

the time of the First World War.

complaints allege that in order to eliminate any competition be
themselves, the Bayer Company and I. G. Farbenindustrie entered
into agreements in 1920,58 192359 and 19 2 660 relating to the Bayer and
Bayer Cross marks. The 1923 and 1926 agreements confirm the exclu
sive rights of the Bayer Company to use the Bayer and Bayer Cross
marks in connection with the sale of medicines, pharmaceuticals, and
chemicals in the United States, Canada, the United Kingdom, Ireland
and Cuba. The right to use these marks in all other parts of the world
was retained by I. G. Farbenindustrie; and even in the territory of the
Bayer Company, I. G. Farbenindustrie reserved the right to use the
Bayer and Bayer Cross marks on dyes and dyestuffs.
The agreement of 1920 extended the operations of the Bayer Com
Under this agreement the Bayer Company was given exclusive
pany.
to
use the trade-marks Aspirin, Aspirina, Bayer, and the Bayer
rights
Cross throughout South and Central America and Mexico, but only in
connection with the sale of acetylsalicylic acid and compounds thereof.
The Bayer Company was thus effectively limited to its present terri
tory and present field of trade by means of the Bayer trade-mark. In
the United States, Bayer on drugs identifies the goodwill of the Bayer
Company, while the same word on dyes identifies the goodwill of
I. G. Farbenindustrie. The advent of the sulfa drugs demonstrates the
overlapping of the medicinal and dye fields. By the terms of the agree
ment the Bayer Company could sell sulfa drugs under the Bayer or
Bayer Cross marks but could not sell sulfa dyes under these marks while
I. G. Farbenindustrie could use the Bayer or Bayer Cross marks on sulfa
dyes but not on sulfa drugs.
The

tween

The situation becomes
and South America.

Bayer

marks

were

even more

There the
limited to

a

anomalous in Mexico and Central

rights
single

of the

^Exhibit "B" attached to complaint in United States
et

Bayer Company to use the
product, acetylsalicylic

medicinal
v.

Alba Pharmaceutical

Civil Action No. 15-363, cited supra note 55.
""Schedule A of Exhibit "A" attached to complaint in United States

Co., Inc.,

al.,

Inc., et al., Civil Action
"Id., Exhibit "A."

No. 15-364, cited supra note 56.

v.

The

Bayer Co.,
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include all

medicinal, pharmaceutical and cosmetic
Thus, the Bayer mark in the
United States on some medicine other than acetylsalicylic acid identifies
it as the product of the Bayer Company, while the same mark on the
same medicine identifies it as the product of I. G. Farbenindustrie south

acid, and did not
products as it did

in the United States.

of the Rio Grande.
The trade-mark

the

world

apparently been used in much the same way
case of the Bayer marks, the mark Agfa
Farbenindustrie and is widely known throughout

Agfa

I. G.

outside

has

As in the

marks.

the

Bayer
originated with
as

the United

States

as

the

trade-mark

of

I.

G.

General Aniline & Film Cor

An indictment

Farbenindustrie.
charging
and others61 with violation of the antitrust laws, alleges that
three agreements dated March 19, 19 2 862 between I. G. Farbenin

poration

Agfa-Ansco63 divided world territory between the two com
photographic industry. Agfa-Ansco received the United
States as its exclusive territory and the rest of the world was reserved
to I. G. Farbenindustrie.
It was also the object of the agreements to
To implement
limit Agfa-Ansco strictly to the photographic industry.
the territorial and technological restrictions imposed, I. G. Farbenin
dustrie granted to Agfa-Ansco "the exclusive right to use in the United
States the trade name AGFA as applied to photographic products."64
The trade-mark registrations transferred to Agfa-Ansco at the time
of the agreements included two registrations of the mark Agfa for
Cameras and Parts Therefor,65 Agfastigmat for Cameras and Parts
Therefor, Especially Objectives66 and Agfatrepto for Sensitized Photo
graphic Papers.67
dustrie and

panies

in the

""United States

v.

General

Aniline

&

Film

Corp.

et

al.,

Criminal

No.

111-136,

re

turned December 19, 1941, United States District Court for the Southern District of New
York.

^These three agreements,
the third

a

one

letter agreement,

entitled "Agreements", the second entitled "Indenture" and
introduced by Assistant Attorney General Wendell Berge

were

in Hearings before Subcommittee on War Mobilization,
Affairs, 78th Cong., 1st Sess. (December 9, 1943).

""Agfa-Ansco Corporation

Senate

Committee

on

Military

was organized in 1928.
General Aniline & Film Corporation
majority of the stock of Agfa-Ansco Corporation from 1929 until December, 1939,
when Agfa-Ansco Corporation was merged into General Aniline & Film Corporation, United
States v. General Aniline & Film Corp. et al., Criminal No. 111-136, cited supra note 61,
Paragraph 14. For simplicity, Agfa-Ansco is referred to as an independent entity.
""'Agreement", Article II, Paragraph (4), cited supra note 62.
T. M. 215,536, registered July 20, 1926; T. M. 244,454, registered July 17, 1928.
T. M. 227,847, registered May 17, 1927.
T. M. 245,872, registered August 21, 1928.
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registrations indicate how
I. G. Farbenindustrie has limited and restricted Agfa-Ansco to the pho
tographic field. I. G. Farbenindustrie has registered the trade-mark
Agfa in the United States for use on Fluxes for Soldering Metals,68
Artificial Silk Thread, Cellulose Artificial Spinning Fibers, Yarns of
Cellulose Fibers, Imitation Straw for Weaving Made of Cellulose, and
Imitation Horsehair for Weaving Made of Cellulose,69 Artificial Silk
Thread and Artificial Spinning Fibers,70 Piece Goods Composed Mainly
or Wholly of Artificial
Silk,71 Raw and Partly Prepared Artificial Textile
Fibers and Imitation Horsehair,72 and Artificial Silk Threads and
Yarns.73 Besides these specific registrations I. G. Farbenindustrie has
used the Agfa trade-mark on a wide range of products including dyes,
medicines, pharmaceuticals, perfumes and even on cocoa and chocolate.
Thus, Agfa-Ansco is effectively prevented from expanding its photo
A number of United States trade-mark

business into other more or less closely related chemi
cal fields unless it is willing to carry on such expansion without the
benefits of the good will its products have earned under the trade-mark

graphic chemical

Agfa.
One of the most apparent
by the trade-marks agfanol

uses

of trade-marks to divide fields is shown

registered by Agfa-Ansco for use on Photo
graphic Chemicals and Particularly for Photographic Developer74 and
agfarnol registered by General Drug Company, a wholly owned sub
sidiary of Winthrop Chemical Company75 for use on Odoriferous and
Aromatic Chemicals Useful in the Production of Perfumes and Flavor

ing Extracts.76

Here are two marks identical in sound, almost identi
cal in appearance and both applied to chemicals. One significant factor
in this peculiar situation is that Agfa-Ansco and General Aniline & Film

Corporation and Winthrop Chemical Company, the parent of General
Drug Company, are defendants in actions brought by the United States
for violations of the antitrust laws,77 and the principal violation charged
T. M. 211,001, registered March 30, 1926.
"T. M. 218,235, registered September 21, 1926.
TOT. M. 249,288, registered November 13, 1928.
nT. M. 279,100, registered January 6, 1931.
T. M. 279,546, registered January 20, 1931.
T. M. 279,740, registered January 20, 1931.
74T. M. 343,524, registered February 23, 1937.

tcMoody,

Industrials

(1941)

2810.

T. M. 375, 428, registered February 20, 1940.
"United States v. General Aniline & Film Corp.
note

61; United States

v.

Alba Pharmaceutical

et al., Criminal No. 111-136, cited supra
Co., Inc., et al., Civil Action No. 15-363,
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cartel agreement with I. G. Farbenindustrie.
The agreements of March 19, 1928, license Agfa-Ansco under the
patents as well as the trade-marks of I. G. Farbenindustrie but the
possible trade-mark, sanctions are more far reaching than those possible
in each action is

a

The patents will, by their very nature, expire in
under the patents.
time so that their restrictive effect is, at best, only temporary.
The
trade-mark could, however, be perpetual so that its effect is prospective
and could circumscribe the entire future

development of Agfa-Ansco.
goodwill
Agfa-Ansco
acquired or could acquire under the
trade-mark
is
limited
both
as
to fields and as to territory and
Agfa
dollar
in
every
spent by Agfa-Ansco
advertising the Agfa mark has
served to strengthen those limitations.
The more widely known the
trade-mark
became
and
the
more
consumer interest it commanded
Agfa
for the products of Agfa-Ansco, that much more effectively it restricted
Agfa-Ansco to the narrow field and limited markets allocated under the

The

which

has

agreements.
On December

name of the Agfa-Ansco division of General
Corporation was changed to the Ansco division.78
Possibly this was the only way in which Agfa-Ansco could escape the
restrictions imposed on the use of the Agfa mark. At the cost of some
of its goodwill, Ansco can now expand into new fields and carry with
it the goodwill earned by its products under the new mark or name.
The value of trade-marks as a cartel device is immeasurably en

Aniline

&

22, 1943, the

Film

hanced in time of war. The great international cartels are world-wide
in scope and the markets of Axis cartel members may be kept alive
in neutral countries so long as those markets are supplied with products

bearing

trade-marks which, in those countries, identify the Axis cartel
members.
Because of this fact, the cessation of hostilities may find
the businesses of these Axis companies still in existence. The markets
of these Axis

companies have been supplied with the usual products
trade-marks, and these markets may revert to the Axis
a
mere change in the source of supply.
So far as the
companies by
is
no
there
will
have
been
purchasing public
concerned,
change. The
will
have
the
the
same
under
same
name be
purchaser
bought
product
and
after
the
has
him
and
that
the
reached
fore, during
war,
product
from different sources is a fact of which he is probably not even aware.
under the usual

cited supra note 55; United States v. Alba Pharmaceutical Co., Inc., Criminal No. 110-311,
United States District Court for the Southern District of New York, information filed

September 5, 1941.
�N. Y. Times, Dec. 23, 1943,

p.

26, col.

3.
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of cartel trade-marks

were

described before the Senate Committee on Patents.79 In each of these
a United States and a German company used the same
trade-mark and the German company had the exclusive right under the
cartel agreements to sell and to use the common trade-mark in Latin

instances both

After the start of the war in Europe and before entry of the
United States into the war, these German companies authorized the

America.

United States
trade-mark.
stated in

companies

to sell in Latin America under the common

The effect of this

practice

in Latin America is

of the Committee exhibits: ".

succinctly
using U. S.

they
keep their German trade names on the market."80
The methods used by Schering A. G. of Germany and Schering
Corporation of the United States to preserve Latin American markets
for Schering A. G. during the war, were described in detail by Assistant
Attorney General Wendell Berge in testimony given before the Sub
committee on War Mobilization of the Senate Military Affairs Committee
on December 9, 1943.
Mr. Berge testified that there is an agreement
between Schering A. G. and Schering Corporation which divides world
territories, the United States being the exclusive territory of Schering
Corporation and the rest of the world being the exclusive territory of
Schering A. G. The two companies implemented the agreement by
one

.

.

are

made merchandise to

transfers of patents and trade-marks.
The trade-marks and commercial dress of the products were particu
larly important in preserving the Latin American markets of Schering
A. G. and

on

this

point

Mr.

Berge testified:

"Schering Corporation, before the outbreak of war, was provided with com
plete instructions about the technicalities of exporting Schering products, with
a complete set of Schering export packages, labels,
prescriptions, etc., indicating
all details of the

complicated system of packages which differ from country
to product.
This was done to enable Schering
Corporation to start exporting without delay in case of emergency. For these
products which, before the war had not been made by Schering Corporation,
the necessary manufacturing directions were sent from Berlin."
to

country and from product

On March

Schering

1, 1940, the plan was put into operation by
Schering Corporation stating:

a

cable from

A. G. to

"We authorize you until further notice' to deliver pharmaceutical and technical
chemicals to our South and Central American representatives or through their
mediation to their customers."

^Hearings before Senate Committee
(Part 2) 730-734, 869-877.
"Id.

at 877.

on

Patents

on

S. 2303, 77th

Cong.,

2d Sess.

(1942)
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Thus, Schering Corporation was authorized to fill the requirements of
the customers of Schering A. G. under the trade-marks, labels and trade
dress of Schering A. G. "until further notice". Mr. Berge testified that,
"one of the chief considerations prompting this whole scheme was
preservation of good will, in order that the business could be turned
back to Schering A. G. after the war."
In addition to the preservation of goodwill in inaccessible markets,
there are other matters of wartime significance in the field of trade-marks.
Most belligerent nations have some public receiver to seize and admin
ister enemy property and most forms of property can be seized and
In the case of patents, for
administered without too great difficulty.
extent
are
the
and
of
the
definite and fixed by the
rights
example,
scope
terms of the

patent grant itself.

Documents

affecting title to the patent
Property Custodian has
the
all
licenses
and
the like, granting rights
of
agreements,
required
filing
under United States patents based on inventions originating in enemy
countries. The Alien Property Custodian can determine the extent of
enemy ownership in United States patents and the scope of the patents
subject to enemy ownership. Enemy patent interests can thus be seized
and administered in the light of definite and certain knowledge.
Trade-marks, however, present an entirely different situation. Trade
marks are not rights in gross like patents and copyrights. The Supreme
Court has stated: "There is no such thing as property in a trade-mark
except as a right appurtenant to an established business or trade in
connection with which the mark is employed."81 Apart from the busi
ness and goodwill which it identifies, the trade-mark loses its significance,
and for an Alien Property Custodian to make a valid seizure of an enemy
trade-mark, he must also seize the enemy business and goodwill iden
tified by the trade-mark.82
Because of the uncertainties involved in determining the extent of and
seizing the business identified by particular trade-marks, the seizure of
trade-marks has presented almost insuperable difficulties for Alien Prop
erty Custodians. In this connection one authority states:

must

be recorded and the United States Alien

"The question of the validity of assignments and licenses of trade-marks
seized by the Alien Property Custodian during the War has frequently come
before the courts in this country. The transfer has been declared invalid and
ineffective in most of the cases."83
^United Drug Co. v. Rectanus Co., 248 U. S. 90, 97 (1918).
^Muhlens & Kropff v. Ferd. Muelhens, 43 F. (2d) 937 (C. C. A. 2d, 1930),
282 U. S. 881

^Derenberg,

cert,

denied,

(1930).
Trade-Mark Protection

and

Unfair Trading

(1936) 593,

footnote 54.
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where the trade-mark identifies a product made under
according to a secret recipe it has been held that
of the recipe is essential to give the assignee the exclusive
cases

trade secret

or

"assignment
right to a mark which

denotes a product manufactured thereunder."84
The trade-mark cannot be separated from the trade secret, and failure
to discover and seize the secret nullifies a seizure of the mark.
Patents cannot only be readily seized but can be more or less easily
The United States Alien
handled by an Alien Property Custodian.

Property Custodian has stated: "The free licensing policy of this office
designed to prevent the use of patents or licenses under its jurisdiction
to further any monopoly or cartel contrary to the public interests."85
A policy of free, unrestricted licenses under all patents seizable by the
Custodian would doubtless go a long way in terminating foreign re
straints on United States industry.
However, even those trade-marks which may be validly seized by the
Alien Property Custodian present extremely difficult problems of ad
ministration. The cartel restrictions imposed on the Bayer Company
and Agfa-Ansco had their origin in the administration of alien property
during the last war. Seizure by the present Alien Property Custodian
of any trade-mark rights of I. G. Farbenindustrie in the word Bayer
and disposition of those rights to anyone other than the Bayer Company
would preserve the cartel division of fields. The fact that the Bayer
Company may not be technically able to enter the fields of endeavor

is

in which I. G. Farbenindustrie has used these marks in the United States

merely adds to the confusion.
Through skillful manipulation, trade-marks have become a potent
weapon for maintaining and enforcing cartel market regulations and
restraints. The subtlety and skill with which trade-marks have been
used is demonstrated by the fact that despite searching investigations
of cartel practices, the restraints imposed through trade-marks have
Yet both in peace and in war trade
gone practically untouched.86
marks serve their function in regulating, dividing, allocating and pre
serving markets according to the cartel plans.
Trade-mark usages have thus far been considered by the courts chiefly
MMuhlens & Kropff

denied,

282

U. S. 881

v.

Ferd. Muelhens, 43 F.

(2d) 937,

""United States Alien Property Custodian, Patents

(1943)

(C.

C. A.

2d, 1930),

cert.

at

Work, A Statement

oe

Policy

18.

'"See Borchardt, Are Trade-Marks
245.

939

(1930).

an

Antitrust Problem?

(1943)
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litigation between private parties under the trade-mark

laws.

Neither

the power of trade-marks to restrain trade and promote monopolies nor
the legality of the restraints and monopolies established and maintained
under them has yet been considered in the light of the public policy of
free

competition.
cases involving restrictive patent practices make it clear that
trade-marks do not afford their owners any special immunities from the
prohibitions of the antitrust laws. In Standard Sanitary Mfg. Co. v.
United States,87 the Supreme Court suggests a test which is as applicable
The

to trade-marks

as

to

patents :

"Rights conferred by patents are indeed very definite and extensive but they
give any more than other rights an universal license against positive
prohibitions. The Sherman law is a limitation of rights, rights which may be
pushed to evil consequences and therefore restrained."
do not

Subjected

to this

within the United

monopolies

test, trade-marks will undoubtedly be found ineffective.

States,

to circumvent the

and restraints of trade.

"226 U. S. 20, 49 (1912).

public policy

which condemns

STATUS OF REGULATORY COMMISSIONS UNDER THE
HOPE NATURAL GAS DECISION
Francis X.

J^EGULATION
the full

of

course

of

Welch-)-

public utilities in the United States has now run
by the three constitutional branches

of domination

Federal Government. Three decisions of the United States Su
Court
mark out these three phases of regulatory evolution quite
preme
neatly. First, the legislative phase set in motion by Munn v. Illinois?
decided in 1877. Secondly, the judicial phase ushered in by Smyth v.
our

Ames,2 decided in 1898. Finally, the administrative phase recently
launched (January 3, 1944) by Federal Power Commission v. Hope
Natural Gas Company3 Whether, in the future, Congress and the state
legislatures, acting within their respective spheres, complete the circle
by rewriting laws to spell out the jurisdiction of the various commissions
depends on how the present regime of administrative control works out.
A word of explanation about these earlier periods of regulatory devel
opment may help the non-specialist to understand a little more clearly
the significance of the new era marked by the Hope Natural Gas case.
In the Munn case (upholding the validity of an Illinois statute licensing
and fixing rates for grain warehouses) the principle that utilities were
subject to special regulation was established. The Court recognized that
a public service business is in the nature of a natural
monopoly so that
it would be unjust to permit its operators to charge what they pleased,
serve whom and where they pleased, or how they pleased. To quote the
powerful figure used by Chief Justice Waite in that decision, utilities
stand "in the very 'gateway of commerce,' and take toll from all who
pass."4
After the Munn case "set up" regulation, so to speak, in the United
States, it was the legislators who started to exercise the power in the
form of statutory price fixing, provisions for franchise agreements, and
similar direct legislative action. Nebraska and other states began to fix
tLitt.B., (1928) University of Rochester; LL.B., (1926) Georgetown University; LL.M.,
(1927) Georgetown University; Member of the Bar of the District of Columbia; Managing
Editor of "Public Utilities Fortnightly" (Washington, D. C.) ; Legal Editor of Public Util
ities Reports, Inc.; Author: Cases on Public Utility Regulation (1932) (1936).
*94 U. S. 113 (1877).
2169 U. S. 466 (1898).
"(1944) 12 U. S. L. Week 4081.
494 U. S. 113, 132 (1877).
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mile. New York fixed gas rates at
and so on.
a

so

much

per thousand cubic feet,
Eventually it became apparent,

however, that legislatures did not have
the special competence to make the fine economic adjustments necessary
to do justice to both the utility customer and the utility investor. Even
if they had, no legislatures could remain in continuous session so as to
make the readjustments, necessary from time to time, to reflect changing
economic conditions. Courts were kept busy throwing out or correcting
the inequities which arose from these attempted short cuts.
Smyth v. Ames in 1898 sounded the death knell of direct legislative
action as a regulatory technique. This was despite the fact that the
immediate result of that case was to uphold a Nebraska statute fixing
railroad fares. The Court held in the Smyth case that the fixing of non
confiscatory rates for utilities required the consideration of a number of
cost and value elements, involved in the business of rendering a public
service. The Smyth decision made it clear, if it was not already clear,
that the clumsy legislative process could not cope with the job of meeting
these requirements of rate making.
In order to implement the Court's decision in Smyth v. Ames, expert,
specialized bodies with jurisdiction to make continuous adjustments in
the light of changing economic circumstances were clearly required.
Hence the state regulatory commission sprang into existence. In 1907
New York and Wisconsin established the first full-powered public service
commissions. By 1915 every state in the union, except Delaware, had
established

some

sort of

a

board with

more or

less similar powers

over

the various utilities.

During this period

from 1898 until

1944, the commissions functioned

pretty much under the shadow of judicial supervision. In
decisions the Supreme Court laid down rules affecting the

a

series of

regulatory
policy in such detail that commissions were told how to treat such matters
as depreciation, working capital, going concern value, various operating
expense items, reasonable rate of return, and service area problems.
The state commissions began to feel that the courts were assuming the
very functions which the commissions were set up to perform. A com
mission would go through an involved rate case, taking months of testi
mony, using its best expert judgment, such as it was, in arriving at its
conclusions and final order for what? Only to have a single federal
judge figuratively throw the commission record in the wastebasket and
�

try the whole
After

case

ab initio.

that, federal appellate

courts and the United States

Supreme
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Court had their

innings by way of judicial review. This often led to
"remanding"
proceedings to the commission and the case was just
about back where it started. In consequence, we had such spectacles as
rate cases lasting ten, twelve, and fourteen years. By the time cases were
settled, economic conditions prevailing at the time of the original order
were entirely changed.
The commissioners, judges, lawyers, witnesses,
all down the line, were dead or retired, or doing something else.
It was during this era, also, that the old fight between reproduction
cost theory and the original cost theory of valuation for rate-making
purposes ran its troublesome course. Many of the commissioners wanted
to use original cost (or its close relative, "prudent investment") as an
exclusive formula for arriving at a rate base. These standards were
believed to be simpler to determine and more certain. But the courts in
an increasingly strict line of decisions kept stressing reproduction cost.
The Hope Natural Gas decision does not settle this much harrowed
field of controversy. Yet it might be of value to note here the crescendo
and diminuendo of the Court's favoritism for the reproduction cost theory.
The following is a chronological list of major rate cases since Smyth v.
Ames in which consideration of reproduction cost evidence was an issue,
together with a tiny excerpt of opinion (without reviewing the facts
involved in each case) :
the

Willcox

1909.

v.

Consolidated Gas Co.

"There must be a fair return upon the reasonable value of the property at the
time it is being used for the public.
And we concur with the court below
in holding that the value of the property is to be determined as of the time when
.

.

.

the inquiry is made regarding the rates. If the property, which legally enters
into the consideration of the question of rates, has increased in value since it
>
was acquired, the company is entitled to the benefit of such increase."5

Minnesota Rate Cases.

1913.

making of a just return for the use of the property involves the
recognition of its fair value if it be more than its cost. The property is held in
private ownership and it is that property, and not the original cost of it, of
which the owner may not be deprived without due process of law."6
"... the

Denver

1918.

"What

property
less

v.

Denver Union Water Co.

have said establishes the propriety of estimating complainant's
the basis of present market values as to land, and reproduction cost,

we
on

depreciation,

as

to

structures."7

B212 U. S. 19, 41, 52 (1909).
"230 U. S. 352, 454 (1913).
7246 U. S. 178, 191 (1918).
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Water Works &

Improvement Co.
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v.

West

Virginia

Commission.
"The record clearly shows that the commission in arriving at its final figure
did not accord proper, if any, weight to the greatly enhanced costs of construction
in 1920 over those prevailing about 1915 and before the war, as established by
uncontradicted evidence; and the company's detailed estimated cost of repro
duction new, less depreciation, at 1920 prices, appears to have been wholly dis
regarded. This was erroneous."8

1923.

Missouri

rel. Southwestern Bell

ex

Telephone

Co.

v.

Missouri

Commission.
"It is

impossible to ascertain what will amount to a fair return upon properties
public service without giving consideration to the cost of labor, sup
plies, etc., at the time the investigation is made. An honest and intelligent fore
cast of probable future values made upon a view of all the relevant circum
stances, is essential. If the highly important element of present costs is wholly
disregarded such a forecast becomes impossible. Estimates for to-morrow cannot
ignore prices of to-day."9
devoted to

1926.

McCardle

v.

Indianapolis

Water Co.

determining present value, consideration must be given to prices and
prevailing at the time of the investigation; and, in the light of all the
circumstances, there must be an honest and intelligent forecast as to probable
price and wage levels during a reasonable period in the immediate future. In
every confiscation case, the future as well as the present must be regarded. It
must be determined whether the rates complained of are yielding and will yield,
over and above the amounts required to pay taxes and proper operating charges,
a; sum sufficient to constitute just compensation for the use of the property
employed to furnish the service; that is, a reasonable rate of return on the value
of the property at the time of the investigation and for a reasonable time in the
"But in

wages

immediate future."10

1929.

St. Louis & O'Fallon

Railway

Co.

v.

United States.

"The question on which the [Interstate Commerce] Commission divided is
this: When seeking to ascertain the value of railroad property for recapture pur
poses, must it give consideration to current, or reproduction, costs? The weight
to be accorded thereto is not the matter before us. No doubt there are some,
perhaps many, railroads the ultimate value of which should be placed far below
the sum necessary for reproduction. But Congress has directed that values shall
be fixed upon a consideration of present costs along with all other pertinent facts ;
and this mandate must be obeyed."11
"262 U. S. 679, 689 (1923).
"262 U. S. 276, 287 (1923).
10272 U. S. 400, 408 (1926).

u279 U. S. 461, 487 (1929).
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West.

"The allowance for annual depreciation made by the commission was based
upon cost. The court of appeals held that this was erroneous and that it should
have been based upon present value. The court's view of the matter was plainly

right."12
1933.

Los

Angeles

Gas & Electric Co.

v.

California Commission.

"We approach the decision of the particular questions thus presented in the
Court has frequently declared. We have empha
sized the distinctive function of the Court. We do not sit as a board of revision,
but to enforce constitutional rights.
The legislative discretion implied in the

light of the general principles this

.

.

.

necessarily extends to the entire legislative process, embracing
the method used in reaching the legislative determination as well as that deter
mination itself. We are not concerned with either, so long as constitutional
limitations are not transgressed. When the legislative method is disclosed, it may
have a definite bearing upon the validity of the result reached, but the judicial
function does not go beyond the decision of the constitutional question. That
question is whether the rates as fixed are confiscatory."13
rate

1935.

making

West

power

Chesapeake

v.

& Potomac

"... When the property itself is taken

,

by

Telephone

Co.

the exertion of the power of eminent

domain, just compensation is its value at the time of the taking. So, where by
legislation prescribing rates or charges the use of the property is taken, just
compensation assured by these constitutional provisions is a reasonable rate of
return upon that value. To an extent value must be a matter of sound judgment,
involving fact data. To substitute for such factors as historical cost and cost
of reproduction, a 'translator' of dollar value obtained by the use of price trend
indices, serves only to confuse the problem and to increase its difficulty, and
may well lead to results anything but accurate and fair.
"We agree, therefore, with the view of the District Court, that the method
was inapt and improper, is not calculated to obtain a fair or accurate result, and
should not be employed in the valuation of utility plants for rate making pur
.

.

.

poses."14
1942.

Federal Power Commission

v.

Natural Gas

Pipeline Co.

"The Constitution does not bind rate-making bodies to the service of any
or combination of formulas.
Agencies to whom this legislative
power has been delegated are free, within the ambit of their statutory authority,
to make the pragmatic adjustments which may be called for by particular cir

single formula

cumstances.

Once

a

fair

hearing has been given,

statutory requirements satisfied, the
clear

showing

proper

that the limits of due process have been

!280 U. S. 234, 2S3 (1930).
'289 U. S. 287, 304 (1933).
'295 U. S. 662, 671, 674 (193S).

findings

made and other

courts cannot intervene in the absence of

a
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This writer is inclined to believe that the

growing adherence of the
reproduction cost doctrine (which had merely been included
by implication along with various other measures of value in Smyth v.
Ames) probably reached a high-water mark in McCardle v. Indianapolis
Water Works in 1926. For it was in that case the late Justice Butler
laid down the requirement that the appreciation (or depreciation) of
property value above (or below) its original cost must not only be con
sidered for rate-making purposes in the present times, but that some
intelligent forecast must be attempted to project future trends in value.
The Court applied the fair value rule just as stoutly in the subsequent
O'Fallon case, and even extended it to depreciation accounting in United
Railways v. West. But the McCardle case probably represents the highest
pitch of stress on the reproduction cost theory.
First indication of a retreat occurred in 1933 when Chief Justice
Hughes rendered the decision in the Los Angeles case. From the language
above quoted, it would sound very much as if the Court were forecasting
the "end result" doctrine which later emerged in the Hope Natural Gas
case. But an appraisal of the facts in the Los Angeles case, as well as the
subsequent decision in West v. Chesapeake & Potomac Telephone Co.,
clearly indicates that the Court intended no such sweeping retreat from
judicial review in utility rate cases at that early date.
The Court found in the Los Angeles case that while the California
commission had based its rates principally upon original cost (or its
variant, "historical cost") it had done so in default of reliable evidence
as to reproduction cost. The Court found that the company's evidence of
reproduction cost in that case was "too conjectural" and that, by and
large, the California commission had, in fact, given about as much con
sideration to the reproduction cost factor as it reasonably could, under the
Court to the

circumstances.
further

implication that Chief Justice Hughes, in the Los Angeles
judicial inquiry from a consideration of the validity
of methods or formulas, and was interested only in results, was entirely
discounted by the action taken by the Court majority (two years later)
in West v. Chesapeake & Potomac Telephone Co. It held in that case
that the Maryland commission had followed an erroneous method. And
while the Court conceded that such a method might under some circumAny

case, had withdrawn

S31S U. S. 575, 586 (1942).
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produce reasonable results, under other circumstances it might
produce unfair or fantastic results. Basing its decision principally upon
this defect in formula, the Court overruled the Maryland commission.
A direct precursor of the Hope Natural Gas case was the fairly recent
decision in the Natural Gas Pipeline case. But even there the Court
restricted its approval of regulatory liberty to a choice of formulas. A
stances

commission could use any one formula or a combination of formulas.
But the Court did not go so far as to say that a commission could use
no formula at all or an admittedly infirm one, provided the result was

confiscatory. That final act of surrender of judicial domination over
regulatory commissions had to wait until the Hope Natural Gas case.
And so, thanks to the Hope Natural Gas decision, we have now emerged
from the era of judicial domination. We now enter the era of adminis

not

the

trative domination. In retrospect, it would be most unfair if we did not
give the old regime many good marks along with the bad. In fact, judicial
domination of

regulation failed to work chiefly in the opinion of certain
managed to get into various positions of administrative con
trol where they could throw the system overboard. With all its short
comings, we must admit that utility regulation did work quite effectively
in the years from 1915 to 1943, notwithstanding the overshadowing
domination of the judiciary. It worked in terms of bringing more and
more public service of a better and better quality at cheaper and cheaper
critics who

rates.

Proof of the pudding is quite edible. During this period the telephone
business grew from a handful of subscribers in each community to twentyodd million subscribers today, giving a vastly superior quality of service

during this period that the operating electric
bring service to 27,000,000 customers at the
rates of 70 per cent less than rates charged
in 1913. This in contrast to price increases in other cost of living
items ranging as high as 50 per cent.
The gas industry, being older and more stabilized, grew more slowly.
But it grew just the same, with the introduction of pipe-line transportation
at

ever

lower rates.

It

was

utility industry was able
astonishing reduction of

to

of natural gas, and its service went up and its rates went down. Some
credit for this must go to technological improvements, increased consumer

demand, general economic developments, etc. But much credit must also
go to the steadying influence of commission regulation operating under the
thumb of judicial supervision.
The criticism of judicial domination of utility regulation, however, was
only part of a general criticism of judicial domination of government
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which reached its climax with the abortive Supreme Court reform bill in
193 7.16 The "nine old men", so reformers wailed, had become arrogant
were acting without restraint in throwing overboard acts of Congress such

�

Recovery Act and the Agriculture Adjustment Act.
that, despite the defeat of the so-called "court packing"

the National

as

Thus it

was

death and retirements resulted in

changing composition of
Court membership under a political reform atmosphere. The result
been a retreat from previous judicial ambitions to control, or attempts

legislation,
the
has

control, the other

to

two

a

coordinate branches of the government. That

process, as every realistic student of the Court's conduct must realize,
has been going on for the last decade. The Court has been retreating

steadily from any controversial issue with either the executive or the
legislative branch especially the executive branch.
Facts in the Hope Natural Gas case need no elaborate recital to convey
the significance of the decision in principle. Suffice it to say that the
Federal Power Commission, which has authority over interstate gas rates
under the Natural Gas Act,17 ordered the Hope Natural Gas Company to
cut wholesale rates by $3,609,857. The Fourth United States Circuit
Court of Appeals set this FPC order aside because of the failure of the
FPC to consider, among other things, elements of present fair value.
The FPC used, as a rate base, "actual legitimate cost" of over $33,000,000, on which the Commission allowed a return of 6y2 per cent.
�

The company had contended that it should be allowed a return of 8 per
cent on a reproduction cost rate base of $66,000,000. The Supreme Court

by

a

(Justice Roberts not participating) reversed the
Appeals and upheld the FPC order.
following are points well worth noting in connection with the

5-to-3 decision

Circuit Court of
The

Hope

Natural Gas

case:

majority decided that it is not going to disturb any
commission rate order, or even henceforth allow a utility to obtain a
review of such an order on constitutional grounds except under the fol
lowing narrow circumstances : (a) The utility is under the heaviest burden
of offsetting an almost conclusive presumption that the commission order
is not confiscatory; (b) the utility company will have to show that the
"end result" of the challenged order is either unreasonable or unjust
because it interferes with the company's successful operation, financial
1.

The Court

10S. 1392, 75th Cong., 1st Sess. (1937). See: Sen. Rep. No. 711, 75th Cong., 1st Sess.
(1937) ; 81 Cong. Rec. 956, 5639, 6740, 6787, 6798, 6873, 6894, 6895-6922, 6966, 7018, 7019,
7033, 7049, 7091, 7375-7381 (1937).
"52 Stat. 821 (1938), 15 U. S. C. � 717 (1940).
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and to compensate investors for risks

assumed.

No court review will be allowed merely because the commission has
a wrong method. Even where "certain infirmities" are known to
exist the utility must clearly demonstrate that the "total effect" or "end
2.

followed

result" of the rate order will

just about wreck the company. Carried to
this
could
mean
the commission can use any formula it
that
extremes,
or
no
at
It
mean that the commission does not
formula
all.
could
pleases
even have to rationalize its
and
findings
might even reach its conclusions
entirely in camera. If a utility cannot show that the "end result" will be
financially disastrous, it is to be denied its day in federal court.
3.
Oddly enough, the majority did not overrule our old friend Smyth
v. Ames. It simply sterilized him.
Commissions can still follow Smyth
v. Ames if they please. But as far as precedent goes, the 1898 decision
is now of little weight. The same may be said, a fortiori, of allied deci
sions, such as the McCardle case. Smyth v. Ames could be possibly of
some use as a future guide for legislative action or a revival of judicial
review by a more enterprising court.
4.
The majority of the Court did not endorse "prudent investment"
or "original cost".
On the contrary, it obviously backed away from
approval of any formula of rate fixing. It passed such responsibility along
to the expert judgment of regulatory commissions.
5.
The majority expressly overthrew the ruling in United Railways
v. West to the effect that the annual allowance for depreciation, as well
as rate base valuation, should be based upon a consideration of reproduc
tion cost. Although critics of the decision may observe that the majority
opinion by Justice Douglas went out of its way to knock over this earlier
precedent, students of regulation generally will not mourn the latter's loss.
In fact, even advocates of reproduction cost are inclined to concede that
as an accounting proposition (distinguished from a valuation proposition)
the rule in the West case was practically unworkable. Regulatory com
missions in recent years have been steadily winking at the West ruling
and the Douglas opinion was merely a coup de grace.
Indeed it is difficult to conceive how depreciation accounting can be
based on anything else but original cost with any degree of bookkeeping
accuracy. When a depreciation unit has been retired from active service
at its original cost, the utility is reimbursed for the consumed portion
of its investment. If it turns out that the unit must be replaced by another
unit at greater cost (which is in effect reproduction cost in action), the
rate base is then augmented at the high price level and the utility is saved
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dissenting opinion by Justice Jackson, in which Justice Frank
furter concurred, raises an interesting question as to whether the "overthe-dam" principle, which had long been the rule of utility rate-making,
is now ho longer applicable. Courts and commissions alike have here
tofore generally adhered to the principle laid down in Georgia R. & Power
Co. v. Railroad Commission,18 that whether or not a utility's earnings
were excessive or inadequate in the past, they have no bearing upon
rate determinations for the present or future. Justice Reed dissented
principally against the Court majority's assertion that "we need not
stop to inquire whether the failure of the Commission to add the
$17,000,000 of well-drilling and other costs to the rate base was consistent
with the prudent investment theory as developed and applied in particular
cases." The Douglas opinion incorporated the words of the Commission:
"No greater injustice can be done to consumers than to allow items as
operating expenses and at a later date include them in the rate base,
thereby placing multiple charges against the consumers." If the Court
means by this that commissions can penalize the present generation of
investors in utility securities for irregularities which redounded to the
benefit of a previous generation of utility investors, we are faced with a
prospect of much regulatory disorder. But it is not clear that Justice
Douglas intended any such sweeping implication for the simple reason
that it would postulate the converse proposition that past deficits of
utility earnings should be capitalized. Obviously, it is just as unjust to
penalize the present generation of ratepayers, through higher rates to
offset past deficits incurred during a period when a previous generation
of rate payers was not paying its way, as it is to penalize present utility
security holders who have invested in good faith in a company having
ostensibly clear title to properties acquired in previous years through
improper managerial practices. This writer is inclined to believe that the
Court was simply resolving this controversy negatively by applying its
"end result" test. However, Justice Douglas' "end result" doctrine is
such a Protean catch-all that the average student of regulation can well
sympathize with Justice Jackson's dissenting complaint :
6.

The

"The Court sustains this order as reasonable, but what makes it so or what
The Court does lean some
possibly make it otherwise, I cannot learn.
on considerations of capitalization and dividend
history and requirements

could
what

'262 U. S. 625 (1923).

.

.

.
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for dividends on outstanding stock. But I can give no real weight to that for
it is generally and I think deservedly in discredit as any guide in rate cases."

The majority opinion hints at a new and somewhat nebulous con
of
"fair value" which, it states, is the "end product of the process
cept
of rate making not the starting point. ..." The Douglas opinion states
7.

that "rates cannot be made to

depend upon 'fair value' when the value
going enterprise depends on earnings under whatever rates may be
anticipated." This is tantamount to saying that "fair value" depends on
anticipated "earning power" which, in the case of a utility, depends on
rates fixed by regulatory fiat. This, in turn, could be construed to mean
that fair value is whatever a regulatory body decides it ought to be,
through the instrumental control of its rate-fixing authority.
8.
The dissenting opinion of Justice Jackson, in which Justice Frank
furter concurred, is of interest principally because it would put natural
of the

gas utilities in

a

different category from other utilities because of consid
resource conservation. He seems to favor the fixing

erations of natural

of market price of the commodity gas without regard for any rate base
for particular distributing or operating companies. He favored remanding
the

case

in order to

if it felt

give

the FPC

an

opportunity

to

make this novel

inclined. The separate opinions of Justices Frank
with Jackson) and Justices Black and Murphy (spe

approach
furter (dissenting
cially concurring) are noteworthy, principally for their observations on
judicial personalities which are somewhat surprising in the light of the
traditional decorum of the highest bench.
What will be the immediate impact of the majority decision upon
public utilities generally? The answer to that will depend in great meas
ure on location. The net effect of the decision is to "pass the buck", for
regulatory rate policy, back to the federal and state commissions. Federal
commissions such as FPC are now; permitted to throw all evidence as to
reproduction cost into the wastebasket, and will probably do so. Yet,
there is nothing in the decision to prevent a future FPC of a different
composition, functioning in a different politico-economic atmosphere, from
going back to the reproduction cost theory, ignoring original cost evidence.
In short, the commissions are set up as czars of regulation. Only such
abuse as would shock the conscience of the court will be subject to future
so

review.
The state
own

commissions, however,

laws and courts.

binding

will continue under control of their

upon state courts passing on
fixing intrastate rates for

sion orders

Supreme Court decision is not
state laws governing state commis
utilities. In Ohio, for example, the
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regulatory statute expressly requires the commission of that state to
consider reproduction cost evidence.19 In Pennsylvania the state courts
have construed the state law as meaning that such evidence must be
considered despite United States Supreme Court decisions to the con
trary.20
In the following jurisdictions, decisions of the highest courts still prevail
to the effect that reproduction cost is a necessary but not exclusive factor
in rate base determination: District of Columbia,21 Illinois,22 Indiana,23
Montana,24 New Hampshire,25 New Jersey,26 Oklahoma,27 Oregon,28
Virginia,29 and West Virginia.30 Doubtless some of these decisions were
made in the light of the Supreme Court doctrine developed in the period
between Smyth v. Ames and the Hope Natural Gas case. Such state
courts might be moved to reconsider their opinions upon further litigation
sponsored by state commissions. On the other hand, the Massachusetts31
and California32 commissions, which have never pretended to follow Smyth
v. Ames, will continue their course with impunity. One long-range effect
may be state legislative action spelling out regulatory policy in state law.
It must be kept in mind, of course, that provisions for appeal and
review in state courts are generally quite specific in state regulatory laws
governing the conduct of the state commissions. In consequence, such
(Throckmorton, 1940) � 499-9. The provision was so construed in East
Public Utilities Comm., 133 Ohio St. 212, 12 N. E. (2d) 765 (1938).
34 A. (2d) 375
Pa. Super.
Peoples Natural Gas Co. v. Public Utility Comm.,
(1943) ; Solar Electric Co. v. Public Utility Comm., 137 Pa. Super. 325, 9 A. (2d) 447 (1939).
^Potomac Electric Power Co. et al. v. Public Utilities Comm. et al., 51 App. D. C.
77, 276 Fed. 327 (1921).
Public Utilities Comm. ex rel. Springfield v. Springfield Gas and Electric Co., 291 111.
209, 125 N. E. 891 (1919).
""Columbia Gas Light Co. v. Public Service Comm., 193 Ind. 399, 140 N. E. 538 (1923).
"Tobacco River Power Co. v. Public Service Comm., 109 Mont. 521, 98 P. (2d) 866 (1940).
^State v. Hampton Water Works Co., 91 N. H. 278, 18 A. (2d) 765 (1941).
^N. J. Suburban Water Co. v. Board of Public Utility Comm'rs., 123 N. J. L. 303 8 A.
(2d) 350 (1939).
wMullendore Gas Co. v. Stillwater, 120 Okla. 140, 250 Pac. 895 (1926).
""Pacific Telephone & Telegraph Co. v. Wallace, 158 Ore. 210, 75 P. (2d) 942 (1938).
"Petersburg Gas Co. v. Petersburg, 132 Va. 82, 110 S. E. 533 (1922).
""Charleston v. Public Service Comm., 110 W. Va. 245, 159 S. E. 38 (1931).
^Customers v. Worcester Electric Light Co., P.U.R. 1927C 705; In re Northampton Gas
Petition, P.U.R. 1915A 618.
^San Diego v. San Diego Consolidated Gas & Electric Co., (1935) 7 P.U.R. (n. s.) 443;
National City v. Sweetwater Water Corp., (1933) 3 P.U.R. (n. s.) 405; Re Los Angeles
Gas & Electric Corp., P.U.R. 1927C 545; Re Southern California Telephone Co., P.U.R.

"Ohio.

Code

Ohio Gas Co.

v.

�

�

,

,

192"5C

627.
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necessarily restricted to the purely negative test of whether
fixed by the state commissions are confiscatory under the

not

rates

Federal Constitution.
can be fairly labeled a vague and inconclusive deci
apparently satisfactory to no one, including the Court itself
(which registered five separate opinions from eight Justices). The FPC,
although upheld in result, would have preferred, according to the brief
of its counsel, a decision vindicating its methods. The utilities, generally,
face a regulatory future devoid of the right of judicial review, except
under almost prohibitive conditions. Students of legal ethics frown on the
Court's espousal of the doubtful moral principle that the end justifies
the means. Cynical observers may well say it is "just another Pontius
Pilate decision" (as in the Tennessee Valley Authority case?3 the Natural
Gas Pipeline case, and a host of nonutility test cases) whereby the Court
is seeking to wash its hands of troublesome controversy with coordinate

Hope

sion.

Natural Gas

It is

branches of the government.

Regulatory responsibility now rests with the legislative and adminis
trative branches. The dissenting opinions of Justices Reed, Jackson, and
Frankfurter (doubtless Roberts as well had he participated) indicate a
restive minority, mildly dissatisfied with the majority's abdication. In
future years, maybe this "right wing", such as it is, will grow. But for
the present, responsibility for regulatory justice must rest primarily with
personalities who make up the regulatory commissions. If these men
abuse their new powers, legislative action is the last resort.
As stated, we are now in the administrative era of regulation. If it does
not work, there are only two alternatives: (1) government ownership and
operation; (2) the legislatures will start rewriting laws to spell out regu
latory policy in such plain terms that the commissions cannot abuse their
discretion, and the courts cannot overlook any abuse.
How will the commissions respond to their new powers? It may well
be that 'they will be sobered by the responsibility. By and large, state
and federal commissioners have been men of much sense and good will.
But there have been, and will be, examples of irresponsibility resulting
from unfortunate appointments and elections which obviously do not
make an expert overnight. Under the new regime, state governors might
well ponder the idea of making more "career" appointments and generally
strengthening staff organization.
Principal significance, therefore, of the Hope Natural Gas decision is
Tennessee Electric Power Co.

v.

Tennessee

Valley Authority,

306 U. S. 118

(1939).
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places unprecedented powers in the hands of the regulatory tri
bunals. This is not exactly a surprise in the light of the trend already
examined. But it is the climax which just about buries judicial inquiry in
utility rate cases as we have known it. It is not without the dangers which
that it

have worried such astute scholars of the law as Dean Roscoe Pound.
He has long preached against "administrative absolutism", which elevates

bureaucracy

to

a

status of

paramount governmental domination.34 Mis

chievous consequences can be expected if this restriction on appellate
review in the Hope Natural Gas case is to be extended to every other

regulatory and quasi-regulatory ministerial function, such as the regula
tion of stockyards by the Secretary of Agriculture.
The Court has, in effect, discarded earlier concepts regarding the pro
tection of investors' property rights, and reduced regulation to the broad
objective of maintaining economic and social welfare. The corporation
need only receive a return sufficient to induce private enterprise to "per
form completely and efficiently its functions for the public." The com
mission is thus permitted to advance further into the field of management,
since the commission rather than the company executives will be allowed
to determine how much net earnings the company can "get by with"
and still attract needed investment

Thus, the commission
ances provided the end

is

capital.
permitted to proceed

without checks

result is not disastrous to

corporation

or

bal

finance.

term of years may intervene before the disastrous results
become apparent, the commission will apparently be permitted to pursue

But since

a

its economic

experiments or social philosophy unhindered by court review,
definitely may have wrecked a corporation or an industry.
Yet, it could very easily work the other way. There is a conservative
trend now running. The majority of state governments are now under
control of the political opposition to the incumbent administration; the
balance are of the relatively conservative "old line" southern variety.
Is this going to mean more and more conservative commissioners who
are not too critical of private
enterprise? We can only wait and see.
Meantime, it is clear that the state public utility commissions and the
federal regulatory commissions have been clothed with a new dignity by
the Hope Natural Gas decision. Their work, dealing as it did with such
essential public sevice industries, was always of great consequence. Now
they have been given responsibilities which, in their own sphere, are
second to none in our entire politico-economic hierarchy. This means
that the training and appointment (or election) of these commissions
until it

"�See,

more

recently, Pound, Administrative

Law

(1942) passim.
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analyzing of their decisions and procedures are
public importance. The commissions are now truly
regulation, and, on the basis of past performance,
fairly hope that they will prove equal to the task.
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ADMINISTRATIVE LAW
THE SUSPENSION ORDER AND ITS USE BY THE FEDERAL
EMERGENCY AGENCIES IN REGULATING ALLOCATIONS
AND RATIONING1
I

The
A

Meaning

Quantitative Importance of

and

suspension order

of

order which restricts in

has violated the
The

precise

one

the

Suspension Order.

of the federal emergency agencies is an
the operations of a company which

some manner

provisions

nature of the

of

order

an

suspension

or

regulation of that agency.
by these agencies

orders issued

varies with the agency and with the kind of violation involved. Violators
of War Production Board priorities orders, for example, have been af

fected, (1) by the withdrawal of priorities and allocations assistance;
(2) by being forbidden to go ahead with construction if the subject
matter of the violation is a building project;
(3) by being prohibited
from engaging in a given line of business either indefinitely or for a
fixed period of time; and (4) in a number of other ways, not of suffi
cient importance to mention specifically here. Violators of Office of
Price Administration rationing regulations have ordinarily had the right
to deal in or to receive rationed commodities suspended for a fixed
period of time. The procedures of the other federal emergency agencies
in issuing suspension orders have been similar to those of the WPB and
OPA.

suspension orders issued up to the present
January 1, 1944, well over 400 suspension
orders had been issued by the WPB and its predecessor, the Office of Pro
duction Management. The OPA, to which the exercise of rationing con
trol was delegated by WPB Directive No. 1, has issued approximately
5,000 suspension rationing orders up to the present time. The War Food
Administration, similarly acting under a delegation of authority from
the WPB, has issued five suspension orders in the exercise of control
over the distribution of food products.
The Petroleum Administrator
for War, also acting under a delegation of authority from the WPB,
has issued two suspension orders. The authority to issue suspension
The

total number

time is substantial.

of

Until

*

^his article deals only with the legality of the suspension orders issued by the
violation of

emer

priority, allocation, or rationing regulations;
it makes no attempt to deal with the use of suspension orders issued as a result of viola
tion of price regulations. The statutory basis for the latter differs entirely, and its legisla
tive history renders the question of their constitutionality more tenuous. See H. R. Rep.
No. 862, 78th Cong., 1st Sess. (1943).
gency

agencies

as

a

result of

a
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orders has also been delegated by the WPB to the Rubber Director
but has as yet not been used by him.2
on the Legality of the Use of Suspension Orders
Emergency Agencies.

Judicial Decisions

II

the

by

might well be expected, the legality of the issuance of suspen
by the emergency agencies has been challenged in the courts.
During the last six months of 1943, seven cases involving the legality
of particular suspension orders were decided by federal district courts.3
Six of these cases involved OPA suspension orders and one a WPB
suspension order. In four,4 the courts upheld the validity of the sus
pension orders; in three,5 their issuance was declared illegal. Only one6
As

sion orders

of these

seven

cases

has reached

a

circuit court.

In that case,

one

of

legality of the issuance of suspension orders
was reversed. From the point of view of the student of law, this diver
gence of judicial opinion is particularly interesting, inasmuch as almost
precisely similar legal and constitutional questions were raised in each
case. These questions are discussed in Section IV below.
the decisions

The

Ill

The

denying

the

Statutory Basis for Suspension Orders.

alleged authority

of the emergency

1942.

agencies

to issue

suspension
Section, 2 (a) (2)
regulations
and Section 2 (a) (8) of "an Act to expedite national defense, and for
other purposes,"7 and by Title III of the Second War Powers Act of
orders for violations of their

stems from

8

aAll suspension orders

printed in the Federal Register when issued, in accordance
suspension orders of WPB may be found
publication of WPB. Currently valid sus
pension orders of the OPA may be found listed in the "OPA Service", a periodical publi
are

with statutory requirements. Currently valid
listed in "Products and Priorities", a monthly
cation of the OPA General Counsel's office.

passed upon by a circuit court at the time of writing;
Supreme Court.
Gallagher's Steak House, Inc., v. Bowles et al., S. D. N. Y., Dec. 23, 1943, per Caffey,
J., Civ. 23-371; Joliet Oil Corporation v. Brown, N. D. 111., Dec. 16, 1943, per Holly,
J., 43 Civ. 1021; Pantaleo v. Brown, S. D. N. Y., Nov. 16, 1943, per Rifkind, J., Civ.
23-42; Perkins v. Brown, S. D. Ga., Nov. IS, 1943, per Lovett, J., Civ. 265.
"Sims v. Talbert et al., E. D. S. C, Dec. 3, 1943, per Timmerman, J. Civ. 1070; Wilemon
v. Brown, SI F. Supp. 978
(N. D. Tex. 1943) per Atwell, J.; Simon Hardware Co. v.
Nelson, D. C, Sept. 17, 1943, per Bailey, J.
"Brown v. Wilemon, (C. C. A. Sth, Jan. 13, 1944) reversing Wilemon v. Brown, cited

3Only

none

one

of these

cases

has been

has reached the United States

supra note 5.
rS4 Stat. 676, 41 U. S. C, note preceding � 1 (1940)

; amended, SS Stat. 236 (1941), SO
App. �1152 (Supp. 1942), and 56 Stat. 176, SO U. S. C, App. �631 (Supp. 1942).
8S6 Stat. 176, 50 U. S. C, App. � 631 et seq. (Supp. 1942).
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last mentioned act,

"Whenever the President is satisfied that the fulfillment of requirements for
the defense of the United States will result in a shortage in the supply of any
material or of any facilities for defense or for private account or for export,
the President may allocate such materials or facilities in such manner, upon
such conditions and to such extent as he shall deem necessary or appropriate
in the public interest and to promote the national defense." Sec. 2 (a) (2),
Title III.

This act further

provides,

"The President may exercise any power, authority or discretion conferred
upon him by this subsection (a), through such department, agency, or office
of the

Government

regulations which he

as

he may direct and in conformity with any rules and
prescribe." Sec. 2 (a) (8), Title III.

may

By successive executive

orders the President has

lodged

in the WPB

the power granted to him to allocate vital materials necessary in the
war effort upon the conditions and to the extent deemed necessary. The
WPB has in turn

redelegated

to the other

war

or

emergency

agencies

segments of this power.
The

IV

by

Legal Questions

as

to the

Validity of Suspension

Orders Raised

Judicial Decisions Rendered to Date.

An examination of the
to

date,

in which the

opinions delivered in the eight cases decided
validity of suspension orders has been passed on,

reveals that there

are approximately six separate and basic questions
of law involved which the courts have felt worthy of discussion. These
questions are treated analytically below, and an attempt is made to

reach
1.

a

conclusion

as

to the correct view

on

each

question.

May Congress constitutionally enact legislation, such as
the Second War Powers Act, providing for the allocation of
scarce materials under its war powers? Is the delegation of
power therein constitutional?

In three9 of the eight cases the question was raised as to the consti
tutionality of the delegation of legislative power involved in Sections
2 (a) (2) and 2 (a) (8) of the Second War Powers Act. In all three of
these cases the constitutionality of the delegation was upheld. In Perkins
v.

Br own,

w

the court held:

"Perkins v. Brown, cited supra note 4; Sims v. Talbert, cited supra
Brown, cited supra note 5.
"Perkins v. Brown, S. D. Ga., Nov. 16, 1943.

note

5; Wilemon

v.
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"There is no unconstitutional delegation of legislative power. Congress ex
pressly authorized sub-delegation by the President. (Cases omitted.) Apart from
statutory authority for delegation to another by the named delegate, such right
may be implied because of the very necessities of the case."

In Sims

v.

al.,11
denied,

T albert et

orders

suspension
tion by stating:

was

one

of the

the court

of the Act

cases

in which the

disposed

delegated

of this

validity of
particular ques

to the President the

right to allo
public interest and to
promote national defense. It was within the province of Congress to delegate
these powers; and, knowing the great responsibilities resting upon the President
in time of war, it was likewise within the province of Congress to authorize
the President to exercise the powers conferred through the medium of any
department, agency or officer of the government, so long as such department,
agency or officer should act in conformity with valid rules and regulations pre
scribed by the President. Hence Section 2 (a) (8) of the Act."
"Section 2

(a) (2)

cate essential materials to the extent necessary in the

In Wilemon
was

held
".

v.

.

.

Brown12 another

case

in which

a

suspension

order

the court stated:

invalid,

Nor is there any doubt that Congress validly gave the President the
to allocate any material or facilities for defense 'upon conditions

authority

and to such extent as he shall deem necessary or appropriate in the public
interest and to promote the national defense.' The Congress also authorized
the President to exercise 'any power, authority, or discretion conferred on him
by this section, through such department, agency or officer of the government

direct, and in conformity with any rules and regulations which he
prescribe.'
"On September 8, 1939, the President had issued a declaration that a national
emergency existed, and there followed the executive decree formulating and
appointing the bureaus and executive officers, through which the various steps
of this proceeding were carried. It must be conceded that the power of alloca
tion is validly entrusted to the Executive."
as

he may

may

It would appear, then, that there is no real difference of opinion among
the courts as to the constitutionality of the original delegation and
subsequent redelegations. In the twenty-odd cases in which the consti

tutionality of some phase of
lenged, the courts uniformly
uSims

v.

Talbert et

"Wilemon

"See,

for

the delegation of authority has been chal
have held the delegations constitutional.13

v.

al., E. D. S. C, Dec. 3, 1943.
Brown, SI F. Supp. 978 (N. D. Tex. 1943).

example,

(D. Del. 1943).

the excellent discussion in United States

v.

Wright,

48 F.

Supp. 687
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suspension order expressly authorized by the alloca
tion power granted in Section 2 (a) (2) of the Second War
Powers Act?
Is the

The question as to whether suspension orders are expressly authorized
by the allocation power granted in Section 2 (a) (2) has given rise to
some sharp differences of opinion on the part of the courts. One group,
pressing for a liberal construction of the terms of the section,14 has

supported the view that the suspension order is expressly authorized
15
The general position of this line of decisions
by Section 2 (a) (2).
is that a suspension is in itself an allocation, although in a negative
rather than a positive sense.16
On the other hand, those decisions denying that the issuance of sus
pension orders is a valid exercise of the allocation power have taken
the position that a suspension order is not an allocation in any sense.17
"In Perkins v. Brown, cited supra note 4, for example, the court states: "Whether a
suspension order such as here involved is authorized by Section 2 (a) (2) of the Act should
be approached with recognition that legislation enacted during a national emergency and
in time of war must be expressed in broad terms and generalities. As stated, in Brown
v. Bernstein, supra, (49 F. Supp. 728) in the 'interpretation of such legislation the court
must not hunt for limitations, not scrutinize the wording with a confining intent, but
should seek for the purpose and spirit of the enactment.'
�Id.: "Under the Act, the President, through his delegate, is authorized to allocate short
"

age materials 'in such

manner

upon such conditions and to such extent'

as

he shall deem

public interest and to promote the national defense. It
me that a suspension order such as (is) here involved is authorized by that
seems clear to
section of the Act." (Emphasis supplied).
.If the rationing regulations had provided generally that vital materials such
"Id.: ".
as gasoline should be distributed only by the named employees of the government or that
only those dealers who in the past had observed the rationing regulations were eligible
for allocation of rationed commodities there could be little doubt that such provision would
necessary

or

appropriate in

the

.

be

an

exercise of the statutory power to allocate and to prescribe the conditions for alloca

effect is produced by

a ration system which permits the receipt
dealers, subject to subsequent elimination from eligibility
of those found to have violated the rationing regulations. The suspension order is itself an
allocation. Rationed commodities are allocated away from the violator for a period deemed
reasonable tinder the circumstances, and at the same time the amount actually or poten
tially allocable to other and more trustworthy recipients of rationed commodities has been
increased. A distributor of gasoline may be likened to a licensee whose license runs during
good behavior." (Emphasis supplied).
"In Sims v. Talbert the court, after holding that suspension orders were administrative
penalties not provided for by Section 2 (a) (2), and that the OPA should seek its remedy

tion.

Precisely, the

same

and transfer of commodities by all

in the courts, stated:
"The

suspension

order does not curtail the distribution of

Sims' customers to other

filling stations

to

gasoline; it only sends
purchase their requirements of gasoline.
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well that the administrative

bodies, in entering sus
attempting to discharge a judicial function, that
such orders were primarily penal and not remedial, and that Congress
had conferred no power to punish.18
The better opinion would seem to be that the power to suspend is
expressly authorized by Section 2 (a)(2). The decision in Brown v.
Bernstein19 might well be mentioned at this point as supporting a broad
construction of the comprehensive authority to be exercised in time

They have held
pension orders,

of

as

were

war.

analysis of the nature of a suspension will show that it is
within the sense intended by the statute. A sus
allocation
clearly
allocation
are but two different aspects of the same
and
an
pension
To
it
another
way, the exercise of the authority to allocate
thing.
put
A careful
an

involves two phases : ( 1 ) The affirmative direction of short
material
to approved, essential users; and (2) a withholding of
age
from other users regarded as non-essential, wasteful,
material
shortage
or lacking a degree of reliability and trustworthiness sufficient to permit
scarce or critical materials to be placed under their control.
Every
affirmative allocation of a commodity among competing consumers in
volves a suspension of the right to receive additional quantities of that

necessarily

commodity; conversely, a suspension which withdraws a scarce com
modity from one consumer makes more of that commodity available
for allocation to other consumers. The difference in form between the
two

types of administration should

not be allowed to obscure the funda

identity in the substantive effect of the two types of action.20
The need for distinguishing the substantive effect of a suspension

mental

order from the

mere form of the order is further emphasized by another
consideration. If priority, allocation and rationing regulations provided
generally that only those persons who in the past had observed the

The allocation

of gasoline is not affected in the slightest by the order; it will not con
The citizens of
of it. All the order amounts to is to punish Sims.
this country have a right to appeal to the courts for protection against such ty
ranny." (Emphasis from opinion.)
"See subsection 4 of Section TV, infra, for a discussion of these latter points.
"49 F. Supp. 728 (M. D. Pa. 1943) (See note 14 supra)
""In point is Hawker v. People of New York, 170 U. S. 189, 196 (1898), (cited with
approval in Perkins v. Brown, where this point is discussed. The court states:
"That the form in which this legislation is cast suggests the idea of the imposition'

serve

one

ounce

.

.

of

an

.

.

additional punishment for past offenses is not conclusive. We must look at the
and not the form, and the statute should be regarded as though it in terms

substance,

declared that

one

such character

as

who has violated the criminal laws of the State should be deemed of
to be unfit to

practice medicine.

.

..."
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rations of controlled

little doubt that this

provision

com

would be

an

exercise of the statutory power to allocate and to prescribe the condi
tions for allocation. Precisely the same effect is produced by an alloca
which permits the receipt and transfer of allo
rationed commodities by all persons, subject to subsequent
elimination from eligibility of those found to have violated the regula

tion

rationing system

or

cated

or

tions.21
It is difficult to reconcile the above

by

the court in Sims

tion of

gasoline

it will not

is not affected in the

conserve

punish Sims.

.

.

that

suspension
thing.

a

same

3.

one

."

followed in Perkins

ounce

slightest by

of it.

and

that

the

employed

"The alloca

(suspension) order;

All the order amounts to is to

By far the better
v.

reasoning with

T albert where the court states:

v.

rule would appear to be that
v. Wilemon22 which recognize

Brown and Brown
an

allocation

are

but two different aspects of the

the suspension order is not expressly authorized by the
allocation power granted in Section 2 (a) (2) of the Second
War Powers Act, may that power be reasonably implied?

//

Several of the courts approving the issuance of suspension orders as
valid exercise of the allocation power expressly authorized by statute
have declared that even if the authority to suspend be regarded as not
a

expressly authorized by the statute it may reasonably be implied.23
This implied authority could take two forms:
"(1) An authority which has often been implied in administrative power to
supplement a granted power in effectuating the purposes of the Statute, Ware
:,2i
v. U. S., 4 Wall. 817,
"(2) an implied authority to make or modify a license. Miami Beach Jockey
Club v. Dem, 83 F. 2d 715 (App. D. C), cert, den., 299 U. S. 556; Metropolitan
Milk and Cream Co. v. City of New York, 113 Appellate Division 377, affirmed
186 N. Y. 533, 78 N. E. 1107; People ex rel Lodes v. Dept. of Health, 189
N. Y. 187, 32 N. E. 187; State ex rel Nowotny v. Milwaukee, 140 Wis. 38,
.

.

121 n. w. ess."25
see, for example, the statement from Perkins v. Brown quoted in note 16.
Wilemon, C. C. A. 5th, Jan. 13, 1943.
Z3Perkins v. Brown, cited supra note 4; Joliet Oil Corp. v. Brown, cited supra note 4.
"Perkins v. Brown, cited supra note 4. See also Caha v. United States, 152 U. S. 211
(1894) ; United States v. Bailey, 9 Pet. 238 (U. S. 1835) ; United States v. Macdaniel,
7 Pet. 1 (U. S. 1833); Edwards' Lessee v. Darby, 12 Wheat. 206 (U. S. 1827).
aId. See also Helvering v. Mitchell, 303 U. S. 391 (1938) ; Nelson v. Secretary of Agricul
ture, 133 F. (2d) 453 (C. C. A. 7th, 1943) ; Nichols and Co. v. Secretary of Agriculture,

aTo this effect
""Brown

v.

of

159
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On the other
suspension is

hand, those

courts which have denied that the power

authorized by Section 2

expressly

(a) (2)

of the Sec

ond War Powers Act have also denied that the power may be implied
26
As pointed
from the allocation power delegated in Section 2 (a) (2).
out previously, these courts have considered the suspension order an
administrative penalty unauthorized by Congress, and they have not,
of course, been able to
the allocation power.27

imply

the

authority

to issue such orders under

reasoning employed in the previous sub-section
suspension order and an allocation are but simply

If the
that

the

a

same

stone

existence of

is

accepted

two

�

facets of

appear that those decisions upholding the
authority to suspend as a reasonable exercise of

it would

�

implied

the allocation power have better support from a strictly logical point
of view. In Ware v. United States,28 the implied power of the Post
master General to discontinue a post office under an express authority
to establish post offices was upheld. As pointed out in Perkins v. Brown,

commenting on the Ware case, "Similarly, here the
implies the power to withdraw allocations."

in

express power to

allocate

A number of the other

cases

cited in Perkins

v.

Brown and Joliet Oil

Brown� involving the question of implied authority

Corporation
revoke or modify
v.

In

to bear out this

to

Wright

position.
Exchange Commission, Wright, who had been ordered
expelled from a national securities exchange under a provision of the
Securities Exchange Act authorizing the Commission to expel or sus
pend a member from an exchange, contended that such an expulsion
order was unconstitutional. The court held, however:
a

license, also

seem

Securities and

v.

considering the order of expulsion as a punishment for past offenses
petitioner is in error. Section 19 (a) (3), IS U.S.C.A. � 78s (a) (3), au
thorizes an order of expulsion not as a penalty but as a means of protecting
investors, if in the Commission's opinion such action is necessary or appropriate
"In

the

to

that end."30

In Nichols & Co. v. Secretary
tion similar to that in the Wright
131

F.

of Agriculture,

the court took

a

posi

case:

(2d) 6S1 (C. C. A. 1st, 1942) ; Wright

v.

Securities and Exchange Comm.,

112

F. (2d) 89 (C. C. A. 2d, 1940).

""Sims

v.

Talbert, Wilemon

y.

Brown, and Simon Hardware Co.

v.

Nelson, all cited

supra note S.
wSee note 17 supra.
w4 Wall 617 (U. S. 1867)
"Joliet Oil Corporation v. Brown, N. D. 111., Dec. 16, 1943.
XU2 F. (2d) 89, 94 (C. C. A. 2d, 1940) ; quoted with approval in Joliet Oil Corp.
Brown and cited with approval in Perkins v. Brown.
.

v.
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"We believe that suspension of a registrant is not primarily punishment for
past offense but is a necessary power granted to the Secretary of Agriculture
to assure a proper adherence to the provisions of the Act."31
a

In Nelson v. Secretary of Agriculture, the court, after quoting with
approval Wright v. Securities and Exchange Commission, supra, and
Nichols and Co. v. Secretary of Agriculture, supra, adds the following
pertinent comments:
"It is true that Section 19 (a) (3) of Securities and Exchange Act expressly
provides that the commission may suspend or expel members of the Exchange
if in its opinion 'such action is necessary or appropriate for the protection of
investors.' However, the absence of specific provision to that effect in Sec
tion 6b of the Commodity Exchange Act does not alter the legal situation.
As notice is given by Section 3, 7 U.S.C.A. � 5, that the Act is intended to

promote the national interest and prevent undue burdens

on

commerce, this

expressed intent governs as well all administration of the Act.
"In permitting petitioner to buy and sell grain for future delivery on con
tract markets, the Government has in effect granted him a privilege. Suspen
sion of such a privilege for failure to comply with the statutory standard is
merely withdrawal by the Government of permission to engage in a business
affected with the national public interest in which the person has no inherent
right to engage, but in which he may participate only upon compliance with
conditions imposed by Congress in the exercise of its power over commerce.
Inasmuch as Congress has the power to fix conditions upon which petitioner
may engage in trading on the market (Board of Trade of C^ity of Chicago v.
Olsen, 262 U. S. 1, 43 S. Ct. 470, 67 L. Ed. 839), it may, through an adminis
trative agency, withdraw the privilege for violation of these conditions."32
i

number of similar

the federal courts have recognized the
of
an
administrative
right
agency to revoke a license even though
implied
no express authority existed for such a revocation.
Typical are Miami
Beach Jockey Club, Inc. v. Dern33 (revocation of building permit by Sec
retary of War), Metropolitan Milk & Cream Co. v. New York,3i People
ex rel. Lodes v. Department of Health3* and State ex rel. Nowotny v.
Milwaukee36 (all three cases involving a suspension of a license to en
gage in the milk business, which business the courts adjudged as being
In

a

cases

ffl131 F. (2d) 651, 659 (C. C. A. 1st, 1942) ; quoted with approval in Joliet Oil Corp.
approval in Perkins v. Brown.

v.

^133 F.

v.

Brown and cited with

(2d) 453, (CCA. 7th, 1943); quoted with approval in Joliet Oil Corp.

approval in Perkins v. Brown.
*>83 F. (2d) 715 (U. S. App. D. C. 1936)
"113 App. Div. 377, 98 N. Y. Supp. 894 (1st Dept. 1906), affd,
1107 (1906).
N. Y. 187, 82 N. E. 187 (1907).
"140 Wis. 38, 121 N. W. 658 (1909).

Brown and cited with

.

186 N. Y.

533, 78 N. E.
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interest similar to that indicated in the Nelson

case).
reasonable to take the position, therefore, that if revocability
privilege may be implied in the case of the Commodity Exchange
Act and the various milk acts involved in the cases cited above, then
such revocability may be implied in the case of privileges granted under
It

of

seems

a

the Second War Powers Act.

change

or

engaging

Trading

on

a

national commodities

in the milk business does not appear to be

ex

more

revocable privilege affected with a public interest than dealing in
scarce commodities which the President has found necessary to allo
cate or ration carefully in the interests of the war effort.37
of

a

Is a suspension order remedial or penal in nature, and, if
penal, what is the legal effect of such an order?

4.

The

question

to whether

as

suspension

orders

are

remedial

or

penal

in nature is the issue which has caused the courts the greatest difficulty
in the eight cases decided to date. In every one of the decided cases

question has been of prime importance, and,

this

which the decision in the

case

in most, the

point

on

turned.

In those cases in which the power to issue suspension orders has been
upheld,38 the courts have used the arguments, previously discussed,
that a suspension order is but another aspect of an allocation, that it
controls the conditions of eligibility for an allocation, and that it revokes
a mere privilege or license. These courts have disposed of the conten
tion that a revocation or suspension of an allocation is punitive in nature
by citing such cases as Helvering v. Mitchell,39 wherein it is pointed
out that:
"Remedial sanctions may be of varying types. One which is characteristically
punitive criminal element is revocation of a privilege voluntarily

free of the

granted."
Other cases cited with approval in this connection are the Nelson and
Nichols cases previously discussed.
In those three cases in which the validity of a suspension order has
been

denied,40

"But

see

on

decision

the other

on

motion for

D. D. C, Nov. 2, 1943.
""Perkins v. Brown, Joliet Oil
and Pantaleo

v.

Brown,

hand,

a

suspension

rehearing in the

Corp.

v.

case

order has been

unequivoc-

of Simon Hardware Co.

v.

Brown,

v.

Bowles

Brown, Gallagher's Steak House, Inc.,
v. Wilemon, cited supra

all cited supra note 4; Brown

note 6.

""SCtt U. S. 391, 399 (1938).
*Wilemon
22

supra.

v.

Brown,

Simon Hardware Co.

v.

Nelson, and Sims

v.

Talbert,

see

note
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ably

denned

as a

penalty

the courts in these
Hardware Co.
"I

v.

cases

and not
is

Journal
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a

aptly

[Vol.

32: p. 152

position taken by
opinion in Simon

Nelson,

'Suspension Order' of the defendants was not an
penalty imposed upon the plaintiffs for a violation of the reg
ulations issued by the War Production Board. There is no authority in the sta
tutes for the imposition of a penalty for a violation of these regulations of the
War Production Board. The penalty sought to be imposed is one for the bene
fit of the public, not for a private individual, and such a drastic power will
not be implied. Wallace v. Cutten, 298 U. S. 229; United States v. La France,
282 U. S. 568; O'Sullivan v. Felix, 233 U. S. 318. The statute under which the
defendants are acting provides for criminal proceedings in the courts for the
punishing of a violation of the defendant's regulations; I think in view of this
provision there is less ground for any construction of this statute that would
imply the imposition of penalties by the defendants. The question before the
am

satisfied that the

allotment but

a

court is not what are the war powers of the Government but what powers have
been vested in the defendants by the Congress."

On motion for
"No

rehearing

question

in this

has been raised

as

same

case,41

the court stated:

to the constitutional power of the defendants

to allocate and re-allocate materials

or

to discontinue

or

establish

or

disestablish

priorities under the powers given them by the Act of Congress. On the other
hand, nothing can be found in the Act justifying the imposition of penalties
as a punishment for prior conduct and the use of the defendants of the word
'penalties' both in its regulations and in the notice given to the plaintiffs neces
sarily involves the idea of punishment. The fact that Congress has given such
a power to the
Secretary of Agriculture in the Commodities Exchange Act
rather gives rise to the implication that its failure to give such power to the
defendants was intentional.
"I am still of the opinion that

no power has been given to the defendants
impose penalties. It is true that the power given to allocate and re-allocate
materials may frequently bring about a like result, but where the power is
used expressly for the purpose of imposing a penalty, I think there is no justi
fication for such action under the Act of Congress."

to

The decisions in Wilemon v. Brown and Sims v. Talbert follow the
general line of reasoning.
The weight of this position has been greatly diminished, however,
since the recent circuit court decision in Brown v. Wilemon in which the
court, after discussing the statutory derivation by the OPA of the
same

power to ration

gasoline,

states:

"Section 1394.8302 of ration order 5C
'by administrative

the ration order may
"Simon Hardware Co.
1943.

v.

Nelson,

on

motion for

provides that any person who violates
suspension order' be prohibited from
rehearing, decision handed down

Nov. 2,
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receiving, selling, using or disposing of gasolene for such period as is deemed
'necessary or appropriate in the public interest and to promote the national
security'. The suspension order, whether directed against the filling station
operator or the consumer himself, thus professes to be an administrative order
intended to promote the national security, rather than a penalty." 42

Again in this case, both logic and the law appear to favor a construc
tion of the statute favorable to the administrative agencies. The fact
that the exercise of an expressly or impliedly granted power may have
incidental penalizing effects not authorized by statute will not operate
to defeat the validity of the exercise of such a power.43 The orders
involved in these cases are not, however, primarily penal in nature.
Their primary purpose is to control or allocate the supplies of some
commodities in such a manner
in a manner detrimental to the
''The court then goes

on

as

according

effort;

use

of such

the effect of any

supplies
suspension

to state:

"That it may so operate seems clear to
between the military and civilian users.
be rationed

prevent the

to

war

to the fair

us.

The allocation of

That allocated to

gasolene is

civilian

users

first of all
must

also

needs of all and with reference to their contribu

tion to the defense effort.

The distribution to civilian consumers might have been
through government establishments which would have put all filling stations out
of business for the period of rationing. Instead of doing that, the filling stations were
required to register as distributors and to make reports from which the operation of
rationing could be checked. Though no license was issued, such was the effect of the
arrangement; and by acceptance of it the filling station operators impliedly agreed
to abide by the regulations. They became in effect the appointees of the government
to assist in the administration of the rationing. If any of them should prove untrust
worthy or non-cooperative, we think it a fair exercise of administrative power to
withdraw from such, temporarily or permanently, the privilege of distributing the
allocated and rationed material. That this was provided for by regulation in advance
does not alter the essence of the matter. That a business loss will be caused, or more
accurately the failure to make an anticipated business profit, is also not controlling.
The true purpose must be held to be to protect the efficacy of rationing rather than
to punish for past misdeeds.

made

*

"Punishment

or

penalty

*

#

in America consists in

A suspension order takes neither.

The dealer's

taking life, liberty, or property.
personal liberty is untouched. Nothing

that is really his is taken from him. His filling station is unmolested and may be used
to sell things other than gasolene, and to service cars. Even his gasolene is not taken
from him. He is prohibited for a brief period from distributing it or from getting
any

more.

injuria.

There is

damage by

His private interest has

the

interruption of his business, but damnum absque
merely come into collision with a public interest, and

has had to yield."

United States

v. One Ford Coupe
Automobile, 272 U. S. 321, 328 (1926) ; Hawker
New York, 170 TJ. S. 189 (1898).

v.
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order of this type is remedial rather than punitive.44 The exercise by
administrative agencies of functions delegated to them under authority
of the

powers of Congress may result in incidental hardship, for
its nature results in hardship. But the individual effects of
resulting from such suspension order can in no way detract

war

"war

by
hardship

from the essential nature of such order
in

as

the

means

of

avoiding misuse

critical field."45

a

5.

What is the

legal effect of the hearings granted by the various
agencies prior to the issuance of suspension orders?

In those

cases

denying

the

validity

or

legality

of the issuance of

sus

pension orders, the courts have usually attacked the procedures used
by the so-called hearing administrators or commissioners. It is customary
for both the OPA and WPB to grant a suspected violator of their regu
lations a hearing before a regional hearing administrator or regional
compliance commissioner. If the supposed violator is found guilty at
hearing, a suspension order is issued on such terms as the regional
hearing administrator or compliance commissioner sees fit. The person
against whom such a suspension order is issued may appeal, however,
to a chief hearing administrator or chief compliance commissioner in
Washington. The emergency agencies have contended that the deci
such

a

sions of such administrator or commissioner are final as to the facts
and not subject to court review except where the agency in fact steps
outside of the power granted by statute.
In Wilemon v. Brown, the court stated in strong terms the position
of the courts which have held against the legality of the above-described

administrative

procedure.

'Hearing Administrator' unknown to and unprovided for by the Con
gress, proceeded to conduct a court. Procedure is described by his superior
for such conducting; He enters a judgment concerning which there is no limit
"The

No maximum. No minimum. He acts without any fear of consequences
for malfeasance or misfeasance. If he can suspend for two weeks, he can sus
pend for two years. He is not only not known to the Congress, but he
is unknown to the Constitution. Art. 3, Sec. 1 vests such power in one Supreme
Court, and in such inferior courts as Congress may from time to time ordain and
fixed.

establish. The judges hold during good behavior, and receive a stated compen
sation. They must be appointed by the Senate. They may be impeached."46

Secretary of Agriculture, 133 F. (2d) 453 (C. C. A. 7th, 1943) ; Nichols
Secretary of Agriculture, 131 F. (2d) 651 (C. C. A. 1st, 1942) ; Wright v.
Securities and Exchange Comm., 112 F. (2d) 89 (C. C. A. 2d, 1940).
"Nelson

and Co.

v.

v.

"Perkins

v.

Brown, cited supra

"The court continued:

note 4.

Administrative Law

1944]

165

The courts approving the procedures used in the issuance of suspen
sion orders have reasoned that the manner in which the agencies exer
cise the allocation power and in which they issue suspension orders is in
general within the discretion of the agencies.47 For example, in Brown v.
Wilemon the Court of Appeals held that:
"It is true that the Office of Price Administration, like many other Adminis
trative boards and commissions, has put forth a great mass of regulations
which look like legislation, and has established an elaborate system of quasi
courts. It is said thus to have established an vmperium in imperio, and this

public comment. We confine ourselves to the case before
a penalty has been ordained or adjudged in such a sense
as to require the action of Congress and a Court; but that observance of ration
ing rules may as a matter of administration be made 'a condition' of participa
tion in allocation, as mentioned in the Act, and that temporary suspension is
adverse

has

provoked

us.

We do not think

a

proper

enforcement of the condition."48

"What the 'Hearing Administrator' does is beyond the reach of Executive forgive
He, himself, is beyond the reach of any Constitutional removing power. He is

ness.
a

modern instance of pure dictatorship.
"Sec. 2 of the

Constitution.
declaration of

same

This is

Article,
a case

vests this sort of power in all

cases

arising

under the

that arises directly under the Constitution because of the

following of that declaration by the passing of the statutes
delegations of authority for allocation. As a result of such
delegation of authority, there was conceived and born a 'Hearing Administrator' who
is and was without Constitutional father or mother. No attempt at baptism in the
waters of conflict can change his parentage and make it legitimate.
"This view of a penalty, or, punishment, is sustained by a further reading of the
Allocation Act, which provides for the criminal punishment of the citizen who vio
lates its provisions, and also for equitable restraints, both of which take place in
war

and the

out of which grow the

named courts."

Then, referring

to Wallace

Cutten, 298 U. S. 229 (1936).
speaking through Mr. Justice Brandeis, said that, "What the
a construction of the statute, but, in fact, an enlargement of
it by the court, so that what was omitted, presumably (possibly) by inadvertence,
may be included within its scope. To supply omissions transcends the judicial func
tion. A fortiori it may not be done for the purpose of making punishable that which
"
on the face of the statute, is merely prevented.'
"The contention of the writer is that the receipt of an allocation of scarce material
is a privilege, and a hearing on a suspension order is therefore not of right. If a hearing
is given, it is in the nature of a benefit, and the failure of due process therein should
not vitiate the order. If, however, such
hearings are of right, and not a mere privilege,
then the fact that the hearing officer had statutory authority to issue suspension orders
would not render the order incontestible on the issue of due process. The usual require
ments of an impartial hearing, chance to submit
evidence, etc., would apply.
^The court in this case also disposes at this point of the contention, made much of in
Simon Hardware Co. v. Nelson, that the failure of Congress to mention the power to
issue suspension orders in the Second War Powers Act means that the emergency agencies
v.

"A unanimous court,
government asks is not
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Again in this case, there does not seem to be a great deal of merit
position taken by those denying the validity of the issuance of the
suspension order. The emergency agencies have added hearings on sus
pension orders as benefits to the accused the fact that hearings are
not required by the statute should furnish no ground for complaint. The
courts have held innumerable times that the finding of facts by adminis
trative officers is not a forbidden exercise of judicial power.49 The hear
ing commissioner or administrator, in acting on the facts found, is not
engaging in a forbidden exercise of legislative or judicial power, but
is simply exercising the power of allocation granted to the war agencies
under Sections 2 (a) (2) and 2 (a) (8) of the Second War Powers Act.
The action taken is not penal in the legal or judicial sense, but remedial
and hence it is not an exercise of the judicial power in a strict sense.50
in the

�

6.

Congress ratify the use of suspension orders by the war
agencies even if it did not originally grant them such power,
either expressly or impliedly?
Did

right of the emergency agencies to issue
placed
particularly strong emphasis on the
suspension
essential legislative ratification of the use of such suspension orders.
The courts

upholding

the

orders have

must seek their remedies

solely in the

courts:

regulations is made a criminal offense punish
imprisonment. Also injunction is provided in some cases, the final
effect of which is imprisonment for contempt in case of further wilful violation. The
present case is not one of wilfulness but negligence. The Hearing Administrator ex
plained his action thus: "The privilege of dealing in and distributing such a strategic
and rationed commodity as gasolene in time of war can be accorded only to those who
are both willing and able to comply with the rationing regulations * * * Thus wilful
ness is not a necessary element in establishing a violating of a ration order.
The pur
pose of suspension order proceedings is to determine whether a respondent may con
tinue to be entrusted with the privilege of dealing with rationed commodities without
further limitations.' The privilege in a proper case can be taken away altogether.
A less drastic cautionary suspension is also within the limits of appropriate adminis
"By the Act

a

wilful violation of the

able by fine and

tration."

".

It

reasonable to

us that (the suspension) power be considered to vest
using the filling station operators to assist in the work of
rationing. A suspension order which affects nothing but the rationed gasolene is a
proper implementation of rationing, and was at once used without special legislative
mention. It was not substituted or superseded by the punitive provisions later added
.

.

seems

in the Administrator in

to the Act to

stop wilful misconducts."

"The court, in Perkins v. Brown, cited supra note 4, adequately treats this point, and
authorities therefor, as applied to suspension orders.

""See notes 42 and 48, supra.
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holding that the reenactment in the Second War Powers Act
provisions concerning allocation powers granted to the
51
President that appeared in the Act of May 31, 1941, was a ratification
of the use of suspension orders. The continued appropriation of funds
for carrying out the purposes of the Second War Powers Act was con
strued as a ratification. These holdings are based on the evidence that
Congress, at the time of holding of hearings on the Second War Powers
Act, was informed of the use of suspension orders subsequent to May
31, 1941, as a means of implementing the allocation powers granted
under the Act of that date, and in effect appropriated money for their

It is their
of the

same

continued use.52
nS5 Stat. 236 (1941), SO U. S. C, App. � 1152 (Supp. 1942).
^In Perkins v. Brown, for example, the court states:

significance that between May 31, 1941, the effective date of
27, 1942, the date of the enactment of
the Second War Powers Act, the administrative agencies charged with the administra
tion of the allocation program construed Sec. 2(a) of the Priorities and Allocations
Act to include the power to issue suspension orders and during that period had issued
In
13 suspension orders. Of this construction the Congress was fully apprised.
Title III of the Second War Powers Act, Congress reenacted without material change
Sec. 2(a) of the Priorities and Allocations Act.
"By the First Supplemental National Defense Appropriations Act, 1943 (Act of July
25, 1943, Pub. Law 678, 77th Congr.), Congress appropriated money to the Office of
Price Administration for the purpose of carrying out the provisions of the Priorities
and Allocations Act, as amended by the Second War Powers Act. This appropriation
was made after the Congress had been fully advised of the use of the suspension
orders by the administrative agencies charged with the administration of the allocation
"It is not without

the Priorities and Allocations Act, and March

.

.

program.

"Further, the legislative history of the Federal Reports Act of 1942 (Pub. Law No.
831, 77th Cong., 2d Sess., C. 811, 56 Stat.) suggests that the Congress knew of the
administrative construction that Sec. 2(a) of the Act authorized the suspension order
in the furtherance of the administration of the allocation program. Indeed in Section
8 of the Federal

Reports Act Congress dealt with the power of suspension and for
one very special type of situation, in which it was deemed

bade its exercise in only

inappropriate.
"This post-enactment legislative history is persuasive. It sheds light on the
Congress. This is true because the events just described followed

intent of

after the enactment of the Priorities and Allocations Act and

original
so

soon

participated in
by many of the members who had their places in the enactment of the original legis
lation. The ready acquiescence in, and recognition of, the administrative practice which
is here challenged indicates that this practice was something that Congress apparently
contemplated all along as being within the granted authority. If this had not been so,
some

remonstrance

action taken by

or

were

criticism would have been natural and almost inevitable.

Congress

may well be

regarded

as

a

The

ratification of the administrative
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The other district courts upholding the agencies have followed the
reasoning of this last case, although no discussion of the question can
be found in the only circuit court case, Brown v. Wilemon.
The dissenting minority on this question take the position that the
power to suspend supposedly gained by ratification could not have been
so gained because the power had been exercised for too brief a period.
In Simon Hardware Co. v.1 Nelson the court sums up this argument by
stating:
"Nor is there any force in the contention of the defendants that they exer
cised this power before the statute was amended, and that this departmental
practice was impliedly approved!, because it was not specifically taken away. But
this practice had continued for such a brief period that no presumption of im

plied approval

would arise."

The

question whether or not Congress intended to ratify the actions
administrative agency is, of course, a question of fact which must
be determined in a particular case. It may be asserted that there was
no ratification in this case because the practice supposedly ratified was
not long enough continued (fourteen months), and because the statute
of

an

is silent

on

fact that

the

point

at issue.

might also be argued that the mere
congressional committees or subcom
use of the suspension power at the

It

few congressmen or
mittees knew about the previous
a

time of the passage of the Second War Powers Act is not sufficient knowl
edge on the part of Congress as a whole to justify the application of
the doctrine of ratification.
From
use

of

a

careful examination of all the information

suspension

orders which

was

furnished to

concerning
Congress prior to

the

ap
proval of the Second War Powers Act, it would appear that the doc
trine of ratification may appropriately be applied here. The statement

Attorney General Biddle to the House Judiciary Committee, the
testimony given to congressional committees prior to the passage of the
Second War Powers Act and the appropriation act providing for the
implementation of the former act, and the reports to Congress by the
various emergency agencies all compel the conclusion that Congress
was aware of the use of suspension orders at the time of passage of the
Second War Powers Act, and that its failure to prevent the further use
of such orders constituted ratification of the interpretation of the act
made by the agencies. The contention that only a few members of
of

practice even
of its history
Nickles,

legislative language by itself and in the light
practice expressly or by implication. See Wells v.

if it be assumed that the
does not authorize the

104 U. S.

444-445; Brooks

v.

Dewar,

313 U. S. 35."
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Congress were aware of the use of such orders must be disposed of by
the statement that Congress conducts its business through committees
and that the knowledge of the committee initiating legislation must of
necessity be imparted to the entire body if the acts of Congress are to
be

effectively implemented.53
Conclusion.

V

The conclusion that the issuance of suspension .orders by the
gency agencies is a valid exercise of the allocation powers seems

warranted.
the

The

delegations

courts.

thorized

If the
as an

constitutionality of

emer

amply

the Second War Powers Act and

made under it have been

unanimously upheld by

the

suspension power be not construed to be expressly au
inherent aspect of the power to allocate, it may be im

plied as a means of carrying out a granted power or as an exercise of
authority to revoke a license or privilege. The fact that the suspension
order may have incidental penalizing effects is not conclusive; its pri
mary effect is remedial. The administrative agencies, in granting hear
ings to alleged violators of their regulations, and in placing in opera
tion a mass of rules which look like legislation and a quasi-judicial pro
cedure for trying those accused, are not exercising the judicial power;
they are only using a particular method of carrying out authority appro
priately delegated by the Congress. Even if the suspension order had
not been expressly or impliedly authorized by the Second War Powers
Act, the ratification of the use of the suspension order prior to the pas
sage of that act may be inferred from the agency reports to Congress
and the history of the legislative hearings prior to its passage.
In closing, it would be well to emphasize again the need for taking
a broad or liberal view of the
emergency war powers of Congress and
the President. As was previously pointed out, "Executive Orders is
sued and legislation enacted during a national emergency and in time
of war must be expressed in broad terms and generalities. In the inter
pretation of such legislation, the court must not hunt for limitations
nor scrutinize the
wording with confining intent, but should seek for the
purpose and spirit of the enactment."54 It is to be hoped that the courts
will apply this doctrine to use of the allocation power by the emergency
agencies as long as the emergency exists.55
RICHARD H. KEATINGE

raSee

note 52 supra, and

general discussion

in Perkins

v.

Brown.

"Brown v. Bernstein, 49 F. Supp. 728, 733 (M. D. Pa. 1943).
"Since this article was written, there have been two decisions concerning suspension
orders handed down by

Justice Bailey in the District Court for the District of Columbia.
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decisions, L. P. Steuart and Bro., Inc., v. Bowles, et al., D. C., Jan.
distinguished this case from Simon Hardware Company v. Nelson,
previously decided by the same court. The court, while agreeing generally with the prin
ciples enunciated in Brown v. Wilemon, stated:
"The suspension order in this case is not like the suspension order issued by WPB
involved in the case of B. Simon Hardware Co. v. Nelson in the nature of a penalty
or punishment for past conduct, but for the protection of the public as to future
action, to prevent a continuance of the violation of the regulations of the OPA made
for the protection of the public. There can be no question of the necessity of the
preservation of those materials which are necessary both to the carrying on of the
war and the health and existence of the people of the country, and the powers given
to the President and to those whom he has chosen to carry out these objects are
In the first of these

20, 1944, the

court

necessary and proper in time of

war.

"I agree in general with the reasoning of the Circuit Court of Appeals of the Fifth
Circuit in its opinion recently handed down in the case of Brown, Admn. v. Wilemon,
et al."

On February 1, 1943, Justice Bailey handed down an oral opinion granting a permanent
injunction to the B. Simon Hardware Company in the case of Simon Hardware Company
In his brief oral statement, Justice
v. Nelson, which has been discussed in the text above.
Bailey stated that there was a distinction in his mind between this particular WPB sus
pension order which he felt provided for a penalty and the suspension order issued in the
Steuart case. He made clear that the decision in the Simon case applied only to the par
ticular facts on the record in that case only, and was not addressed to WPB suspension
orders in general. In the last analysis, the difference would seem to boil down to one of
intent a very difficult thing for anyone to discover.
�

FEDERAL LEGISLATION
POSSIBLE MONOPOLY IMPLICATIONS IN THE TRADE-MARK
BILL

^HE

trade-mark bill

changes

in Congress1 proposes a number of
One of its chief purposes is to en
of all currently used marks in the United States

pending

now

in trade-mark law.

courage the registration
Patent Office, with consequent

advantages

to the

public generally

as

trade-mark owners.2 No one can question the desirability of
trade-marks in current use registered in a single place, or
all
having
the desirability of weeding out from the present registers, marks which
have long since been abandoned. To accomplish this purpose, therefore,

well

as

to

many inducements to

registration.3
codify the many different trade
designed
mark laws now scattered throughout the statute books. It will supersede
most of the prior acts.* Again,- no one can question the merit of this
object. The chaotic conditions in this field of law have long been
recognized.
Granting, then, that the bill as a whole is designed to promote effi
ciency in trade-mark regulation, to protect trade-mark owners by secur
ing to them the goodwill which they have built up by the expenditure
of energy, time, and money, and to protect the public from imposition
and deception by unscrupulous trade practices, one must also consider
what its disadvantages to the public may be. Regardless of what are its
intended purposes (Section 45), its unintended effects may render the
bill undesirable in its present form. The many recent attacks by the
the bill offers to trade-mark

Additionally,

owners

the bill is

to

1H. R. 82, 78th Cong., 1st Sess. (1943).

Previous bills of

a

similar Dortent have been

considered by former Congresses. The action to date on the current bill is as follows:
H. R. Rep. No. 603, 78th Cong., 1st Sess. (1943), reported out 89 Cong. Rec, June 25,

1943,

at

6633; debated and passed

Cong. Rec, June 28, 1943, at 6694-6700; sent to
on Patents, 89 Cong. Rec, June 29, 1943, at 6829.
Patents, House of Representatives, on H. R. 82, 78th
Rep. No. 603, 78th Cong., 1st Sess. (1943) 2 ; H. R. 82,
89

Senate and referred to Senate Committee

^Hearings before Committee on
Cong., 1st Sess. (1943) 31; H. R.
78th Cong., 1st Sess. (1943) � 45, p. 47.
The principal inducements to registration

are

the

provisions relating

to

incontestability

after five years, � 15 ; the constructive notice provision, � 22 ; the extension of commercial
rights, with certain exceptions, beyond the territory of actual use, �� 22, 33 (b) (5) proviso.

See

Hearings before Committee

on

Patents,

Sess. (1943) 32, 47, 49, 50.
4Section 46 (a) of the bill states which acts
of

February 20, 1905,

of Representatives,

78th

Cong.,

1st

are repealed.
Principally, they are the Act
(1905), 15 U. S. C. � 81 (1940), as amended, and the
Stat. 533 (1920), 15 U. S. C. � 121 (1940), as amended.

33 Stat. 724

Act of March 19, 1920, 41

House
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for abuses of their

trade-marks and patents resulting in violations of the antitrust laws
naturally prompt the suggestion that the trade-mark bill should be con

sidered from the point of view of monopoly regulation.
The general procedural changes in present law proposed by the bill
in its various forms have been the subject of a number of .comparatively
recent

articles.5 This note, therefore, is restricted largely

tion of whether

to

a

considera

provisions of the bill may perhaps
constitute threats to effective monopoly control. The writer desires to
make it clear that he is by no means attempting an exhaustive treatment
of all possible results which may flow from the operation of the proposed
legislation.
The thesis of this article is that the provisions of the bill broaden
the nature of trade-marks; that in so doing they increase the scope of
existent substantive trade-mark rights; and that the result may well be
that the bill will be the basis for "legal" monopolies under the guise
of trade-mark "rights". To support this thesis, the article will first
briefly outline some rights and privileges currently enjoyed by trade
some

substantive

mark owners, then a summary of various sections of the bill which affect
these rights and privileges, and finally some concrete examples of how

monopolistic practices could be fostered, furthered and protected by
the bill when applied to existing trade-mark law.
Strictly speaking, trade-mark rights, unlike patent rights, are not the
result of governmental grant. They are acquired by use in commerce in
connection with the business of the user. The right to federal registra
tion is predicated upon the ownership thus acquired and is further con
ditioned upon use in interstate commerce.6 The rights acquired by the
use of a trade-mark are usually limited territorially to the area in which
the mark is used.7 Many of the general substantive rights of trade
mark owners, therefore, spring from common law rather than statutory
law.
6Pearne and Crotty, Trade Mark Registration and the Lanham Bill (1940, 1941) 9 Geo.
McLarin, The 1941 Revised Lanham Trade-Mark BUI

Wash. L. Rev. 142, 317, 389, S44;
(1941) 31 T. M. Rep. (Pt. I) 87;

Martin, Proposed Amendments to the Revised Lanham
Approved by the American Bar Association (1941) 31 T. M. Rep. (Pt. I)
143 ; The Hearings on the Revised Lanham Bill H. R. 5461 Before the House Committee
on Patents (1941)
31 T. M. Rep. (Pt. I) 1S9; The Lanham Trade-Mark Bill and the
International Conventions (1943) 33 T. M. Rep. (Pt. I) 130.
Trade-Mark Act of February 20, 1905, � 1, 33 Stat. 724 (190S), 15 U. S. C. � 81 (1940).
'Hanover Star Milling Co. v. Metcalf, 240 U. S. 403 (1916) ; United Drug Co. v.
Rectanus Co., 248 U. S. 90 (1918).

Bill,

H. R. 5461,
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A trade-mark

owner

has the exclusive
to his

he has selected and

applied
provided he is the first to adopt
right is limited to goods of the

right

goods

and
same

use

173
to the

use

of the mark

in the

territory of such use,
the mark. At present, that

descriptive properties

as

those

upon which the mark has been used.
The law of trade-marks is intimately associated with the law of unfair

of the

common law incidents of trade-mark owner
another
from passing off his goods as those
prevent
ship is the right
owner
the
use
of colorable or otherwise deceptive
the
trade-mark
of
by
marks. The necessity of protecting the trade-mark owner from unscru

competition,8

and

one

to

pulous practices injurious to the goodwill of the business he has built
up is of almost, if not equally, as great an importance as the necessity
of protecting the public from deception and confusion.
More closely related to the problem of trusts and monopolies, some
specific substantive "rights", if such they can properly be characterized,
result partly from statute and partly from express nolding or implication
of judicial decision. They are: price-fixing, the making of exclusive
dealing contracts, the division of an industry into separate classes of
trade, and the division of territories.
The first, price-fixing, is principally statutory. Under the MillerTydings Act9 one has a limited right to fix resale prices of the merchan
dise upon which his trade-mark is used. A restriction upon this privi
lege, however, is that the trade-marked commodity must be in free and
open competition with commodities of the same general class produced
and distributed by others. Another is that the price-fixing must be
vertical; that is to say, it may not extend horizontally between persons,
firms, or corporations in competition with one another.
The making of exclusive dealing contracts was upheld as lawful in
Pick Manufacturing Co. v. General Motors Corp. et al.10 Under the
authority of that case, a manufacturer of a trade-marked product
might lawfully require of his distributors and dealers that they use, in
the repair of the product, only the genuine trade-marked parts made by
and purchased from the manufacturer. It would be difficult to contend
that the net effect is not monopolistic, and yet the monopoly has been
held not an unlawful one. Certainly it suppresses the competition of
independent parts and accessories manufacturers.
8EIgin Nat'l Watch Co. v.
Milling Co. v. Metcalf, 240
248 U. S.

Illinois Watch Co., 179 U. S. 665, 674 (1901) ; Hanover Star
U. S. 403, 413 (1916) ; United Drug Co. v. Rectanus Co.,

90, 97 (1918).
"50 Stat. 693 (1937), 15 U. s/c. � 1 (1940).
M80 F. (2d) 641 (C. C. A. 7th, 1935), affd, 299 U. S. 3 (1936).
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enterprise derives from the
extending only to classes of
the
same
goods having
descriptive properties as the merchandise upon
which the mark is used.11 In short, a manufacturer or tradesman may
expand his business, under a given trade-mark, only to closely related
goods. If another, in the meantime, has adopted and is using the iden
tical mark in the same territory in connection with entirely unrelated
products, the first trade-mark owner will not be able to expand his
business into the other's line of products and have the advantage of
the goodwill he has already built up in connection with the mark. Such
cases as Beech-Nut Packing Co. v. P. Lorillard Co}2 have sustained the
propriety of concurrent use of the same mark by different companies
where their respective goods were not of the same descriptive properties.
The suggested possibility is that in any given industry the various classes
of products having different descriptive properties may be divided up
and allocated to certain companies, all to be marked under the same
trade-mark. That mark may then be registered separately to different
companies for the different products. So, without the necessity for any
formal agreement or contract, competition in the one or another field
of the given industry is effectively lessened; and that may very well
be a sufficient consideration to compensate for the inability of any par
ticular company thereafter to expand into another specific field of the
generic industry.
The matter of division of territories is quite closely related to the
division of an industry into separate fields of enterprise. There is this
distinction, however: in the case of divided territories, the same mark
may be applied to identical merchandise and in one area be an indica
tion of origin with one concern, while in another area, of origin with
another concern. Competition is thereby lessened inasmuch as the owner
in one area can enjoin the use of the given mark by anyone else in that
Thorns v. Sutherland13 was a case which sustained, as against a
area.
charge of antitrust law violation, a division of territories in connection
with a transfer of business assets. Compare the implications of the
holdings in the Hanover Star Milling Co. and Rectanus Co. cases.14
What effect does the bill have upon these existing "rights"? Several
possibilities

of

dividing

up fields of

present concepts of trade-mark rights

uSee � 5 (b)

of the Trade-Mark Act of

1905,

as

33 Stat. 725

(1905), 15 U. S. C. � 85

(1940).
�7 F. (2d) 967 (C. C. A. 3d, 1925), affd, 273 U. S. 629 (1927).
M52 F. (2d) 592 (C. C. A. 3d, 1931).
"Hanover Star Milling Co. v. Metcalf, 240 U. S. 403 (1916) ; United Drug Co.
248 U. S. 90 (1918), both cited supra note 7.

Co.,

v.

Rectanus
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of the bill are worthy of careful scrutiny in this connection.
place, the mode of acquiring trade-marks is considerably
broadened. The bill proposes in Title I to set up a principal register

provisions

In the first

II, a supplemental register. The sections relating to the
will be considered first.
register
principal
A very interesting provision of the bill is that relating to concurrent
registrations. The proviso to Section 1 (a) (1) reads:
and in Title

"That in the
shall state

case

exceptions

of every application claiming concurrent use the applicant
to his claim of exclusive use, in which he shall specify,

extent of his knowledge, any concurrent use by others, the goods or
services in connection with which and the areas in which each concurrent use
exists, the periods of each use, and the goods and area for which the applicant
to the

desires

And the

or

registration;"

proviso

to Section 2

(d) reads,

in part:

"That the Commissioner may register as concurrent registration the same
similar marks to more than one registrant when they have become entitled to

use

such marks

as

a

result of their concurrent lawful

use

thereof in

commerce

filing dates of the applications involved and the Commis
sioner or a court on appeal determines that confusion or mistake or deceit of
purchasers is not likely to result from the continued use of said marks under
conditions and limitations as to the mode or place of use of the goods in con
nection with which such registrations may be granted which conditions and
limitations shall be prescribed in the grant of the concurrent registrations
."
thereof;
prior

to any of the

.

.

Another change in the law is that found in Section 2 (f), which pro
vides that a mark "which has become distinctive of the applicant's goods
in commerce" may be registered on the principal register
with all the
�

from such

advantages deriving
registration.15
probably means that
a mark has acquired a
"secondary meaning," even though it may
be descriptive, geographical, or open to other objections which would
prevent its registration under the Trade-Mark Act of February 20,
1905,16 it would be entitled to registration under the bill. Section 2 (f)
further provides that "proof of substantially exclusive and continuous
use thereof as a mark by the
applicant in commerce" for five years is
"prima facie evidence that the mark has become distinctive."
Section 3 provides that service marks may be registered. These are
defined generally in Section 45 as marks "used in the sale or adver
tising of services to identify the services of one person and distinguish
This

where

^For these advantages see the inducements or incentives to registration listed note 3 supra.
MSec. 5 (b), 33 Stat. 725 (1905), 15 U. S. C. � 85 (1940).
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separate register is provided

provides for the registration of collective and certification
marks, including indications of regional origin, even though the appli
Section 4

commercial establishment. These
are defined in Section 45 as marks "used upon or in; connection with
the products or services of one or more persons other than the owner
cant does not possess

an

industrial

or

of the mark to

certify or indicate regional or other origin, material,
mode of manufacture, quality, accuracy or other characteristics of such
goods or services or to indicate a membership in an association or other
organization or that the work or labor on the goods or services was
performed by members of a union or other organization." Section 4
further states that when registered, these marks are "entitled to the
." As in the
protection provided herein in the case of trade-marks,
case of service marks, a separate register is authorized for collective and
certification marks.- The registration of collective marks is not entirely
new with the present bill, but the definition of that term extends its
scope to a point where it seems pregnant with possibilities for the effec
tive control of entire industries by the registrants of such marks.
Section 5 deals with the use of a trade-mark by related companies.
It provides that "such use shall inure to the benefit of the registrant or
applicant for registration" and "shall not affect the validity of" the
mark. The definition of "related company" in Section 45 is "any per
son who controls or is controlled by the registrant or applicant for regis
tration in respect to the nature and quality of the goods or services in
connection with which the mark is used." It would be difficult to imagine
or to draft a more comprehensive definition.
Just how it would be lim
ited by judicial construction must remain to be seen; but the language
is so broad that, if liberally construed, it might serve to give legal color
to devices which have not been sustainable under patent monopolies.
Section 15 of the bill greatly enlarges the trade-mark owner's rights
and, it seems to the writer, constitutes one of the strongest incentives
to registration. In substance, it provides that after five years from the
date of registration the mark shall be, with certain limitations and ex
ceptions, incontestable. No one can thereafter question the registrant's
right to use the mark in commerce.
Not ail the privileges accorded collective and certification marks,
service marks, and marks registered on the principal register, attach to
those registered on the supplemental register. Almost any kind of mark
or symbol not otherwise registrable, however, can there be
registered,
the chief requisite being only that it must be "capable of distinguishing
.

\

.
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for the year preceding the filing
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stated in Section 23, may consist of
package, configuration of goods, name,
as
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have been in lawful

use

in

com

application. Such marks,
"any trade-mark, symbol, label,
word, slogan, phrase, surname,

of the

name, numeral, or device or any combination of any of
." The important factor to be remembered in this con
the foregoing,
nection is that registration on the supplemental register will not, accord
ing to Section 27, preclude a later registration on the principal register.
Therefore, within four years after the registration on the supplemental
register based on the one year use, these non-technical marks will be
presumed, according to the provisions of Section 2 (f) previously dis
cussed, to have become distinctive of the owner's goods in commerce

geographical

.

.

registration upon the principal register, with the
consequent privileges and advantages of such registration.
One further provision of the bill, having to do with renovated or
altered goods, merits comment. Section 32 (3) provides, in substance,
that where goods are put upon the market bearing a registered mark
and notice that the goods may be resold only unaltered or unrenovated,
it shall be unlawful for anyone, without the authority of the registrant,
to make any use of or reference to the registered mark in connection
with the sale or advertising of such goods after alteration or renovation,
and that anyone so doing shall be liable to a civil action by the regis
trant. Literally applied, the language of this section would seem suffi
cient to prevent the sale of second-hand automobiles, radios, refriger
ators, etc., without removing the name plates therefrom at least in
every instance where any repair, "alteration", or "renovation" is re
quired to place the product in salable condition; and it is common
knowledge that some "renovation" is usually necessary. In other words,
a second-hand Ford could not be sold as a Ford automobile, nor a
second-hand R.C.A. radio as an R.C.A., nor a second-hand General
Electric refrigerator as a G.E. Other illustrations will readily occur, and
the possibilities for manufacturers to eliminate the competition of second
hand markets are apparent. The effects of this provision might very
well be borne in mind in connection with the making of exclusive dealing
contracts, as previously discussed with reference to the Pick case.
In the light of these few sections of the bill to which brief attention
has just been given, it is hardly open to question that the rights of
trade-mark owners, not only procedural but substantive rights, are enor
mously broadened. By these sections the nature of the trade-mark is
enlarged far beyond its original significance as a determinant of origin.
It remains now for us to consider how these expanded rights could be
employed to accomplish what the antitrust laws condemn.
and thus entitled to

�
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devices and

build around patents, and
attempted
to demonstrate the relative inefhcacy of patents as compared with
trade-marks
and especially as compared with trade-marks registered
to

�

provisions of the proposed bill to accomplish that purpose.
instance, the Supreme Court in the Ethyl Gasoline11 the Univis}8

under the
For

�

and the Masonite19

cases

struck down three different combinations bot

tomed upon patents, holding that the limited
the patents had been exceeded.
In the first of these

cases

licenses had been worked out
and

monopolies conferred by

elaborate system of jobber and refiner
by the owner of patents on "Ethyl" fluid

an

gasoline containing that fluid. The only revenue the patent
derived was from the sale of the "Ethyl" fluid to the refiners,
but the refiners were prevented from selling to unlicensed jobbers. The
on

owner

patent

owner

refused to license

not conform to its

jobbers whose "business ethics"

and the result

did

almost absolute con
standards,
trol of the prices of "Ethyl" gasoline throughout the industry.
The Univis case involved an equally elaborate licensing structure
predicated upon patents relating to multi-focal lenses for eye-glasses.
The patent owner licensed the Univis Lens Company to manufacture
and sell under the patents, but only to three classes of licenses: (1)
was an

wholesalers, (2) finishing retailers, and (3) prescription retailers. The
Company manufactured lens blanks, which it sold to the whole
salers and finishing retailers. Prescription retailers bought the finished
products from the wholesalers. Members of the various classes were
licensed by the patent owner, but licenses were refused to all "pricecutters." Definite price schedules for each of the three classes of licensees
were set by the patent owner.
In defense to an antitrust suit by the
the
owner
Government,
patent
insisted, first, that its patents justified
the licensing system and, second, that if the patents were not a sufficient
defense, the Miller-Tydings Act gave it the right to fix the retail prices.
The Supreme Court held, however, that the patent monopoly gave the
right to fix prices no further than the first sale, i.e., to the wholesalers
and finishing retailers. It further held the Miller-Tydings Act inappli
cable because the "commodity" sold by the Lens Company to the whole
salers and finishing retailers was not the "commodity" sold to the ulti
mate consumer, the last stage in the manufacture of the lenses being
performed by the wholesalers and finishing retailers.
Lens

"Ethyl Gasoline Corp.
"United States

v.

"United States

v.

v.

United States, 309 U. S. 436

(1940).

Univis Lens Co., 316 U. S. 241 (1942).
Masonite Corp., 316 U. S. 265 (1942).
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the patent owner constituted a number of com
its del credere agents for the sale of its patented products
their respective sales organizations at prices fixed by the patent
The obvious purpose of the patent owner was to bring itself

In the Masonite

petitors
through
owner.
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case

within the doctrine of the General Electric case,20 which sustained the
right of a patent owner to fix retail prices when the retailers were its
bona fide agents. The attempt in the Masonite case, however, was un
successful. The Supreme Court held that a patent owner exhausts its

privilege when it disposes of the product to its del credere agent,
and that it then has no greater rights to price maintenance than the
owner of an unpatented commodity would have.
To show how the combinations attempted in these cases might suc
limited

cessfully

be maintained

to consider

briefly

through the

use

of

trade-marks,

the effects of the State Fair Trade

it is necessary
fair trade

Acts,21

contracts, and the application of the Miller-Tydings Act
tracts.

making

Most of the states

now

have Fair Trade Acts

to such

providing

con

for the

of so-called "fair trade contracts" between manufacturers or
retailers, prescribing certain "fair" minimum resale

distributors and

prices. These statutes are of comparatively recent origin, the great
majority having been enacted within the past fourteen or fifteen years,
though the first such act was passed in New Jersey in 1916. The prac
tices which they allow seem clearly to be contrary to the letter and
spirit of the Sherman Act.22
Even prior to the general adoption of the State Fair Trade Acts, the
Supreme Court invalidated a vertical price maintenance structure of the
Beech-Nut Packing Co.23 as violative of the Sherman Act. It was not
unnatural, therefore, to find the state courts upholding the Fair Trade
Acts on the one hand, and the federal courts, on the other, insisting
upon the rigid enforcement of the federal antitrust laws.
Out of this conflict the Miller-Tydings Act grew. What that act really
does is to except these fair trade contracts, made in pursuance of State
Fair Trade Acts, from the operation of the Sherman Act. Generally

speaking, the Fair Trade Acts provide that where there are "fair trade
contracts", anyone damaged by price-cutting may have a remedy against
the offender, whether or not the offender is a party to such a contract.
'"United States

v.

General Electric Co. et

at.,

272 U. S. 476

(1926).

aFor ah analysis and discussion of the State Fair Trade Acts see Derenberg, Trade-Mark
Protection and Unfair Trading (1936) 200-210; Norwood, Trade Practice and Price

Law,

Federal

(1938)

134-149.

a26 Stat. 209 (1890), IS U. S. C. � 1 (1940).
^Federal Trade Commission v. Beech-Nut Packing Co., 2S7 U. S. 441 (1922).
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damages,

some

times both.

Now let

us again consider the Ethyl case for a moment. The trade
"Ethyl". In the language of Section 45 of the trade-mark bill,
Ethyl Gasoline Corporation "controls" those who market "Ethyl" gaso
in connection
line "in respect to the nature and quality of the goods
with which the mark is used." That would probably mean that every
refiner, every jobber, and even every corner filling station dealing in
"Ethyl" gasoline would be a "related company". Suppose, then, there
are licensed refiners A, B, and C. Refiner A sells to jobber D, refiner B
to jobbers E and F, refiner C to jobbers G, H, and /. A, B, and C could
not make fair trade contracts among themselves, for that would be
horizontal price-fixing; and the Miller-Tydings Act, as previously ex
plained, has no application to such horizontal contracts. But, let refiner
A make a fair trade contract with jobber D prescribing minimum resale
prices a vertical arrangement which the Miller-Tydings Act does except
from the operation of the Sherman Act. Then either refiner A or jobber
D could sue jobbers E, F, G, H, or / for price-cutting in merchandising
the trade-marked commodity. The same arrangement might be worked out
between jobbers and their respective retailers. It seems possible, there
fore, that one or two persons, or firms, on the basis of a single fair trade
contract, could control the price structure of an entire industry.
So in the Masonite case, the del credere agents marketing the products
manufactured by the Masonite Corporation would be "related com
panies". They could be required to use Masonite's trade-mark in mar
keting the products (Section 5 of the bill, providing for use by related
companies). Then the Masonite Corporation, by selling direct to one
retailer on the basis of a fair trade contract, could effectively control
the price structure of all the "del credere agents".
The possibilities thus far outlined would be equally applicable to the

mark is

...

�

combination involved in the Univis case.
Let us now consider a different type of situation, taking for our exam
ple the glass industry, and examine the opportunities offered for effect
ing a division of an industry into different fields of enterprise. Suppose
the tumblers field be allocated to the A B company, lamp bulbs to the
CD company, bottles to the EF company, and fruit jars to the GH com
pany. An arbitrary trade-mark could be adopted, to be used upon each
of the different types of glass products. It would then be registered
separately to each of the four concerns, possibly under the "concurrent
use and registration" provisions of the bill or perhaps under the "col
lective and certification marks"

provision.

Each company would

thereby
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be able to exclude all the others from its particular field; and each, by
using its mark collectively with yet other companies "related compa
nies" in the same field, might even further monopolize that field.
A still better example of the use of collective or certification marks
to accomplish both a control of price structure and a division of terri
�

�

suggested by the schemes devised by a number of lumber manu
facturers and associations, which were recently prosecuted by the Gov
ernment for antitrust law violations.24 One of the devices employed was
an "association" with a mark registered in its name.
By campaigning
and extensive advertising, the association built up a great demand for
lumber bearing its certification mark. Only manufacturers who were
subscribers to the association and who conformed to its policies were
permitted to use the mark on their lumber. To carry that structure
one step further and apply the provisions of the trade-mark bill, let
us suppose a Western Pines Association operating west of the Mississippi
River (which is set as the dividing line for the whole of the United
States territory) and an Eastern Pines Association operating east of
the Mississippi. The western lumber manufacturers desire to eliminate
competition of the eastern lumber companies, and the eastern manu

tories is

facturers that of the western lumbermen.

Both Western and Eastern

a representation of a
adopt an identical arbitrary
which
may be registered to each
pine cone or a pine tree, for example
under the "concurrent registration" provision of the bill. Under the doc
trine of the Hanover Star Milling Co. and Rectanus Co. cases, as indeed
by the terms of the concurrent registrations, the validity of each mark
would be limited territorially to the area of use. Then, any western
concern could exclude any eastern concern from using the mark in the
territory west of the Mississippi, and vice versa. Additionally, through
the medium of fair trade contracts as illustrated above, price control

mark

Associations

�

�

could be established in each
Let

us now

ing contracts,
worked out

a

^For

"Mazda",

a

discussion of these

31 Georgetown L.

which

cases

J. 24S,

see

Westinghouse
These two
Borchardt,

also

uses

concerns

Are Trademarks

through

arrange

would be "related
an

Antitrust Problem?

251 ff.

enlightening discussion of the General Electric-Westinghouse arrangement in
use of the "Mazda" mark appears in this issue.
See Diggins, Tradeand Restraints of Trade (1944) 32 Georgetown L. J. 113, 123 ff.

very

connection with the
Marks

example illustrating how exclusive deal
discussed in connection with the Pick case, might be
still broader basis. General Electric Company owns

with General Electric.25

ment

^A

as

on

the trade-mark

(1943)

area.

consider another
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under Section 5 of the bill. General Electric might require
of its wholesalers and dealers, as a condition for the privilege of dealing
in "Mazda" fluorescent lamps, for instance, that they sell only fixtures,

companies"

accessories, resistors, transformers, etc., bearing the "Mazda" mark.
Westinghouse might impose similar conditions upon its sales organiza
tion. The only two sources of "Mazda" products being General Electric
and Westinghouse, the General Electric dealers could purchase from
either company and the Westinghouse dealers could do likewise, but
neither class of dealers could purchase anywhere else. Here we have
a structure effective both vertically and horizontally, for it would seem
that price-fixing vertically through one sales organization must neces
sarily control the prices through the second vertical organization of
"related companies".
The remarkable feature of the examples we have discussed is that
the arrangements would be substantially self-executing and permanent
under the trade-mark laws without the necessity of formal agreements
and constant "policing" within the industries as is the case where; patents
relied upon as the foundation for the structures. It goes without
saying that there would be enormous difficulties in proving, for purposes
are

of
or

invoking the Sherman Act, the "contract", agreement, "combination",
"conspiracy" in restraint of trade.
For the most part, the sections of the bill referred to and discussed
are couched in such broad language that an exact under

in this note

standing

of the nature of the

rights conferred

must await

judicial

con

struction and delimitation if the bill becomes law. In view of the

present
decisions, it is not too much to expect that the courts will be
astute in circumscribing the activities of tradesmen wherever they tend
toward monopoly. Nevertheless, the possibilities, latent or patent, of
deriving, from the provisions of the bill, legal color for agreements or
combinations which would otherwise be unlawfully monopolistic, are
not to be lightly passed over. However, rather than rely upon judicial
restriction in futuro, it is submitted that these possibilities should be
thwarted now by an amendment to the bill which would expressly sub
ject trade-mark arrangements to existent antitrust laws, if and when
they become a restraint upon trade. The intent of Congress should be
made most clear where, as here, possible effects of the bill may thwart
trend of

the purpose of antitrust statutes

now on

the books.
JAMES

FAY

HALL, JR.

NOTE
CONSTITUTIONAL LIBERTIES OF JAPANESE-AMERICANS
AS AFFECTED BY THE WAR

fyHE

Constitution of the United

States, conceived during a period of
and adopted immediately thereafter,

national emergency and war,
a document that would meet the needs of the
country
under any and all circumstances. It was intended as a charter for the
government in war as well as in peace.1 There is no constitutional basis

was

intended to be

for the argument that the existence of

a

state of

war

places plenary

powers in the hands of any branch of the government.2 Whatever action
is taken must find its sanction in the Constitution. The Supreme Court

has not hesitated to

point out that constitutional safeguards are not abol
suspended by war and the mere existence of an emergency does
not create power not already vested by the Constitution.3 The ultimate
test of a principle is its strength to withstand the impulse of change
in times of adversity. The true test of the democratic state lies in the
maintenance of the liberties it is designed to foster and protect, espe
cially in times when strain is placed upon constitutional processes. War
ished

or

is the most serious of such strains.
without its constitutional casualties.

The present world conflict is not

With the sudden attack on Pearl Harbor December 7, 1941, the United
States found itself with approximately 112,000 persons of Japanese an
cestry living in the Pacific Coast states. Of this number, about 75,000
were native-born citizens.
This concentration of persons of Japanese
ancestry in that part of the United States closest to the area of conflict
with the Japanese empire gave rise to almost immediate action on the
part of the Government. Under military direction all 112,000 were
moved from their homes and places of business and placed in relocation
centers in the interior states. This action was accomplished in the fol
-

lowing

manner:

1E* parte Milligan, 4 Wall. 2, 120 (U. S. 1866)
"The Constitution of the United States
a law for rulers and
people, equally in war and in peace, and covers with its shield
.

is

of protection all classes of men, at all times, and under all circumstances."
Macintosh, 283 U. S. 60S, 622 (1931).

United States

v.

aUnited States
that the

v.

Cohen

Grocery Co.,

existence of

state

of

255 U. S. 81

(1921),

where it

was

held in substance

does not suspend or change the operation of
the guarantees and limitations of the Fifth and Sixth Amendments
upon the power of
Congress with respect to rights conferred on citizens by the Constitution.
mere

"Schechter Poultry Corp.
and Loan Association

v.

a

v.

United

Blaisdell,

war

States,

295 U. S. 495, 528

290 U. S. 398
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On

February 19, 1942, the President issued Executive Order Number
9066,4 authorizing the Secretary of War, and military commanders whom
he might designate, to establish military areas in which the Secretary
or the appropriate military commander
might regulate the conduct of
and
all
any
persons by subsequent proclamations, and from which any
or all persons might be excluded.
Under this authority, Lieutenant General John L. DeWitt, command
ing general of the Western Defense Command issued Public Proclama
tion Number 1, March 2, 1942,5 by which military areas were prescribed
and which further provided that "Such persons or classes of persons as
the situation may require will by subsequent proclamation be ex
cluded

"

Congress passed a law which provided that anyone who knowingly
violated a restriction or order imposed in any military area or zone by
the Secretary of War or a military commander would be guilty of a
misdemeanor, and subject to fine or imprisonment.6 On March 24, 1942,
the military commander promulgated Public Proclamations Numbers
3 and 4. Proclamation Number 3 provided that "all alien Japanese, all
alien Germans, all alien Italians, and all persons of Japanese ancestry"
within the designated areas were subject to a curfew regulation.7 (Empha
sis supplied.) Proclamation Number 4 placed a restriction on the move
ment of Japanese people, prohibiting the departure of "all alien Japanese
and persons of Japanese ancestry" from the restricted military area for
any purpose.8 (Emphasis supplied.) Similar proclamations followed. On
May 10, 1942, Civilian Exclusion Order Number 57 was issued, by which
all persons of Japanese ancestry were excluded from a restricted area de
fined in the Order, and were required to register at a Civil Control
Station.9 By Executive .Order Number 9102, the War Relocation
Authority was established to administer the evacuation program and to
provide care and employment for the evacuated Japanese.10 By June 1,
1942, virtually all of the 112,000 persons of Japanese ancestry, includ
ing approximately 75,000 American citizens, were removed from the
prescribed military areas.
In the face of this situation it

was

*7 Fed. Reg. 1407 (1942).
57 Fed. Reg. 2320 (1942).
656 Stat. 173, 18 U. S. C. � 97a
77 Fed. Reg. 2543 (1942).
87 Fed. Reg. 2601 (1942).

"7 Fed. Reg. 3725 (1942).
107 Fed. Reg. 2165 (1942).

(Supp. 1942).

inevitable that there should be
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of these actions.

The foremost

case

in which the issue has been raised was decided by the Supreme Court
11
In this case one Hirabayashi, an American citizen
June 21, 1943.

Japanese ancestry,

was

on

of

violation of the curfew order and
He admitted his violation, but contended

charged

with

a

the Civilian Exclusion Order.
that at all times it had been his belief that he would be waiving his
rights as an American citizen if he should accede to the orders. He

constitutionality of his arrest on the grounds that Congress
unconstitutionally delegated legislative power to the military com
mander by authorizing him to impose the challenged regulations and
that, even if such regulations were lawfully authorized, there was dis
crimination between citizens of Japanese ancestry and other citizens
such as to violate the Fifth Amendment. The Court ruled against the
appellant on both contentions.
The Supreme Court found that the Act of March 21, 1942, ratified
and confirmed Executive Order Number 9066 and by so doing authorized
and implemented the curfew order after finding that Congress had been
tested the

advised it

was

among those orders intended.

The Court stated "The

delegate to the
promulgation of the Executive Order, but whether, acting
in cooperation, Congress and the Executive have constitutional authority
to impose the curfew restriction here complained of". It held that since
the order of the military commander was an appropriate means of carry
ing out the provisions of the Executive Order for the "protection against
espionage and against sabotage" it was within the constitutional power
of Congress and the Executive, and its promulgation by the military
commander involved no unlawful delegation of legislative power.
The Court, in deciding the case, relied heavily upon the war powers,
Justice Stone stating that "the war power of the national government
is 'the power to wage war successfully'. See Charles Evans Hughes, War
Powers Under the Constitution, 42 A. B. A. Rep. 232, 238" and that
"it extends to every matter and activity so related to war as substantially
to affect its conduct and progress". The Court went on to say that
since the exercise of the war power is committed to Congress and the
Executive a "wide scope for the exercise of judgment and discretion
in determining the nature and extent of the threatened injury or danger
and in the selection of the means for resisting it" must be given them

question

then is not

one

of

Congressional

power to

President the

and "it is not for any court to sit in review of the wisdom of their
"Hirabayashi
320 U. S.

115,

a

United States, 320 U. S.
companion case decided the

v.

81

(1943)
day.

same

;

See also Yasui

v.

United

States,
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substitute its

judgment for theirs". In his concurring opinion
Justice Rutledge questions the Court's suggestion "that the courts have
no power to review
any action a military officer may in his discretion
find it necessary to take with respect to civilian citizens in military areas
or zones".12
It may be true, as the Court held, that the Milligan case
is not controlling here because the exercise of the power involved no
question of martial law or trial by military tribunal.13 Nevertheless the
basic principles of the Milligan case would seem to be applicable. There
the Court held that (1) the Constitution is a shield of protection for
all citizens at all times and could not be held in abeyance during the
emergencies of the nation's existence, since the Government has within
the Constitution all the powers granted to it which are necessary to
preserve its existence, and (2) that to hold the contrary would be to
allow a military commander discretion to substitute military force for
civil right and justice, on the plea of necessity, and would lead to anar
chy or despotism.
The basic issue in the Hirabayashi case is whether a classification
on the basis of ancestry discriminated between citizens of
Japanese an
or

cestry and those of other ancestries so
of the Fifth Amendment. The curfew
gram

were

made

applicable

of

to

extraction.

Japanese
appraised in the light
Congress were confronted."

were

must be

as

to violate the due process

clause

regulation and the evacuation pro
citizens residing in the area only if they

The Court stated that "the actions taken
of conditions with which the President and

The Court admitted that distinctions between citizens because of their

ancestry

are

of Yick Wo

odious and distasteful to
v.

Hopkins

as

an

basis amounted to denial of

our

way of life and cited the

instance where

equal protection

legislation

case

with such

a

under the Fourteenth

Amendment.14 Although the Fifth Amendment contains

no

equal

pro

clause,15 the Court pointed out that such a discrimination by
the Federal Government might amount to a denial of due process.
Certainly our basic constitutional concepts run counter to any distinctection

Constantin, 287 U. S. 378, 401 (1932), where the Court said: "What
military discretion, and whether or not they have been over
stepped in a particular case, are judicial questions''; Mitchell v. Harmony, 13 How. 115,
134 (U. S. 1851) , ".
it will be for the Court to say whether there was an invasion of
a private right".
�E% parte Milligan, 4 Wall. 2 (U. S. 1866).
"Yick Wo v. Hopkins, 118 U. S. 356 (1886).
�U. S. Const. Amend. V. Detroit Bank v. United States, 317 U. S. 329, 337, 338 (1943) ;
Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. 381, 401 (1939).

�Cf. Sterling

are

v.

the allowable limits of

.

.

Note
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tions based upon creed or color. The Court said, however, that the
emergency situation existing in the west coast area warranted such
action, and, in any event, it would not review the reasonable discretion
of the

military with respect thereto. The Court did not decide the really
question as to the constitutionality of the evacuation and

fundamental

It based its decision

detention program.

on

the violation of the curfew

by holding that where sentences on
(charging violation by persons of Japanese
of
the
civilian
exclusion
order and of the curfew regulations)
ancestry
were to run concurrently, a judgment of conviction would be affirmed
if the count as to violations of the curfew regulations was sustainable.
The Court held it was sustainable and consequently did not concern
regulation

and avoided other factors

two counts of

indictment

an

themselves with other issues.16
If the emergency was as great as contended by the military and ac
cepted by the Court as to require discriminatory regulation, it seems

questionable practice to allow such an important decision to rest with
military authorities when the chronology of events included con
sideration of the problem by Congress. "In the request for the bill
and in the House and Senate discussion, the emphasis was at ail times
on the removal of certain individuals from limited areas. And even as
thus restricted a serious question was raised as to the constitutionality
of the law".17 Had there been need for this action as to citizens, such
an important issue should have been decided by
Congress if it had the
time to do so, and having legislated prior to the issuance of the order
in question it would appear that Congress did have time. Even had
Congress considered the problem and specifically included the subse
quent provisions of the regulations in its legislation, it would seem that
a

the

such action would tread
The

on

thin constitutional ice.

Court has held that

Supreme
Congress may ratify regulations
previously issued,18 still as to regulations to be subsequently issued on
authority of the statute, it has insisted on intelligible standards to
guide the Executive even in dealing with emergency situations.19 Here,
16In
of

a

a

previous

case,

curfew order the

a

United States District Court held that in

defendant,

an

American

citizen

an

action for violation

of

Japanese extraction, has the
Ex parte Ventura, 44 F. Supp. 520, 522

opportunity to assert all constitutional rights.
(W. D. Wash. 1942).
"Freeman, Genesis, Exodus, and Leviticus Genealogy, Evacuation, and Law, (1943) 28
Corn. L. Q. 414, 419.
"Gratiot v. United States, 4 How. 80 (U. S. 1846) ; Ex parte Reed, 100 U. S. 13, 18
(1879).
"Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935) ; Panama Refining Co.
v. Ryan, 293 U. S. 388, 421 (1935).
�
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prescribed broad standards, and the Court held
sufficiently clear, considering the Executive Order, the statute
and the military orders as part of one scheme. Valid though it may
have been, in a matter involving personal constitutional liberties, the
basis for delegation should be clear. Undoubtedly Congress has the
power to make violations of regulations not yet issued a misdemeanor
as was specifically the case in United States v. Grimaud.20 However, the
situations are not entirely analogous and certainly the regulations here
involved were concerned with constitutional rights to be more zealously
guarded than those issued by the Secretary of Agriculture and dealt with

however,

the statute

them to be

in the Grimaud

case.

question of delegation, however, is not the major issue. Most
important is the matter of discrimination. The power of Congress to
As stated, the Fifth
so classify on the basis of race is in question.
Amendment contains no equal protection clause.
That clause is con
tained in the Fourteenth Amendment, and does not restrict the Federal
The

Government. "But it is well established that the due process clause of
the Fifth Amendment protects persons from arbitrary and unreasonable
discrimination at the hands of the federal government and guarantees
very basis of

are similarly situated."21 The
system of government is equality. The Declaration of

treatment to those who

essentially equal
our

expresses the attitude of the

founding fathers by declaring
equal". The President of the United States
has himself stated that "We are fighting, as our fathers have fought, to
uphold the doctrine that all men are created equal in the sight of God."22
It has been held that the same protection may be afforded under due
process as under equal protection.23 This seems the better rule.
It is admitted that classification may be made and that, where a
reasonable basis for it exists and the object to be accomplished is within
the proper scope of legislative authority, it will be upheld. It is also
true, as the Court said in the Hirabayashi dase, that "Congress may hit
at a particular danger where seen, without providing for others which
Independence
that "all

men

^United States

^Cushman,

are

v.

Some

created

Grimaud,

220 U. S. S06

Constitutional Problems

(1911).
of Civil Liberty (1943)

23

B. U. L. Rev.

33S, 371.
wWar and Peace Aims, United Nations Review, Special Supplement No. 1, (January 30,

1943)

6.

^Sims
the

v. Rives, 84 F. (2d) 871, 878 (1936), cert, denied, 298 U. S. 682 (1936).
Compare
analogous situation, dealing in fundamental rights, whereby the states are restricted

when the Fourteenth Amendment is construed with the First Amendment
West

Virginia State

Board of Education et al.

v.

Barnette et

al.,

as

319 U. S. 624

its standard.

(1943).
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urgent." Here, however, the evacuation regulation
was applied as to citizens of Japanese andestry because of supposed
propensities for disloyalty and treachery, and was not applied as to
citizens of Germany and Italy with whom we were locked in equally
In fact it has continually been the outspoken
as deadly a conflict.
assumption of our Government that the Germans are the enemy of pri
are

not

so

evident

or

importance. What we actually have, then, is a situation in which
is the real criterion. Had the regulations been applied against
all citizens descending from our enemies, "white" or "yellow", the posi
tion of the Court would be far more defensible.

mary
race

distinguish the Japanese from the Germans and
speaks of numbers of Japanese on the west coast,
the question of dual citizenship, attendance at Japanese language schools,
the slowness of their assimilation.24 But are these matters of peculiar
relation to the Japanese? As to language schools, it is well to remem
ber the famous case of Meyer v. Nebraska involving the teaching of Ger
man in the public schools during the first World War and thereafter.25
What

was

there to

The Court

Italians?

And if this is to be

a

criterion should it not also be shown that there

Statistics show there was not a
in relation to Germans and
Italians on the west coast.26 No blanket evacuation of American citizens
of German ancestry was made or attempted when the Germans were so
dangerously threatening our eastern coast with submarine warfare. Was
were no

German

disproportionate

or

Italian schools?

number

of

Japanese

there

anything more immediately and apparently threatening from the
Japanese? Yet such citizens of German ancestry remained relatively
secure in their homes, business and property.
On September 20, 1943,
in the case of Ebel v. Drum,21 it was held that an order excluding the
plaintiff, a naturalized German citizen, from the Eastern Military Area
as dangerous to the national defense was invalid as an unconstitutional
restriction of his liberty. The rationale was that at the time the order
was applied, in April, 1943, there was no reasonable and substantial basis
for the determination that the threat of espionage and sabotage to our
military resources was real and imminent.
What was the evidence of disloyalty or propensity thereto in the
Hirabayashi case? As far as the Court's decision and arguments of the
aBut

concurring opinion of Justice Douglas in which he says, "We are dealing
question of loyalty not assimilation."
^Meyer v. Nebraska, 262 U. S. 390 (1923).
^Freeman, Genesis, Exodus, and Leviticus Genealogy, Evacuation, and Law, (1943) 28
Corn. L. Q. 414, 444.
"52 F. Supp. 189 (D. Mass. 1943).
compare

here with

a

�
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concerned, they are purely in terms of gener
alities. The evidence is based largely on assumptions. Are constitutional
liberties to be subject to destruction or suspension on the basis of
assumptions? The Court has held otherwise.28 It was even conceded by
Government's counsel

are

Government's counsel in argument of the case before the circuit court
of appeals that there had been no acts of sabotage or disloyalty by
American citizens of Japanese ancestry.29 The issue of dual citizenship
was disregarded by the Supreme Court in the Yasui case, companion
to the Hirabayashi case. It has been said that "When the final history

written, it will almost certainly appear
misinformation, assumptions, prejudices,
half truths, when excellent, scientifically accurate material was avail
able."30 If this prediction is true it will point out a regrettable day in
American constitutional history.
In the face of this situation these citizens remain displaced from their
of the

Japanese

that decisions

evacuation is

were

made

on

homes. Can it be said that the emergency still exists? Was the method
by which they were evacuated and detained something to be expected

professed to ground its government on the principles
play, justice and liberty? Sufficient time has elapsed
to test the loyalty of each of these evacuees, and this has been done.
Yet the regulations have been but slightly relaxed.
The Court did not squarely pass on the evacuation and relocation
program and it is hoped that it may have a chance to do so. Neverthe
less, it spoke in terms sufficiently broad to cover the whole program.
If it did not intend to do so, it is regrettable that it engaged in such
sweeping verbiage. It is of great significance that, though none of the
Justices dissented, yet three of them felt they could not follow the broad
reasoning of the Chief Justice. In each of their concurring opinions
they weaken the import of the main opinion. Justice Douglas states "I
think it important to emphasize we are dealing here with a problem
of loyalty not assimilation. Loyalty is a matter of mind and of heart
not of race. That indeed is the history of America. Moreover, guilt is
personal under our constitutional system. Detention for reasonable cause
is one thing. Detention on account of ancestry another." (Emphasis
of

people
equality,

a

of

which
fair

mEx -parte Kawato, 317 U. S. 69 (1943), a suit involving an alien Japanese. The Court
out that nothing in the record showed that he came to this country for any reason
other than to make it his legitimate home and so the Court was unwilling to assume dis

pointed
loyalty

even

of

an

alien

Japanese.

"'Brief for Appellant, p. 6, Hirabayashi v. United States, 320 U. S. 81 (1943).
""Freeman, Genesis, Exodus, and Leviticus Genealogy, Evacuation, and Law, (1943 ) 28
�

Corn. L.

Q. 414, 449*.
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supplied.) He concurred because he felt the appellant did not have the
right to defy the law when he might have tested its validity otherwise.
Mr. Justice Murphy's concurring opinion so limited his assent that,
in effect, it amounted to a dissent. He points out that war does not sus
pend the operation of the Constitution but is subject to its limitations,
and that the Court in giving deference to the judgment of Congress and
military authorities as it must "can never forget that there are consti
tutional boundaries which it is our duty to uphold". And he drives the
issue home with

a

statement which summarizes the writer's reaction to

the whole program. He says, "Today is the first time, as far
aware, that we have sustained a substantial restriction of the

as

I

am

personal
liberty of citizens of the United States based upon the accident of race
or ancestry."
And he continues, "In this sense it bears a melancholy
resemblance to the treatment accorded to members of the Jewish race
in Germany and in other parts of Europe" and in doing this the Court
has gone "to the very brink of constitutional power".
It is well to emphasize again that we are dealing with a question of
citizenship. It is easy to say that the program is directed against the
Japanese because we are at war with the Japanese empire. But under
the Constitution 75,000 of these people are citizens of the United States.
Citizenship is not one thing for one person and a different thing for
another person. The constitutional rights of all citizens are determined
by the same pattern.31 Among the rights guaranteed to citizens of the
United States are the freedom from restraint;32 the right to an occupa
tion of one's own choosing; the right to live and work where one wants
to;33 and, the right of free movement.34 And it has been the general
theory of constitutional law that the emphasis should be on the protection
and. preservation of these rights and liberties even if it should mean
that, in so doing, one morally not entitled thereto should continue to
enjoy them.35 But here there is not even a hint of actual fault on the
part of these people.
'"Regan

v.

King,

134 F.

(2d)

born in the United States is

upheld United States
a

v.

a

Wong

413

(1943), holding that a person of the Japanese
Cert, denied, 63 Sup. Ct. 1168 (1943). This
Ark, 169 U. S. 649 (1897), in which it was held

citizen.
Kim

person born in the United States of Chinese

to all

parents is

an

race
case

that

American citizen and entitled

the

rights of any other citizen.
'"Meyer v. Nebraska, 262 U. S. 390 (1922).
Truax v. Raich, 239 U. S. 33 (1915); AUgeyer v. Louisiana, 165 U. S. 578 (1897).
"Edwards v. California, 314 U. S. 160 (1941); Crandall v. Nevada, 6 Wall. 35,

48

(U. S. 1867).
"It has been said that "it is better that many Chinese immigrants should be
improperly
one natural born citizen of the United States should be
permanently

admitted than that
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We might well consider again and again the import of Mr. Justice
Murphy's analogy to the treatment of the Jews in Germany. Justifica
tion there, though more rabid, follows along similar lines. Are we in
this action establishing a precedent for domestic action in times of
"imminent peril" and "emergency" requiring immediate action? If we
are, we establish a pattern of action similar to the Nazi state. We shall
have destroyed that which we claim to preserve. The Court certainly

did not intend any such eventuality to flow from its decision. Its record
for liberal thought in favor of the democratic processes belies any such

conclusions.36 But notwithstanding,
with individual

most of these

citizens,

remain interned and under strict

not

charged
supervision.

disloyalty,
They do not have the right of free movement, the right to choose their
own occupation, nor the right to live and work where they please. Their
homes, their business and their way of life have been taken from them.
What is going to be the effect upon them and their children in the future?
It will leave wounds to be felt for generations and a sense of insecurity
as to what the Constitution means to them, though it is intended to mean
the same to all citizens. True, the Court did not pass strictly on the
question of their detention. But the decision in its broad general lan
guage leaves the meaning of basic constitutional issues in question. It
make it difficult to know what the Constitution really means. Make
these constitutional protections uncertain and insecure and you encour
37
As previously stated the concurring Justices saw
age petty despots
the vital significance of the case and limited their assent. Unfortunately
concurring opinions are not the law. If the limitations of the concurring
opinions had been incorporated in the majority opinion, its use as a
precedent for future arbitrary action would be much restricted. Since
they were not incorporated, the majority opinion does not add prestige
to the Court's record for guardianship of basic constitutional rights.
At the first opportunity the Court should make it clear and unequivo
cal that these measures if ever valid could be so only under the most
extreme circumstances, and must not be a pattern for future action.
Constitutional liberty, if it is to be worth anything, must stand the
excluded from his Country."

Kwock Jan Fat

v.

White,

253 U. S. 454

(1919). Yet here

have 75,000 citizens, among whom very few cases of disloyalty have been found, in
terned in order to protect against an illusory few. This is the Constitution in reverse.

we

mE.g. Schneiderman v. United States, 320 U. S. 118 (1943), decided the same day as the
Hirabayashi and Yasui cases.
mEx parte Milligan, 4 Wall. 2, 119 (U. S. 1866). "By the protection of the Law human
rights are secured; withdraw that protection, and they are at the mercy of wicked rulers, or
the clamor of an excited people."
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strain of adversity and excitement, and must be accorded to minorities
as well as to the majority.38
BYRON F. LINDSLEY

^ee Freeman, Genesis, Exodus, and Leviticus Genealogy, Evacuation, and Law, (1943)
Q. 414, footnote 1, in which he makes this most pointed statement which
�

28 Corn. L.
seems

to summarize the whole issue:

"If any who read this article look upon persons of

Japanese ancestry with suspicion and hatred and accept the phrase, 'A Jap's A Jap', then,
if they would protect the basic liberties by which they themselves live, they must be the
more

cautious to

deem most

see

that these

objectionable."

rights

and liberties

are

protected

to

those whom they

RECENT DECISIONS
CONSTITUTIONAL LAW�A State Has no Power to Require the Incorpo
ration of a Labor Union as a Prerequisite to Its Operating Within the State.

Plaintiffs, individual citizens and unincorporated labor organizations com
posed of such citizens, brought an action seeking injunctive relief to restrain
the enforcement of the provisions of the Labor Peace Act, Colo. Laws 1943,
c. 131, of the State of Colorado, and a declaratory judgment
holding said
law to be void and unconstitutional. Held, (1) Sections 20 and 21, requir
ing the incorporation of all labor unions operating in the State of Colorado,
were unconstitutional and ineffective, and
(2), the balance of said statute
was not repugnant to any provision of the United States Constitution or the
constitution of the State of Colorado or the Interstate Commerce Act, or the
National Labor Relations Act, and was fully effective and enforcible and a
proper declaration of the public policy of the State of Colorado and exercise
of the police power of said state in dealing with the relations of employers
and employees and the proper exercise of their rights in the State of Colorado.
A.F. of L., C.I.O., et al:, v. Industrial Commission of Colorado, District Court
in and for the City and County of Denver, Colorado (Sept. 7, 1943).
Section 20 (1) of the act provides that:
"Each collective bargaining unit local labor union and company union now
in this state is hereby required to incorporate within ninety days from
the passage of this act, and any group hereafter organized is hereby required
to incorporate before operating as such by filing with the Secretary of State
a certificate of incorporation executed by three or more persons and complying
with the procedure provided for the organization and government of ordinary
."
corporations under laws of this state, mcluding the filing of annual reports;

existing

.

.

The balance of Section 20 sets out the manner in which such corporations
shall function and the specific provisions to be incorporated in the by-laws
and certificate of incorporation of any such corporation.

Section 21

provides:

bargaining unit or local labor union or group of em
ployees shall enjoy the privileges recognized by this act unless they incorporate
No persons required by this act to be incorporated shall
as herein provided.
carry on any of the activities purported to be regulated by this act, without
incorporation hereunder.
"(2) Any violation of this section shall be a misdemeanor and punishable
by a fine of $300.00 for each offense, and each member of any group guilty
of such violation shall be separately guilty of a misdemeanor and subject to
a fine of $300.00."

"(1)

Plaintiffs'

No collective

major argument

of Sections 20 and 21
corporate before they

in support of their attack on the constitutionality
requirement that labor organizations in

was

that the

can

carry

on

their
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restraint upon the exercise by labor organizations and their
members of the rights of assembly, press, speech and petition guaranteed in
the Bill of Rights and protected by the "due process clause" of the Fourteenth

previous general

Amendment.
The normal activities and functions of a labor union are described in plain
tiffs' brief as follows: The holding of meetings, the solicitation of members,
the attempt to present requests, views and thoughts to employers and otherwise

bargaining, the dissemination of pamphlets, handbills and
members, and the carrying on of educational activity, striking,
and
boycotting, in connection with labor disputes. All of these the
picketing,
State of Colorado had presumably undertaken by Section 21 of the Labor
Peace Act, to prohibit and render unlawful unless and until the prerequisite
established, namely, incorporation, had been complied with.
The Colorado court, for purposes of its opinion, divided the issues raised
by the pleadings into two major categories, first, the constitutionality of Sec
tions 20 and 21, and second, the constitutionality of the balance of the act.
Holding Sections 20 and 21 unconstitutional the court said they were "un
constitutional and inoperative and unenforceable for the reason that the same
do require the prerequisite of incorporation for labor unions which, under its
wording and provisions, does operate as a complete general previous restraint
upon the exercise of the rights of free speech, free press and assembly, thus
violating, in the opinion of the Court, the Due Process Clause of the Fourteenth
Amendment of the Federal Constitution considered in conjunction with the
First Amendment,
."
It cannot be denied that the Supreme Court of the United States has con
sistently held that limitations placed upon the constitutional guarantee of the
rights of free speech, press and assembly are invalid and has specifically declared that any abridgment of the peaceful activities of collective bargaining,
distribution of pamphlets and handbills, picketing and boycotting in connec
tion with labor disputes is invalid, Thornhill v. Alabama, 310 U. S. 88 (1940) ;
Schneider v. State of New Jersey, 308 U. S. 147 (1939) ; Hague v. Committee
for Industrial Organizations, 307 U. S. 496 (1939); N.L.R.B. v. Jones &
Laughiin Steel Corp., 301 U. S. 1 (1937).
The requirement of incorporation prior to the exercise of these normal
activities represents a previous general restraint upon the exercise of the rights
of free speech, press, and assembly, and violates the due process clause of
the Fourteenth Amendment of the Federal Constitution. In Lovell v. City of
Griffin, 303 U. S. 444, 451 (1938) the Supreme Court passing on the con
stitutionality of a city ordinance which prohibited distribution of leaflets and
other literature except after securing the written permission of the city authori
ties, concluded: "We think that the ordinance is invalid on its face. Whatever
the motive which induced its adoption, its character is such that it strikes
at the very foundation of the freedom of the press by subjecting it to license
and censorship. The struggle for the freedom of the press was primarily
engage in collective
newspapers to

.

*

.
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directed against the power of the licensor.
While this freedom from pre
vious restraint upon publication cannot be regarded as exhausting the guaranty
.

.

.

of liberty, the prevention of that restraint
adoption of the constitutional provision."

was

a

leading

purpose in the

Further support for this statement is found in the

opinion

Supreme Court speaking through Mr. Justice Jackson
Virginia v. Barnette, 319 U. S. 624, 639 (1943):

in the

of the U. S.
case

of West

"In weighing arguments of the parties it is important to distinguish between
the due process clause of the Fourteenth Amendment as an instrument for trans
mitting the principles of the First Amendment and those cases in which it is
applied for its own sake. The test of legislation which collides with the Four
teenth Amendment, because it also collides with the principles of the First, is
much more definite than the test when only the Fourteenth is involved. Much
of the vagueness of the due process clause disappears when the specific prohibi
freedom of speech and of press,
tions of the First become its standard
of assembly, and of worship
are susceptible of restrictions only to prevent
.

.

.

...

grave and immediate

danger

to

interests which the State may

lawfully protect."

remaining sections of the act {all of which was alleged by the plain
unconstitutional) were alleged to be additional infringements of the
constitutional
plaintiffs'
rights under both the United States Constitution and
the Constitution of the State of Colorado; repugnant to the provisions of the
National Labor Relations Act; impairments of the obligations of contracts,
and unlawful and unauthorized impairment of the rights of members of plain
tiffs' organizations to strike, picket and engage in boycotts.
Certain

tiffs to be

These sections in part describe what the act classifies as unfair labor prac
on the part of employees, and further describe under what circumstances
picketing and boycotting may be engaged in; under what circumstances a

tices

strike may be called; how notice of an intended strike shall be given; and
also provide that the Industrial Commission has the power "to limit the
number of pickets that may be permitted and to prescribe the distance from
any plant, entrance or exit where such picketing may be permitted, and to
otherwise prescribe limits to such picketing, ..." when in the opinion of the
Commission such activities might tend to disturb public peace or injure the
persons of individuals. [Section
provides the penalty for failure of

property
the act

or

"Any
except
a

8(15).] Finally
compliance:

under Section 23

person, firm or corporation violating any of the provisions of this act,
provided in Section 20, paragraph 2 hereof, shall be deemed guilty of

as

misdemeanor.

.

.

."

Plaintiffs urged that limitations on an employee's right to strike, picket or
boycott, unless "a majority of the employees in a collective bargaining unit
have voted by secret ballot to call a strike" [Section 6 (2), (e)] represented
an unconstitutional infringement on the rights of citizens, citing A.F. of L. v.
Swing, 312 U. S. 321, 325 (1941); A.F. of L. v. Bain, 165 Ore. 183, 200,
106 P. (2d) 544, 552 (1940).

Recent Decisions

1944]

197

that the Industrial Commission may "limit
." etc., the Supreme Court speaking through Mr.
Justice Frankfurter in Milk Wagon Drivers Union of Chicago v. Meadowmoor
Dairies, Inc., 312 U. S. 287, 296 (1941), said: "Right to free speech in the

With respect to the

the number of

provision

pickets,

.

.

future cannot be forfeited because of disassociated acts of past violence. Nor
may a state enjoin peaceful picketing merely because it may provoke violence
in others. Near

v.

Minnesota,

283 U. S.

697, 721-22; Cantwell

v.

Connecticut,

310 U. S. 296."
In so far as these other sections tend to limit or abridge the basic civil
rights we are drawn again to the words of Mr. Justice Jackson in West Vir
ginia v. Barnette, supra at 638: "The very purpose of the Bill of Rights was
to withdraw certain subjects from the vicissitudes of political controversy
to place them beyond the reach of majorities and officials and to establish
them as legal principles to be applied by the courts. One's right to life,
liberty, and property, to free speech, a free press, freedom of worship and
assembly, and other fundamental rights may not be submitted to vote; they
depend upon the outcome of no elections." When the Fourteenth Amendment
is construed with the First Amendment as its standard, these basic civil rights
must be respected by the state legislatures.
The court, however, ruled that the latter sections were not directed to the
peaceful activities of labor unions but were simply regulations and limitations
upon the abuse of such privileges and as such were within the inherent police
power of the state. Carpenters and Joiners Union v. Rittefs Cafe, 315 U. S.
722 (1942), and Denver v. Tihen, 77 Colo. 212, 221, 235 Pac. 777, 781 (1925),
where the Colorado Supreme Court said:
,

"This right of the state to declare its own public policy is an exercise of its
inherent, indefinable police power. Among the subjects to which this police
power extends are the peace and good order of society, the general welfare, the
security and quiet of the people."

The court found the

provisions

state to restrain and limit its use,

under the

police

Corrigan,

257 U. S. 312

power.

in

to boycott and the power of the
proper exercise of its public policy
Kansas, 272 U. S. 306 (1926); Truax v.

regard

was

a

Dorchy v.
(1921); Duplex Printing

Press Co. v. Deering, 254
U. S. 443 (1921).
This decision is the first' to be rendered as a result of labor's attacks on
recent labor regulatory measures enacted by several states.
Contemporary
statements issued by the parties to the action indicate their intention to carry
the case to the United States Supreme Court. Padway, Colorado Victory,
(1943) 50 American Federationist 27.
In addition to Colorado, the following states: Arkansas, Idaho, Kansas,
South Dakota, and Texas, have recently passed laws which may, to a variety
of degrees, affect labor and its organizations in a similar manner.
Labor, classifying all of the above measures as unconstitutional abridgments
of its fundamental liberties, has asserted its determination to "fight it out" in
the courts by instituting actions thereon.
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Nation-wide agitation over the "rights" of labor has resulted in regulatory
measures, ranging from registration of union officers and members to the filing
of statements of union income. The Colorado court, following the trend of
recent decisions of the United States

future

disposition

of these laws.

In

Supreme Court, has in part forecast the
doing so it has indicated that provisions

which would make labor unions "creatures of the state" conflict with funda
rights protected by the Fourteenth Amendment. But those provisions
which merely impose responsibility, without imposing servility, will probably

mental

continue to be found

legislation

constitutional, and be
jurisprudence.

the pattern for

expanding

state

in the field of labor

WILLIAM

FEDERAL

COURTS

�

Amount in

J.

HICKEY

Controversy for Jurisdictional Purposes

of Federal Courts.

Petitioner, a citizen of South Carolina, filed his complaint in the District
Court of the United States for the Middle District of Alabama basing federal
jurisdiction on diversity of citizenship. The complaint alleged that petitioner
had been induced to purchase an insurance certificate through the fraudulent
misrepresentations of respondents' agent and claimed $200,000 as actual and
punitive damages. The maximum potential value of the certificate was $1,000,
and petitioner had paid in a total of only $202.35. The District Court held
that petitioner would not be entitled to more than $1,000 in any event and
accordingly dismissed the complaint for lack of the requisite jurisdictional
amount.

This

holding

was

that the claim for

affirmed

$200,000

the Circuit Court of

Appeals, which stated
"entirely colorable for the purpose of con
was "legally inconceivable that a person hold

by

was

ferring jurisdiction" and that it
ing a certificate representing a claim for money which could not at the most
bring him more than $1,000, could be entitled to a judgment for damages
on account of being induced to purchase the certificate by representations that
it was worth $1,000, when in fact it was worth less." 131 F. (2d) 516, 518
(1942).
The case was brought to the United States Supreme Court on certiorari and
that Court, reversing the judgment of dismissal and remanding the cause to
the District Court, held: that where both actual and punitive damages are
recoverable under a complaint, each must be considered to the extent claimed
in determining jurisdictional amount; that under either South Carolina law
or Alabama law punitive damages were recoverable for
fraud; that while
under Alabama law the amount of punitive damages ought to bear proportion
to the actual damages sustained, there was no requirement that punitive and
actual damages must bear a definite mathematical relationship; that it cannot
be said as a matter of law that under petitioner's complaint evidence could
not be introduced at a trial justifying a jury verdict for actual and punitive
.
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damages exceeding $3,000; and that the controversy as to jurisdictional amount
cannot be decided on the assumption that a verdict, if rendered for that amount,
would be excessive and set aside for that reason. Bell v. Preferred Life Assur
ance Society of Montgomery, Alabama, et al., 64 Sup. Ct. 5 (1943).
Section 24 of the Judicial Code, 36 Stat. 1091 (1911), 28 U. S. C. � 41 (1)
(1940) confers jurisdiction upon United States District Courts in diversity of
citizenship cases where "the matter in controversy exceeds, exclusive of interest
and costs, the sum or value of $3,000". The problem of determining the "sum
or value" of the "matter in controversy" has long confronted the federal courts,
and various tests have been applied.
One of the leading cases on the subject is Barry v. Edmunds, 116 U. S. SS0
(1886). In that case, which was an action for a malicious or aggravated tort
with claim for exemplary damages, the Supreme Court laid down the criteria
to be followed. It was said, first, that where the law prescribes no limitation
as to the amount to be recovered, the amount stated in the declaration fixes
the jurisdiction; second, that if the amount of damages stated in the declara
tion is "colorable" and laid beyond the amount of a "reasonable expectation
of recovery" for the purpose of creating a case within the jurisdiction of the
court, that amount would not be controlling; third, that a suit qannot properly
be dismissed for want of jurisdiction unless the facts when made to appear
of record create a "legal certainty" that the requisite amount is not involved;
and fourth, that where exemplary damages are recoverable, a suit laying claim
therefor beyond the sum necessary to federal court jurisdiction is not to be
dismissed merely because the actual damages may be less than the jurisdictional
amount.

In the years since Barry v. Edmunds the federal courts have adopted and
applied one or another of these suggested tests. Scott v. Donald, 165 U. S.
58 (1897), was another case which recognized that a claim for exemplary
damages is to be reckoned with in calculating the jurisdictional amount. In
Young v. Main et al., 72 F. (2d) 640 (C. C. A. 8th, 1934), it was stated
that exemplary damages may be added to actual damages to make up the
jurisdictional amount where exemplary damages are recoverable, and that such
damages may be allowed in actions on the case for conspiracy or deceit. Juris
diction was not upheld in that case, however, because the court concluded that
the action was one for the recovery of purchase price. The facts were that
plaintiff had contracted to purchase from defendents certain vending machines
for the agreed price of $2,891. The purchase price was paid. Charging that
he had been induced to enter the contract by the fraudulent representations
of defendants and that he had duly rescinded the contract promptly after
discovering the fraud, plaintiff demanded $2,891 actual damages and $15,000
exemplary damages. The court held that plaintiff had not stated a cause of
action in tort, that the allegations of fraud were relied upon to show his right
to rescind the contract and seek restitution of the purchase price, and that
generally exemplary damages are not recoverable in an action for breach of
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for recovery of purchase price. The order dismissing the com
affirmed.
In Nathan v. Rock Springs Distilling Co., 10 F. (2d) 268 (C. C. A. 6th,
1926), the court said that the "jurisdiction of a federal court is determined

contract

plaint

or

was

by the
plaintiff

accordingly

in the petition, and not by the amount that the
recover" and that the "only exception to this rule is
where it appears from the petition that a part of the claim is fictitious, and
inserted in the petition in bad faith and for the sole purpose of invoking

the

amount claimed

may

ultimately

jurisdiction

of the court."

which held that it is by the ad damnum clause of the complaint that
the "amount in controversy" is to be determined was A than v. Hartford Fire
Ins. Co., 73 F. (2d) 66 (C. C. A. 2d, 1934). And it was said in Randall v.
Becton-Dickinson Co., 18 F. (2d) 631 (D. Mais. 1927), that where the
A

case

claim is for

Unliquidated damages, the amount of the damages as alleged in
pleadings must govern.
The test applied in Nixon v. Town Taxi, Inc., 39 F. (2d) 618 (D. Mass.
1930) was that the claim must be based on a "reasonable expectation" of
recovering the requisite amount. Whether it is of that character may be sub
mitted to a jury or decided by the judge. Barry v. Edmonds, supra, was cited
in this case and in Miller-Crenshaw Co. v. Colorado Mill & Elevator Co., 84
F. (2d) 930 (C. C. A. 8th, 1936), where the court held that the claim for
damages, to be within the court's jurisdiction, must be made in "good faith".
"Good faith" was defined as meaning "that the sum demanded in the pleading
is the real matter put in dispute, and not so clearly fictitious as to make it
legally certain that the amount alleged was merely to confer jurisdiction be
cause clearly beyond reasonable expectation of recovery."
Another test was suggested in Elliott v. Empire Natural Gas Co. et al., 4 F.
We think
(2d) 493, 497 (C. C. A. 8th, 192S). There the court stated: ".
'the value of the matter in controversy,' as the term is used in section 24 of
the Judicial Code, means the pecuniary result to either party which the judg
ment entered in the case would directly produce, either at once or in the
." This test of the "object sought" or "pecuniary result to either
future.
party" was applied by the courts in Ronzio et al v. Denver & R. G. W. R. Co.,
116 F. (2d) 604 (C. C. A. 10th, 1940), New Jersey Federation, etc. v. Hoff
man, 25 F. Supp. 687 (M. D. Pa. 1938), and Armstrong v. Townsend et al.,
8 F. Supp. 953 (S. D. Ind. 1934). Likewise, Mr. Justice Butler, in First
National Bank of Columbus, Ohio v. Louisiana Highway Commission et al.,
The value of the object to be gained is the
264 U. S. 308 (1924), said: ".
test of the amount involved. ..." It should perhaps be observed, however, that
all these cases, except the Ronzio case, were concerned with either injunctive
relief or a declaration of rights and therefore did not involve any question as
to the effect upon jurisdiction of claims for damages.
The Supreme Court, in the recent case of Saint Paul Mercury Indemnity Co.
v. Red Cab Co., 303 U. S. 283, 288 (1938), has summarized the various tests
the

.

.

.

.

.

.
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previously applied by the federal courts in the following statement: "... The
rule governing dismissal for want of jurisdiction in cases brought in the
federal court is that, unless the law gives a different rule, the sum claimed
by the plaintiff controls if the claim is apparently made in good faith. It
must appear to a legal certainty that the claim is really for less than the
jurisdictional amount to justify dismissal. The inability of plaintiff to recover
an amount adequate to give the court jurisdiction does not show his bad
faith or oust the jurisdiction. Nor does the fact that the complaint discloses
the existence of a valid defense to the claim. But if, from the face of the
pleadings, it is apparent, to a legal certainty, that the plaintiff cannot recover
the amount claimed, or if, from the proofs, the court is satisfied to a like
certainty that the plaintiff never was entitled to recover that amount, and that
his claim was therefore colorable for the purpose of conferring jurisdiction, the
suit will be dismissed. Events occurring subsequent to the institution of suit
which reduce the amount recoverable below the statutory limit do not oust

jurisdiction." [Footnotes omitted.]
A case quite similar factually to the principal case was Greene v. Keithley
et al., 86 F. (2d) 238 (C. C. A. 8th, 1936). That was an action at law for
compensatory damages of $1,670 and exemplary damages of $10,000 based
upon conspiracy and deceit. It was there held that where exemplary damages
are allowable, the amount claimed therefor is included in determining the
"jurisdictional amount" even though the compensatory damages sought may
be below such amount, citing Scott v. Donald and Barry v. Edmunds, supra.
One factor to be considered in comparing Greene v. Keithley with the principal
case is that Erie Railroad Co. v. Tompkins, 304 U. S. 64 (1938), intervened.
In Greene v. Keithley the court made the statement that in the absence of
statute (and there was no statute in Nebraska covering allowance of exemplary
damages) the allowance of such damages was a matter of general law which
federal courts determine for themselves, and that the long-established rule
in federal courts was that in many kinds of torts exemplary damages may be
recovered. Of course, that proposition would hardly be sustainable today in
view of the Erie doctrine.
For that reason it is interesting to note that in Bell

v. Preferred Life Assur
Society, etc., the Supreme Court has very carefully determined whether
the state law allowed the recovery of punitive damages. The petitioner appar
ently contended that the controlling law was that of South Carolina, where the
alleged fraudulent misrepresentations occurred. Three South Carolina cases
were cited by the Supreme Court in its opinion to show that under South
Carolina law punitive damages in excess of $3,000 might have been recovered.
The respondents, on the other hand, argued that the law of Alabama, where
the insurance certificate was issued and mailed, was controlling. It was not
necessary, however, for the Supreme Court to determine which law governed
because it demonstrated, by the citation of cases from the Alabama Supreme
Court, that the petitioner's complaint was sufficient to allege "gross fraud" as
ance
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that term had been defined by the Alabama courts, and that in at least two
instances the courts of that state had allowed recovery of punitive damages
in a far greater ratio to actual damages than was necessary to sustain juris

diction in the

principal case.
particular interest of

The

this

case

lies in the fact that it is

explanatory

of the rule set out in the Red Cab case, supra, for it was that case that both
the District Court and the Circuit Court of Appeals had in mind in dismissing

petitioner's complaint. In other words, Bell v. Preferred Life Assurance Society,
etc. serves to explain what the Supreme Court meant, in the Red Cab case, by
the terms "colorable claim" and "apparent to a legal certainty." It should
be a valuable future guide to the lower federal courts and obviate possible
misapplication of that rule.
JAMES

TORTS

�

FAY

HALL, JR.

Violation of Ordinance

mate Cause of

by Leaving Key in Parked Car Held Proxi
Injury Resulting from Negligent Use of Car by Another

Not Authorized.

The
the
a

appellee's agent left appellee's
ignition unlocked and the key in

truck unattended in
the switch.

This is

with

a

public alley,

a

clear violation of

traffic ordinance of the District of Columbia.

Regulations
side

a

for the District of

Columbia,

garage 'so that it

(Traffic and Motor Vehicle
58.) "He left the truck out
the garage by the garage attend

Sec

might be taken inside
night storage,' but he does not appear

to have notified anyone that
unknown person drove the truck away
and negligently ran over the appellant." Held: (a) Violation of a safety ordi
nance per se.
(b) If such negligence creates the hazard which the ordinance

ant for

he had left it.

was

intended to

Within two hours

avoid, and

causes

prevent, then the violation is
of law. Ross v. Hartman, U. S.

to

an

the

injury which the ordinance was designed
proximate cause of the injury as a matter
App. D. C. (Nov. 22, 1943).
a safety ordinance is negligence per se has

a

position that violation of
successfully maintained in numerous cases and there seems to be no
reason to doubt its validity at this late date.
Danzansky v. Zimbolist, 70
App. D. C. 234, 105 F. (2d) 457 (1939); accord, Capital Traction Co. v.
Apple, 34 App. D. C. 559 (1910); Clements v. Potomac Electric Power Co.,
26 App. D. C. 482 (1906).
When the violation of a safety ordinance creates the very hazard which the
ordinance was designed to avoid, and results in the very injury which the
ordinance was designed to prevent, a causal relation obviously exists in fact.
The law should and does recognize this causal relation. Janof v. Newsom, 60
App. D. C. 291, 53 F. (2d) 149 (1931); Martin v. Herzog, 228 N. Y. 164,
126 N. E. 814 (1920); Clements v. Potomac Electric Power Co., 26 App.
D. C. 482 (1906); accord, De Haen v. Rockwood Sprinkler Co., 258 N. Y.
350, 179 N. E. 764 (1932).
The
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The ordinance involved in this case states: "Locks on Motor Vehicles. Every
equipped with a lock suitable to lock the starting lever,
throttle, or switch, or gear-shift lever, by which the vehicle is set in motion,
motor vehicle shall be

and no person shall allow any motor vehicle operated by him to
main unattended on any street or in any public place without
locked the lever, throttle or switch by which said motor vehicle
in motion."
(Traffic and Motor Vehicle Regulations for the

stand
first

or

re

having

may be set

District of

Columbia, Section 58.)
causal relation exists between the appellee's negligence and the
appellant necessarily depends on the purpose for which the fore
injury
going ordinance was designed. The face of the ordinance fails to show that
Whether

a

of the

it is intended to prevent the injury or type of injury here suffered by the
appellant. A possible interpretation is that the ordinance requires the appellee

merely to anticipate the possibility that some person may use the car unlaw
fully. Therefore the statement by the court that "the evident purpose of
requiring motor vehicles to be locked is not to prevent theft for the sake of
owners or the police, but to promote the safety of the public in the streets",
is rather startling. It may have been intended simply to prevent cars from
"rolling down hill", or to prevent unattended moving cars. Here the Court
goes two steps further. It requires the appellee not only to anticipate that
an intervening third party might take the car, but also that the third party
may later negligently injure the public while using the car.
However, an examination of Article VII, Traffic and Motor Vehicle Regu
lations for the District of Columbia, of which this section forms a part, clearly
indicates that the ordinance was in fact intended to promote the safety of the
public, since Article VII, excluding this section, is entirely devoted to safety
appliances with which a car should be equipped and deals exclusively with the
safety and welfare of the public. Although this is not conclusive proof of the
primary purpose of the ordinance, still it furnishes reasonable grounds for the
interpretation placed upon it by the court.
It is generally conceded that violation of a safety ordinance is negligence
per se; and if one of the class protected by the ordinance is injured as a
result of the violation, liability follows as a matter of law. Accepting as rea
sonable the court's interpretation of the ordinance, it is clear that the appellee's
negligence can be said to have created the hazard and brought about the
injury which the ordinance was designed to prevent. The conclusion, that
the appellee's negligence was a proximate cause of the injury to the appellant,
is inevitable. This conclusion is in accord with the oldest concepts of proxi
mate cause, since it has long been established, that where the injury is a
direct consequence of the defendant's act, that act is a proximate cause of
the injury.
The proximity of causation in the instant case is obscured by the character
of the intervening act. The fact that the intermeddler seized the appellee's
vehicle without his cognizance, in direct opposition to his wishes, and so
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operating it without the appellee's knowledge, negligently struck the appellant,
immediately suggests that here lies a true intervening force, one sufficient to
break the causation between the appellee's negligence and the injury suffered
by the plaintiff.
A glance at an authoritative text will clarify the situation. "Intervening
cause is merely proximate cause flowing from a source not connected with
the party sought to be charged." 1 Shearman and Redfield, Law of Negli
gence, (Rev. Ed. 1941) 99. "When the natural and continuous sequence of
causal connection between the negligent conduct and the injury is interrupted
by a new and independent cause, which itself produces the injury, that inter
vening cause operates to relieve the wrongdoer of liability." Id. at 100. "But
the connection is not actually broken if the intervening event is one which
might, in the natural and ordinary course of things, be anticipated as not en
tirely improbable, and the defendant's negligence is an essential link in the
chain of causation." Id. at 101. (Italics supplied.) "Thus it is that the negli
gence of a third person may or may not amount to an efficient intervening
cause.
If it is something that, in the eye of the law, the person charged was
bound to anticipate, the causal connection is not broken; otherwise the chain
of causation is broken." Id. at 102, and cases cited therein. (Italics supplied.)
In this case, therefore, a reasonable interpretation of the ordinance in
question is that "the person charged was bound to anticipate" that injury
might result to the public through breach of the ordinance. A safer interpre
tation is that he was bound to anticipate the possibility that someone might
But the Court's construction cannot be said to be
use the car unlawfully.
unreasonable in extending the scope of the anticipatory requirement.
The fact that the intermeddler's conduct was in itself a proximate cause
and probably criminal is rightly held to be immaterial. There may be more
than one proximate cause of an injury and, if each of two causes can be
shown to be an efficient cause, without which the resulting injury would not
have been sustained, both are proximate causes of the injury. The injured
person can then hold the actors jointly and severally liable. The negligence
of the appellee consisted in creating a risk that a third party would act im
properly. The fact that a third party did act improperly and thereby became
himself a proximate cause of the appellant's injury, in no way absolves the
appellee. Janof v. Newsom, 60 App. D. C. 291, S3 F. (2d) 149 (1931).
The case of Squires v. Brooks, 44 App. D. C. 320 (1916) is overruled
by this decision. The facts in that case were essentially similar to those
in the instant

case.

An ordinance worded much like the

then in effect in the District of Columbia.

Yet,

one

the court

in this

held,
proximate

case was

that the de

cause of the
fendant's act in leaving the car unlocked was not a
plaintiff's injury because of the intervention of a third person. One can say
only that the questions, first, of negligence where an ordinance is involved,
second, of the determination of proximate cause in such cases, and third, of
the evaluation of the intervening act in relation to the proximity or remote-
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original negligence have undergone radical changes, since 1916.
questions have been discussed at length in numerous learned articles
and in many well considered opinions. Much of this material is contradictory
in nature, but the trend has clearly been to place the liability on the shoulders
of the original wrongdoer, wherever the act of the intermeddler was antici
pated by the ordinance or reasonably to be anticipated from its context.
Malloy v. Newman, 310 Mass. 269, 37 N. E. (2d) 1001 (1941); Osborne v.
McMasters, 40 Minn. 103, 41 N. W. 543 (1889). The decision under con

ness

of the

These

sideration follows that trend.
Footnote 10, by the court, in the instant case, makes it clear that this case
is intended to go no further, and that this is not to be taken as a blanket
endorsement of the proposition that "one who violates a safety ordinance is
responsible for all harm that accompanies or follows his negligence." The

"consequences" of the negligence, i.e., to those injuries
sought to prevent. Furthermore, a supple
ment to this footnote, dated December 31, 1943, qualifies the opinion by
stating that the fact that the ignition was unlocked (which alone gave the
agent's act a negligent character) would not impose liability on the appellee
unless causally related to the injury sustained. The Court also added that
leaving an unlocked car in a public place might not be negligence under cer
limitation is to the

which the ordinance foresaw and

tain emergency conditions.
The decision of the Court of

Appeals stretches the construction of the antici
to an extreme degree. That the Court
has realized this is indicated by the footnote and its supplement. While the
result cannot be deemed unreasonable, and while it is in line with the modern
trend, the application of the case should be limited to the facts involved.
Further extensions of its principle would place too great a burden on the
shoulders of the original wrongdoer.
patory requirements of the ordinance

LEO A. HOARD

BOOK REVIEWS
THE MIND AND FAITH OF

and

Co., Boston, Mass.,

JUSTICE HOLMES�by Max Lerner. Little, Brown
Pp. 474. $4.00.

1943.

So much has been written

Justice Holmes that one would scarcely
anything new would prove other than dull repetition of
past publications. Previous works on Holmes have consisted in either a
presentation of the papers, addresses or letters of Holmes, which are
allowed to speak for themselves, or in attempts to psychoanalyze him.
Practically all have been laudatory in the extreme. A few recent at
tacks on Holmes' philosophy may have influenced Lerner in shaping
and presenting his materials. Of the 474 pages in the book, 270 are
devoted to selected opinions of Holmes written while he was a judge
on the Supreme Court of Massachusetts, and while he was an Associate
Justice of the Supreme Court of the United States. These sections de
voted to Holmes' opinions are preceded by a brief biography, and some
of Holmes' addresses and writings. The 270 pages of opinions are fol
lowed by more of Holmes' addresses and writings together with selec
tions from his letters. Lerner thus, to a great extent, permits Holmes
to speak for himself. However, by means of short prefaces to the indi
vidual selections or groups of selections, Lerner focuses the attention of
the reader on salient points of the selections, thus emphasizing historical
and philosophical implications and deftly guiding the reader's mind
to the conclusions which he intends to be drawn. In the prefaces to
the opinions of the Justice, Lerner attempts to tie the opinions together
with one another and with the philosophy expressed in the non-legal
materials; to explain discrepancies; and to draw attention to subsequent
opinions of the Supreme Court which later adopted Holmes' philosophy.
or his legal conclusions.
These prefaces of the author with their illuminating comments, re
freshing historical data, comparative psychological analyses and philo
sophical diagnoses, aptly presented in a very attractive literary style,
constitute the novelty and chief value of the book. It appears to be
the cleverest work on Holmes that has been published by any of his
admirers. While it is true that, the cautious reader, who thinks and
reads for himself and takes Lerner's comments with a good dose of
pragmatic skepticism, can dig out of Lerner's material a fairly good
picture of Holmes' philosophy of the universe, civil society, man, life,
and law, it is equally true that the uncritical reader will be tempted to
follow blindly the trail suggested by Lerner and end up with some very
on

suppose that
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mind and faith of Mr. Justice Holmes.
To present a rounded portrayal of the mind and faith of Mr. Justice
Holmes is the avowed intention of the author. In the beginning of the

incorrect conclusions

as

to the

we are told that the product of that mind and faith was a great
democrat and a great liberal. In the main the whole book strives to
create and to justify such an impression. The very arrangement of the
material serves that purpose. Why the author wedges 270 pages of

book

opinions

with the

illuminating prefaces

to the

same

in between the two

groups of selections from Holmes' writings, addresses and letters, at
first seems rather baffling. The two groups of writings, addresses and

complement one another in presenting a composite picture of the
Justice's philosophy of the universe, society, man, life and law. In the
group placed after the opinions are some of Holmes' more frank exposi
tions of his philosophy. The opinions illustrate the application of
Holmes' philosophy to the concrete situations of life and society, and
can only be evaluated after one has a complete picture of that philoso
phy. Some of the selections placed after the opinions bring out the
unsavory rawness of Holmes' philosophy, such as his foundation of
society, law, rights and duties on physical force alone; his disbelief
in any values or the knowability of values; his low estimate of the
value of a human being, worth no more than a baboon or a grain of
sand, except to serve the tastes of the dominant in society; his disbelief
in the law of charity and his concept of public policy as what the dom-

letters

minant crowd wants. It would seem that the reader who is to be pre
sented with an honest view of the mind and faith of Mr. Justice Holmes
should have been made acquainted with these basic elements of Holmes'

philosophy, which directly conflict with accepted ideas of what consti
tutes democracy, liberalism and humanitarianism, before being exposed
to Holmes' so-called democratic and liberal opinions and Lerner's shrewd
and purposeful prefaces to the same. The reviewer cannot help but
gather the impression that the insertion of the opinions in the center
was due, not to any awkward mistake of a novice in
purposive writing,
but rather to well concealed design, calculated to throw the unsuspecting
reader into such a trance of admiration by the liberal opinions that he
would fail to contrast those liberal decisions with the conflicting, degrad
ing ideas of man which follow. Lerner clearly indicates that he has
made a very thorough study of Holmes' philosophy. He evidently real
izes that Holmes did not believe in freedom of speech in the abstract,
nor in equality. He is aware of Holmes' bad man
theory of the law and
his advocacy of force as the ultima ratio. He has even caught the sig-
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nificance of

Darwinian

a

fight

for existence in the

ions of Holmes. In view of this it
how such tenets could be made

with
its

a

philosophy
a

opin

indicate
real liberalism or

strange that he does

compatible with

and
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concept of democracy. If the will of the majority gets
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efficacy

seems

[Vol.

Journal

from the

from the will of

all,

superior physical force of the majority, and
we must change our definition of democracy.

liberalism and humanitarianism consist in

not

If

respect for the views of
because of any respect for

a

minorities and protection of minorities, not
the individual, but merely because a Darwinian

fight for existence
survival of the fittest demands that there always be at least two
individuals or groups to keep up the fight and to perpetuate the evolu
tion of the fittest, then we must change our idea of liberalism and of
humanitarianism.
A great many of Holmes' opinions and dissents were undoubtedly
and

a

liberal in effect.

But the

premises

which led to the liberal conclusions

any respect for the dignity or value of individuals
or groups of individuals. Holmes did have premises for his conclusions,
and Mr. Lerner must have been fully aware of them. Holmes, despite
were

not founded

on

absolutes, had

at least one absolute and that was that
Darwinian fight for existence and a survival of the
fittest. A continuous and progressive fight for existence in civil society,
called for by Holmes' Darwinism, requires competition and organization
of the less powerful to stage a better fight against the more organized
and more powerful. Freedom of speech and freedom of experiment are

his denial of

there must be

a

essential to the continuance of the fight. To Holmes it makes no differ
ence where the fight leads, because in his view, man cannot know any
thing about values anyway. The fight is an end in itself. To keep up
the fight, to keep on functioning, to keep on the job is the all of life
and the all of

society.

Lerner, who discloses a pretty thorough under
philosophy, should have failed to frankly and
premises which lie back of Holmes' liberal opin
ions. To leave the reader with the impression that Holmes' liberal opin
ions were based on a deep sympathy for his fellow man or on any re
spect for the value and dignity of a human being is to create a fallacious
It is incredible that

standing of Holmes'
clearly emphasize the

view of the mind and faith of Holmes. Holmes' so-called liberalism
flowed from two elements in his philosophy. The first was his convic
tion that there are no knowable values in life and hence anything may
be tried as an experiment. The second element derives from his Dar
winian

going,

struggle

for existence which has

but needs to be

no

continually refreshed

way of
to

knowing
keep
going.
on

where it is
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Holmes' liberalism was wider than his concept of democracy. For
him, freedom of speech must extend even to the thought and speech
which we hate, and, even though it in time destroys democracy and

proletarian dictatorship. Holmes' concept of democracy
was one that carried in its vitals, as an essential element, the germs of
its own destruction. It was a democracy stripped of the power to save
itself. While favoring Holmes' freedom of speech for communistic propa
ganda, Lerner is vigorously, if not violently, opposed to a Holmesian
freedom of speech for Nazi propaganda. However, he admits that
Holmes would in all probability not agree with his distinction.
The real story of Mr. Justice Holmes' mind and faith is still to be
told. Lerner's book is indeed superior to similar efforts of Holmes' other
admirers. The author throws the light on many hidden recesses and
pulls aside the drapes to let in the light on many connecting corridors.

converts it into

a

But he fails to open the doors to some of the darker chambers. After
you have read Lerner's "Mind and Faith of Mr. Justice Holmes", you
will know a lot more about the mind and faith of the Justice, but your

knowledge will be incomplete and in some basic respects distorted. The
book clearly indicates that Lerner had, with the aid of a magnifying
glass, inspected the idol from head to foot. He could not possibly have
missed the feet. He should have been frank, and told us that they are
of clay.
FRANCIS E. LUCEY, S.J.*

THE SPENDING POWER�A

History of the Efforts of Congress to Control Ex
penditures by Lucius Wilmerding, Jr. Yale University Press, New Haven,
Conn., 1943. Pp. 308. $3.75.
�

A first

glance

at the title of

this

book,

"The

Spending Power,"

sug

gests many problems of constitutional law of particular interest and

significance, in these times of unprecedented use of the money power
by the Federal Government. However, that title in itself would mislead,
for it is the qualifying clause, "A History of the Efforts of Congress to
Control Expenditures", that tells you truly that this work pertains
primarily to the field of political science and the art of government.
Of course, the subject has its basis in the fundamental principle
of the separation of powers, in the delegation of fiscal powers to Con
gress, and in the specific provision of Section 9, Article I of the Con
stitution that: "No Money shall be drawn from the Treasury, but in
?Regent

of the Law

School,

Professor of Law,

Georgetown University.
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Consequence of Appropriations made by Law; and a regular Statement
Receipts and Expenditures of all public Money shall
be published from time to time."
The publishers have issued a foreword that accurately outlines the
author's purpose and the scope of his work. "This is an inquiry into
the means at the disposal of Congress to control the use of funds appro
priated to the Executive establishments and the practice of Congress
in availing itself of them. It explodes a number of current myths re
garding the Congressional power of the purse, and challenges prevailing
doctrines as to the organization of fiscal control. It offers no program,
however, but is mainly confined to the presentation and critical analysis
of the historical evidence of a century and a half of practice."
The book approximates three hundred pages in length, two-thirds of
and Account of the

which

are

devoted to the efforts made to control before

expenditure,

remainder, to efforts to control after expenditure. The author
has truly given an excellent portrayal of historical material. He has
done so in scholarly manner, with an eye to evidence that is pertinent
and with a sense of fairness and good perspective. In his recital of
evidence he quotes extensively throughout from speeches in Congress,
from reports and recommendations of committees and officials, and from
other contemporary sources. Naturally, when this quoted matter comes
to equal half or more of the text, as it sometimes does, the reader may
be taken with a sense of tedium. It must be said, however, that the
author has been true to his purpose of presentation of historical evidence
in full, leaving to the reader the drawing of his own conclusions. The
sum total of effect is a portrayal of the democratic process in slow mo
tion, halting, stumbling, drifting, certainly not swift or efficient in ar
riving at business-like methods of appropriation and accounting for ex
penditures. The practical necessities of government, it is made clear,
have many times in our history, from its beginning, called for executive
action not in strict accord with legislative requirements. Military neces
sities have often produced this result. As the author has put it: "There
are certain circumstances which constitute a law of necessity and selfpreservation and which render the salus popidi supreme over the writ
and the

ten law."

the history of federal spending power as here revealed, pre
conflict of aims Congress seeking to establish specific prac
tices, with the Executive, from time to time, facing emergencies which
seemed to require avoidance of too strict requirements of law, or at
least a stretching of the letter of the law. From the beginning there has
In

sents

brief,
a

�
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constantly recurring question whether general appropriations or
specific appropriations best satisfied the public interest and whether
one or the other was most in keeping with the constitutional theory that
it is the responsibility of Congress to determine matters of policy and
the responsibility of the Executive to execute them. The author's re
searches on these basic problems for the thirty years of our history

been

a

from 1790 to 1820

cover

a

third of his book.

That may

seem

to be

proportion, but it must be recognized that the basic elements of
these problems appeared early in our history.
Reminiscent of our own times, is the story of deficiencies in appropria
tions and attempts to control them during as early a period as the Mexi
can War days. A chapter of special interest in this book is that which
describes the expedients resorted to by Congress to meet the extra
ordinary requirements of expenditures during the first World War. These
include of course the impetus given to the device of setting up separate
incorporated government bureaus, which enjoyed comparative freedom
from usual congressional restrictions upon the spending of public money.
To the casual reader there is at least an apparent deficiency in the
author's organization of his historical material. This is the rather abbre
viated and scattered treatment of the Budget Bureau. Its history and
development seem, to this reviewer whose knowledge of the subject is in
adequate, worthy of more than the rather cursory treatment given them.
This criticism can not be made of the full treatment of the history and
present status of the office of the Comptroller General. Notwithstanding
the development of the Comptroller General's office as an agency for
the control of expenditures by Congress, after expenditure, the author is
lead nevertheless, to this final conclusion, that, conceding its unquestioned
right to control public expenditures, "Congress has not now, and has
never had, any practical means of ascertaining after the event, whether
its financial authority has been respected or infringed."
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RESTRAINTS OF TRADE AND THE PATENT LAW
THE SALE OR LEASE OF

condition;

(b)

(a)

THE INTANGIBLE PATENT RIGHT ON

PATENTED

AND

unpatented

articles

on

CONDITION

W. T. Kelley*

A GITATION for patent law changes, designed to eliminate what are
considered in many quarters as being abuses, apparently has been

the increase for the past few years. In the meantime, the courts
recently to deal with some very important phases of
the limited patent monopoly. It may be useful, therefore, to briefly
trace the development of the law on restrictive conditions placed around
the sale or lease of patent rights and of patented articles.
Bement v. National Harrow Co. came before the Supreme Court in
on

have had occasion

1902.1

The

owner

of

a

patent licensed certain manufacturers

to use

including a stipulation that the
a fixed price. The defendant vio
lated the conditions and the plaintiff brought suit for infringement.
The suit was sustained and the price restrictions explicitly approved.

that patent under stated restrictions,
licensees should sell the article only at

The Court said:
of a patented article can, of course, charge such price as he may
and the owner of a patent may assign it or sell the right to manufacture
and sell the article patented upon the condition that the assignee shall charge
a certain amount for such article."2

"The

owner

choose,

As this case has since been cited to support a much broader doctrine
it is important to note that it involved the sale or lease of the intangible
patent right, not of the tangible patented article. There was not even
a dictum that a patented article could be sold with price restrictions.
A misconception to this effect appears in Henry v. A. B. Dick Co.3 The
?Member of the Bar of

Oregon

and of the Bar of

Trade Commission.

M86 U. S. 70 (1902).
"186 U. S. 70, 93 (1902).
"224 U. S.

1

(1912).

213

Washington; Chief Counsel, Federal

3

214
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sold a rotary mimeograph, on which it held the patent,
ultimate consumer by the name of Miss* Skou with a restriction
that the machine should be used only with a certain kind of unpatented
ink made by the Dick Company. Henry, knowing of this restriction,
to

Company

an

sold Miss Skou some other ink with knowledge that it was to be used
with the Dick mimeograph machine. The Dick Company sued Henry
for contributory infringement and obtained an injunction in the lower

On

appeal, this holding was approved by the Supreme Court.
holding was that the patent law gives the manufacturer of a patented
article the right to sell the article to a consumer with a restriction on
the use of the article; and that this restriction is binding on third per
sons who have notice of its existence.
The opinion of Mr. Justice
Lurton clearly assumed that a restriction on price could be attached
to a patented article, and erroneously assumed, moreover, that the
Bement case decided this. After quoting the extract above, he continued:
court.

The

"If the

stipulation in an agreement between patentees and dealers in patented
articles, which, among other things, fixed a price below which the patented
articles should not be sold, would be a reasonable and valid condition, it must
follow that any other reasonable stipulation, not inherently violative of some
substantive law, imposed by a patentee as part of a sale of a patented machine,
would be equally valid and enforceable."4

misconception of the Bement case, which referred
only
assignment or sale of "the right to manufacture and sell the
article," i.e., the intangible patent right.
In the meantime a similar problem had arisen under the copyright
laws. In Bobbs-Merrill Co. v. Straus? a publishing house brought suit
against a department store for infringement of the copyright law by
selling books below the price fixed in the contract of sale. In the Circuit
Court,6 Judge Ray had dismissed the bill on the ground that the right
to vend accorded by the copyright statutes did not include the right
to vend on condition; and that therefore no infringement under the
copyright law, and hence no federal question, was shown. He also gave
as a ground for his decision that the plaintiff, being a party to a com
bination of publishers formed for the purpose of maintaining prices, was
violating the Sherman Act. In the Circuit Court of Appeals the decision
was affirmed on the first ground. The court concurred in the interpreThis

to

was

a

clear

an

*224 U. S. 1, 31 (1912).
5210 U. S. 339 (1908).
"139 Fed. 155 (C. C. S. D. N. Y. 1905).
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tation of the copyright laws.7 On appeal to the Supreme Court the
decision was affirmed again only on the ground that no infringement
under the copyright act was shown. The court expressly declined to
pass on the validity of the scheme under the Sherman Act.
The situation then was that a restriction on price could not be im
posed on a copyrighted article so as to be enforceable by an infringe

suit; yet it was generally assumed as a result of the misconception
of the Bement case, and it had been decided in a large number of cases
in the federal courts, that restrictions in price could be imposed on a
ment

patented article, that violation would be an infringement, and that
a system of contracts embodying such restrictions was not in violation
of the Sherman Act.8
On this state of the authorities a case came to the Supreme Court
involving a price maintenance scheme applied to an article neither
patented nor copyrighted, Dr. Miles Medical Co. v. Park & Sons Co?
The plaintiff was the manufacturer of a number of medicines made
from a secret formula and sold to wholesalers under an express agree
ment on their part not to sell to any retailer except those designated on
a list supplied by the plaintiff. The list contained the names of all the
retailers who had signed contracts with the plaintiff agreeing not to
cut prices on the plaintiff's medicines. The bill alleged that the defend
ant who was not on this list had induced jobbers, in breach of their
contracts with the plaintiff, to sell the medicines to it and that it was
retailing these medicines below the fixed price. The medicines were
neither patented nor copyrighted. It will be observed that there was
no privity of contract between the plaintiff and defendant, and that
the suit was analogous to one for contributory infringement under the
patent laws. Such a suit is possible under one of two principles: (a)
That one who knowingly induces another to break his contract with
the plaintiff commits a tort at common law; (b) that the seller of a
chattel, like the seller of a piece of realty, may impose conditions on
the chattel which in equity bind any purchaser with notice. This prin
ciple, sometimes known as the doctrine of "equitable servitude" is
7Bobbs-Merrill Co.

v. Straus, 147 Fed. IS (C. C. A. 2d, 1906).
Wittgenfeld Co. v. Elliott, 131 Fed. 730 (C. C. A. 6th, 1904) ; Victor Talking
Mach. Co. v. The Fair, 123 Fed. 424 (C. C. A. 7th, 1903) ; Dickerson v. Tinting, 84 Fed.
192 (C. C. A. 8th, 1897) ; Heaton-Peninsular Button-Fastener Co. v. Eureka Specialty Co.,
77 Fed. 288 (C. C. A. 6th, 1896) ; Edison Phonograph Co. v. Pike, 116 Fed. 863 (C. C.
Mass. 1902); Edison Phonograph Co. v. Kaufman, 105 Fed. 960 (C. C. W. D. Pa. 1901).
'220 U. S. 373 (1911).

"Rupp
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The decision in the Dr. Miles

case

was
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one

that the

court to

plaintiff

action against the defendants. The theory of
servitude" the Court disposed of with the aid of the common

no

cause

of

"equitable
principle

law

that restraints on the alienation of a chattel are invalid
and hence do not create an enforceable property right, even in equity,
in favor of the alienor. The Court concluded that the plaintiff's right,
if any, must therefore rest on intentional interference with his con
The legality of the contract with jobbers was therefore directly
involved. And in accordance with familiar principles, the Court treated
these contracts not as individual transactions, but as part of a general
scheme whose purpose was to enforce the maintenance of retail prices.
Such a scheme the Court held unlawful at common law and under the
tracts.

Sherman Act. The decision in the Miles case followed in large part an
opinion in the Circuit Court of Appeals by Mr. Justice Lurton

elaborate

in John D. Park & Sons Co.

these

to set up

cases

a

v.

Hartman.11 An attempt

was

made in

distinction between articles manufactured under

ordinary articles, the argument being that the
nearly analogous to patented articles and hence come
within what was then supposed to be the rule allowing price restrictions
in patent cases. This distinction has a curious origin. It arose out of
the case of Park & Sons Co. v. National Druggists' Association,12 in
which the complaint referred to the proprietary article in question by
the popular term "patent medicine". On a demurrer the court assumed
that it was in fact patented, and upheld a price maintenance scheme
under what it supposed to be the doctrine of the Bement case. Other
courts, not noticing the confusion, supposed from this case that there
was a peculiar rule with respect to proprietary articles manufactured
and

secret process

a

former

are more

under secret

process.13

The confusion

Judge,

Medical Co.

by

the

was

exposed by

Mr.

in John D. Park & Sons Co.
v.

v.

Justice Lurton,

Hartman,14

Park & Sons Co.15 the distinction

Supreme

Murphy

v.

was

then Circuit

and in Dr. Miles

definitely rejected

Court.

Christian Press Ass'n Pub.

Co.,

38

App. Div. 426,

56 N. Y.

Supp. 597 (1899).

u153 Fed. 24 (C. C. A. 6th, 1907).
u175 N. Y. 1, 67 N. E. 136 (1903).
"Dr. Miles Medical Co. v. Jaynes Drug Co., 149 Fed. 838 (C. C. Mass. 1906) ; Wells
& Richardson Co. v. Abraham, 146 Fed. 190 (C. C. E. D. N. Y. 1906) ; Dr. Miles Medical
Co. v. Piatt, 142 Fed. 606 (C. C. N. D. 111. 1906) ; Dr. Miles Medical Co. v. Goldthwaite,
133 Fed. 794

(C. C. Mass. 1904).

"153 Fed. 24 (C. C. A. 6th, 1907).
"220 U. S. 373 (1911)..
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general impression that the patent laws authorized price restric
the sale of patented articles was overthrown in the case of
v.
Bauer
O'Donnell.16 The manufacturer of Sanatogen, a patented arti
sold
it
to jobbers with a restriction on sale at retail below $1.00. A
cle,
retailer bought the article from a jobber and cut prices. He was sued
for infringement and the Court held that no case was made out. The
right to "vend" in the patent law, like the right of "vending" in the
copyright law, was held not to give the right to sell on condition. This
decision restored the Bement case to its true ground; that an intangible
property right may be sold or assigned subject to restraint on alienation,
.even though a chattel cannot. Thus a secret process may be sold with
a restriction on the price at which the purchaser will sell the article
manufactured thereby.17 A trading stamp redeemable by the holder
The

tions

on

may be sold with restrictions

on resale,18 and likewise
in the Carbice
until
the
decisions
and

At this

time,

Leitch

(1937)21

article

Merritt

cases

a

patent,

machine, clearly

or

case

nor

as

distinguished

contrary

railroad ticket.19

(1931)

20

from the

and the

patented

fell within this rule.

Neither the Bobbshad held these price main

the Bauer case, however,
with respect to patented and

tenance conditions
were

a

to the Sherman Act.

copyrighted

The decision in each

violation of the conditions

case

articles

had

mere

infringement of
still
that
the
the patent.
possible
policy of the
in
favor
would
serve to
of. monopoly,
patent and copyright acts, being
of
of
and
articles
out
the
rule
the
take patented
Dr. Miles
copyrighted
case. In the New York Court of Appeals this argument had prevailed.
The proprietors of Macy's brought a bill against the American Pub
lishers Association alleging a conspiracy to induce members not to sell
books to the plaintiff because he sold copyrighted books below set prices.
The New York Court of Appeals held that insofar as the boycott
applied to the sale of uncopyrighted books a cause of action was made
ly

been that

a

The argument

was

not

an

was

out, but it refused to enjoin the boycott with respect to copyrighted
books on the ground that a restriction on their price by agreement was
lawful, and not in violation of the Sherman Act.22 The decision was
M229 U. S.
"Fowle

"Sperry

v.

1 (1913).
Park, 131 U. S.'

& Hutchinson Co.

88
v.

(1889).
Mechanics'

Clothing Co.,

128 Fed. 800

(C. C.

R. I.

1904).

Louisville & Nashville R. R. Co., 207 U. S. 205 (1907).
"Carbice Corp. v. American Patents Dev. Co., 283 U. S. 25 (1931).

"Bitterman

v.

aLeitch Manufacturing Co. v. Barber Co., 302 U. S. 458 (1938).
v. American Publishers' Ass'n, 177 N. Y. 473, 69 N. E. 1107 (1904) ; Straus

^Straus

v.
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ground (1) that
Act,
(2) that the copyright act did not authorize the price restrictions.23
The Court pointed out that the Dr. Miles case established a general rule
that price maintenance was unlawful; that if the case at bar did not
come within the rule, it must be because the
copyright law authorized
the restriction; and that the Bobbs-Merrill case definitely established
that the copyright law did not authorize the sale on condition. The net
result of the decided cases at this time, in 1913, was:
(1) That the owner of the intangible patent right might sell it
the right to manufacture and sell the article embodying the patent upon
the condition that the purchaser sell the article manufactured thereby at
a fixed price.
(This principle was at this time generally considered
to
the
sale of the intangible patent right on condition that
applicable
the invention be used or practiced only with certain unpatented supplies.)
(2) That where the owner of a chattel, whether patented, copy
righted or neither, tried to maintain the retail price of his goods by
contract or by restrictions marked on the goods or otherwise communi
cated to the buyer, a violation of these restrictions did not create a
cause of action in favor of the seller, either at common law or under
the copyright or patent laws; and that where prices were sought to be
fixed by a system of contracts or equivalent methods, those contracts
and methods were void, being in violation of the antitrust laws.

Supreme
was

Court

on

the

in conflict with the Sherman

�

�

the state of the law in 1913. The methods of the Dick and
United Shoe Machinery companies were at that time fresh in the minds
of the public and the Congress. The Congress thereupon enacted Sec
24
For cases arising subse
tion 3 of the Clayton Act October 15, 19 14.
this
statute
overturned
quent to October 15, 1914,
Henry v. A. B. Dick
This

was

Co. The Supreme Court in Motion Picture Patents Co. v. Universal
Film Manufacturing Co.25 expressly overruled the long line of cases
starting with Heat on-Peninsular Button-Fastener Co. v. Eureka Spe
cialty Co.26 and ending with Henry v. A. B. Dick Co. The Court in
the Motion Picture case declared, "It is obvious that the conclusions
American Publishers'

Ass'n,

193

N. Y. 496, 86 N. E. 525

(1908)

;

Straus

v.

American

Publishers' Ass'n, 199 N. Y. 548, 93 N. E. 378 (1910).
^Straus v. American Publishers' Ass'n, 231 U. S. 222 (1913).
M38 Stat. 730 (1914) ; 15 U. S. C. �� 12-27, 44; 18 U. S. C. � 412; 28 U. S. C. �� 381-383,
386-390; 29 U. S. C. � 52 (1940).
"243 U. S. 502 (1917).
"77 Fed. 288 (C. C. A. 6th, 1896).
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arrived at in this opinion are such that the decision in Henry v. Dick
Co., 224 U. S. 1, must be regarded as overruled."27 The Motion Picture
case involved, as did Henry v. A. B. Dick Co., the sale of a patented
machine, subject to conditions on use, to be imposed thereafter, in the

vendor's discretion.

The Court held the restriction unlawful and void

that the extent to which a patented machine
with
restrictions on the material or supplies used
or
leased
be
sold
may
in connection therewith presents a question outside of the patent law.
as

against public policy;

Corporation of America v. American Patents Development
Corporation28 was decided by the Supreme Court in 1931. American
Patents Development Corporation, the owner of patents embracing the
construction of a refrigerating transportation container for foodstuffs,
and its exclusive licensee, Dry Ice Corporation, brought suit to enjoin
the Carbice Corporation as a contributory infringer, and for accounting
and damages. Neither the patent owner nor the exclusive licensee made,
used or sold containers under the patent. The Dry Ice Corporation
made and sold solid carbon dioxide under the name Drylce. In con
nection with sales, it notified buyers that its Drylce must not be used
except in containers provided or approved by it and that containers
provided or approved shall be used only with solid carbon dioxide made
by it. The Carbice Corporation sold solid carbon dioxide with knowl
edge that purchasers would use it in the patented containers. The Court
Carbice

held that the patent law did not authorize such restrictions and denied
relief against the Carbice Corporation who supplied such material. The
restraint imposed was in connection with the transfer of the intangible
patent right. The Court conceded that the owner of a patent had the
exclusive right to make, use and sell; that the owner can prohibit en
tirely the manufacture, use or sale and exclude everyone from making,

permission, but that this limited exclusive
"expanded by limitations as to materials and
supplies necessary to the operation of it".29 Not only did the Court.
hold that the character of the restraint was indistinguishable from that
using

or

selling without

patent right may

his

not be

involved in the Motion Picture case, but it said that the attempt of a
patent owner to limit a licensee "to the use of unpatented materials
purchased from the licensor is comparable to the attempt of a patentee
"243 TJ. S. 502, 518 (1917).
"283 U. S. 27 (1931).
"283 U. S. 27, 31 (1931) ; quoted from Motion Picture Patents Co.

Manufacturing Co.,

243 U. S.

502, 515 (1917).

v.

Universal Film
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to fix the

price at which the patented article may be resold".30 Thus
legality of restraints imposed in connection with the sale or license
of the intangible patent right was tested, not by the patent law but by
the rule applicable to the sale or lease of tangible personal property.
Since restraint on the alienation of chattels the price at which an
article may be resold is void as against public policy, it follows that
such a restraint on the alienation of the intangible patent right by way
of license, notice or otherwise, is prohibited and that relief will be
denied patent owners who impose such restrictions. This, of course,
cannot be reconciled with the holding in Bement v. National Harrow Co.
Leitch Manufacturing Co. v. Barber Co?1 involved a restraint in
connection with the use of a patented process. The patent owner did
not grant a license to use on condition, nor did he by contract or agree
ment so restrict the use of the patent on condition, but the owner adopted
"a method of doing business which is the practical equivalent of grant
ing a written license with a condition that the patented method may
be practiced only with emulsion purchased from it".32 The Court de
nied relief on the ground that the owner of the patent by its method
of doing business sought to unlawfully extend the patent monopoly to
unpatented material used in practicing the invention.
Mercoid Corporation v. Mid-Continent Investment Company?3 de
cided by the Supreme Court on January 3, 1944, involved an attempt
by an exclusive licensee under a patent to restrict users of the patented
invention from using an unpatented article in its operation or con
struction (itself an integral part of the thing embodied by the patent)
unless such article was purchased from it. The Court, in denying relief
for contributory infringement, said:
the

�

�

"Respondents ask the equity court for an injunction against infringement by
petitioner of the patent in question and for an accounting. Should such a
decree be entered, the Court would be placing its imprimatur on a scheme which
involves a misuse of the patent privilege and a violation of the anti-trust laws.
It would aid in the consummation of a conspiracy to expand a patent beyond
its legitimate scope. But patentees and licensees cannot secure aid from the
Court to bring such an event to pass, 'unless it is in accordance with policy
to grant that help.'
Beasley v. Texas & Pacific Ry. Co., 191 U. S. 492, 497.
And the determination of that policy is not 'at the mercy' of the parties (id.,
p. 498) nor dependent on the usual rules governing the settlement of private
x283 U. S. 27, 32 (1931).
m302 U. S. 4S8 (1938).
aa302 U. S. 458, 460 (1938).
*>_

u. S.

�

,

64 S. Ct.

268,

88 L. Ed.

(Adv.) 262 (1944).
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equity may, and frequently do, go much farther both to
relief in furtherance of the public interest than they are
accustomed to go when only private interests are involved.'
Virginia Ry. Co.
v. System Federation No. 40, 300 U. S. 515, 552.
'Where an important public
interest would be prejudiced,' the reasons for denying injunctive relief 'may be
litigation. 'Courts
give and withhold

of

H'arris onville v. W. S. Dickey Clay Mfg. Co., 289 U. S. 334, 338.
United States v. Morgan, 307 U. S. 183, 194. That is the principle
which has led this Court in the past to withhold aid from a patentee in suits
for either direct or indirect infringement where the patent was being misused.

compelling.'

And

see

Morton Salt Co. v. G. S. Suppiger Co.
is controlling here."34

[314

U. S. 488, 492

(1942)].

That

principle

The net result of

cases

decided since the Motion Picture

case

is :

That the patent law does not authorize the owner of a patent to exact
by way of sale, lease, license or otherwise that unpatented material
used either in the making, .using or selling of the thing embodied by
the invention be

purchased only from him or from persons of his
selection or approval; that the patent law does not authorize the owner
of a patent to exact by way of sale, lease, license or otherwise that the
article made under the patent be sold at a fixed price;
That a sale or license upon either of the above conditions is contrary
to the policy of the general law and in violation of the antitrust laws
where competition in interstate commerce is involved;
That the patent law does not authorize the owner of a patent to sell
it or grant licenses thereunder subject to restrictions on either use or
alienation, which, when made in connection with the sale or lease of

chattels, would be void as against public policy.
The
The principle underlying these decisions is, I think, sound.
use
or
sell
law
does
not
or
include
the
to
embrace
patent
right
make,
on condition.
Where the exclusive right to make, use or sell is sold
on condition, the lawfulness should, it would seem, be tested by the
general law as is the sale of chattels on condition. The only distinction
between the two classes of restraint is that in the case of the patent
right the restraint is imposed in connection with the sale of incorporeal
personal property, and in the case of chattels, in connection with the
sale of physical personal property. I think all will agree that the sale
or transfer of rights under a patent, on condition, should be prohibited
where the restraint tends to bring about a state of things that it is in
the public interest to prevent. On questions of this kind where public
opinion is rapidly changing, and a wider knowledge of empirical facts
'�

U. S.

�

,

64 S. Ct.

268, 273,

88 L. Ed.

(Adv.) 262,

268

(1944).
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tends to undermine inherited theories, the
seldom shown itself to be very slavishly bound

easily

Supreme Court has
by precedent. It is
materially broaden the prin

possible that the Supreme Court will not
ciple underlying the cases considered since the Motion Picture and
Carbice decisions. On the other hand, the Court's language in the recent
Mercoid decision indicates a high degree of enthusiasm for that prin
ciple. As to this, speculation is fruitless.
In 1937, Congress enacted the Miller-Tydings amendment to the
antitrust laws.35 This amendment legalized under certain stated condi
tions the sale of chattels with a restraint on the price at which they could
be resold. This legislation, insofar as branded or trade-marked goods
were concerned, overturned the principle adopted by the Supreme Court
in 1911 that the maintenance of resale prices at a fixed and uniform
level is against the policy of the antitrust laws and that where there
is a contract or combination aimed at this result the contract
bination is illegal.

or com

Today, we have the judicial philosophy apparently prohibiting such
restraint in connection with the sale of the intangible patent right, and
the conflicting anomalous philosophy of the Miller-Tydings Act per
mitting restraint as to price on the alienation of chattels. The observa
tions herein are legal conclusions drawn from court decisions and the
Miller-Tydings amendment. I am merely giving what seems to me to
be the necessary deduction from judicial and legislative principles now
established. The question of policy underlying the patent law and the

Miller-Tydings amendment is a legislative and not a judicial one. The
Temporary National Economic Committee, after extensive study, rec
ommended repeal of the Miller-Tydings amendment and also legislation
requiring that any future patent must be made available for use by any
one who might desire to use it and who was willing to pay a fair price
for the privilege.36 It was also recommended that the owner of a patent
be required to grant unrestricted licenses, that is, without restriction
as to the quantity of the article the licensee might produce, the price
at which he might sell, the purpose for which or the manner in which
he might use the patent or any article produced thereunder, or the
geographical area within which such licensee might produce or sell such
37
The report also recommended the recording of transfers and
article
XS0 Stat. 693 (1937); IS U. S. C. � 1 (1940).
""Sen. Doc. No. 35, 77th Cong., 1st Sess. (1941) 33.
"Sen. Dog. No. 35, 77th Cong., 1st Sess. (1941) 35.

Restraints

1944]

agreements relating

to

of

Trade

and the

Patent Law

223

patents with the Federal Trade Commission.38

There was also a recommendation with reference to a limitation on
suits for infringement and a recommendation that patents be forfeited
for violations of a law incorporating the above provisions.39
Future developments in this field of patent law will no doubt be

followed closely, not only by students of the subject, but also by those
interested in patent rights. It is a matter of quite common knowledge
that industrial owners and assignees of patents have built up a rather
elaborate structure of competitive restraints in the form of licenses
based on the assumption that Bement v. National Harrow Company is
sound law and will continue to be recognized as law by the courts. If
the recent decisions of the Supreme Court referred to herein are indica
tive of any consistent trend, then it behooves the parties who use patent
licenses for trade restraining purposes to "stop, look and listen" before
proceeding on their way.
"Sen. Doc. No. 35, 77th Cong., 1st Sess. (1941) 36.
"There is a summary of this Committee's recommendations with reference to
mended

changes

in the patent laws to be found in 90

Cong. Rec, Jan. 11, 1944,

recom
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THE AMERICAN CASEBOOK: "CASES
AND MATERIALS"
Albert Ehrenzweig*

than

a generation the casebook had been the flower of
legal scholarship. Into the making of these pedagogical
collections has gone prodigal industry and a wealth of academic in
sight."1 Until the war, every year more than one hundred reviews of

661^0R

more

American

written2

and yet, since neither citations
author to utilize another's efforts,3 this vast
treasure could help little in promoting the progress of the law and of
its teaching.4 A comprehensive study of casebook writing, comparing
and evaluating what has so far been attempted and achieved,5 may well
almost

nor

as

many casebooks

enabled

digests

were

�

one

furnish sometime the basis of

a

science of law

teaching. By collecting

*Dr. Utr. Jur. (1928) University of Vienna; J.D. (1941) University of Chicago; LL.M.
(1942) Columbia University; Formerly, Judge and Assistant Professor of Law in Vienna;
Currently, Research Assistant, Law Revision Commission, State of New York; Author
of several books and of articles in legal periodicals; Co-author of Apportionment of
Losses between "Blanket" and "Specific" Insurance Policies (1943) 43 Col. L. Rev. 825.
Thankful acknowledgment is due to Professor Elliott E. Cheatham of Columbia Law
School, for whose Seminar in Legal Education this paper was originally prepared, and
to Professor Lyman P. Wilson of Cornell Law School for much valuable advice. The
primarily compilatory character of this paper will perhaps justify the unusually extensive
use of quotations and footnotes.
^Patterson, Book Review [Chafee and Simpson, Cases on Equity; Jurisdiction and
Specific Performance (1934)] (1935) 48 Harv. L. Rev. 1261.
"Cf. Centennial History of the Harvard Law School 1817-1917 (1918) 82 (hence
forth cited Centennial History). According to Redlich, The Common Law And The
Case Method (1914) 49, about 86 casebooks had been published until 1908. On case
book writing in war time, see Stedman, Book Review [Bauer, Cases on the Law ot
Damages (1940) and Crane, Cases of the Law of Damages (1940)] (1940) 8 U. of

Cm. L. Rev. 810, 811.
'For a notable exception

see

the

quotations from Llewellyn, Cases

and

Materials

Sales (1930) in Vold, Cases and Materials on the Law of Sales (1941).
4See Llewellyn, On the Problem of Teaching 'Private Law' (1941) 54 Harv. L. Rev. 775,
779, deploring the general "hitch in the coordination of effort" in the "team-game" of law

on the

Law

teaching (id.

of

at

798).

The fusion of the casebooks of two

or

more

authors may be

a

step toward closer cooperation. See e.g., Patterson and Goble, Cases on Contracts (1941).
�"A scientific literature exists as a common good, for common use." Llewellyn, supra
The need for such a study is demonstrated by the fact that many
n. 2.
ambitious casebook reviews give a (necessarily rudimentary) history and
analysis of casebook writing. See e.g., Jaffe, Book Review [Gellhorn, Cases and Com
ments on Administrative Law (1940)] (1941) 54 Harv. L. Rev. 367; Radin, Book Review
[Garrison and Hurst, Law in Society (1940)] (1941) 54 Harv. L. Rev. 1082, 1085;
note

of

4, at 782,

the

more

224

The American Casebook

1944]

225

of the relevant material,6 the author of this paper can hope to con
tribute but a small share to the preparation of such a study. Only
one who has attained highest scholarship and the most mature expe
rience will be able to complete it.
The history of the casebook has been determined, from its very begin

some

ning, by the rivalry between the two principal, often conflicting, aims of
legal education: to furnish "information" as to the existing rules of law,
and to develop what is usually called the "training of the legal mind."
When Langdell and Ames wrote their first casebooks, law teaching had
become the "laborious exposition of principles of law that (had) lost
their efficacy or application".7 Since the great reformers conceived of
the law as a science dealing with a small number of "certain principles
or doctrines"8 all of which were "to be found in the books",9 they thought
that "much the shortest and best, if not the only way of mastering the
doctrine effectually is by studying the cases in which it is embodied."10
Better information thus appears to have been the original object of the
casebook.

Langdell lived to see his expectations disappointed. The rapidly
growing mass of case material11 soon compelled the abandonment of
early experiments with casebooks offering "complete" materials in sysYet

Llewellyn, Book Review [Campbell, Cases on Mortgages of Real Property (1926)]
(1926) 40 Harv. L. Rev. 142; Maloney, Book Review [Cook, Cases on Equity (3d ed.
1940)] (1941) IS St. John's L. Rev. 363.
"For the history of the casebook see also Centennial History, op. cit. supra note 2.
'Rice, The Blackstone Craze (1892) 6 Col. L. Times 1, 4.
"Langdell, A Selection of Cases on the Law of Contracts, With References and
Citations Prepared for Use as a Text-book in Harvard Law School (1871) vi. See
particularly Langdell, Teaching Law as a Science (1887) 21 Am. L. Rev. 123.
"Vance, Of the Making of Casebooks (1926) 6 Am. L. School Rev. 4.
"Langdell, loc. cit. supra note 8. See also Radin, Book Review [Garrison and Hurst,
Law in Society (1940)] (1941) 54 Harv. L. Rev. 1082, 1085. For a list of writings on
and by Langdell, see Reuschlein, An Outline of Taught Law Notes on American Legal
Philosophy The Beginnings to Holmes and Pound (1943) 28 Minn. L. Rev. 1, 31, n. 137.
Against the "library law" as taught by Langdell, see Frank, Why Not a Clinical Lawyer
School? (1933 ) 81 U. of Pa. L. Rev. 907, 908.
uSee Reed, Training For The Public Profession Of The Law (1921) 379. An in
teresting illustration of this continuing development may be found in the first two
editions of Vance, Cases on the Law of Insurance. While the first edition (1914) still
attempted to be reasonably complete, the second edition (1931) abandoned this attempt,
with 20,000 insurance cases on the books and the number
increasing at the rate of 1600
�

�

a

year.
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tematic order12 with "informational" summaries 13 But in spite of this
fact and of the increasing awareness of the complex nature of law not
lending itself to a purely "scientific" treatment, the classic casebook

technique was preserved in its essential features. This was achieved,
however, by a complete shift in emphasis: What at first had been
recognized as a serious drawback of the case method, the impossibility
of giving complete information by case discussion, came to be consid
ered

as

inevitable and almost desirable.14

"pure" casebook (organized as a training tool with little or no
regard for informational requirements) which has been the outgrowth
of this development created a serious dilemma for law teachers. Exhaus
tive case discussion, following the orthodox technique of mind-train
ing analysis will often limit information to mere "moving pictures" of
the law,15 while an attempt to cover more ground by the hurried perusal
of the cases by lecturing on the subject or, worse, on the case material
will clearly impair the very substance of the case method. The
The

�

�

"Materials" of the modern casebook are the faithful mirror^ of the many
efforts to solve this difficulty by adding informational readings to the
training material of the cases, but not without introducing another subdeclared such an order desirable, op. cit. supra note 8, at vii. See
Menken, Methods of Instruction at American Law Schools (1893) 6 Col. L. Times
168, 169; Keener, A Selection of Cases on the Law of Contracts (1898); reviewed
by B. W. in (1899) 12 Harv. L. Rev. 361. For the pre-Langdell type of casebooks, en
deavoring to serve the practitioner by complete and systematic arrangement, see Harrigan
and Thompson, Law of Self-Defence (1874) at iii.
MSee Langdell, op. cit. supra note 8, at vii, and id. (2d ed. 1879). Langdell added similar
summaries to his other casebooks [Cases on Equity Pleading (1878) and A Selection of

MLangdell expressly

also

Cases

on

the

Law

of

Contracts

(2d ed. 1879) ]

;

and

so

did Ames [A Selection

of

(1881)] and Beale [A Selection of Cases on the
Conflict of Laws (1907)]. Later, however, the "summary" was dropped, purportedly be
Centennial History, op. cit. supra
cause "too much help was thus given to the student."
Cases

on the

Law

Bills

of

and

Notes

2, at 81.
"No longer strove the

note

case method to "put its students into possession of some definite
to give its students a present mastery
of law. It prepared them
knowledge,
in the future." Reed, loc. cit. supra note 11. See also Centennial
merely to master (it)
History, op. cit. supra note 2 ; Hildrebrand, Book Review [Warren, Spartan Education
(1942)] (1943) 21 Tex. L. Rev. 344; Patton, Book Review [Warren, Spartan Education
(1942)] (1943) 28 Iowa L. Rev. 713; Sharp and Dillard, Report of Sub-Committee on Con
tracts, Ass'n of Am. L. Schools (1941), (1942) 9 Am. L. Sch. Rev. 1395, 1399 state that
.'" as subordinate,
"practically all schools considered the 'imparting of actual knowledge
with one vigorous dissent stressing that "a student cannot explore the 'rationale of exist
ing decisions' until he knows what existing decisions are".
"Darby, A Criticism of Our Law Schools (1917) 12 III. L. Rev. 342, 348.

field of

...

...

...

.

.
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of controversy". What kind of materials should be used: only legal
also extra-legal materials?16 What should they teach; a counsellor's

ject
or

advocate's law,17 "general principles" or "specific law",18 national
or local law?19 What should be the methodological approach: pragma
tism or historicism,20 functionalism or non-functionalism?21 "In these

or an

"For the

use

of such materials

cf. Patterson, Book Review [McCormack,

Damages and Cases

Materials

Law

Handbook

Damages

(1935)]
865; Jacobs, Cases and Other Materials on Domestic Rela
tions (2d ed. 1939) ; Jacobs, Book Review [Madden and Compton, Cases and Materials
on Domestic Relations (1940)]
(1941) 30 Georgetown L. J. 113, 115; Lattin, Book
Review [McCurdy, Cases on the Law of Persons and Domestic Relations (1939)]
(1941) 54 Harv. L. Rev. 171. But cf. Strahorn, Book Review [Michael and Wechsler,
Criminal Law and Its Administration (1940)] (1941) 54 Harv. L. Rev. 1414; Gausewitz, Book Review [Michael and Wechsler, Criminal Law and Its Administration
(1940)1 (1941) 26 Iowa L. Rev. 908, 911; Jaffe, Book Review [Gellhorn, Cases and
Comments on Administrative Law (1940)] 54 Harv. L. Rev. 367, speaking of "brave,
albeit sterile, attempt to integrate extra-legal materials.'' A distinction should perhaps be
drawn between "extra-legal" materials in a narrow sense, i.e., materials taken from other
sciences, and what might be called legal materials "from non-legal sources". Patterson,
Cases and Other Materials on the Law of Insurance (1932) vi.
On "social science"
materials in particular, see e.g., Riesman, Law and Social Science: A Report on Michael
and Wechsler's Classbook on Criminal Law and Administration (1941) 50 Yale L. J. 636.
"See Radin, supra note 10, at 1086.
MSee Void, Book Review [Green, Cases on Torts; The Judicial Process in Tort
Cases (1939) and Wilson, Cases and Materials on the Law of Torts (1939)]
(1939) 25 Corn. L. Q. 151, describing the "Smithonian" development "to the right" (gen
eral principles) and "to the left".
"See e.g., Jacob, Trusts, Future Interests and All That (1933) 18 Corn. L. Q. 351, 369;
Hanna, Cases and Materials on Security (2d ed. 1940) vii. At one time this contro
versy occupied practically the whole literature on casebooks. See Kales, The Next Step
in the Evolution of the Case-Book (1907) 21 Harv. L. Rev. 92; Kales, A Further Word
on the Next Step in the Evolution of the Case Book (1909) 4 III. L. Rev. 11; Ballantine,
Adapting the Case-Book to the Needs of Professional Training (1908) 2 Am. L. School
Rev. 135; Cole, A Case-Book Suggestion (1912) 3 Am. L. School Rev. 128, 129. See also
Atkinson, Book Review [Simes, Cases and Materials on Fiduciary Administration
(1941)] (1941) 51 Yale L. J. 364, 365; Crane, Book Review [Hanna, Cases and Materials
on Security (2d ed. 1940)] (1941) 30 Georgetown L. Rev. 224, 226: "It may be im
possible to provide a wholly adequate casebook of reasonable size for use in all of the
American Law Schools.
The solution probably is that the instructor in the local school
should provide his students with a state supplement,
." ; Latty, Book Review (Mechem,
Selected Cases on the Law of Agency (1942)] (1942) 27 Iowa L. Rev. 498, 500.
"See e.g., Patterson, supra note 1, at 1264.
aSee e.g., McLaughlin, Book Review [Sturges, Cases and Materials on the Law of
Debtors' Estates (2d ed. 1937)] (1938) 47 Yale L. J. 1229, 1230, whom the teaching
from Sturges' book has convinced that "functional approach, really means something,
on the

(1936)

Law

of

and

on

36 Col. L. Rev. 863,

.

.

.

.

.

the

of
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prosaic,

reprints of reported decisions and citations of other opinions
to heterogeneous collections of diverse materials, one may question
whether there is such a thing as a typical case-book."22
mere

This paper is not concerned with the arrangement of cases and "ma
nor
with the competition of philosophical and pedagogical

terials",

creeds.23 Information and mind

training

are

the aims

common

to all

casebooks.

The attempt will be made to examine the various ways in
which these aims are sought to be reconciled in our teaching tools.

Because of the conservatism which prevails so strongly in legal educa
tion, we can still trace the several stages of its development in our
present-day casebooks.
"Cases":

the

Old-Type Casebook

Old-type casebooks have been faithfully preserved in many recent
editions of older works.24 Some of them have been ridiculed as the
products of "abstemious and high-principled purists";25 others have
been praised as works "of prayer of a few very highly gifted men",
greatly superior
and

.

.

to the "modern"

casebook.26 Indeed, there is

a

group

that it definitely is not helpful." But

cf. Rostow, Book Review [Hanna and
Creditors' Rights (1939)] (1940) 35 III. L. Rev.

.

McLaughlin, Cases and Materials on
117; Keeffe, Book Review [Sturges, Cases and Materials on Debtors' Estates (3d ed.,
Poteat and Rostow 1940)] (1942) 31 Georgetown L. J. 98. As to the use of statistics
see Jacob, supra note
19, at 356. As to the "institutional approach" see Frey, Some
Thoughts on Law Teaching and the Social Sciences (1934) 82 U. of Pa. L. Rev. 463. Cf.
Dickinson, Making Lawyers (1930) 8 N.C.L. Rev. 367; Cavers, In Advocacy of the
Problem Method (1943) 43 Col. L. Rev. 449, 456.

22Wilson,
tion

note

and

19,

Book Review [Dobte
Procedure

(1940)]

and Ladd, Cases and Materials on Federal Jurisdic
(1940) 25 Corn. L. Q. 653, 655. See also Jacob supra

at 352.

^See, recently, Lasswell and McDougal, Legal Education and Public Policy: Professional
Training in the Public Interest (1943) 52 Yale L. J. 203; Llewellyn, McDougal and
Lasswell Plan for Legal Education (1943) 43 Col. L. Rev. 476.
^As examples of casebooks which have been re-edited over a long period, see the his
tory of the tort casebook by Ames and Smith in reviews by Void, supra note 18, and
by Smith (1930) 44 Harv. L. Rev. 323. This standard work of casebook writing has now
been continued as Thurston and Seavey, Cases on Torts (1942). See Book Reviews:
Halpern (1943 )

43 Col. L. Rev.
,

552; Wettach (1943)

21

Tex. L. Rev. 663;

(1942) 56

Chx L. Rev. 359; infra at note 71. See also
the first three editions of Lorenzen, Cases on the Conflict of Laws (1909, 1924, 1932)
which hardly made any concession to the new technique of casebook writing.

Harv. L. Rev. 509; Void (1943)

10 U.

^Jaffe, supra note 16, at 367.
"Bordwell, Some Recent Property

of

Casebooks (1931) 16 Iowa L. Rev. 323, 326.
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who, often using the epithet of "Cases",27 seem to
principles of casebook writing. Thus, only recently
a new

Harvard casebook that it contained "no notes

references to law reviews and no references to treatises
citations,
other than Fitzherbert and Glanville."28 As outstanding a work as
Thayer's Law Merchant limits itself to annotations consisting in sub
no

or

stance of

ment.29

descriptions

of

single

cases

and

refraining

from editorial

Other casebooks have been commended for

com

excluding
restricting textual material,31 for eliminating the "customary
cloud of footnotes",32 for leaving the instructor free in choosing his own
material33 and for containing "no fads, no fancies".34
Hardly any casebook author has, however, entirely abstained from

legal,30

extra

and

"modernism." Even the most orthodox casebooks have conceded an in
creased number of subheadings in the text,35 or in the footnotes,36 and
"See e.g., Frey, Cases

on

Labor Law

(1941)

;

Landis, Cases

on

Labor Law

(2d ed.,

Manoff 1942). Cf. Wyzanski, Book Review (1943) 56 Harv. L. Rev. 1013. Occasionally,
however, the title "Cases" seems to have been retained for other reasons. See Green,

op. cit. supra note 18; Morgan and Maguire, Cases on Evidence at the Common Law
(1937) ; Steffen, Cases on Commercial and Investment Paper (1939) ; Berle and

Magill, Cases

on

Corporation Finance (1942).

[Gardner, A Selection of Cases and Materials on the
(1939)] (1940) 49 Yale L. J. 976, 979. See also e.g., McGovern, Book
Review [Walsh and Simpson, Cases and Materials on Security Tran actions: Surety
ship and Personal Property Security (1942)] (1942) 27 Corn. L. Q. 424, 425, apparently
approving of the absence of "statistics, case histories, encyclopedic footnotes or reports
of public commissions and real estate boards".
"Thayer, Cases and Materials on the Law Merchant (1939). See Beutel, Book
Review (1940) 50 Yale L. J. 191.
"See Strahorn, supra note 16.
mSee Book Note [Frey, Cases on Labor Law (1941)] (1942) 55 Harv. L. Rev. 712
("case method at its best"). But cf. on the same book Schlesinger, Book Review (1942)
Corn. L. Q. 592. For two other recent labor law casebooks cf. Gregory, Cases and Ma
terials on Labor Law (1941) ; Raushenbush and Stein, Labor Cases and Materials
(1941).
^Halpern, A Contrast of Techniques in the Teaching of Torts (1943) 43 Col. L. Rev.
553, 558, discussing Shulman and James, Cases and Materials on the Law of Torts
(1942) and Thurston and Seavey, Cases on Torts (1942).

Patterson,

Law

of

Book Review

Contracts

""Id. at 561.

"Hale, Book Review [Bohxen, Cases on Torts (3d ed. 1930)] (1930) 44 Harv. L. Rev.
324, 325.
"This practice, however, has been repeatedly criticized. See e.g., J. P. C, Jr., Book Review
[Finch,

Selected Cases

on the

Law

of

Property

in

Land

(1898)], (1898)

12 Harv. L.

Rev. 362; S.W., Book Review [Scott, Cases on Quasi-Contracts (1905)] (1906) 19
Harv. L. Rev. 227; Pound in his edition (1917) of Ames-Smith's casebook on Torts,
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certain amount of case digests37 and historical textnotes, thus
("informational") "Materials" to the ("training") "Cases."

a

"Cases

and

Materials":
"More

As late

as

adding

"Modern" Casebook.

the

information"

1911 the editor of the

new

American Case Book Series be

lieved that both "a

thorough knowledge of the general principles" and
"adequate training" could be provided by the traditional casebook
"through a judicious rearrangement of emphasis".38 Although it was
recognized soon "that a mere accumulation of cases could not reach this
aim, informational non-case material was accepted only gradually and
with much hesitation. This reluctance, which still persists, was partly
due to the classic conception that the legal "science" could study the
law only in the case as its primary "source". But even if the source
argument were correct, even if the study of law were the study of a
science, and if moreover science could and should dispense with second
39
even if thus the "petere fontes" maxim39* could de
ary information
termine the policy of casebook writing, this very maxim which has led
Langdell and Ames to the creation of the "pure" casebook, now requires
its thorough reformation: for the "case" is no longer the only source
of the law (infra p. 240).
That in spite of all objections the addition of non-case material has
become one of the common features of modern casebooks, is apparent
in the very titles of these casebooks: from the widely accepted "Cases
and Materials"40

or

"Materials and Cases"41

supra note 24, which recommends "as few subheadings

as

or

"Materials"42

possible" but contains

to the
numerous

titles in the footnotes.

�^See Pound, op. cit. supra note 35.

"Halpern, supra note
""James Brown Scott

32.

in his

Case Book Series. Even this

preface introducing

the earlier casebooks of the American

than cautious deviation from the traditional

approach
provoked violent attacks. See e.g., Pound, Book Review [Mikell, Cases on Criminal
Law (1908)] (1909) 4 Iix. L. Rev. 150.
"It is a truism, however, that the physician makes his diagnosis at least as much
on the basis of his textbook knowledge as of his '"scientific" experience from previous
"cases"- See Tiedeman, Method of Legal Education (1898) 1 Yale L. J. 150, 156.
""Centennial History, op. cit. supra note 2, at 37.
"See e.g., Cheatham, Cases and Other Materials on the Legal Profession (1938) ;
Llewellyn, Cases and Materials on the Law of Sales (1930) ; Hanna, op. cit.
supra note 19; Jacobs, Cases and Materials on Landlord and Tenant (2d ed. 1941).
See also
and

Costtgan, Cases

Materials".

more

on

Wills, whose third edition (1941) bears the title "Cases

"Modern" titles may, however,

belong

to

traditional casebooks.

See
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various titles of the "revolutionary" casebooks (injrai p. 240). The
variety in the organization of these new "Materials" indicates the diffi
culties inherent in this approach.
The older volumes of the American Case Book Series
Footnotes.
a.
were expected by their editor to offer in footnotes and annotations such

information as could not be given in printed cases.43 And, indeed, the
desire for "more footnotes"44 was so thoroughly complied with that cer
tain casebooks almost deserved the title "Cases and Footnotes".45 The
limited "completeness" thus achieved has been repeatedly attacked
as

deterring the student,46

and

compelling the instructor to go into
impair his class reputation.47 Moreover,
the footnote technique seems to endanger the
as

much unwanted detail lest he

the very

perfection

of

training purpose of the casebook. The student who has found out that
he can gather the holding of the case and its implications from subse
quent footnotes, will successfully limit his reading to such material,

possibly supplemented by
statements of facts.48
e.g.,
note
on

commercial briefs with their

tolerably reliable

Even ambitious students will follow this tech-

Eraser, Introduction to Real and Personal Property, discussed by Jacob, supra
19, at 366; cf. Hanna, Book Review [Walsh and Simpson, Cases and Materials
Security

Transactions:

Suretyship

(1943 ) 43 Col. L. Rev. S61, S62.
"See Beutel, Materials and Cases
Paper (1936).

<3Powell,
Trusts

Materials

for

a

Interpretation

on

Course

Personal

and

Future

in

Property

of

the

Interests

Security

Law

and

of

(1942)]

Negotiable

Non-Commercial

(1929).

"See

e.g.,

(1911)

v, ff.

Scott, Preface

to

Kales,

Cases

"See J.G.P., Book Review [Boyd, Cases
Harv. L.

on

on

Persons

and

Domestic

Constitutional Law (1898)]

Relations

(1898)

12

Book Note

[Costigan, Cases and Materials on Wills, Descent
and Administration
(3d ed. 1941)] (1941) 55 Harv. L. Rev. 324; Bowman, Book
Review [Aigler, Bigelow and Powell, Cases and Materials on the Law of Property
(1942)] (1942) 22 B.U.L. Rev. '630. See also Cavers, In Advocacy of the Problem
Method (1943 ) 43 Col. L. Rev. 449, 451; Weihofen, Education for Law Teachers
(1943)

Rev# 287;

43 Col. L. Rev. 423 , 438.

"Jaffe, supra

note 16, at 367.
^See e.g., Laidlaw, Book Review [Vold, Cases and Materials on the Law of Sales
(1941)] (1942) 27 Corn. L. Q. 302; Park, Book Review [Dodd, Cases on Constitu
tional

Law (3d ed. 1941)]

herd, Cases

and

Materials

(1942)
on the

16 Temp. L.

Law

of

Q. 244; Nutting, Book Review [Shep
Costigan 1939)] (1941)

Contracts (3d ed.,

Georgetown L. J. 673.
"See Bigelow, Book Review [Leach, Cases and Materials on the Law of Future
Interests (1940)] (1941) 8 U. of Cm. L. Rev. 189. See also Gausewitz, loc. cit. supra
note 16; Halpern, supra note 32, at 561.
"See notes 61 and 80 infra.
29
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feeling of frus
ignored.49 And they will

to escape that

tration which has become too common to be
be compelled to do so where the high quality of the annotations enables
and induces the instructor to cover the whole field in large assign

ments.50
These deficiencies of the footnote casebook have

greatly contributed
decline, however, has been brought about chiefly
by the steady growth of the extra-case material, far beyond the possible
to its decline.

That

scope of the footnotes. Other kinds of annotation have come to raise
from the obscurity of the footnotes to a
"the work of the schoolman
.

of first

position
b.
first

ing

importance

The textnote.

.

.

in the text itself."51

The textnote, like the

footnote,

is

designed in

the

"to orient the student and to state settled rules"52 by offer
material "that is not, and for reasons of time cannot be, discussed

place

in the class room."53 It has, moreover, a special function in those fields
which cannot be "pricked out by cases alone",54 i.e., particularly where
the statute has superseded the common law as the principal source of
"See, recently, Moorhead, A Student's View And Later (1943) 43 Col. L. Rev. 466;
Weihofen, supra note 44, at 426; Cavers, supra note 44, at 452, 455.
""Compare as an outstanding example for a casebook whose footnotes present such "clear
distilled water", Bade, Book Review [Bogert, Cases on the Law of Trusts (1939)]
(1940) 49 Yale L. J. 983. See on the same book Cheatham, Book Review (1940) 7 U.
of Chi. L. Rev. 401; Mersch, Book Review (1940) 29 Georgetown L. J. 128.
^Bailey, Book Review [Beutel, Materials and Cases on Interpretation of the Law
of Negotiable Paper (1936)] (1937) 50 Harv. L. Rev. 1327. For anti-footnote casebooks
see e.g., Jacobs, Cases and Materials on Landlord and Tenant (2d ed. 1941) ; Hanna,
Cases and Materials on Security (2d ed. 1940). Indications of the same tendency may be
found in Jacobs, Cases and Materials on Domestic Relations (2d ed. 1939) and Costigan
and Shepherd, Cases on Contracts (1939).
"Cheatham, Dowling and Goodrich, Cases and Other Materials on Conflict of
Laws (1936) vi.
raCHAFEE and Simpson, Cases on Equity; Jurisdiction and Specific Performance
(1934) vii. See also Powell, Cases and Materials on the Law of Trusts (1940) vii;
Carnahan, A Selection of Cases and Materials on Conflict of Laws (1935) iv;
Bogert, Book Review [Powell, Cases and Materials on the Law of> Trusts (1940)]
(1941) 29 Georgetown L, J. 934; Hanna, Book Review [Walsh and Simpson, Cases and
�

Materials

on

(1942)] (1943)
line of the
time

can

43

course

Suretyship

and

Personal Property

Security

a sensible way of completing the out
Col. L. Rev. 561, 562: ".
expeditiously by thus covering settled areas of the field so that more
.

.

be devoted to controversial issues."

Book Review [Dodd and Baker, Cases
(1940)] (1941) 54 Harv. L. Rev. 536, 537.

"Brownell,
tions

Security Transactions:

on

Business Associations-Corpora
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approach with its emphasis
greatly promoted the textnote.55

the "functional"

law.

Finally,

legal

material has

upon extra

All these factors have increased the space allotted to the textnote in
many cases to one third,56 and at least in one instance, to more than

half57 of the total space available. In view of the higher degree
of conciseness and the smaller print which distinguishes text from
case material, even these figures may not tell the whole story. And yet,

one

so

strong is the anti-text tradition that few authors will admit having

compiled

case-textbooks rather than

ment of text material

according

casebooks, through their treat
importance in print and ar

to its true

the desire to suppress the text as far as pos
has
led
a
case-textbook
writer to quote an obscure law re
sible
many
view note rather than to present his thoughts in his own words. This

rangement.58 Moreover,

tradition has become so strong that authors feel compelled to explain
any "departure from the convention."59
The textnote has sharpened the issue in the conflict between train
ing and information in legal education. The arrangement of text ma
terial is

necessarily systematic, and thus opposed to the training pur
case method which, by presenting "tough material", hopes
to produce "mental discipline",60 and expects the student to build up
his own system.61 Occasionally, the desire to avoid this conflict has

pose of the

BSee Cavers, supra note 44, at 453,
enriched with

citations

to

on

the non-realistic casebooks of realists

non-legal authorities

.

.

.

and

.

.

.

enlarged by

"lavishly
an

ever-

"

swelling infiltration of 'materials.'
MSee Katz, Book Review [Dodd and Baker, Cases on Business Associations-Corpora
tions (1940)] 50 Yale L. J. 357; Patterson, Book Review [Durfee and Dawson, Cases
on Remedies II: Restitution at Law and in Equity (1939)]
(1940) 7 U. of Cm. L.
Rev. 577.

""See Bailey, supra note 51, at 1329.
KSee Jacobs, op. cit. supra note 16, at xiii; Michael

and

Wechsler, op. cit. supra

note 16.

mGellhorn, op.

cit. supra note 16. See Lattin, supra note 16, at 172 ; Jaffe, supra note 16,
368; Rowley, Book Review [Mathews, Cases and Materials on the Law of Agency
and Partnership (1940)] (1941) 26 Iowa L. Rev.
447; Latty, Book Review [Mechem,
Selected Cases on the Law of Agency (1942)] (1942) 27 Iowa L. Rev. 498, 499;
Wiener, Book Review [Schiller, Military Law and Defense Legislation (1941)]
(1942) 51 Yale L. J. 1047; Withrow and Sabel, Book Review [Schiller, Military Law
and Defense Legislation (1941)]
(1942) 28 Corn. L. Q. 136, 138.
""Sears, Book Review [Horace, Cases and Materials on Legislation (1940)] (1941)
at

27 Iowa L. Rev. 184, 185.
"See Meek, Book Review

book of Ballantine

and

(1940) 49 Yale L. J. 1342, criticising the "systematic" case
Lattin, Law of Corporations (1939) ; and Hanna, op. cit. supra
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induced writers to advocate the wholesale abandonment of the texteven at the risk of thus drastically reducing the amount of in

note,62

formation offered to the student.63 The general trend, however, seems
a compromise, i.e., a casebook endeavoring to be "complete"
without helping the student too much.64 In this common type of case
book the informational textnote is preserved, while the training purpose
of the case method is safeguarded, on the one hand, by restricting the
to favor

originality of the textnote,65 and by making it follow the
or using it merely "at strategic intervals",66" and, on
hand, by adding new pedagogical devices, which will be pres

scope and
case

material66

the other

ently discussed.
"More
The

a.

note

case

digest.

training"

The inclusion of

19, justifying the systematic arrangement of his
considered

more

own

cases

case

and still

material.

more

Originally,

such

merit.

See e.g., B. W., loc. cit. supra note 12. It is
submitted that the dangers of the systematic textnote are easily overestimated. Whether
or not a casebook has textnotes, whether or
not these textnotes are systematic, the
an

arrangement

was

as

a

and particularly the good one, will use some kind of systematic help for his
work, be it the textbook or "canned briefs" or "dope-sheets". See Cavers, supra
note 44, at 451 ; Weihofen, supra note 44, at 426 ("The student has mastered the technique
of the case method, and has learned not only how to read and brief cases, but,
how
to avoid doing so, by the use of canned briefs or a cooperative sharing of the work a
student
case

.

.

.

�

fact of which
note 80

some

law teachers

seem

to

be and to

prefer

to be

ignorant.")

See also

infra.

mSee Strahorn, supra note 16, at least as far as extralegal materials are concerned.
MIn opposition to quotations from texts it has been frequently stressed, however, that
in most

Review

cases

references to available library material will suffice. See e.g., Yorkey, Book
and Materials on Taxation (1941)] (1941) 27 Corn. L. Q. 149.

[Bruton, Cases

"Patterson, Cases and Materials on Contracts II (1935). See also Llewellyn, op. cit.
supra note 3, at xx; Patterson, loc. cit. supra note 16; Patterson and Goble, op. cit.
supra note 4, at ix. The time saving factor is stressed by Bogert, Book Review [Powell,
Cases Materials on the Law of Trusts (1940)] (1941) 29 Georgetown L. J. 934, 935.
But

cf. O'Toole, Book Review [Powell, Cases and Materials on the Law of Trusts
(1940)] (1941) 15 St. John's L. J. 365, on this "old fashioned", "unglamorous method".
This tendency has been criticized as setting a bad example to the student. Clapp, Book
Review [Costigan, Cases and Materials on Wills (3d ed. 1941)] (1942) 16 Temp. L.
Q. 246.
"See Cheatham, Dowling and Goodrich, op. cit. supra note 52 (placing the textnote
after the cases) ; Patterson, op. cit. supra note 16 (placing it at the end of a whole
section or chapter). But cf. Fegan, Book Review [Vance, Cases and Other Material on
the Law of Insurance (3d ed. 1940)] (1941) 29 Georgetown L. J. 1091.
""Brake, Book Review [Aigler, Bigelow and Powell, Cases and Materials on the
Law of Property (1942)] (1943) 91 U. of. Pa. L. Rev. 677, 678.
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cases67 in the casebook appears as the simplest way to cope with the
increase of informational material without abandoning the case method.
Since, however, the case material which would be indispensable for a

fairly complete information would necessarily exceed the volume of
any casebook and most certainly of any teaching or learning capacity,
the use of the shortened case, though violating the classic principle of
reprinting the cases in full throughout, is the only feasible means to
The first determined attempt in this direction seems
Llewellyn's Sales casebook whose "main
cases" occupy only about thirty-three per cent of the total volume.68
Since then, the "shrinking",69 "shortened" or "brief" case and the "case
reach this aim.

to have been that of Professor

digest" (usually including
the opinion) have become
and have

Realists'

the
an

facts, the decision and an abstract from
integral part of most modern casebooks,70

invaded casebooks of the most orthodox type.71 The
emphasis upon the facts and the holding as opposed to the
even

opinion, has further promoted this development.72
Yet, one of the outstanding pioneers of this technique himself stated
recently that the demands of the "bulky" digest casebook "exceed
teaching time by far".73 It might be added that such a casebook, lively
and valuable as it certainly is in the hands of its author, will easily
puzzle the unguided reader.74 On the other hand, it has been said that
the case digest gives too much help to the student by serving him "a
"Llewellyn, op.

cit. supra note 3, at xvii.

"Id. at xxi.
nId. at xix.

Chafee and Simpson, op. cit. supra note 1, at vii, use (in the same sense)
''problem case"- For other connotations of this term see infra p. 236. On the
technique of "editing cases" see e.g., Vance, supra note 9, at 6.
�See e.g., Cheatham, Dowling and Goodrich, op. cit. supra note 52; Patterson, op.
cit, supra note 16; Bohlen, Cases on the Law of Torts (4th ed., Harper 1941);
Thayer, Cases and Materials in the Law Merchant (1939).
nSee Thurston and Seavey, op. cit. supra note 24, containing about 1100 case digests
as compared to about 340 main cases. Halpern, supra note 32 at 558. For a criticism of
Thurston and Seavey's casebook see Sealy, Book Review (1942) 12 Brooklyn L. Rev. 88.
raSee e.g., Oliphant, A Return to Stare Decisis (1928) 14 A. B. A. J. 71.
"Llewellyn, supra note 4, at 778 (cf. Llewellyn, op. cit. supra note 3, at xviii:
"digests and more digests").
'*This objection which has been raised with regard to many modern casebooks (see
e.g., Halpern, supra note 32, at 557), is serious where the plan of the casebook calls for
large assignments without class discussion (see e.g., Llewellyn, op. cit. supra note 3, at xxi.
For this purpose, text with footnotes may be more appropriate than brief cases. See Tay
lor, Book Review [Vance, Cases and Other Material on the Law of Insurance (3d
ed. 1940)] (1941) 30 Yale L. J. 1314; Fegan, supra note 66, at 1093.
the term
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of

pre-digested food,"75 thus sharing a demerit of the
sharing the merit of its economy.
b.
The problem case. To meet the latter objection, the problem
case was devised which differs from the case digest in that it omits
either the facts,76 or the opinion or the decision or both decision and
opinion,77 and refers the student instead to one or several authorities
for further information.78 The student is expected to "work out his own
solution, before reading the case cited."79 Though seemingly offering an
ideal technique for both training and information, this method will,
however, probably work satisfactorily only under a teacher with whom
the student can afford to work upon the problems without neglecting
other assignments. It has been observed that in general "preponderant
measure

textnote without

sentiment of the better students favor clear and definite statements of
or the holdings of a court", and that "bare citations of author

the rule

or the statement of unanswered questions are disliked and are little
used."80 A ballot among second year students would probably show that

ity

only a negligible minority read, let alone study the problems in the
prescribed way; and worse, that this rule-abiding minority consists
largely of mediocre students who may owe some of their low grades
to having spent their scarce time on "training" problems rather than
on "informational" preparation.
The overwhelming majority of students will be satisfied with readTCJaffe, supra note 16, at 368. The hypothetical case is often preferred, therefore, to the
digest. See Wettach, supra note 24 at 664. But cf. Halpern, supra note 32, at 559.
�See e.g., Morgan and Magdire, Cases on Evidence at the Common Law (1937).
"See e.g., Schiller, op. cit. supra note 59; reviewed, Withrow and Sabel (1942) 28 Corn.
L. Q. 136.
^See e.g., Patterson, op. cit. supra note 16; Gellhorn, op. cit. supra note 16. See also
the "Questions" contained in the older volumes of the Am. L. School Rev.
"Patterson, op. cit. supra note 64, at vi.
^Wilson, supra note 22, at 655. Cf. the answers to a questionnaire circulated at Yale
Law School, as reported by Meek, supra note 61. See also Cavers, supra note 44, at 451;
and Lowndes, Book Review [Bruton, Cases and Materials on Taxation (1941)] (1942)
27 Iowa L. Rev. 501, 503: "The common practice of
filling up page after page with
problem cases may amuse one's contemporaries, but it is wasted on students who simply
will not look up the answers to problem cases. Surely by this time law teachers should
resign themselves to this peculiarity of student psychology." Little attention is paid by
casebook writers to the students' actual possibilities. See e.g., Levitt, How to Study Law
(1926), who expects the student to spend three hours for the preparation of each class
hour, to review afterwards and to sleep eight hours and to rest on Sundays. But "We
cannot know how to teach unless we know how students learn." Weihofen, supra note 44,
.

�

at 423.

.

.
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referred to, inaccurate

as

those head-

This practice can not be effectively prevented by in
court's
the
opinion in the class discussion, since this discussion
cluding
will be seriously impaired by the lack of printed class material. If, on
the other hand, the reading of headnotes is tolerated as preferable to
no reading at all,81 it may well be asked whether for this purpose such
notes often are.

headnote material had not better be substituted for the

problem

case.

leading casebook claims the merit of
Significantly enough
with
done
away
"questions which require the student to
having largely
consult cases and materials not presented in the book",82 and recently
"
superiority of the case digest has been claimed over the 'hide-and-seek'
recent

a

presenting supplementary authorities" which is "needlessly
another instance of over-emphasis upon the
time-consuming and
of
the
case
technique
system."83
The question.
c.
Certain difficulties are avoided by those problem

method of

.

.

.

casebooks which reserve the list of authorities to the instructor.84 Other
casebooks deprive even the instructor of such help in order not to give
unfair advantage to students who succeed in procuring the list. The
resulting pedagogical device is the "question" or "query"85 which has
lost even the last informational feature of the problem case.
Every merit claimed for the "question" has been challenged. As a
help to the instructor, showing "the reason for the selection of a partic
in using a new case book",86 "teachers' majnuals" have
ular case
been recommended as a more appropriate means.87 That "questions" help
the student88 is held undesirable as depriving the class discussion of its
...

valuable element of

surprise.89

While the

"question"

has been said to

"Llewellyn, op. cit. supra note 3.
^Jacobs, op. cit. supra note 16, at xiii. But cf., for example, Yorkey, supra note 63.
"Halpern, supra note 32, at 559.
"Campbell, On Mortgages of Real Property (1920). But see Llewellyn, supra note 4.
Carnahan, op. cit. supra note S3, makes his authorities available to the student also, but
expects him not to use them (p. iv). It is submitted that the ensuing inequality in the
students'

preparation

the discussion and, in larger classes, may prevent the
picture of the students' ability.
^Patterson, op. cit. supra note 64, at v, vi. The query is called "problem case" by
may

instructor from getting

a

impair

correct

Carnahan, op.

cit. supra note S3.
supra note 26, at 327.
"As recently distributed for use with Michael

"Bordwell,

"Patterson,

op. cit. supra note 64, at v, vi.

Contracts (2d ed. 1933) at vi.
""See Roberts, Book Review [Powell, Cases

and

Weschler, op. cit. supra note 16.
Corbtn, Cases on the Law of

See also

on

Future Interests

(1928)] (1928) 17
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the student's work for him,90 and thus to preserve
method as opposed to the "lifeless" casebook

not to do

the merits of the

[Vol.

Journal

case

91

the student who is left to himself in dealing with the ques
tion, will often feel provoked and discouraged by the impossibility of
checking his answer. He will either resort to last year's class notes
hardly a desirable procedure92 or submit questions and answers to
his instructor, who will thus be faced with the dilemma between either
spending valuable time on problems which he considers unimportant,
or impairing his reputation by refusing to discuss questions, which,
incidentally, will often have no answer.93
The hypothetical case. Similar difficulties will exist for the hypo
d.
thetical case which, as distinct from the "question", does not rely upon
actually decided fact situations.94 The first man to advocate a case
method of instruction, long before Langdell, envisaged it as a discus
sion of such hypothetical cases.95 At present, this method is generally
used and recommended as a supplement to other teaching devices.96
Occasionally, the hypothetical case has been propagated for wider use.
More than thirty years ago, Professor Ballantine urged the adoption of
a "fact" or "briefing" system of casebook writing; and a few years later,
he demonstrated the practicability of such a system in an article on
"Teaching Contracts with the Aid of Problems."97 Professor Cole with
method

�

�

Ky. L. J. 74, 75. For "orthodox" arguments
Trial Practice (2d ed. 1930) iv.

see

also

Hinton,

"Llewellyn, op. cit. supra note 3, at xviii.
"Corbin, op. cit. supra note 88, at vi.
MSee Bordwell, supra note 26, at 327 ; Jacob, supra note 19,
"See Jacob, supra note 19, at 360; Corbtn, op. cit. supra
op. cit. supra note 3, at xviii.
"For a history of this pedagogical device

see

e.g.,

A Selection

of

Cases

on

at 360.
note

88, at vi; Llewellyn,

Ballantine, supra

note

19,

at 138

[with

reference to Ihertng, Law m Daily Life (1904)]. The method is widely used in continental
legal teaching. See Rheinstein, Law Faculties and Law Schools. A Comparison of Legal
Education in the United States and

""Byles,
Schemes

A Discourse

of

Reform,

on

the

and the

Germany (1938) Wis. L.

Present State

Proper Method

of

Rev.

5, 23, 24.
England, The Proposed
Study (1829), cited by Reed, op. cit.

of the

Law

of

supra note 11, at 371, n. 1.
"See e.g., Patterson, supra note 1, at 1264; Carusi, A Criticism of the Case System (1908)
2 Am. L. School Rev. 213; Aiken, Methods of Instruction at American Law Schools (1893)
6 Col. Law Times 223 ("A supposed state of facts are given in the class-room orally to
the student, and he is asked to apply the law on the spot.") ; Brown, An Experience with
a New Application of the Principles of the Case Method (1923)
5 Am. L. School Rev.
207 ; Halpern, supra note 32, at 558.

"Ballantine, supra

note

19,

picture of the law in itself

at

139:

seems

a

"The idea of

making the casebook display

a

true

reversion to the textbook idea. The value of the

The American Casebook

1944]

239

his "skeleton case-book"98 went even further and proposed to turn the
casebook into a student notebook, containing a limited number of fact
situations with much blank space for the student's own notes. In 1914
"A Law Student's Criticism of the Case Method" urged a similar plan.99
Another proposal of this kind was made about ten years ago by Land
man.100 And the recent Columbia Law Review symposium on legal edu

hypothetical case again on the march, as the center
of a new "problem method" of law teaching.101 This method has been
"hailed with rejoicing, for where one method of teaching has held undis
experimentation with new
puted sway for more than half a century
in
It
that it would, as opposed
is
claimed
order."102
methods is eminently
like
"Law
teach
a lawyer'":
to the usual case method,
"'thinking
yers are not much concerned about reading decided cases for their own
cation shows the

.

interested in

.

.

in which

they have been re
tained and which necessarily is still undecided."103 As opposed to the
casebook study of cases, the problem method is expected to teach the
student not only the solution of problems, but "how to solve prob
lems".104 It is expected to remedy the much regretted apathy of the
senior student by giving him "an active part in his own education
to drive him and make him like it."105 A collection of hypothetical cases
as the "focus of law study"106 can hardly be called a "casebook" in
the usual sense, since the problem method will be subservient to any
philosophy and any plan of law teaching.107 Its success will depend en
tirely on the way in which both training and information are offered by
sake; they

are

some new case

.

.

.

problems of fact which they present to the student for solution,
given in the opinions." Also id. at 135, 137; and Ballantine, Teaching
Contracts with the Aid of Problems (1915) 4 Am. L. School Rev. 115. Professor Wilson

cases

lies in the concrete

not in the

answers

of Cornell Law School has tried this method in class and has found it too time

ing,

as

he has kindly permitted

me

to report at this

""Cole, supra note 19, at 129, 131.
"Childs, A Law Student's Criticism of

consum

place.

the Case Method (1914) 3 Am. L. School Rev.

572.

""Landman, The Case Method of Studying Law A Critique (1930) discussed by
Llewellyn, Book Review (1930) 30 Col. L. Rev. 907.
101Weihofen, supra note 44, at 423 ff; particularly Cavers, supra note 44, passim.
1<fflWeihofen, supra note 44, at 441.
�

MId.

at 442.

""Cavers, supra

note 44, at 455.
lxIbid. On the Columbia Seminar in Legal Problems,

471.

""Llewellyn, op. cit. supra note 3, at
"'Cavers, supra note 44, at 454 n. 5,

xviii.

see

Moorhead, supra

note 49, at
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the instructor; and the reconciliation of
legal education will no longer be the task
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conflicting aims

of

of the casebook author.

"Revolutionary casebooks"
There is a group of recent publications which reviewers like to men
tion as the outstanding examples of modern revolutionary casebook

writing, such as Llewellyn's Sales casebook,108 Gellhorn's Administra
tive Law,109 Thayer's Law Merchant,110 Steffen's Commercial Paper,111
and Michael and Wechsler

on

Criminal Law.112 Various features will

attract the reader of these works : the elaborate and

unique methodolog
Llewellyn's Sales, the "shrewd and mordant lan
guage"113 of Steffen's notes, the philosophical ideas of Michael and
Wechsler or Thayer's original combination of material. But while these
books show divergent principles of arrangement, different methods in
the use of extra-legal material and perhaps more emphasis upon text
in general, they leave unabated the conflict between the informational
and training aspects of legal education.114
Another "revolutionary" tendency seems to develop in those fields
which are exclusively or prevailingly regulated by statute, and have thus
ical introduction to

subjects.115 As late as 1892 it was contended
primary importance even in these fields because the
statute "does not always contain the true living rule of conduct."116 And
as late as 1908 statutes in casebooks were "isolated exceptions".117
Even today we find remnants of this attitude at work, not only in a
general "reluctance to canvass the statutory materials" in common law.
ceased to be
that

cases

common

are

law

of

108Llewellyn, op. cit. supra note 3.
""Gellhorn, op. cit. supra note 16.
"Thayer, op. cit. supra note 70.
mSTEFFEN, op. cit. supra note 27.
^Michael

Weschler, op. cit. supra note 16. See Stumberg, Book Review (1941)
Schiller, op. cit. supra note 59, has been said to follow the
technique of this "course book" [Cheever, Book Review (1941) 9 U. of Cm. L. Rev. 199]
and to represent a "currently fashionable modification of the case method" [Withrow &
Sabel, Book Review (1942) 28 Corn. L. Q. 136].
"''Hanna, Book Review [Steffen, Cases on Commercial and Investment Paper
(1939)] (1940) 49 Yale L. J. 1348.
'"In fact, both the Michael-Wechsler and the Thayer casebooks have been blamed for
orthodoxy. See Gausewitz, supra note 47, at 915; Beutel, Book Review, (1940) 50 Yale
L. J. 191."
""Jacobs, op. cit. supra note 16, at xiii.
89 U.

of

and

Pa. L. Rev. 1123.

"Tiedeman, supra note 39, at 152.
U7Redlich, op. cit. supra note 2, at

26.
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fields,118 but even in primarily statutory courses, such as sales,119 nego
tiable instruments,120 procedure121 or taxation.122 The student is fre
quently compelled to "learn" and "unlearn" a great deal of obsolete
case history before he is permitted to start on the study of the exist
ing law.123
The reaction against this attitude has been violent. It has been said
that it is impossible to develop a technique for the interpretation of stat
utes "by the use of the same crude tools which Langdell fashioned for
the purpose of studying and systematizing the common law".124 But,
while a statutory technique may be justified in purely statutory fields,
if there

are

casebook in

such

fields,
general.

it will not and cannot solve the

problem of

the

The Case-Textbook
Dean Pound has summarized the present

pedagogical crisis

as

follows :

"The critical analytical examination of the leading cases and selected problem
in each subject which had developed out of Langdell's pioneer case books,
while undoubtedly a permanent element in law teaching
is no longer wholly
cases

...

"^Halpern, supra note 32 at 560.
^See e.g., Bogert and Britton, Cases

on the Law of Sales (1936). But cf. Llewellyn,
op. cit. supra note 3, at xix. See also Laidlaw, Book Review [Vold, Cases and Materials
on the Law of Sales (1941)] (1942) 27 Corn. L. Q. 302, questioning the value of exten

sive statutory material.

""See e.g., Steffen, op. cit. supra note 27. But see Beutel, op. cit. Supra note 41.
"'See e.g., Htnton, op. cit. supra note 89. But see e.g., Clark, Cases on Pleadings and
Procedure (1934) vi, dissenting from "those teachers who still have a nostalgia for com
law

pleading"; Philbrick, A Casebook for the First Year in Procedure (1927) 6 Am.
123, 125, desiring a casebook leading up "to a study of the Codes";
Magill, An Introductory Course in Civil Procedure (1927) 6 Am. L. School Rev. 119.
""See e.g., Yorkey, supra note 63, condemning the teaching of statutory tax law by deci
sions "floating formless in space"; and Lowndes, supra note 80, at 502, discussing the same
"grotesque error" Cf. Bruton, Book Review [Griswold, Cases and 'Materials on Federal
Taxation (1940)] (1941) 30 Georgetown L. J. 109, 110. On the problem of the case
book treatment of cases overruled by statute, see Poteat and Rostow, Preface to Sturges,
Cases and Materials on the Law of Administration of Debtors' Estate (3d ed. 1940),
mon

L. School Rev.

at iv.

""Clark,
"'Beutel,

loc. cit. supra note 121.
supra note 114, at 192. See also Niles, Book Review [Brown, Cases and Ma
terials on the Law of Real Property (1941)]
(1941) 50 Yale L. J. 1511. A course
in "legislation", as described by Professor Gifford in N. Y.
Times, Aug. 24, 1941, � D,

4, col. 1, and Dean Smith, Columbia University School of Law, Report of the Dean
11, apparently does not intend to replace a course in statutory interpretation.
For "increased attention to legislation" see also
Katz, What Changes are Practical in
Formalized Legal Education? (1942) 9 Am. L. School Rev. 1184.
p.

(1932)

242
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satisfactory as an exclusive method for the whole course. For one thing, it takes
much time, if well done, as not only to limit the amount of ground which can be
covered in any one subject, but to limit also the scope of the law course as a
whole.
Moreover, a growing number of subjects call for more or less use
of materials not in the law books and not to be treated by the technique applicable
to the law reports."125
so

.

.

.

There can, of course, be

no

question

of

abandoning

or even

of

diluting

the present teaching method of case analysis.126 On the contrary, every
attempt should be made not only to preserve this method in its present
scope but to restore it to its classical value and dignity. It is submitted,

however, that this can be achieved only by consciously excluding from
all planning of case teaching any desire to impart sufficient informa
tion as a by-product of the case method. Since everywhere informa
tional lectures have come to supplement case analysis,127 and "ma
terials" have come to supplement the "cases", perhaps all that remains
to be done is the conscious combination of these now independent ele
ments of every law course in the planning of the student's and of the
instructor's time. Such planning will result in a homogeneous casetext method of legal education.128
This method is much older than is generally assumed. In 1810, Zephaniah Swift, judge of the Supreme Court of Connecticut, published
"Digest of the Law of Evidence",129 consisting of a coherent text with
case references and a series of leading cases without comment. This work,
"Tound,
tion

Present Tendencies in

Legal

Education

(193S) Annual Rev.

of

Legal Educa

1, 10.

cit. supra note 88, at v.
^See Cavers, supra note 44, at 458; Warren, Spartan Education (1942) 20: "So far
as giving information is concerned, a considerable use of the lecture method is desirable.";

""Corbtn, op.

Frank, supra
the

use

note

'10,

at 921:

"... in three years all legal subjects cannot be taught by
Far greater recourse should be had in the law schools to

of so-called case-books.

." See also Turner, Changing Objectives in Legal
text-bopks and general lectures
Education (1931) 40 Yale L. J. 576, 581; Prosser, Report of Sub -Committee On Property
(1942) 9 Am. L. School Rev. 1386. For similar English tendencies see Bathurst, English
Legal Education (1943) 3 Lawyers Guild Review No. IV, 9, 12 ; Newton, The English
System of Legal Education (1938) Wis. L. Rev. 547; Rightmire, English Lawyers and
Law Schools (1941) 7 Ohio St. L. J. 164.
.

.

^Another feasible solution may be what in the physical sciences is called the

"project

method" of

teaching. See Radin, supra note 10, at 1085 ; Weihofen, supra note 44, at 443,
citing Stevenson, The Project Method of Teaching (1921) ; Llewellyn, supra note 4,
at 800. For a combined method also Cavers, supra note 44, at 449; Llewellyn, supra note
23,

at 484.

""Swift,

A Digest

of

the

Law

of

Evidence,

in

Civil

and

Criminal Cases

(1810).
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instructor, may be considered as the first
Keener of Columbia Law School re
Professor
1892,
with
several
of his colleagues, was endeavoring
together

not written for the

though

In

case-textbook.

ported
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that

he,

to make his students "familiar with the outlines of certain

topics before

taking up the principles in their application as illustrated by the cases,"
and that for such purpose textbooks were freely used.130 A similar
scheme, employed at Yale at about the same time, was explained as
a "middle course", treating the case as "the ultimate source of the law",
and utilizing "the time, research, and highly trained minds of the text
The orthodox
as a labor-saving machine".131
writer or instructor
casebook method was attacked again and again, particularly by teachers
of smaller law schools for not giving "a general picture of the law as
a whole, or even as the main features of individual subjects".132 Under
the "Text-Case Method of Syracuse", text conveying "the more perma
nent principles" was "coupled with cases designed directly to lead the stu
dent to independent thought on phases of the subject not yet settled".133
Revolutionary schemes of this kind were probably often produced
by the lack of facilities rather than by new discoveries,134 and may
never have reached their high objective "to equalize, harmonize, and to
fully effectuate" the important objects of law teaching.135 They may be
significant, however, if compared to similar proposals by independent
writers. Not only suggestions influenced by continental models,136 but
such recurring plans as that of the "skeleton casebook" (supra p. 239),
and a growing body of utterances of distinguished American teachers
and practitioners137 clearly point in the same direction. Perhaps the most
...

""Keener, Methods of Legal Education (1892) 1 Yale L. J. 143, 148. See also Centennial
History, supra note 2, at 82. But see e.g., Gray, Cases and Treatises (1888) 22 Am. L. Rev.
756; and letter to the editors (1892) 1 Yale L. J. 159.

mAiken, supra
lfflSargent, The

note

96,

at 223.

Text-Case Method at

21- Case

Syracuse (1915)

and

Comment 965, 966.

See also Tiedeman, supra note 39, at 155; Phelps, Methods of Legal Education (1892)
1 Yale L. J. 139, 142; and recently Cheatham, Trends in Legal Education (1938) 13, 14.

""Sargent,

supra note 132,
"'See Reed, op. cit. supra

Factors

Affecting

at 967.
note

11,

Their Methods and

at 381. See also

Objectives (1941)

Boyer, The Smaller Law Schools:
20 Ore. L. Rev. 281, 298.

mSargent, supra note 132, at 967.
""Redlich, op. cit. supra note 2.
"'See e.g., McAllister, Book Review [Gellhorn, Cases
Law

and

Comments

on

Administra

(1940), and Hart, An Introduction to Administrative Law (1940)] (1940)
50 Yale L. J. 184; Wilson, Book Review [Shulman and James, Cases and Materials
on the Law of Torts (1942)]
(1943) 31 Georgetown L. J. 497. For a practitioner's
view see Underwood, Book Review [McBane, Cases and Materials on Civil Procedure
tive
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noteworthy proposal has been made by the president of the American
Law Institute who, in effect, suggests that the Restatement should be
adopted as the principal text in "statutory" courses, and as a supple
mentary teaching tool in those other courses in which the training value
of the

method does not warrant the expenditure.138
Moreover, it should not be overlooked that a similar method has been
developed and generally accepted in the teaching of business law, which,
case

though of course on a different level, is faced with the same problem of
reconciling the need for both training and information with limitations
of time and capacity. Occasionally, the hypothetical case (together with
139
In
a short text) attempts to furnish a "substitute for case material"
"the
use
case
it
that
of
mate
seems
to
be
general, however,
recognized
rial, should aid the student in his application of the general principles
to definite situations."140 On the other hand, we find the general opinion
that "valuable and essential as the casebook is, it cannot be used effec
tively without a textbook any more than a textbook can be used effec
tively without a casebook."141 "A trend toward a combination text and
book" seems obvious.142
True, the student may be "bottle-fed" by any text he may be re
quired or permitted to use. But it has been recognized that necessity
demands this to some extent.14* True, there may be no "nice balance
between the case method and the text method of instruction";144 but
case

(1941)] (1941) 28 Va. L. Rev. 125, who "would prefer a book half cases, half text". An in
teresting, though isolated, modern example of a case-text book is Keigwxn, Cases on Torts
(3d ed. 1929) (with "summaries of the doctrine upon the several subjects"). Professor Keigwin expected the "supplementary statement of principles to afford the background requisite
for an understanding of the cases and to serve as a framework for an intelligent syn
thesis of the student's acquisition from them" (p. iii). (For a bibliography of Keigwin,
see (1940) 29 Georgetown L. J. preceding p. 1). See also Gregory and Borchardt, Cases
and Materials on Torts (1938, mimeographed).
""Lewis, The Value of Use of American Law Institute Restatements in the Teaching
of Law (1933) 7 Am. L. School Rev. 738. The Restatement is extensively used, e.g., in
Aigler, Bigelow and Powell, Cases and Materials on the Law or Property (1942) ;
Rondell, Cases and Materials on Rights in Land (1941).
Teevan, Business Law Literature A Survey (1942) 9 Am. L. School Rev. 1S03, 1505,
discussing Lavine, Manual on Commercial Law (1940).
140Dillavou and Howard, Principles of Business Law (1928) preface.
"Teevan, supra note 139, at 1511.
142Smith, Changing Trends in the Field of Teaching Business Law (1942) 9 Am. L
School Rev. 1497, 1501.
143Lattin, supra note 16, at 172.
144Brownell, supra note 54, at 537.
�
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elsewhere the teacher's skill will be decisive. There seems to be
one serious obstacle, however, to the early development of a case-text
method of law teaching, i.e., the lack of high-class textbooks in most

here

as

fields of the law." Most of

our

great scholars have left the production

of these discredited teaching
incompetent writers in whose hands
and have often become what has
discredited
they have been further
"headnotes
as
been well characterized
arranged horizontally".145 Deci
if
this vicious circle can be cut.
sive progress will be achieved only
the
textbook
a teaching tool, worthy of
Only the very ablest will make
supplementing the magnificent products of American casebook writtools to

ing.146
The case- textbook of the future will take over that task which, in the
past, the casebook has undertaken again and again to the serious detri
ment of the latter, i.e., the task of furnishing a reference book "which
the student will wish to retain and take out into his

practice".147 The
"materials" in footnotes and textnotes of the modern casebook have
induced many authors to contend for reference completeness, particularly
in the absence of a competing textbook 148 Many casebooks have thus
become "textbooks in reality".149 But the practitioner, the most impor^Chafee,

Book Review

cellation of

[Black,

A Treatise

Written Instruments (1916)]

Rescission

on the

(1916)

of

Contracts

and

Can

30 Harv. L. Rev. 300.

""Until the casebook

came to claim almost all of the time, the talent and the energy
legal scholars, textbook writing had been developed as highly as it is in
England today. Reuschlein, supra note 10, passim. A glance into European textbook litera
ture will show that there the textbook for teaching purposes has always been considered
as the most esteemed product of life-long experience and accumulation of knowledge and
thought, worthy of judicial attention. The time may not be too far off when in this coun
try too "the courts will look for their law in the authentic and constructive writings of
great lawyers" Salmond, The Literature of Law (1922) 22 Col. L. Rev. 197, 207. See
also Komar, Text-Books As Authority in Anglo-American Law (1923) 11 Calif. L. Rev.
397; cf. Patterson, supra note 1, at 1262: "It is too much to hope that courts will eventually
cite such casebooks in their opinions.
."
U7Wilson, supra note 22, at 6SS. A reference textbook might render the additional ser
vice of helping to replace that digest classification of our law which now accounts for
a hardly defensible waste of
space and time. See Armstrong, A Practicing Lawyer Looks
at Legal Education (1940) 9 Am. L. School Rev. 775.
""See e.g., Hanna, op. cit. supra note 19, at viii; Chafee and Simpson, op. cit. supra note
1, at vii; Landis, op. cit. supra note 27, at viii ;' Costigan, op. cit. supra note 44;
Handler, Cases and Materials on Trade Regulations (1937) at viii; Berle and Magill,
Cases on Corporation Finance (1942). See also Puttkammer, Book Review [Michael
and Wechsler, Criminal Law and Its Administration
(1940)] (1941) 8 U. of Cm. L.

of American

.

Rev. 386.

""Landman,

The Case Method

of

Studying Law

�

A Critique

(1930) 68.
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tant consumer of reference

books, may refuse to be an "appropriate
finder" of material which, on purpose, is arranged unsystematically.
Even the best index, or the novel and valuable feature of the table of
cited cases,

or

an

exhaustive

bibliography150

will be

inadequate.151

It

that, on the one hand, the primary training aim of the casebook
can be but impaired by its merits as a reference book, and that, on the
other hand, the reference value of a law book can be no more a by
product than its information value.
appears

Conclusion
An historical and

comparative study of casebook writing reveals the
kind of division of labor in imparting both information
and training to legal education. While this need has occasionally been
invoked to justify the existence of textbook schools of a predominantly
informational character, our great law schools will always insist on
need of

giving

some

their students both information and

the division of labor is undertaken in

In these schools

training.152

different way. Lectures and text
extent as the primary means of im
a

readings are serving to an increasing
parting knowledge of legal rules, while case analysis in class discussion
and home study are designed to preserve the unique achievement of Amer
ican common law training. The case-textbook153 appears as the most
appropriate teaching tool for such courses, a tool containing a text, as
short, as clear, as systematic as possible, and not afraid of helping
but designed to help the student, and cases, as long, as involved, as
unsystematic as may be desirable and relieved of any attempt at teach
ing "the law".
As early as thirty years ago, in the first critical essay on the prob
lem of casebook writing, it was assumed "that the comparative merits
^McGowan, Book Review [Osborne,

Cases

and

Materials

(1940)] (1942) 30 Georgetown L. J. 325, 326.
mOn the other hand, a good index is generally considered
casebook.

(1941)]

as

on

a

Property

Security

valuable feature of the

See e.g., Kennedy, Book Review [Maurer, Cases on Constitutional Law
(1942) 30 Georgetown L. J. 578. Its absence is always felt as a serious defect

See e.g., Zlinkoff, Book Review [Berle
(1942)] (1942) 42 Col. L. Rev. 1380.

and

Magill, Cases

on

Corporation Finance

note 11, at 385; Radin, supra note 10, at 1086. See also the
division of labor between Columbia (case) and New York University Law

"^ee Reed, op. cit. supra

attempt

at

a

School (text)

(1893)

proposed by Thompson, Methods of Instruction

as

At American Law Schools

6 Col. L. Times 135.

^'Various

new

Bathurst, supra

names

note 127

proposed: see Llewellyn, supra note 4 ("coursebook")
("Source book"); Riesman, supra note 16 ("classbook")

have been

.

;
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of the case-book and text-book methods of teaching law are no longer
an issue in legal education."154 Today, after having seen the casebook
method survive many years of continuous attack, we are certainly justi
fied in maintaining this assumption in its favor. But we should realizt
that the victorious survival of the casebook is not necessarily due tc
the inherent infallibility of any one of its historical types, but rathei
its admirable adaptability to ever changing needs. That the process
of growth and adaptation has not come to rest is shown by the numerous
and varied experiments of casebook writers discussed in this paper,
"A regeneration of our teaching is under way; it calls for new tools
which will continue the virtues of the old, yet fill new needs."155

to

1B4Kales, supra

note

19,

21 Harv. L. Rev. at 92. See also

tion at American Law Schools

(1893)

are not approved of by the instructors".
""Llewellyn, op. cit. supra note 3, at xxii.

and

Garrison, Methods of Instruc
are hardly used

6 Col. L. Times 193: "Text books

THE FEDERAL REGISTER� FORUM OF THE
GOVERNMENT AND THE PEOPLE
J. C. Ruddy*

and

B. S. Simmons**

T^EN years and three months ago, on December 10, 1934, a little known
but very effective country lawyer from Texas,1 during the course
of

argument before the United States Supreme Court, pulled

out of
old
of
the
Petroleum
pocket
bedragged, lop-eared,
copy
Regula
tions published by the Petroleum Administration and waving it in the
eyes of an astonished court said: "There, Your Honor, is the law that
I had to consult to defend my client's rights."2 He was correct. It was
all the regulatory law he was able to get. On January 7, 1935, the
highest tribunal decided the country lawyer was right, the government
an

his

a

agency

wrong.3

The court,

speaking through

Mr. Chief.

Justice Hughes,

stated:4
"The controversy with respect to the provision of � 4 of Article III of the
Petroleum Code was initiated and proceeded in the Courts below upon a false
assumption. That assumption was that this section still contained the para
graph (eliminated by the Executive Order of September 13, 1933) by which
production in excess of assigned quotas was made an unfair practice and a
violation of the Code. Whatever the cause of the failure to give appropriate
public notice of the change in the section, with the result that the persons
affected, the prosecuting authorities, and the courts, were alike ignorant of
the alteration, the fact is that the attack in this respect was upon a provision
which did not exist."

The Court stated further:5
*J. C. Ruddy, LL.B. (1937) Columbia University; Senior Attorney, Division of the
Columbia; Formerly Special Agent,

Federal Register. Member of the Bar of the District of
Legal Division, Federal Housing Administration.

Simmons, LL.B. (1938) Georgetown University; Associate Attorney, Division of
Register. Member of the Bar of Kentucky; Formerly, Special Investigator,
Joint Committee on Reduction of Non-essential Federal Expenditures, United States
Congress.
Opinions expressed in this article are those of the authors, and do not necessarily reflect
the views of the Division of the Federal Register.
1J. N. Saye of Longview, Texas, who argued the cause and filed a brief for the peti
tioners in Amazon Petroleum Corporation v. Ryan, 293 U. S. 388 (1935).
"Comment made by Judge Harold M. Stephens in testimony, Hearings before Sub-Com
mittee No. II of Committee on the Judiciary, House of Representatives, on H. R. 11337
and H. R. 10932, 74th Cong., 2d Sess. (1936) 18.
'Panama Refining Co. v. Ryan, 293 U. S. 388 (1935).
**B. S.

the Federal

*Id. at 412.
sId. at 433.
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"We see no escape from the conclusion that the Executive Orders of July 11,
1933, and July 14, 1933, and the Regulations issued by the. Secretary of. the
Interior thereunder, are without constitutional authority."

The

chronology of the

case

is

briefly developed

in the

following

summary:
On July 11, 1933, the President by E.O. 6199 and pursuant to � 9 (c) of
the NIRA Act, 48 Stat. 200, IS U. S. C. 709 (c), prohibited the trans
portation in interstate and foreign commerce petroleum and the products
thereof produced or withdrawn from storage in excess of an amount per
mitted by any state law or valid regulation or order issued by any board,
commission, officer or other duly authorized agency of a state.
2. On July 14, 1933, the President by E.O. 6204 and pursuant to � 10 (a) of
the NIRA Act, 48 Stat. 200, IS U. S. C. 710 (a), authorized the Secretary
of Interior to exercise all the powers vested in the President for the pur
pose of enforcing � 9 (c) and E.O. 6199 of July 11, 1933, with full authority
to promulgate rules and regulations as he may deem necessary. The Secre
1.

3.
4.

tary of Interior then issued Regulations IV, V and VII relating to the
petroleum industry.
On Aug. 19, 1933, the President, by E.O. 6256 and pursuant to Title I of
NIRA Act approved a Code of Fair Competition for the Petroleum Industry.
On Aug. 28, 1933, the President, by E.O. 6260A pursuant to the NIRA Act
designated the Secretary of Interior as the administrator and the Depart
of the Interior as the federal agency, to exercise on behalf of the
President all powers vested in the latter under the Act and the Petroleum
Code.
Article III, Section 4, Paragraph 2 of the Petroleum Code provided for a
ment

5.

6.

limitation of production by allocation of quotas as follows: "If any sub
division into quotas of production allocated to any State shall be made
within a State any production by any person, as person is defined in Article I,
Section 3 of this code in excess of any such quota assigned to him, shall
be deemed an unfair trade practice and in violation of this code."
On September 13, 1933, the President by E.O. 6284A, pursuant to the NIRA
Act, modified certain provisions of the Petroleum Code eliminating Para

graph 2, Section 4, Article III.

brought in October 1933, the Panama Refining
Company attacking Regulations IV, V and VII of the Secretary of
Interior, the Amazon Petroleum Corporation attacking the limitation
of production through the allocation of quotas required under Article
III, Section 4, Paragraph 2 of the Petroleum Code. In the Amazon
Petroleum Corporation suit, the court below specifically enjoined the
defendants from enforcing the second paragraph of � 4, Article III of
the Code, both plaintiffs, defendants and the court being unaware of its
elimination by E.O. 6 2 84 A on September 13, 1933, and still believing
The two suits

were

it in full force and effect.8
"Panama Refining Co.

v.

Ryan, 5 F. Supp. 639 (E. D. Tex. 1934).
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Justice Harold M. Stephens of the
(who as the then Assistant
for the Government in these cases)

of the District of Columbia

Attorney General argued the cause
may be quoted in the case analysis when he said:
"The

important thing is that the public, not merely lawyers but the general
is entitled to the situation where it will be the duty of the Government,
some agency of the Government, to publish officially the orders and regula

public,
or

tions which constitute law, and which amend law, and which change law, in
order that the public will have a right to get, and have a dependable place to
get such regulations.
"If I may refer to an unhappy experience that I had before the United States
Supreme Court, since you spoke of it, here is the situation in that case: There
.

.

.

were two cases before the United States Supreme Court at that time, the
Smith case, which was a criminal case, and the Panama Refining case, which
At that time, I was Assistant Attorney General with the
was a civil case.
Antitrust Division, in charge of that litigation. It had been handled in the
lower court by a lawyer in Petroleum Administration, through a relationship
which existed at that time.
"By a defective order, a defective Executive order I say defective, in the
I mean, it accomplished an amendment not intended,
sense that it transferred
and in September of 1933 that had been stripped from the oil code. The only
feature of it that made any material difference, referred to producing oil above
a particular quota. There [sic] was not known even to the members of the Petro
leum Administration, according to their assertion, until a long while after it
took place. They did not even realize the effect of the order, itself, and it
never came to the attention of the Department of Justice until the summer of
1934, when that litigation first reached our immediate responsibility, and then
we found it only through the diligent search of a member of my staff, who
insisted upon seeing either the original Executive order or the photostats that
He never did get to
are in the possession of the Petroleum Administration.
He
of
that
order.
the
I
as
finally
got a photostatic
original
remember,
see,
copy of the order. It never had been filed at the State Department, and al
though upon suggestion to the Petroleum Administration that it ought to be
filed in the State Department, it was not filed there until December 1933, which
�

�

after the argument of the oil cases.
"We felt it our duty, in the Department of Justice, as soon as we found the
code was defective under which these cases had been brought, to dismiss the
criminal case, and we felt that it was our responsibility to call the attention
of the Supreme Court to the defect in this order."7

was

A further illustration of the comparatively recent difficulty of obtain
ing authentic texts of regulations is found in the predicament of an
to
attorney in the Department of Justice, who, in 1930, was assigned
an opinion for the Attorney General. It involved the
of
draft
a
prepare
''Hearings, supra

note

2,

at

14, IS.
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of two school teachers in Illinois who had endorsed their Liberty
Bonds in blank and sent them in for redemption, only to have them
stolen after endorsement. The question presented was whether or not
they were entitled to have them replaced, or whether their endorsement
in blank deprived them of their property after the bonds were stolen.
The attorney found a law which said that the Secretary of Treasury

plight

bonds, under regulations to be prescribed by him.
Naturally, he looked for the regulations. He hunted high and low
through the Department of Justice with no success. He called the Bond
Division of the Treasury Department and inquired. Back over the
telephone came this answer: "Why, yes; there is such a regulation, but
it has been out of print for years. If you will come over here, we will
be glad to let you see it." The attorney hastened to the Treasuiy De
partment. "Is this the latest thing?", he said. "No," was the answer,
may restore stolen

"there have been three

or

four amendments. We have them in the drawer

completely controlled the matter
question. They had never been printed.8
As early as 1890 in England as in this country, lack of systematic
filing and publication of rules, orders, and regulations made it difficult

here." The content of the amendments
in

discover how statutory power had been exercised and carried
9
England was enacted in 1893.
Similar statutes were enacted in Australia,10 Northern Ireland,11 Can
ada,12 India,13 New Zealand14 and South Africa.15
Aside from the activity of our thirty-one presidents in the promulgation
of proclamations and in the issuance of executive orders, there were
issued in the past, and there continues to be issued at the present time,
by more than 130 departments and bureaus of the Federal Govern
ment, a tremendous number of regulations and rules affecting the general
public. In addition to these, a varied assortment of administrative
for

one

out.

to

The Rules Publication Act of

orders, directives,
same

notices and other documents

are

also issued

by

the

government agencies, many of them elaborately complicated by

amendments

and

supplements,

revised

and

otherwise

�

a

world

"Hearings, supra note 2, at 18, 19.
"56 & 57 Vict. c. 66 (1893).
"2 Commonwealth Acts 105 (1903)

of

as amended by 14 Commonwealth Acts 17 (1916).
u15 & 16, Geo. V, c. 6 (1925).
"Canada Rev. Stat. (1927) c. 162, �� 28-30.
"General Rules and Orders Made under Enactments in Force in British India (3d

ed. 1926).

"Rules and regulations are officially published in the New Zealand Gazette.
"The Minister of Justice publishes compilations of regulations every few years.
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myriad executive legislation. Up to the year 1935 it was difficult, if not
impossible, to find them. Even when found, their true meaning and rela
tion to the public had to be determined from the standpoint of the
statutory approach for they could only have the force and effect of law
when properly implementing a legislative enactment. During this deter
minative period the property and persons of citizens was at stake.
The laws of Congress were easily available. The regulations under
them were not. In most instances the regulations were closer to the
citizen's "inalienable rights" than the basic legislative acts, hence their
consideration and analysis was of great importance. As to a method for
the publication of regulations and rules and their distribution there was
utter chaos. Officials of the departments and agencies issuing them fre
quently did not know all of their own regulations. Executive orders
frequently embodied regulations. A Committee of the American Bar
Association had this to say on the subject:
"The
not

practice of filing Executive Orders with the Department of State is
uniformly or regularly followed, and the totals are really greater than above

indicated.

Some orders

are

retained

or

buried in the files of the Government

Departments, some are confidential and are not published, and the practice
as to printing and publication of orders is not uniform.
Some orders are made
known and available rather promptly after their approval; the publication of
others may be delayed a month or more, with consequent confusion in number
ing. The comparatively large number of recent orders which incorporate pro
visions purporting to impose criminal penalties by way of fine and imprisonment
for violation is without numerical precedent in the history of government."16
Such disorder concerning executive orders and statutory rules and regu
lations demanded an immediate solution.
In 1934 the Administrative Law Section of the American Bar Asso
ciation adopted a recommendation that "Rules, regulations, and other
exercises of legislative power by executive or administrative officials
should be made easily and readily available at some central office, and,
with appropriate provision for emergency cases, should be subjected to

requirements by way of registration and publication as pre
requisite to their going into force and effect."17 The Federal Register
Act18 "To provide for the custody of Federal proclamations, orders,
regulations, notices, and other documents, and for the prompt and uni
." was the direct result of this
form printing and distribution thereof
certain

.

.

"H. R. Rep. No. 280, 74th Cong., 1st Sess. (193S) 2.
"1 Code or Federal Regulations (1939) iv.
waq Qtat

Snn

denta

as

amended: 44 U. S. C. 5 301. et

sea.

(1Q40L
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recommendation. Section 4 of the Act defines "document" as "any
Presidential proclamation or Executive order and any order, regulation,
rule, certificate, code of fair competition, license, notice, or similar instru
."
ment issued, prescribed, or promulgated by a Federal Agency;
Prior to July 26, 1935, an important and far reaching defect in the
field of administrative law was the deficiency of adequate public informa
tion concerning its substance and procedure. The publications of most
government agencies on this subject were out of date or too generalized
.

.

Laymen and lawyers alike, accustomed to the traditional
processes of legislation and adjudication, were baffled by a lack of pub
lished information to which they could turn when confronted with
administrative problems. Where necessary information had to be secured
through oral discussion or inquiry, it was natural that parties should
complain of "a government of men". Where public regulation is not
adequately expressed in rules, then complaints regarding "unrestrained
delegation of legislative authority" are aggravated. The Federal Register
has done much in the past eight and one-half years to alleviate these
difficulties. The individual government agencies themselves can help to
do much more by periodical revisions of such regulations as they ad
minister, particularly those rules which have the force and effect of law.
Another urgent need is strict adherence to a policy of coordinating the
issuance dates of agency documents with the dates of their filing with
the Federal Register Division. The Federal Register makes it possible
for citizens to discover what rules, if any, have been made as well as
to acquaint them with the authentic text.19
Rules and regulations are not the only materials of administrative law.
There are, in addition, (1) the decisions of each government agency,

in character.

of which

accompanied by reasoned opinions and only
published, (2) the reports to Congress of the agencies,
which contain a variety of useful information but which are not always
readily available to the public at large, (3) the interpretative rulings
made by agencies or their general counsel, which frequently are not
published, (4) notices, press releases, speeches and other statements of
policy which are easily lost and obviously cannot be distributed to or
kept by all who might some day have use for them, and (5) the deci
sions of the courts upon review, enforcement, or restraint of adminis
trative action, which are few in number and deal for the most part either
with purely formal matters or with the details of a particular case. All
only

some

some

of which

are

are

"Sen. Doc. No. 8, 77th Cong., 1st Sess. (1941) 25.
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of these types of information should be made available, in orderly and
readily accessible form, to the general public. Some of these documents
are
are

merely filed with the Division of the Federal Register and others
both filed and published in the daily issues of the Federal Register.20

To

bring such scattered materials together, to know which are super
seded, and to fill in essential details is a task that the government agency
itself must

perform.21
Obviously, all documents cannot feasibly be published. Many of them
are of purely private and individual concern or are the type that relate
internally to the administration of the various agencies, affecting only
officers, agents and employees of the Federal government, as distin
guished from those affecting the general public. They are described as
documents that do not have "general applicability and legal affect." The
proper selection of rules and regulations for publication can be more
readily left to administrative action than to exact definition in the
statute. In general, matters requiring determinations by attorneys of
the Federal Register Division as to whether or not a document shall be
filed or published fall within the following three categories expressed
in Section 5 (a) of the Act:22
1.

All Presidential

bility
2.

and

proclamations and executive orders having general applica
legal affect.

Such documents

or

classes of documents

as

the President shall determine

from time to time to have

3.

general applicability and legal affect.
Such documents or classes of documents as may be required to be published
by an act of Congress.

In accordance with Section 11 of the

Act,

as

amended,

each agency

July 1, 1938, filed with the Division of the Federal Register a com
plete codification of their documents in force and effect and, respectively,
on

by such agencies as authority for or invoked or used by
discharge of, any of their functions or activities on June 1,
These
1938.
regulations, rules and orders, some of which appeared in
the Federal Register from March 14, 1936 (the date of
issues
of
daily
the first issue) to June 1, 1938, were published in codified form in the
Code of Federal Regulations, comprising fourteen volumes, each of
normal book size. This regulatory code has fifty titles appropriately
paralleling the United States Code. Upon the appearance of the Code
relied upon
them in the

'"'See 38 Ops. Att'y Gen. (1935) 359 in

re

filing

or

publishing,

notice.

aSEN. Doc. No. 8, 77th Cong., 1st Sess. (1941) 25, 26.
"49 Stat. 501 (1935), 44 U. S. C. � 305 (1940).

or

both, being constructive
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Regulations, the bound volumes of the Federal Register
became obsolete. A complete set of the Code of Federal Regulations
with its supplements (annual and cumulative) consists of thirty-four
books of average size, the use of which is indispensable to the student
and the practitioner in the field of administrative law.
Probably the most far reaching and useful reform affected by the
passage of the Federal Register Act was the orderly process of receiving,
numbering and publishing of executive orders. Although as early as
1907 the State Department had attempted to initiate a numbering
system for executive orders, apparently many of them, both prior and
subsequent to that date, were transmitted directly to agencies or indi
viduals affected thereby with the result that even today there is grave
doubt that all executive orders have been rescued from the Stygian
darkness that enveloped them over a period of years. Even during the
first years of the present administration, which has seen the evident
use of the executive order, the procedure for bringing them into the
light of day was not defined until E.O. 73 1623 of March" 13, 1936, made
its appearance in the March 14th issue of the Federal Register. Since
that date an average of two hundred and fifty-six executive orders have
been so published annually. No discussion of these Presidential decrees
would be complete without mention of the executive order of Febru
ary 18, 1936, which prescribes the manner in which these documents
shall be publishec'.24
The condition condemned in the Panama Refining case has been cor
rected in that most executive orders and administrative regulations are
now published promptly in one official
publication, namely, the Federal
Register. However, in constitutional government no regulation can have
the force and effect of law unless implemented to its parent statute.
Much has been said of the so-called "primary standard" set by a statute
and to which regulations issued under such statute must conform. The
legislature declares the policy of the law and fixes the legal principles
which control in given cases. It must provide some standard for the
guidance of the executive or administrative body or officer empowered
to execute the law.25 Executive officers are given by statute "power
to fill up the details" by prescribing administrative rules and regulations
to promote the purpose and the spirit of the legislation and to carry it
of Federal

"l Fed. Reg. 1 (1936).
^Exec. Order 7298, 1 Fed. Reg. 2284 (1936).
^Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935) ; Panama Refining Co.
v.

Ryan,

293 U. S. 388

(1935),
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into effect and this action of the legislature in giving rules and regula
tions the force and effect of law does not always violate constitutional

inhibitions.26

Regulatory power is almost exclusively administrative in
its nature, with the caution that the promulgation of rules cannot extend
to rule-making which subverts the statute.27 The legislature cannot
authorize executive officers to make rules or regulations contrary to
existing statute, or to repeal or abrogate such statutes.28
The Congress of the United States does not regard itself as a mere

policies first laid down and then
by
agencies. It still thinks of itself as the
nation's chief policy-making body. It is still jealous of its constitutional
right to lay down the law for the executive agencies to follow. Conse
quently, when the law which is laid down is flouted, circumverted or
disregarded, it feels the fault can be laid squarely upon the adminis
supplier

of funds

carried out

or

an

approver of

administrative

If anyone has grave doubts on this score, let him follow the
language of a recent report of the Select Committee to Investigate Acts
trators.

of Executive

Agencies Beyond the Scope of Their Authority.29
referring to the OPA this Committee relates that this agency "has
assumed unauthorized powers to legislate by regulation and has, by
misinterpretation of Acts of Congress, set up a nation-wide system of
judicial tribunals through which this executive agency judges the actions
of American citizens relative to its own regulations and orders and
imposes drastic and unconstitutional penalties upon those citizens, de
priving them in certain instances of vital rights and liberties without
due process of law".30 This conclusion, unfortunately, is based upon
the facts. Congress, in the Emergency Price Control Act, prescribed
three methods of enforcing price ceilings, through ( 1 ) court injunctions,
(2) criminal penalties, or (3) revocation of dealers' licenses under court
order.31 Congress, eliminated from the Price Control bill suggested by
the administration the section permitting revocation of licenses without
court action.32 But the OPA sought to accomplish by indirection what
it was denied by direction. Under the broad authority of the Second
In

Shreveport Grain & Elevator Co., 287 U. S, 77 (1932) ; United States
(1911).
"St. Louis Independent Packing Co. v. Houston, 215 Fed. 553 (C. C. A. 8th, 1914).
""McKenney v. Farnsworth, 121 Me. 450, 118 Atl. 237 (1922).
aH. R. Rep. No. 862, 78th Cong., 1st Sess. (1943).
"United States

v.

Grimaud,

v.

220 U. S. 506

"Id. at 2.
"56 Stat. 23, 50 U. S. C. App. � 901 et seq. (Supp. 1942).
aaH. R. Rep. No. 1658, 77th Cong., 2d Sess. (1942).
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War Powers

Act,33 this agency set up a system of hearing commissioners
compliance with numerous price ceilings by depriving citizens
pi rationed commodities. As the Price Administrator pointed out, this
is undoubtedly the easiest way to check the growth of the black markets.
It is not, however, the method prescribed by the lawmaking body which
had a worthy motive in denying this power to the OPA. Congress feared
that the revocation of licenses by administrative action through the
medium of a final order, without judicial review, would lead to encroach
ments upon civil liberties. It did. In Philadelphia, May Agnes Smith
and Maude M. Layer ran afoul of an OPA "Hearing Commissioner"
who suspended the rights of these two women to acquire rationed com
modities for eight and six months, respectively. Here we have the
anomalous situation where an OPA "court", set up without approval of
the Congress, lays claim to the authority to sentence citizens to hunger,
if not starvation. Although execution of this order was suspended and
the "culprits" were put on probation with a warning that any further in
fraction of the rationing rules would bring severe penalties upon their
heads, the fact remains that Congress has given the OPA no specific
who force

powers that would authorize such administrative action. The methods
expressed in the Emergency Price Control Act for enforcement of ration

(2) fines and imprisonment
lawmaking body prescribed no
other methods of enforcement certainly implied that it did not intend
to authorize the OPA to impose hunger upon violators of ration rules
by withdrawal of rationed commodities as a penalty. This method of
"withdrawing rationed commodities" to enforce price ceilings has had
the effect of putting many firms out of business. The resulting penalties,
hunger and loss of business, are carried out with no other safeguard
than the administrative discretion of the OPA officials; and since this
system was invented exclusively by executive action, the aggrieved citi
zen is left to devise his own method, if any, of getting his case before
ing

orders

are

(1)

for willful violators.

a

court

and

injunctions,

The fact that the

court.34
On the other side of this

picture,

Deputy Administrator of En
legal authority for the "suspen
Emergency Price Control Act,36

the

forcement for the OPA admits that the
sion order"35 does not rest upon the

"56 Stat. 176, SO U. S. C. App. � 631 et seq. (Supp. 1942).
^Pusey, Sample of Bureaucracy, Washington Post, Nov. 23, 1943, p. 13, col. 3.
^A suspension order is simply an order which states that any firm or individual who
has violated OPA regulations governing the rationing of a scarce commodity shall for
stated period of time, be suspended from receiving supplies of such scarce commodity.

a
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but is to be found in the language of the Second War Powers Act37
which provides that the President may allocate shortage materials "in
such manner, upon such conditions and to such extent as he shall deem
necessary or appropriate in the public interest and to promote the
national defense".38 Suspension order proceedings, he relates, are used
not only by the OPA but by all other agencies to whom the President
has delegated his powers of allocation, including the War Production
Board, the War Food Administration, and the Petroleum Administration
for War. The OPA

procedure for determining issues in suspension order
provides for a hearing, an appeal from the original decision to
the hearing administrator, and a judicial review of the administrative
determination by the courts.39 Relatively few court proceedings for the
revocation of licenses have been instituted by the OPA under the en
forcement provisions of the Emergency Price Control Act (11 cases up
through September 1943). In addition, OPA has instituted 3194 suits
for injunction under their Act, more than half involving price violations;
417 treble damage suits, all involving price violations; and 4013 criminal
proceedings, somewhat less than half involving price violations, all
brought under the enforcement provisions of the Price Control law. This
compares with 5563 suspension order proceedings instituted under the
authority contained in the Presidential delegation40 to the War Pro
duction Board and the redelegation41 by the War Production Board to
the Office of Price Administration of the "allocation of shortage mate
rials" provision of the Second War Powers Act,42 less than ten per cent
of which involved over ceiling charges.43
cases

Another illustration of the friction between the executive order and
the statute may be shown from the slow
Owners Loan Corporation.
"The Home Owners' Loan

liquidation

Corporation Act

of 1933

process of the Home

expressly provides that

amended; SO U. S. C. App. � 901 et seq. (Supp. 1942).
amended; SO U. S. C. App. � 631 et seq. (Supp. 1942).
^56 Stat. 178, 50 U. S. C. App. � 633 (Supp. 1942).
^The OPA "system of courts", with some variations, appears to be modeled upon the
recommendations of the Attorney General's Committee on Administrative Procedure and
the proposed bill accompanying that committee's report, the latest version of which ap
pears in some detail in Legis. (1944) 30 A. B. A. J. 7.
"7 Fed. Reg. 329, 527 (1942).
"7 Fed. Reg. 562 (1942).
^56 Stat. 176, SO U. S. C. App. � 631 et seq. (1942).
"Letter to the Editor from Thomas I. Emerson, Deputy Administrator, Enforcement
Department, Office of Price Administration, in Washington Post, Nov. 26, 1943, p. 10, col. S.
MS6 Stat. 23,
OTS6 Stat. 176

as

as
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the Home Owners' Loan Corporation shall operate under a board of directors
composed of the members of the Federal Home Loan Bank Board and that
the 'members of the Board shall constitute the board of directors of the Corpo
ration and shall serve as such directors without additional compensation.' How
ever, under the direction contained in Executive Order 9070, of February 24,

1942, the exclusive functions,

powers, and duties of the board of directors of

the Home Owners' Loan

Corporation were given to the Commissioner of the
Federal Home Loan Bank Administration, leaving the Corporation without
a board of directors, whereas the language of the original enactment specified
and still requires that there shall be a board of directors for the Home Owners'
Loan Corporation. Under the terms of the First War Powers Act, 1941 (Public
Law 354, 77th Cong., approved December 18, 1941), the Presidential authority
extended to the 'redistribution of the functions among the executive agencies,'
including 'governmental corporations'; however, a further proviso in the same
act states, that 'the authority by this title granted shall be exercised only in
matters relating to the conduct of the present war.' Prior to the present conflict
the termination date of the activities of the Home Owners' Loan Corporation
had been provided for by two provisions of law specifically relating to its liqui
dation. It is difficult to conceive that the Corporation is connected with the
conduct of the war in such a manner as to come within the provisions of the
First War Powers Act with respect to the redistribution of its functions and
duties. Subsequent Executive action had the theoretical effect of dissolving
the Home Owners' Loan Corporation as such, because of the abolition of the
Board of directors."44 (Footnote omitted.)

That the clash of the executive order and the statute is continuing
day to day is evident from recent conduct of legislature and the
executive. The Act of June 11, 1942, provides in Section 12 :45
from

"Sec. 12. Whenever the Chairman of the War Production Board shall, after
consultation with the Attorney General, find, and so certify to the Attorney
General in writing, that the doing of any act or thing, or the omission to do
or thing, by one or more persons during the period that this section is
effect, in compliance with any request or approval made by the Chairman
in writing, is requisite to the prosecution of the war, such act, thing or omis
sion shall be deemed in the public interest and no prosecution or civil action

any act

in

shall be commenced with reference thereto under the antitrust laws of the
United States or the Federal Trade Commission Act. Such finding and certificate
may in his discretion be withdrawn at any time by the Chairman by giving
notice of such withdrawal to the Attorney General, whereupon the provisions of
this section shall not apply to any subsequent act or omission by reason of such

finding

or

certificate."

(Italics supplied.)

On December
him

5, 1942, the President, by virtue of authority vested
by "the Constitution and the statutes of the United States,

"Sen. Doc. No. 48, 78th Cong., 1st Sess. (1943).
"56 Stat. 357, 50 U. S. C. App. � 1112 (Supp. 1942).

in
as
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President of the United States and as Commander-in-Chief of the Army
Navy", issued Executive Order 9280 which provides in part:46

and

"8.

The

Secretary (of Agriculture), in carrying out the responsibilities im
by this Executive Order, may, subject to provisions of this
Executive Order, exercise the following powers in addition to the powers here

posed

upon him

tofore vested in him.
f. The powers with respect to antitrust prosecu
tions vested in the Chairman of the War Production Board by Section '12 of
the Act of June 11, 1942, Public Law 603, 77th Congress."
...

On April 19, 1943, under the same authority plus that contained in
the First War Powers Act 47 the President issued Executive Order 9334
which provides in part:48
"Sec. 2. All powers, functions, and duties of the Secretary of Agriculture (a)
under Executive Order 9280 of December 5, 1942,
are transferred to and
shall be exercised and performed by the War Food Administrator.
."
...

.

In order to make this
9334

picture complete

.

Section 4 of Executive Order

provides:49

In addition to the powers and authority granted by this order,
"Sec 4.
and in order to carry out its purposes, the Secretary of Agriculture and the
War Food Administrator, to the extent necessary to enable them to perform
their respective duties and functions, shall each have authority to exercise any
and all of the powers vested in the other by statute or otherwise; and the
exercise of any such power by either of them shall be deemed to be authorized
and in accordance with this order, and shall not be subject to challenge by
any third

party affected by the exercise of the powers on the ground that the
action taken was within the jurisdiction of the Secretary of Agriculture rather
than the War Food Administrator, or vice versa."

From this language one can readily see that Section 4 means just
this and nothing more. Query: Who is Secretary of Agriculture?
Out of an abundance of caution, and doubtlessly to clarify matters,
Section S provides:50

"Any provision of any Executive order or proclamation conflicting with this
superseded to the extent of such conflict. All prior directives,
rules, regulations, orders and similar instruments heretofore issued by any
Federal agency relating to matters concerning which authority is vested in
the War Food Administrator by this order shall continue in full force and
effect unless and until modified or revoked by orders or directives issued by or
Executive order is

"7 Fed. Reg. 10179 (1942).
"55 Stat. 838, as amended; 50 U. S. C. App. � 601
^8 Fed. Reg. 5423 (1943).

"Ibid.
"Ibid.

et seq.

(Supp. 1942).
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under the direction of the War Food Administrator pursuant to
in him."

This

impasse led

one

member of

Congress

to make the

authority vested

following

obser

vation:51
"We come now to Executive Order No. 9334. This I understand is Executive
Order No. 9322 as amended. Executive Order No. 9322 was issued on March 26,
but was corrected and numbered 9334 on April 19, 1943. This is how quickly
the change occurred. It created in the Department of Agriculture an adminis
trator of food production and distribution which, if you will study it, you will
find involved a distinct encroachment upon the powers defined by statute and
conferred upon the Secretary of Agriculture. Section 3 transferred the un
expended balances of appropriations from the Department of Agriculture to the
War Food Administrator. Considerable legislative legerdemain an this section
created an hiatus as to whether or not there existed legal authority to replace
the Secretary of Agriculture with the War Food Administrator, and we heard
discussions on this floor concerning that matter."

These illustrations are sufficient to indicate the nature of the problem
presented to the Federal Register Division when executive orders and
administrative regulations of questionable validity are filed for publica
tion. The phrase "general applicability and legal effect" contained in
the Federal Register Act is the trade-mark of all regulations having
the force and effect of law. Some administrative regulations are issued

however, which a particular agency believes to have legal effect
but which actually do not, and which such agency mistakenly seeks to
enforce. Consequently, some regulations may be enforced today which
have not been filed nor published by the Federal Register Division.
now,

Thus, there is

a

possibility

that the latent administrative

activity

which

caused the Federal Register to be brought into being, and which activity
the Federal Register then sought to prevent, will again appear on the
scene of regulatory law.
This would negative the good effects accom
plished during the past eight years through the medium of official publi
cation in the daily issue. However, a measure of publication is given
some of the documents
falling within the realm of doubtful legality by
simply filing them with the Federal Register Division, where their pres
ence is deemed equivalent to
publication, and is constructive notice to
such members of the general public in any way affected by them.
During the last fifty years there has been a remarkable and rapid
development in the realm of private economic activity. Today six or
seven hundred statutory
provisions are applicable to this realm in one

n89 Cong. Rec, Nov. 2, 1943,

at 9135.
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or another.
Regulations, rules, and orders must necessarily be
promulgated and prescribed pursuant to these statutes in order that
the expressed will of Congress be carried out. Consequently, it has
been necessary (1) to organize suitable agencies for the administration
of various laws (2) to bestow powers and functions upon such agencies,
(3) to determine their relationship to other officers and agencies of the
government, (4) to prescribe procedures, (5) to develop and perfect
forms of administrative action, (6) to provide means of enforcing the
acts of each agency, and (7) to establish proper controls over such acts.
These methods are all requisite to the double end sought by Congress,
i.e., the protection of the individual as to guaranteed rights, and the
efficient administration of federal economic policy.
Today, as never before, the methods by which federal economic and
social policies are administered are being examined and questioned for
many reasons and from many quarters. The Federal Register is the
forum the common meeting ground between the government and the
general public. The Federal Register Act provides that upon the filing
of any document, "at least one copy shall be immediately available for
public inspection in the office of the Director of the Division."52
That the need for a central filing and publication is neither ephemeral
nor frivolous, and that the volume of regulations is increasing rather than
diminishing is best illustrated by the following table showing the number
of documents published in the Federal Register stemming from one
hundred and eighty-one agencies from March 1936 through December

way

�

�

1943

:
PUBLISHED
YEAR

DOCUMENTS

1936

3,439
3,819
3,937
4,844

1937
1938
1939

6,006
9,946

1940
1941

14,242
20,772

1942

1943

Total

66,995

Thus, during the period July 26, 1935, to January 1, 1944, a total of
66,995 documents have been implemented to a total of 3,692 public
'49 Stat. 500 (1935) 44 U. S. C. � 302 (1940).
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laws and resolutions enacted by Congress during the
average of more than 18 documents per statute.

same

period,

an

in 1944, the general public, bewildered and bedeviled by
and
unnecessary regulations, is in dire need of the stabilizing
necessary
influence of conclusive evidence to the effect that the Congress of the
United States proposes to be true to the instrument which gave it being
Once

again,

and life, the Constitution of the United States. Uncontrolled writing
regulations, rules, orders, directives, or whatever they may be termed
by administrative officials of the Federal Government, has become so
pernicious and frequent that the actual intention of the Congress is
often vitiated. There is much evidence to indicate that a fourth branch
of government has arisen the regulatory branch. It sometimes operates
of

�

without express constitutional sanction and contrary to the fundamental
principles of representative government, and in certain instances it is
acts which are

undermining and changing our form of gov
now administering this fourth branch
of the government will say that the regulations which they issue are not
laws, yet Mr. Chief Justice Hughes has been quoted as having said:
committing

Government officials

ernment.

"The making of regulations is essentially legislative in
forth what a citizen may or may not do."53

The

daily

reflects in

issue of the Federal

character,

Register, therefore, is

a

they

set

mirror which

the attitude of government regulatory agencies
public, affording the individual citizen a day to day

some measure

toward the

general

account of

administrative action and its effect upon his
of happiness".

and

for

pursuit

"89 Cong. Rec, Nov. 2, 1943, at 9134.

"life, liberty

