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NON-COMMUNIST AFFIDAVITS UNDER
THE TAFT-HARTLEY ACT
Lawrence Kearns*

I

Party of the United States of
provides that "All members shall be required to belong
to the respective trade unions to which they are eligible"1 and that "all
members shall strive to acquire an understanding of the fundamentals
of Marxism and at all times aim and apply Communist consciousness,
understanding, responsibility and initiative in their work and activity."2
lHE Constitution of the Communist

America

Lenin has left his followers the precept "to resort to all sorts of devices,
maneuvers, and illegal methods, to evasion and subterfuge, in order to

penetrate into the trade unions, to remain in them and to carry
Communist work in them at all costs."3

on

The reasons for Communist interest in the trade union movement are
obvious. First, a position as an officer in a labor union gives the Com
munist Party member a base of operations and an income. To the pubhe, he is built up as a union leader rather than as a Communist. The
nature of his work
organizing, negotiating, directing strikes brings
him close to the workers, where he can capitalize on the industrial in
justices and inequities that often exist and stir up class hatred and in
dustrial warfare. His job provides an excellent opportunity to practice
the theory and the techniques he has learned from his Communist
teachers. By ceaselessly working to improve the workers' lot, he is
looked up to by the workers as their champion and, if questions as to
his Communist background are raised, he instills in those he has helped,
the belief that his Communist views are a mere matter of politics, en�

*
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�

LL.B., Harvard (1938). Member of Massachusetts Bar,
problem.
1
Article IV, Section 14, February, 1947 Edition.
2
Article IV, Section 12, February, 1947 Edition.
3
"What If They Are Red?" by John P. Holly, page 2 (United Rank and File Edu
cational Committee, 153 West 33rd Street, New York 1, N. Y.).
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tirely separate from his activities as the hard-working labor leader and
no more to be the
subject of suspicion than the politics of a Democrat
or Republican or the
religion of a Catholic, Protestant, or Jew.
Once the Communists work themselves into the control of the top
posts of an International Union, control of their local affiliates is
tightened. Then the process of member education begins, by disseminat
ing the party line through the union newspaper. Union funds are donated
to Communist front causes. New Communist Party members and leaders
are recruited from the ranks of union members. The final step, as in
Czechoslovakia, comes with the dawn of the revolution when the welltrained and well-organized union takes over the plants in its industry
through workers' committees.

plan and dream of Communism is, of course, entirely
the philosophy of the genuine trade union movement in the
United States. The goal of American labor leaders is to improve the
welfare of the workers under our traditional democratic system. They
have no ulterior motive in the way of establishing a Soviet "dictatorship
of the proletariat." The true American labor leader is normally more
intensely anti-Communistic than most employers, because the clever and
deceitful operations of Communists are more closely observed by him.
This master

foreign

to

It was not surprising that in the spring of 1947 the Congress was con
cerned with the extent of Communist influence in labor unions. That
influence had been growing. Bitter fights between Communist and antiCommunist factions in several large labor unions, such as Walter
Reuther's fight with the pro-Communist bloc in the U.A.W., highlighted

growing importance of this national problem. The Communist in
fluence in the bitter Allis-Chalmers strike received nationwide publicity.
the

The full extent of Communist infiltration in the labor movement at
particular point of time is always difficult to appraise, since if Com
munist strategy dictates that a denial of Communist membership is the
any

better tactic, the denial is strongly made. The unfortunate tendency
of some to label indiscriminately any liberal or progressive person
particularly union leaders as "Reds," makes more plausible the real
Communist's denial of his Party membership or affiliation. Neverthe
less, by careful study of the background of the leaders and the extent to
which an International Union consistently follows the Communist Party
line, a reasonable appraisal of the extent of Communist influence in the
labor movement is possible. In January, 1947 it was estimated that
fifteen International affiliates of the C.I.O. were in the Communist zone
�

�
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seven others were in an uncertain and shifting position as far as
Communist influence was concerned.4
The Eightieth Congress was determined to do something to counteract
the very considerable influence of Communists in the American labor
movement. The Taft-Hartley Act5 contained the following provision

and

in

regard

to this

problem:

"Section 9 (h) No investigation shall be made by the Board of any question
affecting commerce concerning the representation of employees, raised by a labor
organization under subsection (c) of this section, no petition under section 9 (e)
(1) shall be entertained, and no complaint shall be issued pursuant to a charge
made by a labor organization under subsection (b) of section 10, unless there is
on file with the Board an affidavit executed contemporaneously or within the
preceding twelve-month period by each officer of such labor organization and
the officers of any national or international labor organization of which it is an
affiliate or constituent unit that he is not a member of the Communist Party
or affiliated with such party, and that he does not believe in, and is not a
member of or supports any organization that believes in or teaches, the over
throw of the United States Government by force or by any illegal or uncon
stitutional methods. The provisions of section 35 A of the Criminal Code shall
be applicable in respect to such affidavits."

The

investigation under subsection (c) referred to in the quoted pro
a petition for certification as the exclusive bargaining
agent with whom the employer is legally required to bargain collectively
under Section 8 (a) (5) of the Act. It is further provided in section (c)
that, if the Board finds a question concerning representation exists, the
determination of whether the union is the representative designated by
the majority of the employees in an appropriate unit shall be made by
means of an election directed by the Board.
Such elections are usually
termed "representation elections."
The "petition under Section 9 (e) (1)" referred to in Section 9 (h)
is the petition to the Board by a union for an election to determine
whether a majority of the employees desire to authorize the union to
enter into a union shop. Section 8 (a) (3) of the Act provides, as a
condition precedent to the validity of a union shop, a certification
by the Board that a majority of the employees eligible to vote have
vision relates to

voted to authorize such

monly
The
4

termed

a

"charge

an

agreement.

This type of election is

"union-shop
by a labor organization

made

under subsection

"Communist Power in U. S. Industry," Article III, Chicago Journal of
1947.

January IS,
B

61 Stat. 136

com

election."

(1947),

29 U.S.C.A. Sec. 141

(Supp. 1948).

(b)

of

Commerce,
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to in Section 9

(h), is the charge that an employer
practice under Section 8.
The maximum penalties for filing a false affidavit, as provided in Sec
tion 35 A of the Criminal Code, are $10,000 fine or ten years' imprison

has committed

ment,

or

unfair labor

an

both.

The total effect of Section 9

(h), therefore, is (1) to deny unions
whose officers fail to file the affidavits any redress for employer unfair
labor practices, (2) to make it legally impossible for such a union to be
certified as bargaining agent, and (3) to make it unlawful for such a
union to have a union shop or maintenance-of-membership clause in any
of its subsequently negotiated, or renewed, collective bargaining agree
ments. The provision did not make it unlawful for an employer to recog
nize and bargain with such a union or enter into a labor agreement with
it as long as the employer was satisfied that a majority of the employees
in the unit did in fact desire the union as their bargaining agent. Further

generally considered that the Act did not make it unlawful
for a noncomplying union to strike for recognition.6
The evolution of Section 9 (h) is succinctly described in the Con
ference Report7 as follows:

more, it is

6

enjoined strikes by noncomplying unions on the grounds that
organizations, but while one may sympathize with the Judges' excori
ation of Communism, there appears no sound legal basis to support these decisions. See
Scranton Broadcasters, Inc. v. American Communications Association, Fa. Ct. of Common
Pleas, Lackawanna County, November 7, 1947. 21 LRRM 2024. Simons v. Retail Clerks
Union, Cal. Superior Ct., Los Angeles County, April 8, 1948, 21 LRRM 2685. In the
Scranton Broadcasters case Judge Leach wrote (21 LRRM 2024, at 2028, 2029): "The
Soviet Government is an enemy of the United States and has organizations working herein
trying to overthrow that Government. The officers of the defendant union whl not even
take oath that its members are not adhering to the enemies of the United States, giving
them aid and comfort, which is part of the definition of treason given by the Constitution
"The Soviet Government is an enemy of the Christian religion
of the United States.
and is patterned on the idea of a termite den. The outside is hard as rock. Into it no
animal can enter by force except man and none of its inhabitants can escape except by
leave of the central power. From it blind beings tunnel to any woody substance to bore
from within. They leave only the outside shell of trees, houses, or any wooden substance,
and they all collapse at the slightest touch. "The Life of the White Ant" by Maeterlinck
has many comparisons between the Soviet world and the termite world ..."
"Unions whose officers are unwilling to take oath that they do not adhere to the enemy
power should have no standing in any court whose judges have taken oath to uphold the
Constitution of the United States. The theory that millions of our soldiers should risk
their lives to uphold our Government and that judges should help a power that bores
from within to destroy it is ridiculous ..."
* H.R. Conference Rep. No. 510 on H.R.
3020, 80th Cong., 1st Sess. (1947).
they

Two State Courts have
are

"outlaw''

.

.

.
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"Under the House bill, in section 9 (f) (6), no labor organization could be
was or ever
certified if one or more of its national or international officers
bad been a member of the Communist Party or by reason of active and con
sistent promotion or support of the policies of the Communist Party could
reasonably be regarded as being a member of or affiliated with such party, or
.

.

.

believed in or was or ever had been a member of or supported any organization
that believed in or taught, the overthrow of the United States Government by
force or by any illegal or unconstitutional methods. The Senate amendment,
in section 9 (h), contained a similar provision, differing from the House bill
only in not imposing the requirement that an officer 'never has been' one of the
described individuals. The conference agreement, in section 9 (h), contains a
and provides that no investigation shall
provision directed to this problem
be made by the Board of any question affecting commerce concerning the repre
sentation of employees raised by a labor organization under section 9 (c), no
union shop or maintenance of membership agreement petition can be entertained
under section 9 (e) (1) (hereafter discussed), and no complaint can be issued
pursuant to a charge made by a labor organization under section 10 (b), unless
there is on file with the Board an affidavit executed contemporaneously or
within the preceding 12-month period by each officer of the labor organization
in question and the officers of any national or international labor organization
of which it is an affiliated or constituent unit, that he is not a member of the
Communist Party or affiliated with such party. ..."
"The 'ever has been' test that was included in the House bill is omitted from
the conference agreement as unnecessary, since the Supreme Court has held
that if an individual has been proved to be a member of the Communist Party
at some time in the past, the presumption is that he is still a member in the
absence of proof to the contrary."
.

.

.

Immediately after June 23, 1947, the date when Taft-Hartley Act
became law, the almost universal attitude of top union leaders, em
bittered by passage of the Act, was to boycott the NLRB by refusing
to file the affidavits. For several months, in
fact, only a handful of
unions complied with the filing requirement, which in addition to the
non-Communist

affidavit, included the filing with the Secretary of
regarding union finances and other matters.8 The
International Association of Machinists, a large union not affiliated with
either the AFL or CIO, was quick to see the competitive
advantage to
be enjoyed by a complying union in
taking away existing bargaining
rights from a rival non-complying union. Since the noncomplying union

Labor of information

8

Section 9 (f) denies the processes of the Board to a Union unless it files with the
of Labor copies of its constitution and
by-laws and a report showing detailed
information concerning its organization, acbninistration and finances,
together with evidence
that it has furnished a financial report to all members of the union in
the manner pre
scribed by the section. Section 9
(g) relates to the annual filing of the data referred to
in Section 9 (f).

Secretary
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could not appear on the election ballot, the complying union had the field
to itself and the employee's choice was to vote "Yes" or "No" on
whether it desired the complying union as bargaining agent.

As unions began to weigh the matter practically, more of them real
ized that they gained nothing and stood to lose much by remaining in
a state of noncompliance.
Whether they filed or not they were still
subject to all the burdens of the Act such as union unfair labor prac
tices and by noncompliance they lost all the benefits of the Act and
stood to lose bargaining rights to rival unions who were in compliance.
Gradually more and more unions complied. Pressure from union mem
bers and Local Union leaders who were interested in the benefits of the
Act encouraged the trend. It became embarrassing for some leaders of
�

�

doubtful Communist Party affiliation to explain why they were not
signing. Several unions held membership referenda on whether they
should comply and the votes were generally in favor of compliance.
The subject of the affidavits became important at every union convention.
When the United Autombile Workers with its 920,000 members voted
in favor of compliance at its Atlantic City Convention in November
1947, the trend toward compliance became pronounced. As of November

30, 1948, one year later, 95 AFL International Unions, 31 CIO Inter
national Unions and 50 unaffiliated unions with a combined mem
bership of over twelve million were in compliance and more than
106,000 non-Communist affidavits were on file with the Board.9
At least 10 AFL International Unions and about 20 CIO Inter
national Unions with a combined membership of over two million
had still failed to file as of November 30, 1948. The largest of the noncomplying unions are the United Steelworkers, CIO (928,000); the
United Electrical Workers, CIO (505,000); the United Mine Workers,
Ind. (600,000); the International Typographical Union, AFL (92,500);
the International Fur & Leather Workers Union, CIO (85,000); United
Public Workers of America CIO (86,000) ; and Longshoremen's & Ware
housemen's Union, CIO (75,000). Philip Murray of the Steelworkers,
of the Mine Workers and Woodruff Randolph of the
Union failed to file because they objected in principle
to this feature of the Act, though all three, as well as the other leaders
of their unions, are strongly anti-Communist. Most of the remaining
non-filing unions are generally regarded as being unable to file because
of the presence of Communist or pro-Communist officers.

John L. Lewis
Typographical

9

Release of NLRB

AS, December 9,

Reported in Daily Labor Report,

1948.

Bureau of National

Affairs, No.
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Contrary to the many predictions made at the time of enactment of
law, employers generally did not jump at the opportunity to cease
dealing wih unions which had not filed the affidavits. Employers with
collective bargaining agreements with such unions, were obliged under
the

state law to continue contractual relations until the expiration date of
such agreements. In the case of strong unions, such as the United Steel
workers and the United Mine Workers, the exercise by the employer of
the privilege of nonrecognition would mean an immediate and effective
strike. Such unions thus retained their right of recognition by their
economic power rather than reliance upon the law. In the case of weaker
unions, employers who had come to recognize that collective bargain
ing was desired by their employees and had not worked so badly from
a

management viewpoint, further recognized that nonrecognition in the

face of continued

loyalty of their employees to the union would only re
disruption of harmonious labor relations and worker
morale. As to those anti-Communist unions which failed to comply
because of disagreement with the filing requirements as a matter of
principle, it would have been regarded generally as subterfuge for the
employer to rely on the non-Communist affidavit feature in refusing
recognition. Further, in the case of many noncomplying unions generally

sult,

at

best,

classified

in

a

leftist-dominated at the top, such as the United Electrical
were often entirely free of Com
Workers,
munists and management felt that nothing could be gained by penalizing
the Local union. The feeling quite generally among employers was that
the housecleaning job was one primarily for employee-members of the
as

individual UE local unions

Communist-dominated

unions and that if the employees themselves
changed
sought decertification, the employer could then
refuse continued recognition of the nonfiling union. In some instances,
however, employers on their own initiative refused to deal any longer
with noncomplying unions and several such cases resulted in consider
able national publicity. Examples were Remington Rand's refusal to
deal with UE; the refusal of Univis Lens Co. of Dayton, Ohio, to deal
with UE; and the issue over recognition of Harry Bridges of the
Long
shoremen's Union in the West Coast shipping strike.
affiliation

or

The Communist strength in American trade unions has declined sub
stantially in the past two years but is still a matter of grave concern.10
While the improvement in the situation in the past two
years cannot
10

"Stalinist

8, 1949.

Strength in

the CIO"

Benjamin L. Masse, America. Vol. 80, No. 14, January
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to Section 9

(h) of the Taft-Hartley Act,11 that
important factors. Communist-led unions were
faced with the real threat of loss of their local members to rival comply
ing unions, a condition which was accelerated by elimination of the
Communist-led union from the ballot.12 Organization drives were ham
pered since noncomplying unions could not secure an election to get
initial recognition. Most important, the non-Communist affidavit issue
aroused, among many union members and officers, a new interest in
the problem of the Communist influence in their unions, particularly
where their leaders, often charged with Communist sympathies, indi
cated that there might be substance to the charges by the refusal to file
the affidavits.13 Those who failed to file the affidavits on grounds other
than Communist affiliation felt compelled to take stringent measures
against Communists in their own house to clear themselves before the
14
awakened public of any taint resulting from non-compliance
A not unimportant practical result of the denial to nonfiling unions of
the Board's legal processes to force continued recognition, was the effect
on employers' and unions' bargaining position. An employer's grant of
recognition to a majority union, when the right to recognition is enforce
able by law, has no value as a bargaining point. Once this right became
a matter of the employer's grace in the case of non-complying unions,
its granting assumed importance and value to the union, with the frequent
result that such a union often modified substantially other collective
bargaining demands to assure the continuation of its contractual right
to recognition through a signed collective bargaining agreement.

provision

was one

of the

Among other factors which contributed to the improvement was the split within the
the Marshall Plan and Henry Wallace's Third Party. The CIO officially favored
the Marshall Plan and opposed the Third Party, but left-wing International affiliates took
Congres
an opposite course on each issue in accordance with the Communist Party line.
sional investigations, Soviet foreign policy, the action of the Atomic Energy Commission
in directing General Electric Company to discontinue recognition of UE as bargaining agent
at Atomic Energy plants, and the anti-Communist drive at the CIO convention in Portland,
11

CIO

over

Oregon in

1948

were

other important factors.

It is estimated that the UE lost 75,000 members in 1948, mostly to other CIO unions
such as the Anti-Communist UA.W. See article cited in footnote 9.
13 The
split and disorganization of the CIO's Retail Department Store Unions in New
12

York City in the summer of 1948 is an example.
i* The United
Steelworkers, for example, at their 1948 Boston
their constitution to prohibit Communists from holding office.

convention, amended

Non-Communist Affidavits

1949]

305

II
In developing a body of new law under Section 9 (h), the National
Labor Relations Board has held that a noncomplying union could never
of
appear on an election ballot in a representation case, regardless
rival
a
was
filed
the
whether
by
complying
representation petition

by the employer.16 In a decertification case, however, the
noncomplying union appears on the ballot,17 since otherwise it would be
in a more favored position than a complying union, which on petition of
30% of the employees must stand an election to detennine whether or
not its status as majority representative shall continue. If, however, a
majority votes against decertification, the Board certifies only the results
of the ballot, so that the noncomplying union receives no formal Board
recognition as an exclusive bargaining agent. The only instance in which
the noncomplying union has any formal recognition before the Board is
where it claims a contractual interest, under an existing collective bar
gaining agreement, in which event it is permitted to intervene as a
party.18 It may, for example, contend that its contract is a bar to an
election petition by a rival union or submit its position in regard to the
appropriateness of the unit. The Board applies its rules as to an existing
collective bargaining contract being a bar to representation petitions in
cases involving noncomplying and complying unions without distinction.19
But, a noncomplying union cannot appear on the ballot, even though
it is permitted to intervene on the basis that it has an existing contract.20
If its contract is a bar under existing Board doctrine, the case is dis
missed. If its contract is not a bar, the election proceeds with a choice
for or against the rival complying union.
The two most important rules developed by the NLRB in its decisions
involving the interpretation of Section 9 (h) are first, the Marshall &
Bruce doctrine and secondly, the so-called "fronting^' principle. The

union16

or

15

In

re

16

In

re

20

See note 15 supra.

Sigmund Cohn Mfg. Co. Inc., 75 NLRB 177 (1947).
Herman Loewenstein Inc., 75 NLRB 377 (1947).
17 In
re Harris Foundry & Machine Co., 76 NLRB 118 (1948).
18 In
re American Chain & Cable Company, Inc.
February 17, 1948. Case No. 2-R-2575.
19 An
existing contract of reasonable term (two years or less unless a longer term is
proved to be established practice in the industry) will bar an election unless the petition
for representation is filed shortly before the renewal date of the
agreement. For an excellent
review of NLRB decisions on this point see address by William
Feldesman, Assistant
General Counsel to NLRB, at University of Virginia Law School,
July 21, 1948 and reported
in Daily Labor Report No. 155, D-l,
August 4, 1948.
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Marshall & Bruce case21 involved a complaint of employer refusal to
bargain, issued prior to the effective date of the Taft-Hartley Act. As
of the date of the Board's decision, after Section 9 (h) had become
effective, the union involved had not complied with the filing require
ments of the Act, and, in line with the Board's theory that Section 9 (h)
has no retroactive effect and consequently is no bar to continuing with
cases initiated by noncomplying unions prior to the effective date of the
Taft-Hartley amendments, it held that it had the power to make a
decision and issue an order. The Board found that the employer had
refused to bargain collectively, in violation of Section 8 (a) 5 of the Act.
In approaching the problem of a remedy, a majority of the Board recog
nized that the issuance of an order requiring the employer to bargain
collectively with the noncomplying union would present a somewhat
anomalous situation and consequently conditioned the order to bargain
upon the union's compliance with the filing requirements within thirty
days. The majority22 reasoned that an unconditional order to the em
ployer to bargain with the union would be "tantamount to certification
of a noncomplying union." The minority23 felt an unconditional order
should be issued because the employer should not be relieved of the
consequences of an act which, when done, was a violation of the law.
The Board has thus adopted a principle that it will not issue orders
which directly or indirectly would give a noncomplying union the benefit
of certification as a recognized exclusive bargaining agent.
The second important doctrine, the so-called "fronting" rule, is an
application of the rules of agency. Section 9 (h), in form, inter alia,
deprives the Board of the right to proceed in representation cases where
the question of representation is "raised by" a noncomplying union.
In the Campbell Soup Co.
complying union had filed a petition
Mrs.
for representation.
Josephine Froelich sought to intervene and
name
be placed on the ballot as an individual to be voted
requested her
for as bargaining representative. The evidence showed that Mrs. Froelich
had been a paid agent of a rival noncomplying anion at the time she
intervened and had resigned from that union only three days before the
hearing. Under the Board's established practice, the noncomplying union
would have been denied a place on the ballot and, accordingly, it denied
21

21 LRRM 1001

22

Chairman Herzog and Members Reynolds and Gray.
Members Houston and Murdock.

23

2* 21

(1947).

LRRM 1261 (1948).
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a

place

on

the ballot because she

was
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agent for the

union.

noncomplying
Some narrowing of this principle occurred in Allied Chemical & Dye
Corp.� An individual filed a petition seeking the decertification of Union
A, a complying union which was recognized by the employer as the
bargaining agency. It appeared that fifteen days after the filing of the
petition, the individual was installed as a provisional officer of a newly
chartered local of a rival noncomplying union. The complying union
moved to dismiss the petition on the grounds that the individual was
fronting for the noncomplying union. It looked like a case where the
rival noncomplying union, not being able to oust the complying union
through the Board's normal representation proceedings, procured the
filing of a decertification petition by this individual to accomplish its
purpose indirectly. But the Board held that the evidence was insufficient
to prove that the individual was fronting for the noncomplying union
at the time he filed the decertification petition.
Apparently, however, the decision in the Allied Chemical case was not
intended as a substantial modification of the fronting doctrine, since
the rule has since been applied to deny individuals a place on election
ballots. In a case involving a noncomplying Local of the CIO's Retail
Clerks, Belle White was held to be a front for the noncomplying union
and denied her the right to intervene and have her name on the ballot
on

the basis of evidence that she was an active member of the Local
a member of its
negotiating committee, that the cards authorizing

and

her to act

office,

as

bargaining agent were signed by employees in the union's
employees who signed the cards believed Belle White

and that the

and Local 1250 were one and the same.26
The Board has held that a complying International Union cannot act
for a noncomplying Local union by filing a petition for certification of
the International as the bargaining agent. In re Lane-Wells

Company.�

25 22

26

LRRM 1220 (1948).
In re Oppenheim Collins &

Company, Inc., September 3, 1948, Case No. 2-RC-S62.
noncomplying union to be certified as an individual was
dismissed because he was in fact a representative to a
noncomplying union. In re National
Lead Co., Case No. 2-RC-328, made public October
6, 1948, 195 Daily Labor Report 1948,
A-8. And in re New Indiana Chair
Company, Inc. (Case No. 35-RC-26, January 4, 1949)
the Board indicates that a
noncomplying International cannot obtain the statutory benefits
for a local, by having the local disaffiliate and file the
affidavits with the intention of
reaffiliating with the International after obtaining expected certification as an independent
A

petition of

an

organizer for

union.
27

22 LRRM 1114

(1948).

a
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Most of the Board's rulings and decisions involving Section 9 (h)
have been issued in connection with representation cases. The impact
of the affidavit provision on unfair labor practices has not been fully and
conclusively settled. In form, Section 9 (h) precludes the Board from
processing complaints of any unfair labor practice where a noncomplying
union files the charges. A literal construction of the provision would
result in a noncomplying union's obtaining all the benefits of the Act
in so far as unfair labor practices are concerned by having an individual
file the charges. But it is clear that, at least as far as a charge of vio
lation of Section 8 (a) (5) (refusal to bargain) is concerned, the Board
would not entertain charges filed by an individual alleging that the
employer had refused to bargain with a noncomplying union.28 The
Marshall & Bruce rule and the fronting doctrine would require this
conclusion because processing the case to final conclusion would result
�

in

an

bargain or, negatively, an order to cease and desist from
bargain. Under the Board's reasoning in the Marshall &

order to

refusing

to

Bruce case, such an order would be tantamount to certification. The
fronting rule would also appear applicable, since the individual could

complying union in filing such a charge.
A charge of violation of Section 8 (a) (4) of the Act dfecrimination
by the employer against an employee because the latter gave testimony
under the Act would undoubtedly be entertained, regardless of whether
the individual filing the charge was active in behalf of a noncomplying
union and regardless of whether the noncomplying union might indirectly
be supporting the individual's charge and benefit by his reinstatement.
Section 8(a) (4) is designed to protect the Board's own administrative
processes and this paramount purpose would unquestionably override
be held to be

acting for

the

�

�

"Question: What is the position of a company that is sued by an individual employee
practices and working conditions, because the company refuses to bargain
with a noncomplying union?
"Mr. Brooks: The answer is that we would not prosecute a refusal-to-bargain charge
filed by an individual where there is a refusal to bargain with a noncomplying union.
"This answers a lot of other questions that I have here, as to how numerous are the
We have a number of such
cases filed by individuals where the union is non-complying.
We will take
cases where the individual bringing suit has been discharged from his job.
a discharge case filed by the individual who was discharged for activity in the union
that was not in compliance. We will not, on the other hand, take a refusal-to-bargain
charge filed by the individual when the union with which the employer refuses to bargain
is not in conformity." Panel discussion by Charles M. Brooks, Associate General Counsel
N.L.R.B., reported in "Problems and Experience Under The Labor-Management Rela
tions Act," Personnel Series 115, American Management Association, N. Y., 1948.
28

for unfair labor

any
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argument that the individual involved

was

connected with

a non-

complying union.
The Board would probably process an 8 (a) (2) case where the charge
is filed by an individual member of a noncomplying union because it
would feel that the relationship between the employer forming or domi
nating Union A could not be excused on the grounds that the company
Two wrongs
was attempting to thwart a Communist-controlled union.

would not make a right.
Charges of 8 (a) (3) and 8 (a) (1) violations, where the union activities
involved are those in connection with a noncomplying union, filed by
an individual, present more difficulty.
Conceivably, there are at least
be
could
that
four interpretations
adopted. The most sweeping would

employer is freed from any restraint in combatting organi
by noncomplying union, on the theory that in denying such a
union access to the Board, the Congress impliedly gave the green light
to employers who wanted to fight Communist-controlled unions.
On the other hand, it could be argued that an individual could have
any charge, except an 8 (a) (5) charge, processed regardless of the
connection of a noncomplying union with the charge on the theory that
the Congress merely indicated an intent to provide employers with the
legal privilege of refusing to bargain with Communist-led unions. Such
There would have been
a narrow interpretation appears questionable.
little point in the Congress providing that a noncomplying union could
not have "a charge" of unfair labor practice processed if it actually
meant only a charge of 8 (a) (5). And, if the theory of the section was
be that the

zation

a

to encourage members of Communist unions to oust their Communist

officers so that the processes of
a considerable portion of such
restrictive interpretation if the
benefits from the Act which it

the Board would be open to the union,
pressure would be removed by such a
union could indirectly obtain certain

could not obtain directly. In addition,
Congress saw fit to deny noncomplying unions certain benefits of
the Act, an employer who takes concrete action against such a union
would seem to have the tacit approval of Congress.29 The union is reduced
by the Act to self-help and can only strike to obtain recognition if the
employer refuses it voluntarily. Is the employer denied self-help when
if the

29
Legislative history is of little help since both House and Senate bills referred only to
denial of certification to Communist unions, and the broader clause in the final Act
came
out of conference with no
thorough discussion of this aspect of the section: "The House
recognized the broadening of the section (93 Cong. Rec. 6537 et seg (June 4, 1947)) but
Senator Taft claimed no material change was made (93
Cong. Rec. 6604

(June 5, 1947)).
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faced with a demand for recognition by a noncomplying union? It is
difficult to conclude that the employer could not under some circum
stances pit his economic strength, in the form of a lockout, to prevent
the union from successfully obtaining by its strength, the recognition

denied

by Congress. Furthermore, if the noncomplying union, through
technique of having an individual file an 8(a)(1) charge, could
obtain from the Board an order directing the employer to "cease and
desist interfering with the rights of its employees," it would have a
powerful organizing weapon to convince the employees that the govern
ment was on the union's side in its efforts to organize the employees and
obtain recognition. Finally, the ultimate end of all the sections of the
Act proscribing employer unfair labor practices is the goal of collective
bargaining and if the Congress saw fit, as admittedly it has, to deny
noncomplying unions the legally enforceable right to collective bargain
ing, whether enforcement is sought directly or indirectly, it is logical to
suppose that it did not intend to permit direct or indirect enforcement
of rights exercised in the union's endeavor to obtain bargaining status
through enlisting majority support of employees.
Several middle courses suggest themselves. The Board might distin
guish between charges where the appropriate remedy for the alleged
violations would primarily benefit the noncomplying union and charges
where the remedy would primarily benefit the individual employee filing
the charge. In essence, this theory is a variation of the Marshall & Bruce
rule, for the Board would be deciding that the reason for refusing to
process the individual's charges was that the Board's order to remedy
the alleged violation would primarily benefit the noncomplying union's
organization drive to obtain ultimate recognition. It might be possible,
too, to extend the doctrine of fronting to charges of 8 (a) (1) and (3)
violations. If, for example, the individual filing the charge could be
closely connected with the noncomplying union, the Board might refuse
to process the case. This would allow flexibility in distinguishing between
cases which were instigated by noncomplying unions and those in which
there was insufficient evidence to connect the filing individual with such
the

�

union.
case of American Book-Stratford Press, Inc. (Case No. 2-CDecember
2, 1948), the charge alleging violations of Sections 8 (1),
5963,
the Wagner Act was issued in October, 1946 and the
and
of
(5)
(3),
Trial Examiner's report finding that such violations occurred was issued

In the

December 20, 1946.

The union involved had not

filing requirements

of the date of the Board's decision.

as

complied with the
The Board
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issued its usual order
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requiring reinstatement of the discriminatorily

a cease and desist order. It conditioned that
discharged employees
the
order
of
regarding refusal to bargain upon compliance by the
part
union with the filing requirements of the Act, citing the Marshall &
Bruce decision, but did not condition the other portions of its order upon
compliance. Since the complaint was issued before the effective date of
the amendment, the Board was not squarely faced with the problem of
an individual filing the charges after the effective date of the Act and
it did not discuss the problem, but an inference may be drawn from the
Board's handling of this case that it might process individual charges in
noncomplying union cases in all instances except 8 (a) (5) charges. It is
interesting to note that the form of the Board's cease and desist order

and

omitted any reference to the name of the union except in
which is made conditional, although the
Trial Examiner's form of order and notice directed the employer to cease
and desist from discouraging membership in the union by name. The
Board's order is in the language of ceasing and desisting from discourag
ing membership "in any labor organization."
in this
the

case

refusal-to-bargain section,

The issue of

processing individual charges is clearly raised in the
Company case, which has not yet been decided by the

Chemical

Augusta
Board, but

in which Trial Examiner Martin S. Bennett has issued an
intermediate report. Here employees were found to have been discharged
for union activities on behalf of a noncomplying union. He recommends

reinstatement of the

employees and in discussing the application of
9(f), (g), and (h), expresses the view that "the right of an
alleged discriminatory dischargee to file a charge in his own behalf is
a personal right and any benefit which
might result to a labor organi
zation, as a result of an order following a finding of a discriminatory
discharge by the Board, is coincidental."30 He points out a clear dis
tinction between this and the denial of certification and a bargaining
order which "in their very essence accrue directly to a labor organization."
He thus appears to propose the adoption of the
primary benefit rule.
Section

He states in

a

footnote:

"This is not to say that under some circumstances a charge filed
by an
individual would not amount to a fraudulent subterfuge in behalf of a noncomplying labor organization to avoid the filing requirements of Section 9 (f),
(g), and (h). It is apparent, although it is not necessary for decision herein,
that administrative considerations might well justify an administrative dismissal

Daily Labor Report No. 143,

page

A-3, July 23,

1948.
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individual alleging a refusal to bargain with a labor
in still other situations." (Emphasis supplied)

conceivably

In York and Foster, Inc. (Case No. 6-CA-7, October, 1948, Trial
Examiner C. W. Whittemore found violations of 8 (1) and (3) in a case
in which an individual had filed the charges. He recommended the usual

remedy without discussing the contention of the employer that identical
charges had been filed by the noncomplying union and dismissed because
of noncompliance.
The 8 (a) (1) cases are the most difficult. Here, in the usual case,
the battle is often drawn directly between the employer and the union,
rather than indirectly between the employer and one or more employees.
The employer might, for example, grant a general wage increase in the
midst of the organization drive, engage in secret investigation of the
union's activities, announce that the plant would close if organized, pro
hibit the distribution of union literature or solicitation of union member
ship on company property during lunch periods or before or after work,
or deny a noncomplying union the use of plant facilities granted to a
complying union all of which would normally be violations of Section
8 (a) (1). The root difficulty is that while Section 7 grants employees
the right of self-organization and such conduct interferes with that right,
Section 9 (h) in effect says to the employees that if you exercise your
right of self-organization and the officers of your union do not file Com
munist affidavits, your right to compel the company to bargain with you
will not be enforced. To protect fully a Communist union's organizational
rights through an individual's filing of a charge is inconsistent with the
denial to that union of any enforceable right to do this. It is no answer
to say that a violation of 8 (a) (1) violates rights of employees, for so
does a violation of 8 (a) (5), which is admittedly unenforceable. The
theory of primary benefit of the remedial order appears to be the most
consistent way to handle 8 (a) (1) charges. In the instances above-cited,
the noncomplying union benefits primarily since the cease and desist
order would remove obstacles to its organizing drive and aid it in seeking
�

recognition as bargaining agent through self-help.
interesting problem of legal theory is raised by the procedural
in
which the proscription of Communist unions is cast. When an
form
employer refuses to bargain with a noncomplying union which is the
majority representative of its employees, has it committed a legal wrong?
The question might well have more than academic importance in several
situations. Suppose on January 3, 1949, Union A, which had not filed
the non-Communist affidavit but represented a majority of the employees,
ultimate
An
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employer refused to deal with it. Then,
occurred:
on February 3, 1949, suppose any of the following contingencies
came into compliance by filing the non-Communist affi
the
union
(1)
davits but had lost its majority status, (2) the union had engaged in a
strike from January 4 to February 2 because of the employer's refusal
to bargain, but the strikers abandoned the strike and demanded uncon
ditional reinstatement on February 3, though their jobs had been filled
by replacements, (3) Section 9 (h) was repealed, or (4) the company
sought an injunction against the union under a state anti-injunction act
in which a condition precedent was compliance by the employer with all
obligations imposed by law. One state court has already faced the fourth
contingency, and has held that the employer had no duty to bargain.31
In the event of repeal of Section 9 (h), Congress would be expected to
cover the question of retroactivity. The Board has not faced the first
two contingencies. In respect to ( 1 ) above, its usual rule when no ques
tion of noncompliance is involved, is that the date of refusal to bargain
is the date on which majority status is determined and loss of majority
status after that date is immaterial if due to an unfair labor practice,
such as the refusal to bargain itself.32 The usual rule in case (2) is that
unfair labor practice strikers have a right to reinstatement, displacing
any employees hired to fill their places.33
It would seem, however, that, in respect to case (1) the union's
majority status must be determined as of the date of a new demand and
refusal for collective bargaining on or after the date of compliance rather
than the date of the refusal to bargain while the union was in non
compliance. It would also seem that in case (2) the strikers would have
to be considered as economic strikers whose places had been filled and
therefore not entitled to reinstatement, if their jobs were filled prior to
the union's compliance with the filing requirements 34 If these two cases
were not so decided, an employer could not
safely refuse to deal with a
noncomplying union without the possibility of later having been found
to commit unfair labor practices,
a result not in
keeping with the
intent
of
apparent
Congress.

requested recognition

31

But

Fulford
see

v.

and the

Smith Cabinet

Hoover Co.

v.

Mfg. Co., 21 LRRM 2S40. See also cases cited in footnote 6.
U.E. (C.I.O.) Local 709 (Ohio Court of Common Pleas) 22 LRRM

2323.
32

NLRB

v.

Highland

33

NLRB

v.

Greater New York

Park

Mfg. Co., 110 F. 2d 632 (CCA. 4th 1940).
Broadcasting Corp., 147 F.2d 337 (CCA. 2nd 1945).
34 But see in re
Wilson & Co. May 28, 1948, 77 NLRB No.
153, 22 LRRM 1098. It would
appear, however, that the refusal to bargain here probably occurred prior to the effective
date of the Taft-Hartley amendments.
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As a matter of theory, therefore, I conclude that under the form of
limiting the Board's jurisdiction in respect to processing cases of noncomplying unions, the substantive law has been effectively changed so
that it is not a violation of Section 8 (a) (5) for the employer to refuse
to bargain with a noncomplying union so long as such union is in non
compliance. We have seen that neither the noncomplying union nor an
individual may have a charge of refusal to bargain processed by the
Board, and no equitable remedy exists in the courts.35 By taking away
the remedy, the statutory right to exclusive recognition as bargaining
agent is abolished and conversely there remains no legal duty if legal
duty is regarded as an enforceable obligation.
Does it violate the spirit of the Act to refuse to deal with a Communist
union which represents a majority of the employees? Of course, it is
actually a case of which of two conflicting policies is deemed paramount.
Solicitor of Labor Tyson points to the Congressional purpose to en
courage collective bargaining and places significance on the fact that it
is not a violation of the Act to bargain with a noncomplying union if it
is a majority representative.36 Citing this statement, the Ohio Court of
Common Pleas held that an employer's refusal to bargain with a noncomplying union violates the spirit of the Taft-Hartley Act.37 But if
the spotlight is focused on Section 9 (h), it appears that an important
Congressional purpose was to deal a blow to Communist-led unions and
that such unions could not look to government to force employers to deal
with them. True, there is no expressed policy of encouragement for
employers to refuse to deal with such unions, but the over-all effect seems
to be to neutralize the general purpose of encouragement of collective
bargaining as far as Communist unions are concerned, and leave it to
the individual employer to decide under all the circumstances whether
he wishes to exercise the privilege of refusing to bargain. If he chooses
to exercise this privilege for the purpose of weakening a Communist-led
union, it would seem he is acting within the spirit of the Act as a whole.
Section 9 (h) can only make good sense if one recognizes that it conflicts
�

35

�

provision (sec. 9 (f), (g), and (h)) if the
filing the statement or affidavit."
Amazon Cotton Mill Co. v. Textile Workers Union of America, 167 F. 2d 183 (C. C. A.
4th 1948). See also International Longshoremen's and Warehousemen's Union v. Sunset
Line & Twine Co., 77 F. Supp. 119 (D. Cal. 1948). And see dictum in Bakery Sales Drivers
Local Union No. 33 v. Wagshall, 92 L. Ed. S99 (1948), that only the Board, and not private
parties, can obtain equitable relief in unfair labor practice cases.
36
Opinion of the Solicitor of Labor to the Secretary of Labor, January 23, 1948.
37 See Hoover Co. v. U.E.
(CIO) Local 709, footnote 31, supra.
"There would have been

union

were

no reason

in this

free to seek relief from the courts without
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with the purposes of Section 7
are involved.

to

�

the extent that Communist unions

Ill

The question of the constitutionality of the non-Communist affidavit
feature of the Act was first raised in litigation in National Maritime
Union v. Herzog.3* The union sought an injunction restraining the NLRB

conducting an election in which the union's name was excluded
from the ballot because it had not complied with the requirements for
filing either the financial and other data under Sections 9 (f) and (g)
A three- judge
or the non-Communist affidavits under Section 9 (h).
court for the District of Columbia, in a two-to-one decision, upheld the
constitutionality of all the filing requirements; the Supreme Court of
the United States approved the decision in so far as Sections 9 (f ) and
(g) were concerned.39 The Supreme Court found it unnecessary to pass
upon the constitutionality of Section 9 (h), since failure to file the finan
cial data would have barred the union from participation in the Board's
election processes. The Federal District Court for the Southern District
of New York reached the same conclusion as the District of Columbia
case in a similar factual situation.40
from

The United Steelworkers raised the

question

in

a

different

manner.

In the Inland Steel*1 case, the union had charged that the
company
committed an unfair labor practice of failure to bargain in good faith

by
refusing to discuss a pension plan, making unilateral changes in the plan
and establishing, unilaterally, a compulsory retirement age. The com
plaint was issued long prior to the enactment of the Taft-Hartley Act,
and when the Board issued its decision upholding the
complaint, it made
the order to bargain conditional upon the union's meeting the
filing
requirements of the Act. The union complied with the requirements for
filing financial and other data under Sections 9 (f) and (g) and sought
review in the Circuit Court of the legality of the
requirement in the
Board's order for complying with the affidavit provision. The
company
sought review of the refusal to bargain finding. The Circuit Court upheld
the entire order and both the company and the union filed
petitions for
certiorari.
38
39

78 F. Supp. 146 (D.D.C. 1948).
Supreme Court of the United States per curiam decision, June 21, 1948,

22 LRRM

2215.
40

�

American Communications Association v.
Douds, 79 F. Supp. 563 (1948).
Inland Steel Co. v. NLRB, 22 LRRM
2506, at 2515, 170 F. 2d 247 (CCA. 7th

1948).
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The petition for certiorari was filed in the American Communications
Association case on October 4, 1948 and on January 13, 1949, hearing
was deferred until February
28, 1949, pending the Court's action on
the petition for certiorari filed November 24, 1948 by the United Steel
workers in the Inland Steel case.

The constitutional issues as developed in these various cases have
on the contention of the union that the section
abridges the
right of free speech and assembly, it destroys liberty of association, it is
a bill of attainder, it regulates freedom of political belief and
opinion
and its vague standards violate the due process clause. The courts have
centered

answered that the statutory right to recognition as the exclusive bargain
ing agency is not the delineation of a constitutional right, but a statutory

incident to the regulation of commerce, that Con
condition the exercise of the privilege of using
the statutory processes of the NLRB upon the filing requirements and
that the interruptions in the free flow of commerce through labor disputes
fostered by Communists in positions of union leadership were sufficient
basis for Congress to prescribe such a filing requirement. In other words,
it was not an arbitrary requirement but one reasonably related to the
legislation which was an exercise of the commerce power in the field of
labor disputes and labor relations.

privilege

created

gress could

as an

constitutionally

On the issue of free

speech,

the

majority

decisions have

pointed

out

that the statute neither forbade anyone from expressing or holding any
belief or opinion, nor required anyone to speak. Whether a union officer
desired to file the affidavit was entirely voluntary, and the result of failure
to file

ally

denial of the statutory processes

�

was

�

permissible constitution

because of the reasonable relation between Communist labor leaders

and industrial strife.
IV
The issue of the non-Communist affidavit is raised anew in the Congress
proposals for repeal of the Taft-Hartley Act and re-enact
Wagner Act with revisions. Three changes in the present

in respect to
ment of the

non-Communist affidavit provision would overcome some of the objec
tions which have been raised in respect to it, but would continue to give

importance of this problem. First, the form of affidavit
changed to require a statement whether or not a union
officer or representative is a Communist or believes in or is a supporter
of Communism or any organization which believes in the overthrow of
the government rather than, as at present, that the union officer is not a

recognition

to the

could well be
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not believe in or is not a supporter of Communism
believes in the overthrow of the government.
which
or any organization
union with a Communist or pro-Communist
a
Under the present section,
officer cannot legally comply with the filing requirements. Under the
proposal, however, any union officer could comply by truthfully stating
his Communist membership or affiliation. If the union officer files the

Communist and does

Communist, he would suffer no crim
inal penalty
affidavit, his union would be entitled to all
filing
the National Labor Relations Act, but he
of
and
the benefits
privileges
members and the public for what he is.
the
union
to
shown
be
would
up
their
and
Communists
sympathizers who now publicly deny their adher
ence to the party and its cause, but actually support it, would have to
choose between publicly acknowledging this real affiliation or denying
their union the benefits of the Act. As it stands now, they are able to
confuse union members and the public by pointing to Philip Murray and
John L. Lewis, who refuse to file for different reasons, and ask whether
such leading anti-Communists are Communists. The requirement of full
and public disclosure of Communist affiliation would deprive Commu
nists in labor unions of one of their most dangerous weapons the use
of the lie that they are not Communists but liberal, progressive union
leaders. It would seem that those who, like Philip Murray, object in
principle to the denial of statutory privileges to unions because of the
belief and philosophy of one or more of its officers and the possibility
that the technique might be extended to beliefs other than Communism,
could have no reasonable objection to the requirement of truthful public
disclosure of the beliefs. Union leaders have consistently taken the posi
tion that the deposing of Communist officers is up to union members.

affidavit truthfully stating he is
for

a

a

false

�

But such members

are entitled to know if their leaders are or are not
Communists or Communist sympathizers. If the officers and represen
tatives of the union are willing to let it be known that their loyalty is
to Communism, then their union would suffer no legal impediment, but
only the merited risk of losing their office as a result of the opposition
of union members, the force of public opinion, and raiding of their
membership by other unions whose first loyalties are to America.
A second change would be to broaden the term "officer" to include
representatives and those administrative and executive employees who
have positions of influence in the union. Under the present
Act, the
Board confines "officers" to constitutional officers and at least one union
has revised its constitution to eliminate all constitutional officers
except
two, but retained in its employ, and with their former
the

duties,

persons
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who formerly occupied the abolished offices. The Board has held that
its processes are open to this union.*2 An international representative,

regional director, top advisor, Director of Research, Educational Director,
or the like, may have a most influential position within the union and
yet not be a constitutional officer. If we are to have this security clause
at all, it should reach all the persons intended
those whose positions
are of importance and influence.43
The third change would be to clarify the problem of the extent to
which the section affects the filing of charges by individual employees
under subsection 8 (a) (1), (2), (3), and (4) of the Act. With the very
considerable narrowing of the effect of the provision, if the affidavit form
is changed as suggested, it would be reasonable to provide that no indi
vidual could file charges under any section of the Act if the individual's
charges arose out of the exercise of rights in connection with membership
or activities of a noncomplying union.
It has been suggested in many quarters that Section 9 (h) should be
equalized by requiring non-Communist affidavits from employers or offi
This is a
cers of corporate employers who use the Board's facilities.
type of political face-saving proposal to which employers generally have
No one seriously
no objection if it will make union leaders happier.
exists
a
menace
Communist
control
of
of industry.44
contends that there
Judge Major stated in his opinion in the Inland Steel case that Section
9 (h) "is unique in the annals of the entire legislative and judicial field."48
However that may be, it has proved much more workable and effective
�

than many critics of the Act believed at the time of its enactment. There
is need for the retention of this section or, at the very least, a disclosure
provision as above suggested, as long as the threat of Communist infil
tration and control of American trade unions continues to be, as it still

is,

a

serious

one.

*2

In

43

The definition of

Craddock-Terry Shoe Corp., 76 NRLB 842 (1948).
an employer's administrative, executive, and professional employees
under the Wage and Hour Act is an example of how such a distinction could be workable.
4* Some have said the section as so amended could be applied to industrialists who co
re

operate economically with Soviet Russia.
*5 See note
41, supra.

LEGALITY OF RADIO GIVEAWAY PROGRAMS
Leonard H. Marks*

Introduction

daily barrage of giveaway programs on many of the 2,000 radio
stations operating in the United States has finally brought into
focus the problem of whether these shows: (1) violate the statutory
prohibition against the broadcasting of lotteries,1 or (2) are otherwise
contrary to the public interest.2
The extent to which giveaway programs have grown cannot accurately
be gauged. An authoritative trade journal reports "giveaway fever is
at its height. Network programs alone run into six figures a week, hit
ting one million dollars every six weeks,"3 or an estimated nine million
E

A

?Member of Cohn and Marks,

Washington,

D.

C,

Lecturer

on

Law of

Communications,

National University Law School, Washington, D. C; A.B., 193S, University of Pittsburgh;
LL.B., 1938, University of Pittsburgh Law School; 1938, Business Manager, University of
Pittsburgh Law Review; 1938-39, Faculty Fellow, University of Pittsburgh Law School;

1938-42, in active practice of law; 1939-42, Assistant Professor of Law, University of
Pittsburgh Law School; formerly, Assistant to the General Counsel, Federal Communica
tions Commission. Member of Pennsylvania and District of Columbia Bar; Member of
Allegheny County, Pennsylvania Federal Communications Commission and District of
Columbia Bar Associations.
1

48 Stat. 1088

This section

was

(1934), 47 U.S.C. � 316 (1946) formerly prohibited lottery broadcasts.
recently abolished and replaced by � 1304 of the Criminal Code, 18 U. S.

C. � 1304

(1948).
authority of the Federal Communications Commission to prescribe what is in the
public interest, convenience and necessity has frequently been upheld by the courts. See
Bay State Beacon, Inc. v. F.C.C. Docket 9766, App. D. C, Deq. 20, 1948; National Broad
casting Co. v. United States, 319 U. S. 190 (1943). Congress has specifically approved of
the judicial construction of the FCC's powers, and a subcommittee of the Committee on
Interstate and Foreign Commerce has just reported:
"Probably no other provision of the law has been attacked in the courts more frequently
and by more able legal counsel. Probably no other section of the law has been sub
ject to more searching scrutiny by the courts, including the Supreme Court of the
United States. Uniformly and without exception the final decision has upheld the
Commission's authority to determine whether or not a licensee's operation has been
in the public interest." Interim Report, p. 12, 80th Congress, 2nd Session, issued
January 24, 1949.
3
Broadcasting Magazine, August 9, 1948, p. 21. On January 4, 1949 on "Hit the Jackpot"
broadcast by C.B.S. a contestant in Grafton, W. Va., was awarded $31,000 in prizes when she
answered a telephone inquiry involving a "secret saying" identified as "After you my dear
Alphonse." Among the prizes were an auto, a kitchen unit, two vacation trips, a house
and plot of land near Palm Beach, Florida.
2

The
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dollars annually. No consideration was given in this estimate to the
many local stations which carry these programs daily; accordingly it is
reasonable to assume that a bonanza of approximately IS to 20 million
dollars annually is distributed in money, goods, and services to eager
radio listeners.
Description

of

the

Giveaway Radio Program

The ingenuity of radio broadcasters has created an infinite number
of variations to the giveaway theme, starting with the preliminaries of
a

"contest" and

culminating in

the lure of

a

jackpot prize. These

schemes

range from the simple challenge of answering a telephone to the intel
lectual challenge of answering "By whom and in what year was deuterium

discovered?"4 The

most widely heralded show featured over a national
network illustrates the usual techniques:5 Names of prospective partici
pants are chosen at random from the telephone directories of the nation.
The operator calls each number and describes to the person answering
the telephone the details of the program. Permission is then secured to
have the answerer brought in as a participant on the program. There
is no requirement that the prospective participant be listening to the
radio at the time of the call. If he is not listening the operator instructs
him to tune in the program with sufficient volume so that he can hear it
clearly from his position at the telephone. During the program certain
relatively well-known musical selections are broadcast. At some point
each selection is interrupted; a telephone connection is made between
the Master of Ceremonies and one of the persons called, who is then

asked to identify the interrupted tune. If successful, he is awarded a
prize and given an opportunity to obtain additional prizes by identifying
another, known as the "mystery tune", which is played at that time and
for his benefit. If he is unable to do so, the prize award is increased
and the contestants the following week are given a similar opportunity
to "hit the jackpot".
The effect of these fortuitous opportunities for instant wealth has revo
lutionized the listening habits of the public. Well-nigh impregnable radio
artists have found that their popularity measured in Hooperatings has
was asked of the radio audience by Station WARL, Arlington, Va. whose
"Dollars
for Answers'' was the subject of inquiry in Northern Virginia
show,
giveaway
Broadcasters, Inc., F.C.C. Docket No. 8S59 (1948).
5 The
program described as "Stop the Music" presented weekly by the American Broad
casting Co., Inc. over its network of stations throughout the United States.

4

This
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of

fallen8 while relatively obscure money giveaway shows have catapulted
The cumulative complaints of the public accustomed
substantial program fare and the wailing of competitive radio
stations were finally climaxed in the issuance of a proposed rule by the
Federal Communications Commission looking toward abolition of this
type of program.8
into
to

prominence.7

more

Jurisdiction

of

the

Federal Communications Commission

Under the Communications Act of 1934,9 the basic law regulating
radio stations, the FCC is specifically enjoined from censoring radio
program content.10 Its jurisdiction is limited to a review of the over-all
program content in the renewal of licenses for broadcast operation.11
Although apparently circumscribed by this injunction, the jurisdiction
of the Commission is considerably magnified by the further statutory

provision that
8

licensees shall

serve

"the

public interest, convenience

and

The most

widely publicized episode showing the decline in popularity of recognized
competing with giveaway shows involves Fred Allen, the well-known comedian
whose Hooperating declined from a position in the top 10 to well below IS when "Stop the
Music" became established on a competing network. Mr. Allen's comment on this condition
is quoted in Newsweek magazine, Sept. 6, 1948, as follows:
"Giveaway programs are the buzzards of radio. As buzzards sweep down on carrion,
so have giveaway shows descended on the carcass of radio. Like buzzards, the give
away shows, if left to pursue their scavenging devices, will leave nothing but the
picked bones of the last listener lying before his radio set."
7 A
typical example of how popular giveaway shows are can be seen from the following
Hooperating for a Baltimore radio station whidh carries the giveaway at 9:45 A.M. The
ratings for one hour before and one hour subsequent show the range:
radio artists

8:45

9:00

9:15

9:30

9:45

10:00

10:15

10:30

10:45

0.3

0.7

0.8

2.7

14.6

2.7

0.8

0.5

0.8

5th

5th

4th

2nd

1st

2nd

5th

5th

a.m.

4th
Cited in brief of Radio Station WITH, Baltimore, Md. before the Federal Communications
Commission re Docket No. 9113.
8

Promulgation of Rules governing programs prohibited by Sec. 316 of the Communica
as broadcasting of information
concerning lotteries, gift enterprises or similar
schemes, Docket No. 9113, issued Aug. 5, 1948.
9 48
Stat. 1064 (1934), 47 U. S. C. 151 et seq. (1946).
tions Act

10

Sec. 326 of the Communications Act of 1934 provides:
in this Act shall be understood or construed to give the Commission the
power of censorship over the radio communications or signals transmitted by any
radio station, and no regulation or condition shall be
promulgated or fixed by tjhe
Commission which shall interfere with the right of free
means of radio

"Nothing

communication."
�

KFKB

48

Stat. 1091

Broadcasting Assn., Inc.
v. F.R.C., 62 F.2d 850

Church South

speech by
(1934), U. S. C. � 326 (1946).
v. F.R.C., 47 F. 2d 670
(1931) ; Trinity Methodist
(1932) cert, denied, 288 U.S. 599 (1937).

322

The Georgetown Law

Journal

[Vol.

37

:

p. 319

necessity,"12 of which the FCC is to be the judge. Since the regulatory
authority every three years13 carefully scrutinizes the program service
which a licensee has rendered during the past license period to determine
whether this radio license shall be renewed for another three years, the
Commission is able to prescribe minimum standards governing the con
tent of programs without

delving into the merit of the individual shows.
authority, the Commission has periodically published
statements of policy14 for the guidance of the radio industry, and although
these pronouncements do not have the stamp of official orders, as a
practical matter, they are equally effective.
Under this broad

Statutory Prohibition Against Lotteries
In addition to these broad

Act, Congress
programs.

general guideposts in the Communications
policy with respect to specific types of
reference to the money giveaway feature, if other
contained in the former Section 316 which provided

has declared its

A direct

wise applicable,
as follows :

was

"No person shall broadcast by means of any radio station for which a license
is required by any law of the United States, and no person operating any such
station shall knowingly permit the broadcasting -of, any advertisement of or
information concerning any lottery, gift enterprise, or similar scheme, offering
prizes dependent in whole or in part upon lot or chance, or any list of the
prizes drawn or awarded by means of any such lottery, gift enterprise, or scheme
whether said list contains any part or all of such prizes. Any person violating
any provision of this section shall, upon conviction thereof, be fined not more
than $1,000 or imprisoned not more than one year, or both, for each and every
day during which such offense occurs."

handling of the money giveaway problem, the FCC based its
jurisdiction directly upon Section 316 of the Communications Act. The
order15 provided that a public hearing be held on proposed rules which
"would set forth with particularity for standard, FM and television
broadcasting, certain types of programs which the Commission believes
In the

are

in violation of Section 316 of the Communications Act of 1934,

as

48 Stat. 108S (1943), 47 U. S. C. � 309 (1946); see WOKO, Inc. v. FCC, 1S3 F. 2d
(App. D. C. 1945), reversed on other grounds, 329 U. S. 223; Black River Valley
Broadcasts v. McNinch, 101 F. 2d 235 (App. D. C. 1938)
13 48 Stat. 1083
(1936), 47 U. S. C. 307d (1946).
14 The most recent
comprehensive statement of policy issued is entitled "Public Service
Responsibility of Broadcast Liqenses", March 7, 1946, and is commonly described as the
"Blue Book" since the official document was printed with a blue cover sheet.
12

623

15

See note 8 supra.
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to "afford broadcast

specific advance information as is possible as to the
of programs" which the Commission construed to be in
as

various types
violation of Section 316.

"Lottery" Defined

setting forth these standards, the Commission recognized its gar
gantuan task of delineating general rules to cover all variations of the
giveaway theme. After surveying the wealth of lottery case law, the
In

Commission stated:
"... The endless variations which have been engrafted upon gambling
to relieve them of their statutory iniquity have necessitated the judicial
evolution of lottery case law in compartmental panoramic form within the pat
tern of which there exists few cells of the precise dimension required to fit the

projects

measurements of

subsequently arising cases."16

Although the determination of each case must, therefore, depend upon
its particular facts, the following four tests were set forth as indicia:17
"A program will be considered to be in violation if in connection with
such program a prize consisting of money or thing of value is awarded
to any person whose selection is dependent in any manner upon lot or

chance,
"(1)

if

as a

condition of

such winner
or are

"(2)

prize:

winners are required to furnish any money or
to have in their possession any product sold,
distributed by a sponsor of a program broadcast

or

or

question;

such winner

or

winners

question
or

question

or

on

winners

to which is

answer

thing of value
manufactured,
on

the station

or

such winner
program in

"(3)

such

required

furnished
in

winning

are
a

are

to be
television

required

radio

or

required

to

listening to
receiver; or
answer correctly

or

a

viewing

the

question, the

program broadcast over the station in
where aid to answering the question correctly is given on a

given

on

a

program broadcast over the station in question. For the purposes of this
provision the broadcasting of the question to be answered over the radio

station on a previous program will be considered as an aid in answering the
question correctly; or
"(4) such winner or winners are required to answer the phone or write a letter
if the phone conversation or contents of the letter (or the substance
thereof) are broadcast by the station."

Subsequent
18

17

Northern

to this initial

announcement, the Commission released

a

Virginia Broadcasters, Inc., FCC Docket 8SS9, 1948.
FCC Docket No. 9113, Appendix A proposed as Sec. 3.192, Sec. 3.292, and Sec. 3.692.
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supplemental notice18 recognizing that

the 80th Congress had abolished
Section 316 of the Communications Act prior to the initial announce
ment of the FCC and transferred an identical
provision to the Criminal
Code. The new FCC notice stated that the proposed rules were "to assist
the Commission, licensees and other interested persons in giving effect
to the public policy embodied in the determination of
Congress." Accord

ing

to this

and

were

supplemental notice,
not to

"add

the

proposed rules were to be interpretive
statutory prohibition imposed

detract from the

or

by Congress."
The congressional transference of Section 316 to the Criminal Code
raised vital jurisdictional issues which have not yet been resolved regard
ing the power of the FCC to interpret or enforce the congressional
mandate. However, the fundamental problem of whether or not give
away shows on the air constitute a lottery, gift enterprise or similar
scheme, still remains.
It is a truism that a lottery is made up of three cardinal elements:
(1) prize, (2) chance, and (3) consideration.19 All three of these must
be present if the scheme is to be banned. The absence of a single element
removes the taint of illegality from the suspected venture.20
The presence of a prize in giveaway shows offers few problems and
usually the elements of "chance" and "consideration" determine whether
the program is to be proscribed.
1.

Prize

"Prize" simply denned by the proposed rules offers no problem of
the Commission will in
interpretation. The language suggested is
"

.

any event consider that

with such program, a
awarded to any person.

.

.

program is in violation

a

prize consisting of

money

...

or

if in connection

thing

of value is

"21
.

.

.

2.

Chance

similarly simply stated.22 A program will violate the
proposed rules if a prize is awarded to a person "whose selection is
dependent in any manner upon lot or chance." By comparison, Section
"Chance" is

FCC

18

Promulgation of

Rules

governing

the

broadcasting of lottery information, Docket No.

9113, Supplemental Notice of proposed Rule Making, August 27, 1948.
19 54
C.J.S. 845 � 2; 34 Am. Jur. 647, � 3; See Note, 113 A.L.R. 1121.
20 Post
Publishing Co. v. Murray, 230 Fed. 773 (CCA. 1st 1916).
21

F.C.C. Docket No. 9113, Appendix A Sec. 3.292(b).

22

Id.
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replaced Section

which

Code,23
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316 of the Com

scheme offers "prizes
lottery
or
chance."
in
in
lot
whole
or
Although the defi
part upon
dependent
nitions are simple, the effect of the application of one rather than the

munications Act, prescribes

to exist if the

a

qualifications is considerable.
illegality of a lottery, the

other of these

contention is made that the
When a question
particular
the
of
beans in a jar
tune
or
number
a
is to be answered,
identified,
if
as
a
skill
is
established
requirement, then, of course, the
estimated,
not
constitute
a
scheme does
lottery.24 The courts have recognized this
To escape the

contest involves "skill" and not "chance."

upheld

ment, neatness,

or

this distinction

Pointing

to the

the

validity of

requiring skill, good judg
States,� the court recognized
in holding that an insurance scheme was not illegal.
element of skill replacing chance, the court stated:

distinction and

taste. In Peek

v.

contests

United

or losing must be beyond the will or influence of the wagerer.
wagerer's own marriage, while not wholly within the control
of his will, is largely the product of it. His or her own initiative, determination,
skill and judgment play a far larger part in bringing it about than does any

"... the

winning

It is clear that the

element of chance."26

An element of chance is inherent in every contest regardless of the
skill involved but this factor alone does not result in a lottery; rather
it is the predominance of chance that determines the existence of a
lottery. This distinction is clearly stated in People ex rel. Ellison v.
Lavin,21 as follows:
"... throwing dice is purely a game of chance, and chess is purely a game
of skill. But games of cards' do not cease to be games of chance because they
call for the exercise of skill by the players, nor do games of billiards cease to
be games of skill because at times, especially in case of tyros, their result is
determined by
acter

of the

an

unforeseen

of skill, but which is the dominating
game."28

23 18

U.S.C. � 1304

24

Warner,

25

61 F. 2d 973

Radio

for the purpose
member married.
26
27
2�

an

(1948).

Television Law 34S (1948).
(C. C. A. Sth 1932) In this case, an association of members was created
of raising money among the members by assessment on all when
any
and

.

Id. at 975.
179 N.Y. 164, 71 N.E. 753
170, 171.

Id. at

called luck. The test of the char
element of chance or an element
element that determines the result of the

accident, usually

game is not whether it contains

(1904).
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Applying these tests to giveaway features, a program will become a
lottery (assuming prize and consideration are present) if no skill ij
involved. For example: if a person whose name is selected out of the
telephone directory answers the telephone and receives a prize for this
effort, the program could be classed as a lottery under both tests. Id
this instance "the selection is determined by lot or chance" as required
by the proposed Commission rule and "the prize is dependent upon lot
or chance" of answering, as outlined in Section 1304 of the Criminal
Code. Since both tests are met, there can be little dispute of the "chance"
involved in this format. However, a more complex problem exists where
the participant must do more than answer the telephone. Usually the
listener, upon being called, is asked to answer an esoteric question,
identify a "Mr. Hush" or name the mystery tune being played. Here
the selection of the person called is by lot or chance which, under the
proposed FCC definition, would qualify the show as a lottery. However,
under a literal interpretation of Section 1304 of the Criminal Code, it
would be necessary that the prize be dependent upon chance and not
merely that chance exists in the selection of the person called.
A forceful argument can certainly be made that "skill" is needed to
furnish the proper answer to these inquiries. In Northern Virginia Broad
casters, Inc. (WARL)29 which led to the formulation of the proposed
ruling, the FCC carefully examined this problem. There, the radio station
throughout its broadcasting day, regularly at half hour intervals, carried
program entitled "Dollars for Answers." After
announcement, the following statement was made:
a

"Yes, every half hour you have
radio tuned to WARL, 780 on the
telephone call to a number listed
directory, and dollars for answers
can answer our

a

brief commercial

the opportunity to earn cash. So keep your
dial. Now in just a moment we will make a
in the Washington and suburban telephone
go to the person answering the phone if he

question."

then given. Following this, telephone
by a station employee at random from the
Washington, D. C. telephone directory. No basis of selecting the page,
the column, or the stopping point was used other than "at random". The
station contended that this program was a competition of skill since the
questions asked required a highly specialized knowledge of many fields
of learning for the correct answers. As an indication of the skill required.
it was proven that only 57 of the 2651 persons called were able to supply
The

question

and

numbers called

2�

answer

were

were

chosen

Northern Virginia Broadcasters, Inc., Docket No. 8SS9 (1948).
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the correct answer. The Commission examiner concluded, however, that
this was not a program where skill predominated but was a scheme of
chance. His conclusion was fortified by the argument that the questions
were so difficult that comparatively few of the 57 winners would be able
the right answer without having listened to the program prior
call when the correct answer was announced.30
The rationale of this argument was that "no person matched his skill,
ability or knowledge against the like facilities of any other person or
group. No person may undertake by his own choice to strive for the

to

supply

to the

respondent's offered prize. Only those persons selected by chance through
the respondent's methods may participate and those who win do not excel
in attainment over competitors."31 If this test of chance is employed,
virtually all radio giveaway programs employing the telephone call tech
nique are doomed since each employs the "random selection" method
of choosing the participants. Regardless of the educational background,
perceptiveness or skill required to answer the question or meet the test
proposed, the fortuitous selection method and the absence of competitive
conditions inherent in a contest will result in a lottery verdict. However,
it seems questionable that Congress intended that "fortuitous selection"
rather than "fortuitous reward" be the sine qua non for a lottery. No
previous analogous situation appears where this interpretation has been
made and the adoption of this rule would be an innovation to American
case law on the subject.
The Northern Virginia Broadcasters, Inc. case relied also on the
argu
ment that the amount of the prize varies in accordance with no
predict
able mathematical laws nor by virtue of any deliberate controls exercised
by the station, the contestant or any other person. The jackpot prize
increases

as

each contestant fails to

answer

and thus the amount is

unpredictable. Accordingly, the examiner concluded that the "Dollars
for Answers" program was
"offering prizes dependent in whole or in part
upon lot or chance." But here again, the reference to chance relates to
the amount of the prize rather than in the selection of the winner
being
based upon chance in

knowing

the correct

answer.

The latter would

appear to be more nearly consistent with the congressional intent which
indicates that lotteries are schemes involving fortuitous rewards such as
the pot in a poker game or the
payoff for a roulette wager. Carrying this
argument to a logical extension would mean that the definiteness of a
30

Ibid.

(In concluding that the WARL program

upon the fact that the person
31 Id.
at 9.

receiving the

award

was

was

a

lottery, the examiner also relied

selected by chance )

328

The Georgetown Law

Journal

[Vol.

37

:

p. 3 19

prize would remove the scheme from the realm of chance. But, surely,
a lottery is such, whether the
prize be $1 or $100. Accordingly, it seems
that this test falls short of the principal objective of discouraging those
schemes which constitute gambling, rather than those where the only
element of gambling is the amount to be paid to the successful
participants.32
Consideration

3.

The final and most difficult criterion is the element of "consideration"
which is inextricably involved in each lottery analysis. The proposed
Commission rules list four independent tests of consideration by the

participant:33
(1) furnishing of money or thing of value (or the sponsor's products).
(2) listening to the program.
(3) answering a question, the answer to which has been previously
the station.
answering the telephone

broadcast

over

(4)

contents of the letter

or

are

writing

a

letter if the

phone conversation

or

to be broadcast.

Since Sec. 316 of the Communications Act of 1934 had never been
construed by the courts during the 14-year interval that it was effective,34
and since Sec. 1304 of the Criminal Code has just been enacted, the
validity of these indicia of consideration must be tested by resort to
reason and analogous court precedents.
In Horner v. United States35 the basic rule was announced that lottery
schemes should be so construed as to prevent evasion. However, it

is equally true that penal statutes such as anti-lottery legislation must
be strictly construed.36 Limited by these reservations, the propriety of
the FCC interpretations is most precisely characterized as a choice be
tween whether or not listening to a radio program in itself is sufficient
consideration or whether a more substantial detriment is required. Three
of the four tests proposed by the FCC incline to the theory that a lottery
exists when the consideration is sufficient to support a contract that is, a
32

Post

Publishing Co.

v.

Murray, 230 Fed. 773 (CCA. 1st 1916).

FCC Docket No. 9113, Appendix A (b).
34
Although the courts have never construed � 316, the language of this proviso has been
considered in WRBL Radio Stations, Inc. Docket No. 3040, 2 FCC 687 (1933-1936);
33

and In

re

ing Corp.

KXL Broadcasters, 4 FCC 186 (1937). See also In
al, 5 FCC S01 (1938) and 8 FCC SS7 (1941).

35

147 U.S. 449

38

France

F. 2d 387

re

Metropolitan Broadcast

et

v.

(1893).

United States, 164 U.S. 676

(S.D.

Texas

1931).

(1896).

See also United States

v.

Hughes, S3
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or a legal detriment to the promisee.
Spokes
for the radio industry contend that money or a thing of value must
be furnished or that the promisee must incur substantial, rather than
technical, detriment to supply the needed consideration.37
The most relevant analogies to this radio giveaway problem come

benefit to the promisor
men

from the rulings of the Post Office Department on whether printed
matter shall be mailable if it contains or advertises contests awarding
prizes. The definitive terms of the Post Office law38 are identical with
the broadcasting lottery provisos and the legislative history of Sec. 316

indicates that Congress intended to place radio in the same position as
the press. Thus, in a discussion of a bill to amend the Radio Act of 192 739
(the predecessor of the Communications Act of 1934), Congressman
Dehlbach, a member of the Committee on Merchant Marine, Radio and
Fisheries, which reported the bill, stated that the ban on radio lotteries
was

necessary "because it is
a lottery when, if

unfair, grossly unfair,

to

permit

.

.

.

radio

newspaper attempts to do the same thing,
it is unmailable."40 In construing its statute, the Post Office Department
to advertise

a

originally favored the technical consideration theory now proposed by the
FCC. Thus, in 1900, Assistant Attorney General Thomas stated the
Post Office Department's rule on consideration to be:
"Where a promoter of a business enterprise, with the evident design
ing his business and thereby increasing his profits, distributes prizes

of advertis

to some of
those who call upon him or his agent, or write to him or his agent, or put
themselves to trouble or inconvenience, even of a slight degree, or perform some
service at the request of and for the promoter, the parties receiving the prize
to be determined by lot or chance, a sufficient consideration exists to constitute
the enterprise a lottery though the promoter does not require the payment of
anything to him directly by those who hold chances to draw prizes."41

However, since that time the attitude of the Post Office Department
apparently changed although the basic law remained intact. In the
February 13, 1947, issue of the Postal Bulletin containing instructions
to postmasters, the current policy was stated to be:

has

37

This view

strongly urged by the National Association of Broadcasters in its brief
rules, Docket No. 9113.
88 35 Stat.
1129 (1909), 18 U.S.C. � 336 (1946). This section has received exhaustive
judicial and legal study. For an analysis of Postal Regulations, see Thomas, Lotteries,
Frauds and Obscenity in the Mails (1900). See
also, Pickett, Contest and the Lottery
Laws, 45 Hasv. L. Rev. 1196 (1932).
89
H.R. 7716, 72nd Cong., 1st Sess. (1932).
before the FCC

was
on

the proposed

40

75 Cong. Rec. 3684.

41

Thomas, Lotteries, Frauds

and

Obscenity

in the

Mails (1900) p. 35.
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"All postmasters should carefully note the following with regard to the present
of the Office of the Solicitor in making rulings on lotteries, gift
enterprises,
etc., under Sec. 601, P.L. & R. 1940.
"In order for a prize scheme to be held in violation of this
section, it is
necessary to show (in addition to the fact that the prizes are awarded by means
of lot or chance) that the 'consideration' involves, for example, the
payment of
money for the purchase of merchandise, chance or admission ticket, or as pay

policy

ment

on an account, or requires an
expenditure of substantial effort or time.
On the other hand, if it is required merely that one's name be registered at a
store in order to be eligible for the prize, consideration is not deemed to be

present.
"If postmasters

are in
doubt as to whether or not matter relating to
particular plan should be treated as nonmailable, they should submit same
this office for a ruling as provided in Sec. 602, P.L. & R., 1940. "42

a

to

The examiner in the Northern Virginia Broadcasters, Inc. case dis
missed the diverse rulings with a statement that the conflict is only "one
of degree" and that "when examined in the light of the principles of
contract law, each of the above statements seems to embody the accept
able substance of the consideration requirement to the extent intended."43
Although a distinction of degree exists, the differences in the two extremes
radically alter the results when radio giveaway shows are scrutinized.
If answering a telephone question is regarded as "substantial detriment"
then no dispute exists; however, if it is only a "slight detriment" the
adoption of one test rather than the other materially affects the result.
The federal court rulings on "consideration" in the Post Office Cases
are equally divergent.44 The earlier cases incline to the theory that any
detriment to the promisee, no matter how slight, is sufficient to establish
a lottery. Thus, in Brooklyn Daily Eagle v. Voorhies,45 the court states:
"The

question of consideration does not mean that pay shall be directly given
right to compete. It is only necessary that the person entering the
competition shall do something or give up some right. The acquisition and

for the

42

ruling of the Post Office Department provided that printed coupons used by
conducting contests on the outcome of sporting events violated the lottery
statute. This ruling has not been officially released but local postmasters have been advised
that a publication containing such material is not mailable. The U. S. Solicitors' Depart
ment has ruled that "the purchase of the periodical containing a printed form for the use
A recent

newspapers in

of the contestant constitutes

a

consideration."

Northern Virginia Broadcasters, Inc., Docket No. 8559 (1948) p. 10.
44 United States v.
Wallis, 58 Fed. 942 (S. D. Idaho 1893) ; Brooklyn Daily Eagle v.
Voorhies, 181 Fed. 579 (C. C. E. D. N. Y. 1910) ; cf. Eastman v. Armstrong-Byrd Music
43

Co., 212 Fed. 662 (CCA. 8th 1914); Post Publishing Co.
(C. C. A. 1st 1916).
� 181 Fed. 579
(CC.E.D.N.Y. 1910).

v.

Murray,

230

Fed. 773
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sending in of labels is sufficient to comply with that requirement. Nor does the
benefit to the person offering the prize need to be directly dependent upon the
furnishing of a consideration. Advertising and the sales resulting thereby based
upon a desire to get something for nothing are amply sufficient as a motive."48

However, six years later, in Post Publishing Co.

v.

Murray,'17

the

technical legal detriment argument was repudiated. In that case, a news
paper advertised that it would publish headless photographs of fifty
women shoppers, taken at random by a photographer. Each woman who
came to the newspaper office and identified her picture would receive a
$5.00 prize. The newspaper was barred from the mails on the ground
that the scheme violated the Post Office lottery law. However, the court
reversed since the scheme "did not present the kind of lot or chance
which the Act of Congress was striking against because the particular
kind of chance involved
did not require a parting with anything by
members of the public for the prize offered."48 The court could easily
have decided that going to the newspaper office and identifying a picture
amounted to "contract or technical consideration." By analogy, it is
difficult to distinguish this detriment from that of answering the telephone
and furnishing the correct reply to a question for a radio program prize.
Also relied upon as analogous are the Bank Night cases which appear
to be in substantial confusion. A plethora of legal writing has appeared
on these cases and substantial support can be summoned for either view
point49 as to whether any or substantial detriment is sufficient consider
ation. Obviously, a lottery exists when prizes are awarded only to those
patrons of the theatre who have purchased an admission ticket,60 but
when chances are also distributed or registration opportunities provided
to the general public without charge, a hopeless divergence of
opinion
exists. An element of "good faith or subterfuge" pervades some of these
decisions as a distinguishing feature. Thus, Affiliated Enterprises, Inc.
v. Gantz51 describes the free
registration feature of a bank night scheme
as follows:
.

.

.

"... a subterfuge to escape the stigma of being a lottery. It is
apparent
that no one would give prizes if all participants in the
drawings paid no admission
48

Id. at S81.

47

230 Fed. 773

48

Id. at 776.

(CCA.

49

Bank

60

This illustration

Night

1st

1916).

and Similar Devices
assumes

as

winner.
51

86 F. 2d 597

(CCA.

Blegal Lotteries,

the presence of chance

10th

1936).

SO Yale L.

J.

941

rather than skill in

(1941).

selecting the
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fees. Show places

are conducted for profit. The plan would be wholly worthless
money-making scheme, both to lessor and lessee. It is further apparent that
when non-paying participants and those who pay admission are each given the
same chance at drawing the prize the lucky number may represent one who
paid
to get in only because of his interest in the drawing. Indeed, that is more than
probable. Then how can it be maintained that the supposed evasion converted
a lottery or gambling device into a mere altruistic opportunity and occasion to
bestow a gift."92

as a

Radio

giveaway shows

can hardly be classed as "subterfuges" in this
of the potential participants is required to pay a money
contribution to be eligible.
A more persuasive resort to precedent can be made by referring to
the advisory rulings of the Department of Justice on radio giveaway

sense, since

none

schemes. In
ment of

Briefly,

February and March, 1940, the FCC referred to the Depart
Justice53 for prosecution seven specific giveaway programs.

the nature of these programs

can

be described

as

follows:

"Pot o' Gold A telephone subscriber selected by chance was awarded
he answered the telephone and a $100 prize if the telephone
�

prize if

a

$1,000

was

not

answered.
"Mead's Bakery A so-called 'mystery woman' called upon housewives in a
random manner, offering to buy a loaf or part of a loaf of the sponsor's bread
for $5.00. Her movements were described in the program. Housewives not
having the product did not receive the prize.
"Musico and Songo Cash prizes were awarded persons who secured special
cards listing songs to be broadcast, listened to the program, filled out or checked
the correct song titles, and were the first to telephone the correct answer to
�

�

the station.

"Especially for You Persons selected at random from directories were tele
phoned and awarded a merchandise prize if they correctly answered two questions.
"Sears' Grab Bag Numbered slips were made available to the public by a
store; if the person holding the slip selected was listening to the broadcast, he
was awarded a prize.
"Dixie Treasure Chest A person selected from the telephone directory was
awarded a $50 prize if* he responded to a telephone call and correctly answered
a question which, apparently, was always the same."
�

�

�

On
as

April 1, 1940,

the

Department

of

Justice advised the Commission

follows:
"Reference is made to our letter of Feb. 21, 1940, acknowledging receipt of
yours of Feb. 19, 1940, transmitting for such action as the Department may
deem appropriate certain information concerning the broadcasting of the 'Pot o'

62

Id. at 599.

53

Broadcasting Magazine, April 15, 1940,

p. 13.
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Gold' and 'Mead's Bakery' programs, both of which are alleged to be in violation
of Section 316 of the Communications Act of 1934.
"After a thorough examination of the material submitted and a careful con
sideration of the facts presented, the Department has concluded that prosecutive
action under Section 316 of the Communications Act of 1934 in these two
matters should not be instituted."64

Unfortunately, the reasons
reply. However, it is

in this

for

refusing

fair to

to

assume

explained
Justice Department

prosecute
that the

were

not

construed Section 316 in the light of the then current Federal Court
decisions requiring "substantial detriment" to support consideration.
Moreover, it can be speculated that the absence of prizes determined by
chance may have influenced the decision. Since 1940 no change has
occurred in the text of Section 316 and certainly its replacement by
Section 1304 of the Criminal Code cannot be relied upon as altering the
requirements for radio lotteries. Thus, if similar formats for radio shows
were submitted to the Department of Justice under the proposed rules,
it would seem that precedent would require a similar refusal to construe
these programs as invalid.
It should be noted that each of the seven shows referred to would be
classed as a lottery under the proposed rules, since the prize in each case
was dependent upon a chance selection, and the consideration
required
was the doing of some act enumerated in the proposed rules.
In "Pot
o' Gold," the best known of these shows, the participant was required to
answer the telephone, the conversation being broadcast. "Dixie Treasure
Chest" differed only slightly from the "Dollars for Answers" decreed
illegal by the Northern Virginia Broadcasters, Inc. decision, and each of
the remaining shows had a similar composition.
It can thus be seen that the Commission's proposed rules rest upon a
very insubstantial legal base as far as lottery case law is concerned.
Questionable definitions of "chance" and "consideration" give rise to
considerable doubt in depicting radio giveaway shows as lotteries and
would afford a weak test before the courts of the Commission's
powers
in this field of programming.
"Public
A

more

Interest, Convenience

substantial basis for

banning

and

Necessity"

these shows would

seem

to be

provided by the broad jurisdictional power conferred on the FCC by
Congress in determining whether program service is in the public interest,
convenience and necessity.
84

Id. at 13.
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The

propriety of an FCC inquiry into the general field of progn
has frequently been challenged by industry spokesmen, t
consistently upheld by the courts.65 The argument has been made tl:
Sec. 326 of the Communications Act, which prohibits censorship
interference with free speech by the Commission, precludes any conce
by a governmental agency with the program service of radio stations
However, from the inception of radio regulation, Congress, the Co
mission and the industry have recognized the FCC's legitimate conce

content

with overall program service standards.
After the adoption of the Radio Act of 1927 (the predecessor of t
present Communications Act of 1934) the Federal Radio Commissi
concerned itself with proper program standards. Its application fori

clearly requested information regarding the programs to be presents
or those carried during the prior license period, and pointedly inquir
"Why will the operation of the station be in the public conveniem
interest and necessity?" These forms were submitted for Congressior
approval,67 and in its first annual report to Congress, the Commissi
stated :
"The Commission believes it is entitled to consider the program service n
by the various applicants, to compare them, and to favor those who rem
the best service."58
dered

1934, when the House Committee on Interstate Commerce w
considering the several bills proposed for radio legislation, finally a
minating in the present act, the National Association for Broadcaste
the industry spokesman, testified:
In

"It is the manifest duty of the licensing authority in passing upon applicatic
for licenses or the renewal thereof, to determine whether or not the applies
is rendering or can render an adequate public service."59

55

Broadcasting Association, Inc. v. Federal Radio Commission, 47 F. 2d 670 (A
; Trinity Methodist Church v. Federal Radio Commission, 62 F. 2d I
(App. D. C. 1932) ; National Broadcasting Co. v. United States, 319 U. S. 190 (194;
Bay State Beacon, Inc. v. Federal Communications Commission, 171 F. 2d 826 (C. C.
D. C, Dec. 20, 1948).
56 This
argument was most strongly urged by the national network companies in Natio
Broadcasting Co. v. United States, supra, where it was contended that technical conside
KFKB

D. C.

1931)

tions alone should be the
57
58
59

concern

of the FCC.

Public Service Responsibility of Broadcast Licensees,
Annual report to Congress for 1928, p. 161.

Hearings

on

H.R. 8301, 73rd

Congress

p. 117.

FCC,

Mar.

7, 1946,

p. 10.
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time, the then Chairman of the Federal Radio Commission

same

said:
"Our licenses to

they

broadcasting stations

last for six months.

The law says that

the
operate in the public interest, convenience and necessity. When

must

renewal of those station licenses comes up, it is the duty of the
on whether or not that station should be licensed for
another licensing period, to say whether or not their past performance during
the last license period has been in the public interest."60
time for

a

Commission in passing

The Courts have concurred with the Commission's construction of its
statutory duties in considering this phase of program service.61 In 1931,
this question was squarely raised in KFKB Broadcasting Association Inc.
v. Federal Radio Commission,62 where the Commission denied a station's
renewal of license because it concluded that its program
public interest. The Court of Appeals for the District
of Columbia clearly sustained the Commission's action, and stated:

request for
fare

was

a

not in the

"It is apparent, we think, that the business is impressed with a public interest
and that, because the number of available broadcasting frequencies is limited,
the Commission is necessarily called upon to consider the character and quality
of the service to be rendered. In considering an application for a renewal of the
license, an important consideration is the past conduct of the applicant, for 'by
their fruits ye shall know them.' Matt. VII: 20. Especially is this true in a
case like the present, where the evidence clearly justifies the conclusion that the
future conduct of the station will not differ from the_ past" (Emphasis supplied).63
�>

Id. at 3S0.

61

The Commission's construction of its statutory duties has been upheld by Congress.
interim report published on January 24, 1949, page 12, a sub-committee of the

In

an

Committee

on

Interstate and Foreign Commerce dealt with the Commission's power

as

follows:

"Probably no other provision of the law has been attacked in the courts more fre
quently and by more able legal counsel. Probably no other section of the law has
been subject to more searching scrutiny by the courts, including the Supreme Court of
the United States. Uniformly and without exception, the final decision has upheld the
Commission's authority to determine whether or not a liaensee's operation has been
in the public interest. Moreover, the court decisions have held that such exercise of
authority by the Commission does not invade or vitiate the 'no censorship' provision
of the law. When the courts have on more than one occasion spoken clearly that the
Commission has the right and duty under the law to determine whether the public
interest is being served and that in so doing there is no violation of free speech, we
believe the final judicial interpretation has been made.
"We concur, of course, completely and fully with the line of judicial decisions on this
point. To us it appears ridiculous to hold that a person operating under a Federal
license shall not be answerable to a constituted authority for his performance under
that license. To hold otherwise would be to set at naught the license system, to make
the license in fact a perpetual grant. So long as radio frequencies are scarce national
resources, the Government has a right to expect and demand proper use of them."
62 47
F. 2d 670 (App. D. C. 1931).
63

Id. at 672.
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in 1932 the Court affirmed this
v. Federal Radio Commission.�

position in Trinity Methodi,
Finally, the right of the Con
mission to delve into the program field was challenged by the network
in National Broadcasting Co. v. United States,65 where the argument we
made that the Commission must, on renewal applications, confine its ii
quiry into past operations to technical considerations. This argument we
repudiated with the succinct statement that:
Church

"The Commission's licensing function cannot be discharged, therefore, mere
there are no technological objections to the granting of a licens
If the criterion of 'public interest' were limited to such matters, how could tl

by finding that

Commission choose between two applicants for the same facilities, each of whoi
is financially and technically qualified to operate a station? Since the very ii
ception of federal regulation by radio, comparative considerations as to tl
service to be rendered have governed the application of the standard of 'publ

interest, convenience,

or

necessity'."66

Relying upon this affirmation of authority, the Commission has coi
sistently examined various types of programs presented over the ai
In the earlier days of radio, the public was harassed by the broadcasl
of astrologers, fortune tellers, and medical quacks peddling cure-all
These ills of the audience were soon remedied by government actio
against the radio licensees who permitted these broadcasts to invade tb
homes. In Scroggin & Company Bank (KFEQ), St. Joseph, Missouri}
a performer styling himself as "Dr. Richards" was permitted by ti
station to appear twice daily in broadcasts in which he was represente
He presumed t
as an astrologer, psychologist, doctor and scientist.
answer questions and to advise on matters of business, domestic affair
health, finance and investment, love, marriage and a myriad of huma
His remuneration for this "advice" came from the solicitation (
sales of an astrological forecast which he offered together with a gener;
guide of the purchaser's life with monthly charts for the current year an
woes.

succeeding one all for the sum of $1.00. Similar programs were pr<
sented by a Dr. Price. It was the practice of these "experts" to inje<
into their discussions a wide variety of material with a liberal allowance (
matters bordering on indelicacy and scandal.
the

�

station carried advertisements for a sponsor who gua
anteed the listener a cash award "if you do as asked." All that wj
The

64

same

62 F.2d 850

85 319

U.S. 190

(App. D. C. 1932).
(1943).

66

Id. at 216.

67

l F. C. C. 194

(1935).
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six states in which the letter "A" is used two or
glibly stated that "Not only one person but hundreds

name

was

will win cash awards."
The Commission unequivocally ruled, "The examiner's conclusion that
the infliction upon the public of the program matter and enterprises here
inbefore mentioned did not serve public interest is unquestionably sus
tained by the evidence."88
This same approach was taken with respect to "metaphysical" pro
grams, a "racing guide" show, and similar ventures.69
In Mayflower Broadcasting Corporation70 a similar approach was taken
when the licensee broadcast editorials urging the election of various
candidates for political offices, and supported one side of various ques
tions in public controversy. In that case, the Commission concluded that
"the public interest can never be served by a dedication of any broad
cast facility to the support of
partisan ends."71
.

.

.

Conclusion
From this body of precedent, it appears more logical for the Com
mission, from both administrative and legal standpoints, to decree the
abolition of radio giveaway ventures on the more certain ground that
these shows were not serving the public interest. This appears to be a
sounder approach than to premise the same result on the dubious
ground
that lotteries exist, as defined by novel criteria of chance and considera

tion.

Ample justification exists for placing a taboo on radio giveaways as
being contrary to public policy, despite the absence of formal require
ments to meet the strict legal*
lottery tests. The law reflects public mores,
and an examination of the history of legislation
outlawing certain pastimes
indicates that the spiritual values at the time dictate
illegahty. In Tyson
v. Banton72 Mr.
Justice Holmes observed:
"Wine has been thought good for man from the time of the
Apostles until
But when public opinion changed, it did not need the 18th Amend
ment, notwithstanding the 14th, to enable a State to say that the business
should end.
recent years.

...

68

Id. at 197.

89

1 F.

C.C. 194 (193S) for metaphysical programs. The
propriety of horse racing broad
considered in Capitol
Broadcasting Co. (WWDC) File No. BR-1130 (1948)
See also Joliet
Broadcasting Co. (WJOL) Docket No. 6983, decided February 4, 1949
70
8 F.C.C. 333 (1940).
casts

was

71

Id. at 340.

72

273 U.S. 418

(1927).
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thought useful adjuncts of the State a century or so ago
believed to be immoral and they have been stopped.
"What has happened to lotteries and wine might happen to theatres in som
moral storm of the future, not because theatres were devoted to a public use bu
because people had come to think that way."73
now

In

they

were

are

.

.

.

in others

boxing matches an
prohibited.
times, currently
pastimes
tennis, nine pins
and
billiards
have
been
the
of
quoits, bowling
subject
legislative inter
diet. The distinction between these programs and giveaways under th<
"public interest" standard is one of degree, and is not unlike the factua
differences which the courts have had to draw for years in deciding wha
is "reasonable care" or "negligence." These standards are words whicl
some

states, pool

rooms are

At

outlawed;
innocent

vast number of combinations of circumstances:
indistinct and their meanings change with th(
mores of society. The courts and administrative agencies, like the Fed
eral Communications Commission, must therefore, when public opinioi
so decrees, determine how the standards shall be altered.
The power to outlaw categories of programs can also be used to limit
the amount of time that radio stations may devote to sponsored pro
grams. The Commission's right to do so has recently been upheld ir
Bay State Beacon, Inc. v. Federal Communications Commission� where
one applicant was preferred over another who proposed that it might
devote as much as 95% of its broadcasting time to commercially spon

attempt

to

describe

of

their boundaries

sored shows.

a

are

The Court stated:

"To argue that the Commission may not in the performance of its plain dut]
inquire into the amount of sustaining time a prospective licensee purports t<
reserve if granted a license, and to further argue that if it does, such inquiry
is in excess of its authority, contravenes the First Amendment and constitute
censorship prohibited by Sec. 326 of the Act, is to suggest that Congress intendec
to create the Commission and then, by the vc.y act of its creation, stultify an<
immobilize it in the performance of the specific functions that called it int<

being."76
The Court then went

on

to

quote Chief Justice Vinson

as

follows:

"The present Chief Justice of the United States, speaking then for this Cour
in Black River Valley Broadcasts v. McNinch, 69 App. D.C. 311, 313, 101 F. (2d;
235, (1938) and on the same subject, said:
�

'The
78

Commission

is

Id. at 446.

74

App. D. C, Dec. 20,

76

Ibid.

1948.

an

administrative

agency

set

up

by Congress

t<
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determine under statutory direction the rights of the people of the United
States to have the best possible radio service. The interest, convenience, and
necessity of the public is an essential test for the privilege of operating a radio
station. This determination is, by the Act of 1934, lodged in the Commission.
It is the only proper agency to decide these public questions, and its findings,
under the law, must be maintained if they are not arbitrary or capricious or
Federal Radio
erroneous in law, and are based upon substantial evidence."
Com. v. Nelson Bros. Bond & Mortgage Co., 289 U. S. 266."

Although giveaway
does not indicate that

enjoy a high Hooperating, this alone
public opinion favors these shows as good enter
programs

tainment. Rather, it would appear that a sizeable segment of the listen
ing audience objects to the low level of entertainment which these lures
provide. Indicative of this opposition is the recent action of the Northern
Baptist Convention which characterized these shows as follows:
"There

are

in the current craze of radio giveaway
personal antagonisms, family discord, mental
encouragement to the practice of gambling and expecting

certain moral

programs which

implications

tend to create

disturbances, and are an
something for nothing."78
Whether

one

the view is

ity

agrees with this sentiment or not, it cannot be denied that
of a responsible element in American commun

representative

life.

It is also

that the industry itself recognizes that giveaways
desirable programs. In standards of practice adopted
within the last six months, the National Association of Broadcasters dealt
with this problem as follows:
are

significant

not the most

"Any broadcasting designed to 'buy' the radio audience, by requiring it to
reward, rather than for the quality of its entertainment should

listen in hope of
be avoided."

Although the language
aways,

some

mitting

such

appears to be clearly designed to discourage give
broadcasters have elected to interpret this section as per

as

entertainment programs. Since the standards

are

merely

76

Radio Daily, January 4, 1949, p. 1. In the same publication on February 4, 1949, it was
reported that the Radio Listeners of Northern California have protested against the broad
of giveaway programs on the following grounds:
"Millions of Americans waste hours of their lives listening to
empty programs in
the frustrated hope of getting something for nothing. In
encouraging this public
'gambling' on a national scale, the broadcasters and advertisers have sunk to a new
low in the abuse of the air waves.
"The only winners in this latest craze are the advertisers and broadcasters who have
found a quick new way of lining their pockets to the mental and moral detriment of
the public. Financially, the public is the loser, too. As consumers, we have to
pay
more in the long run for products which are 'given away' so
lavishly on the quiz shows."

casting
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it appears that vol

not solve the

In the realm of radio, the Federal Communications Commission i
charged by Congress with the duty of determining generally which pro
grams are in the public interest. Under this delegation of power, th<
Commission must be ever sensitive to the community mores, and by inter
preting such, determine whether or not giveaways shall be added t(
the already condemned fortune telling, astrological, metaphysical anc
medical advice programs. Before this action is taken, however, carefu
consideration must be given to the argument that the latter each involv<
an element of fraud on the public, while giveaways can at worst b(
classed as "poor entertainment", "an attempt to buy the audience", oi
"tending to create family discord and encourage gambling." Cannoi
similar comments be made about soap operas, which admittedly enjoy
wide popularity with women listeners? If soap operas are outlawed
would this be an arbitrary and capricious action?
If the Federal Communications Commission determines that give
away programs over the air are contrary to the public interest, this
decision can also be based upon the argument that giveaway program;
consist of the same elements which have led legislators in the past tc
prohibit "gambling activities." Historically, the legislative ban has beer
placed on games of chance which induced people to "gamble", to "sub
stitute false standards for true", to expect to profit by "luck" instead
of by work. Although the money giveaway show may not meet the
tailored description of a lottery in the traditional sense, certainly tht
same appeal is made to the human desire "to get something for nothing.'
Although the fear of administrative abuse of power by Federal agencies
is omnipresent, the right of the Courts to reverse these actions when the
exercise of power is arbitrary and capricious appears to be a reasonable
safeguard for the protection of licenses and the public. Thus far, the
actions of the Federal Communications Commission have been regarded
by the courts and the public as within the realm of reasonable discretion
If a similar exercise of administrative discretion results in outlawing the
radio giveaway as contrary to public interest, certainly the courts would
give great weight to the administrative experience to which the Com
mission can point in interpreting "public interest, convenience and
necessity".
<

THE SUPREME COURT AND THE ANTITRUST LAWS
1947
48
-

Philip Marcus*

�>ROBABLY

no

other term of the

Supreme

Court has

the Court's docket

seen so

as

large

a

the 1947 term.

number of antitrust
The Court rendered decisions in twelve antitrust cases. In
the denial of certiorari has had important consequences.1
cases on

a

few cases,

Substantive Law
On the substantive side of antitrust law the decisions of the Supreme
Court have been among the most important ever made by the Court.

The range of the

subject

matter dealt with

covers

questions

of what relief

is proper once a violation is found as well as what constitutes a violation
of the Sherman Act. In addition, an unusually large number of practice
and

with

procedural problems arising
by the Court.

In three of the antitrust

out of antitrust controversies

decided

by

were

dealt

the

Court, patents were
as a justification for
what was done. In each, the justification was rejected. In a fourth case,3
dealt with elsewhere in this article, copyright privileges were held to be
on no higher plane than patent privileges, and insufficient to validate the
business practices brought into question.
In International Salt Company v. United States3' it appeared that
cases

involved.2 In each, patent privileges

*

were

advanced

A.B.

(1929) Union College; LL.B. (1932) Columbia University; Member of the
Bar, Currently Special Assistant to the Attorney-General, United States De
partment of Justice. Author of many articles in various legal periodicals.
The views expressed are the author's and not necessarily those of any government

New York

agency.
1

RKO Radio Pictures, Inc:

v. Bigelow, 332 U. S. 817
(1947). In this case the lower
sanctioned, at the instance of a private litigant, radical equitable relief. The
injunction sought to be reviewed substantially changed the pattern by which motion
pictures were shown in Chicago. Since treble damage had also been recovered in the
suit, the private antitrust action takes on new importance as a means of enforcing the

courts had

antitrust laws.
1016
2

A similar

case

is

Loews, Inc.

v.

Paramount

Pitcures, Inc.,

68

Sup. Ct.

(1948).
International Salt Co.

v. U. S., 332 U. S. 392 (1947)
; United States v. Line Material
(1948); United States v. U. S. Gypsum Co., 333 U. S. 364 (1948).
These cases are discussed at length by Barnard and Zlinkoff, Patents Procedure and the
Sherman Act, 17 Geo. Wash. L. Rev. 1, 19 et seq. (1948).
3
United States v. Paramount Pictures, 334 U. S. 131 (1948).
3*
332 U. S. 392 (1947).

Co.,
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of sal

products. These machines were leased under agreements which require(
the lessees to purchase from International salt and salt tablets used ii
the leased machines. International was the largest producer of salt fo
industrial use in the United States and had in effect over 800 leases oi
its machines. In order to maintain this requirement, International wa
under the obligation of meeting salt prices of competitors. The govern
ment

brought

civil suit for violation of section 1 of the Sherman Ac

a

and section 3 of the

Clayton Act. Upon appellant's answer and admis
facts, the government moved for summary judgment.4 Appea
taken from a judgment granting the motion.

sions of
was

The defendants contended that issues of fact as to the reasonablenes;
of the restraint under the Sherman Act and as to its effect on competitioi
and monopoly under the Clayton Act made summary judgment improper
They asserted that the uniform high quality of their salt assured propei
functioning of the machines and low maintenance costs, and since Inter
national was under obligation to repair these machines it was reasonable
to require use of International's salt in them. In addition, it was assertec
that International did not enforce these restrictive provisions and die
not always insist on their being included in their lease agreements. The
Supreme Court, after reviewing these defenses, found them insufficient
and affirmed the lower court's judgment.5 It pointed out that, "Rules foi
use of leased machinery must not be disguised restraints of free com
petition, though they may set reasonable standards which all suppliers
must meet."6 The court, in deciding that summary judgment was proper
made a statement which undoubtedly is designed to have an importanl
effect on antitrust law. It stated that, "it is unreasonable per se to fore
close competitors from any substantial market."7 Whether this rule wil

importance of its elder and much respected brother, "price
fixing, per se, is unreasonable,"8 remains to be seen.9 Literally, it mighl
assume

4

the

Summary judgment procedure is occasionally invoked by the United States in civi
cases.
Summary judgment was also granted in Associated Press v. United States
U. S. 1 (194S).
See comment on this case in 43 III. L. Rev. 226 (1948).
International Salt Co. v. United States, 332 U. S. 392, 398 (1947).

antitrust
326
5
6
7

Id.

8

This rule

at

p.

396.

by the Supreme Court in United States v. Trentor
(1927). It is probably the most used and most persuasive rul<

first announced

was

Potteries, 273 U. S.

392

in antitrust law.
9

The statement

was

repeated

in United States

See Note, 16 Geo. Wash. L. Rev. S68

(1948).

v.

Griffith,

334 U. S.

100, 107

(1948)
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dealing contracts, but the Supreme Court has not shown
itself ready to endorse such a prohibition in the absence of other factors.10
The Supreme Court found on the admitted facts a tendency toward
monopoly to which the Clayton Act was properly applicable. The decision
adopts a liberal approach to tie-ins under section 3 of the Clayton Act.
The emphasis is upon the volume of the business affected by the tying
contracts rather than the substantiality of their effect on the industry
as a whole.11
In United States v. Line Material Co.,12 and in United States v.
ban exclusive

Gypsum Co.,lz

the federal government once again attacked United States
General Electric Co.14 which had allowed a licensor of a patented
device to fix the price at which his licensee could sell the device. Once
again, the lack of success of this attack left the status of the General
Electric case in doubt and cast doubt upon the use of patents to fix prices
v.

an industry-wide basis.15
In the Line Material case, four judges
thought the General Electric case should be overruled; four judges con
sidered it to be still good law.16 By a 5 to 4 margin, the court held that
separate owners of separate but complimentary patents could not, by
cross licenses or by making one the exclusive
licensor, fix the prices to
be charged by them and their licensees for their respective products.
The court emphasized the cumulative effect of multiple
agreements, in
this case a series of licenses, in establishing an intention to restrain.17

on

10

ton,
11

See United States v. Columbia Steel Co., 334 U.S. 495, 524 (1948), and see WillisContracts, Rev. Ed. Sec. 1645.
See Note, Tying Restrictions: Changing Standards of
Legality, 48 Col. L. Rev. 733

(1948).
12

333 U. S. 287

13

333 U. S. 364

(1948). Noted, Vol. 1948 Wis. L. Rev. 544.
(1948).
14
272 U. S. 476 (1926). The trial courts in both the Line Material and in the
Gypsum
cases had thought that the General Electric case was
controlling.
15 In a
number of cases arising since 1926, the General Electric
Company case has
been attacked by the government or
private litigant, on the one hand, and offered, on
the other hand, as a justification for a
price fixing scheme by a patentee-licensor or
licensee. By consistent resort to the
process of distinction, the General Electric case
became barnacled with exceptions but still remained afloat. Its
history is traced in the
Line Material opinion at 333 U. S. 299-305. It was held
inapplicable in United States
v. General Electric
Co., 80 F. Supp. 989 (S. D. N Y., 1948), a case in which the court
thought the Line Material and Gypsum cases were applicable.
16
Justice Jackson did not participate in the decision.
17
333 U. S. 287, 312 (1948). In the
companion Gypsum case, see infra, note 18, the

court referred to another facet of the
same rule:
lawful acts
when taken in concert. 333 U. S.
364, 401 (1948).

may

become

unlawful
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In United States v. U. S. Gypsum Company19, the complaint
charged
six corporate defendants, and seven individual defendants with conspiring.
not only to fix prices on patented gypsum board and unpatented gypsum

but also to regulate what gypsum products should be promoted
and the distribution of gypsum products. Through patent licenses, United
States Gypsum Company, since 1929, fixed the prices at which most of

products,

the gypsum board was sold east of the Rockies. As in the Line Material
case, the basic element of control over the industry rested in the adoption
by the major companies in the industry of regulation of prices through
the use of patent licenses to which they were parties. In the Gypsum
case, the scope of the conspiracy was much broader and its manifestations
much more vivid than in the Line Material case.
After conclusion of the government's case, the defendants moved to
dismiss the complaint under Rule 41 (b) of the Federal Rules of Civil
Procedure upon the ground that no right to relief had been shown.
Subsequently, defendants' motion was granted,19 without their having
put in their case.20 On appeal to the Supreme Court, the lower court's
decision was unanimously reversed. The court found overwhelming evi
dence of a plan by licensors and licensees to fix prices and regulate the
gypsum board industry. The court in more comprehensive context re
ferred to license agreements entered into with knowledge of adherence
of others to similar licenses as proof of conspiracy. This rule was fre
quently employed by the Supreme Court during this term.21 It should be
"

U. S. 364 (1948).
Despite the fact that the case was heard by an expediting court, the court held
the motion without a ruling for more than two years. After the case went back to
the trial court, the government made a motion for summary judgment which was granted.
20 Defendants' counsel
did, however, cross examine many of plaintiff's witnesses who
The trial court ruled that under Rule 41 (b), the court
were friendly to defendants.
should weigh the evidence and grant the motion if the government's case was not proved
333

19

It also ruled that the government had the burden
a preponderance of the evidence.
proving both the charge of conspiracy and the charge that the licensees were not
within the protection of the patent grant. Because the Supreme Court thought the pre
ponderance of the evidence showed a violation of the Sherman Act, it did not find it
necessary to pass upon these rulings. However, in reversing the lower court and remand
ing the case, it stated it knew of no reason why the government need offer its evidence

by
of

a

second time.
21

As in Federal Trade Comm'n

v.

Cement Institute, 333 U. S. 683, at 716, note 17.
illegal conspiracy extended

In the Line Material case, the Court had considered that the
to licensees who contracted with the
to be in the licenses of

others,

even

knowledge that similar price fixing provisions were
though the trial court found the prices were fixed

by the licensor without discussion with the licensees.
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of considerable assistance in enforcing the antitrust laws against more
sophisticated forms of combinations and conspiracy. The Supreme Court
disagreed with the trial court's view that the General Electric case con
trolled the case before it.
In Federal Trade Comm'n v. Cement Institute,22 the primary question
before the Court was the validity of defendants' action in concerted use
of a multiple basing point delivered price system, which had the effect
of causing uniformity of prices throughout the country. The Federal
Trade Commission had held there was such a concert of action. It con
cluded that this concerted use of a basing point system was an unfair
method of competition.
At the outset, defendants contended that in reality they were charged
with violating the Sherman Act. Since institution of proceedings under
that Act is confined to the Attorney General, the appellants argued that
the Commission was without jurisdiction to bring proceedings based upon
violation of the antitrust laws.23 The Court held that the Commission
could declare conduct violating the Sherman Act an unfair method of

competition.24
The Court further held that the fact that two of the participants did
only an intrastate business did not oust the Commission's jurisdiction.
It seems clear, therefore, that on a parity of reasoning, a conspiracy of
22

333 U. S. 683 (1948). Few cases have evoked the quantity of literature that has been
occasioned by the Cement decision. Of particular importance is a series of articles in
the January 1949 issue of the Georgetown Law Journal written
by members of the

Federal

Trade

Commission.

The

articles

contain

disavowel of official utterances,
positions of responsibility in the
Commission. Edwards, Geographic Price Formulas and the Concentration
of Economic
Power, 37 Georgetown L. J. 13S (1949) ; Johnson, The Restrictive Incidence of Basing
Point Pricing on Regional Development, 37 Georgetown L.
J. 149 (1949) ; Wooden, The
Concept of Unlawful Discrimination as It Applies to Geographic Price Differences, 37
Georgetown L. J. 166 (1949) ; Sheehy, The Legal and Factual Content
of Recent Geo
graphic Pricing Cases, 37 Georgetown L. J. 183 (1949) ; Wright, Collusion and Parallel
Action in Delivered Price Systems, 37 Georgetown L.
J. 201 (1949) ; Dawkins, Defenses
Available in Cases of Geographic Price
Discriminations, 37 Georgetown L. J. 217 (1949).
See also, Fetter, Exit Basing Point
Practice, 38 Am. Ec. Rev. 81S (1948); Edwards,
Basing Point Decisions and Business Practices, 38 Am. Ec. Rev. 828 (1948) ; Barnard and
Zlinkoff, Basing Points and Quantity Discounts: The Supreme Court and a Competitive
Economy, 1947 Term, 48 Col. L. Rev. 98S (1948).
23
See Note, The FTC and the Sherman
Act, 25 Chi-Kent Rev. 225 (1947).
2i The
Court also held that the filing of an antitrust suit
by the Attorney General
based largely on the same misconduct did not
justify termination of the Commission

stronger than usual, but

proceedings.

many

of

the

writers

a

hold
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states would

The Court, upon analysis, found that both the multiple and the single
basing point systems resulted in identity of prices and diversity of net
return. The Court distinguished the old cement case26 on the ground that
unlike the instant complaint, there was no charge of combination to use
a basing point system or to use such a system for the purpose of selling
at identical prices. The Supreme Court found that the evidence sup
ported the Commission's findings of concerted action.
The Court in its opinion let fall a number of remarks which have
created considerable uncertainty as to the present status of basing point

systems. It noted that individual action

or concerted action not within
unfair method of competition under the
Trade Commission Act. It remarked that the evidence showed multiple
basing systems "to be a handy instrument to bring about elimination of
any kind of price competition."27
At this term, the Supreme Court had before it three government
initiated antitrust cases involving the motion picture industry. In two

the Sherman Act

might

be

an

of them, the defendants were respectively, two large independent circuits
of motion picture theatres. The term "independent" served to distinguish
then from the motion picture theatre circuits of five of the eight major
distributors who were defendants in the third case. The complaint in
one of these cases was filed in 1938; in the other two, 1939 was the date
of filing. They were tried before different courts, and save for one slight
overlap, at different times. They were argued before the Supreme Court
in immediate succession. The decision in each case was rendered on the
same day and cross references in the opinions make explicit the implicit
relationship between the three actions.
The Supreme Court's decision in each of the three suits did not provide
finality to the suits. On the contrary, they have required the alternative
of further

prolonged litigation

or

negotiated

settlement.

Nevertheless,

the doctrines laid down by these cases are among the most important
which may be found in antitrust cases.
In United States v. Paramount Pictures,26 the government charged the
leading distributors with attempted monopoly, monopoly, restraint

eight
25

See Federal Trade Comm'n

v.

Cement Institute, 333 U. S. 683, 696

(1948).

United States, 268 U. S. 588 (1925).
27 333 U. S.
683, 713. For the influence of this case on the lower courts, see Triangle
Conduit & Cable Co. v. Federal Trade Comm'n, 168 F. 2d 175 (C. C. A. 7, 1948).
26

Cement Mfrs.' Protective Ass'n

28

334

U.

S.

131

(1948).

v.
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conspiracy to those ends at the three levels of the industry:
and exhibition. Seven of the eight produced
distribution,
production,
Five of the distributors had the
as well as distributed them.
pictures
most important circuits of motion picture theatres in the country. The
government charged that the vertical combination of producing, distribut
ing and exhibiting motion pictures by each of the five major distributors
of trade and

violated sections 1 and 2 of the Sherman Act.
In 1940, a consent decree was entered against the five major defendants
which had the theatre circuits. Under this decree, certain trade practices

prohibited or regulated, and general programs of theatre expansion
prohibited. An arbitration system was set up by the decree to take care
of exhibitor complaints respecting certain trade practices, primarily that
of clearance.29 The decree reserved to the United States the right at the
end of a three-year trial period to seek the relief prayed for in the
complaint. After expiration of the three year period the government
moved for trial against all the defendants.
At the trial, the government withdrew its charge of monopolization
of production, but argued that the inescapable effect of defendants'
control over distribution and exhibition was to give the defendants
control over production.30 This view was supported by the Society of
Independent Producers in an amicus brief. The lower court found no
monopoly of, nor intent to monopolize, production of motion pictures.
Conspiracy was found in the uniform practice of fixing minimum
admission prices of exhibitors in film license agreements. The lower court
found a vertical price fixing conspiracy, i.e. between distributor and
licensee, as well as an horizontal price fixing conspiracy among all
defendants. The Supreme Court, as in the Line Material and Gypsum
cases, found conspiracy in conformity to a contemplated concert of action.
The Court took cognizance of the fact no film license is made without
contemplation of, and relation to, other licenses. From this concatenation
of licenses, it followed that price fixing in any particular license was part
of a general price fixing plan.
In the argument before the trial court, after trial, the government took
the position that clearance was illegal per se. The District Court found
that many of the clearances granted by the defendants were unreasonable.
were

29

Clearance is the agreed time interval between the time
plays at another.

a

picture plays

at

one

theatre

and the time it
30

Producers of

tion facilities.

In

few pictures a year are in no position to set up their own distribu
addition, their pictures must compete for playing time with pictures

a

of the distributors in the tetter's theatres.
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The court also

thought that the defendants had participated in effecting
uniform system of clearances. In its brief to the Supreme
Court, the
government abandoned the position it had taken before the trial court
on this issue. The Supreme Court said that the
illegality of clearances
per se was not a question it had to consider. It did agree with the District
Court that clearances had attained a uniformity and rigidity unresponsive
to normal competitive conditions.
a

It appeared from the record that in a considerable number of cities,
the exhibitor defendants had, between themselves or between them and

theatre operator, pooled theatres which normally would
with one another. Of this practice, the Court said,
"Clearer restraints of trade are difficult to imagine."31 The Supreme Court
also agreed with the lower court that joint interests by two or more of

an

be

independent
competitive

the defendants

were a

prohibited

means

of

giving

one

another

a

priority

in the exhibition of films.
In dealing with one another and with large unaffiliated motion picture
theatre circuits, the defendants commonly licensed all or most of the
circuit in a single contract. These contracts were called master agree
ments.

Sometimes,

in these agreements, the film rental

was

expressly

fixed for the circuit as a whole; sometimes, the rental was allocated to
each theatre in the circuit. Variations existed in the form of formula
deals32 and franchises.33 The Supreme Court approved the lower court's

condemnation of formula deals and master agreements. It qualifiedly dis
approved franchise agreements. The Court found fault with the first
two in that

they precluded bargaining for pictures by independents in
any particular town on a theatre by theatre basis. The Court also thought
that they misrepresented a misuse of monopoly power by combining in
these agreements theatres in non-competitive towns with theatres in
competitive situations.
The Court also found a large number of discriminatory preferences
embodied in these master agreements which were not included in the
distributors' standard forms, upon which the smaller exhibitors were
Paramount Pictures, 334 U. S. 131, 149 (1948).
a licensing agreement with a circuit of theatres in which the

31

United States

32

"A formula deal is

license fee of

a

v.

given feature is measured, for the theatres covered by the agreement, by
of the feature's national

gross." Id. at 153.
licensing agreement, or series of licensing agreements entered into
as part of the same transaction, in effect for more than one motion picture season and
covering the exhibition of features released by one distributor during the entire period
of the agreement." Id. at 142, 155.
a

specified percentage

33

"A franchise is

a
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licensed. The Court was of the opinion that these preferences came within
the restraints of trade condemned by the Sherman Act.
At the time the suit was brought, the customary method of licensing
pictures was to license, at the beginning of the motion picture season,
all of the forthcoming season's pictures in one licensing agreement. This
known as block booking. Block booking has been the subject of
much controversy.34 It was a method of doing business which compelled
the licensed exhibitor to take the poor pictures along with the good. It
also shut off all other exhibitors from any opportunity to acquire pictures
from the distributor who had licensed his full season's product to one
exhibitor. This method of licensing, moreover, facilitated monopolization
of film product by the large circuits.
On the other hand, the distributors asserted there were considerable
economics in thus licensing pictures. They urged that exhibitors needed
this method of doing business because they required assurance of film
product in order to be able to plan a playing program. The lower court,
influenced by the line of the Supreme Court patent cases
prohibiting a
patentee of a patent to compel one to use another patented or unpatented
article,35 held block booking of copyrighted films unlawful.36 The Su
was

Court, in turn, held it was illegal to refuse to license one or more
copyrights unless another copyright was accepted.
The Supreme Court was troubled over the
approach the lower court
had taken toward the problem of monopolization. The
higher court, there
fore, laid down certain principles for the trial court to follow on remand.
It asserted that in this field
monopoly should not be considered upon a
single geographical basis. Since the Sherman Act condemns monopoly of
any appreciable part of interstate trade or commerce, examination was
to be had of the presence or absence of
monopoly of the first run field
as to the nation as a
whole, as to the 92 cities of 100,000 population,
and as to separate localities. The Court also
pointed out that specific
intent to monopolize was not a
prerequisite to proof of monopoly. It is
enough "if monopoly results as a necessary consequence of what was
done."37 Furthermore, said the
Court, unexercised monopoly power would
preme

34

Cf. Note, 33 III. L. Rev. 424 (1938).
Ethyl Gasoline Corporation v. United States, 309 U. S.
436, 459 (1940) : Morton
bait Co. v. Suppiger
Co., 314 U. S. 488, 491 (1942).
3�
Sometime prior to the formulation of this rule in
patent cases, the second circuit
court of appeals had
upheld block booking by Paramount. FTC v. Paramount
Famous2d
(C �- A" 2nd 1932)- Jud*e A�s
Hand, who partici35

^ Tl f
37

S

e

"

�

United States

D'

v.

�f

the trkl jud*es in the recent Paramount
Paramount Pictures, 334 U. S.
131, 173 (1948).
WSS �ne

case.
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violate Section 2 of the Sherman Act if it is "coupled with the purpose
or intent to exercise that power."38 The Court refused to hold that inte
gration itself in this industry was bad, but said the lower court should
consider the part integration played in the violations of the Sherman
Act.38*
In United States v. Griffith,39 the Supreme Court held that in using
the buying power of a circuit of theatres to negotiate for films for
theatres in towns where there was no competition as well as for com
there
third motion

misuse of monopoly power.
picture case, Schine v. United States,4� the court
again held that combining competitive and noncompetitive towns for the
negotiation of films for the circuit "was a restraint of trade and the use
of monopoly power."41 It agreed with the lower court that franchise
agreements as employed by Schine were unreasonable restraints of trade.
It thought that the lower court could properly infer, against the back
ground of Schine's other monopolistic practices, illegality with respect
to agreements not to compete which Schine exacted from competitors
whom it bought out.
One of the most important antitrust cases decided by the Supreme
Court during the 1947-48 term was a treble damage suit. In Mandeville
Farms v. Sugar Co.,42 the Court applied the Sherman Act to an intrastate
transaction under circumstances which can hardly fail to influence other
courts to hold ostensibly local acts to be within the reach of the Sherman
Act.43 In the Mandeville case, it appeared that the only practical market

petitive towns,
In

a

was a

for beet growers in a certain area in Northern California was sale to one
of three California beet sugar refineries. These refineries had combined
to fix prices paid to beet growers. The refineries did not sell beets in
interstate commerce, but sold the sugar produced from the beets in such
commerce.
The two lower courts had held that the complaint was in
sufficient to state
The
38

appellees argued

Ibid.

A

of action under the Sherman Act.
that manufacture of the beets into sugar

a cause

similar statement appears in Schine

v.

United States, 334 U.S.

was a

110,

130

(1948).
38*

Ibid.

39 334

U. S. 100

40

334 U. S. 110

(1948).
(1948).

41

Id. at 116.

42

334 U. S. 219

43

See United States

States

case

is in process at this

writing.

(1948).
v.

St. Louis

Dairy Co., 77 F. Supp. 8S3 (E. D. Mo., 1948). United
850, 860 et seq. (S. D. Calif., 1948), appeal

Standard Oil Co., 78 F. Supp.
in Supreme Court.

v.

pending

A retrial of the
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distinct process from the growth and sale of the beets, that the charges
related to such growth and sale and therefore were out of the reach of
the Sherman Act. The Court, speaking through Justice Rutledge, held

guide post of decision in this type of case was the Filbum case4*
and not that of United States v. E. C. Knight Co.*5 The Court traced
the evolution of an expanding doctrine of the scope of the interstate
commerce power. It repudiated the test applied by older cases of whether
there was a direct or incidental effect on interstate commerce.
It stated that the affectation doctrine applied, regardless of where the
that the

line of interstate or intrastate commerce began or ended, "if the for
bidden effects flowed across it to the injury of interstate commerce or to
the hindrance or defeat of congressional policy regarding it."46 The
Court found the defendants' acts had sufficient interstate consequences
to come within the Sherman Act.

The series of antitrust victories

government and private industry

gained in the Supreme Court by the
rudely interrupted by the 5 to 4

was

In recent years, the
v. Columbia Steel Co.47
of industrial power and the elimination of competition by
the process of merger has given government officials much concern.48
A few years ago a merger unit was created within the Antitrust Division
of the Department of Justice. It operated with considerable success to

decision in United States

augmentation

scotch

contemplated

mergers which

view of the Sherman Act.

To

were

some

deemed to

come

within the pur

extent resort to the criteria of the

Sherman Act filled the gap the Supreme Court had made in construing
Section 7 of the Clayton Act to be inapplicable to acquisition of stock
interest as contrasted to acquisition of assets.49
The Steel case came to the Supreme Court with a rather complicated

background. During
44

Wickard

45

1S6 U. S. 1

the war, the government built

a

huge rolled

steel

Filburn, 317 U.S. Ill (1942).
(1895). Few cases have been so consistently ignored by the Supreme
Court without being expressly overruled.
46
Mandeville Farms v. Sugar Co., 334 U. S. 219, 232 (1948).
47
334 U. S. 495 (1948). The dissenting judges asserted: "This is the most
important
antitrust case which has been before the Court in years." Id.
p. 534. Both the Supreme
Court's decision and the government's approach are the
subject of criticism in Barnard
and Zlinkoff, Mergers and the Anti-Trust
Laws, 97 U. of Pa. L. Rev. 151 (1948).
48
See Att'y Gen. Rep't. pp. 5-6 (1947).
49
FTC v. Western Meat Co., 272 U. S. 554
(1926). In the Steel case, the Court
said that the public policy announced
by Section 7 of the Clayton Act was to be con
sidered in determining whether acquisition of assets with the
same economic results as
the purchase of stock violates the Sherman
Act.
v.
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at Geneva, Utah. In May of 1946, United States Steel put in a bid
with the War Assets Administration for the Geneva plant. Its bid was
accepted, and in June of 1946, the Attorney General advised the War
Assets Administration that the proposed sale did not constitute a vio

plant

lation of the antitrust laws. The Attorney General's opinion approached
the matter on the basis of what percentage nationally and regionally
United States Steel's capacity would be increased by the contemplated
purchase. On a regional basis the percentage increase was substantial.
The highest total regional percentage estimated was 51%. Justification
for the approval was rested largely on United States v. Aluminum Co.,60
in which the Court had stated that it doubted whether 60% was a

monopoly percentage.
Shortly after the Attorney General's opinion, the sale of the Geneva
plant to United States Steel was consummated. The Steel Company
thereupon began to negotiate for the purchase of the assets of the
Consolidated Steel Corporation, the largest independent steel fabricator
on the West Coast. A contract had actually been entered into when the
government brought suit to enjoin the purchase on the ground that the
acquisition would violate Sections 1 and 2 of the Sherman Act.
In the lower court, although the government's theories were broader
than a matter of percentages, the trial proceeded largely on the basis of
The lower court held against the government.
a contest of statistics.
In the Supreme Court, the majority of the Court, although acknowledg
ing that the government's position was not merely one of percentages,
devoted a considerable part of its opinion to an analysis of percentages.61
The majority of the Court summarized the government's contentions as
follows:52
1.

The

acquisition

of Consolidated is

an

illegal restraint

because all manufacturers

except United States Steel would be excluded from the business of supplying
2.

3.

50

Consolidated's requirements of rolled steel products.
Competition existing between Consolidated and United States Steel in the
sale of structural fabricated products and pipe will be eliminated.
The Consolidated acquisition, viewed in the light of the previous series of
acquisitions by United States Steel53 constitutes an attempt to monopolize

148 F. 2d 416

U. S. 781

(1946),

(C. C. A. 2nd, 194S). American Tobacco Co.
in

relied upon.
51 The
government's

which the Aluminum

presentation

of its

case

case

relied both upon the

Sherman Act and upon statistics.
52 United States v. Steel Co., 334 U. S. 495, 507
53

Cf. United States

v.

v.

United States, 328
was also

received favorable comment,

general policy of the

(1948).

United States Steel Corp., 251 U. S. 417

(1920).
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the production and sale of fabricated steel products in the Consolidated
market.
4. The exclusion of other producers of rolled steel products from the Consoli
dated market by the proposed acquisition constitutes an illegal restraint per se.
The acquisition of facilities which provide a controlled market for the output
of the Geneva plant is a process of vertical integration invalid per se under
the Sherman Act.

On the basis of its analysis of the statistics before it, the Court con
cluded that the proposed purchase would not unreasonably lessen compe
tition by excluding producers of rolled steel products other than United
States from supplying the requirements of Consolidated. The Court did
treat the Consolidated marketing area as the relevant competitive area
rather than the national market urged by the appellees.
The government fared no better in the Court's analysis of

competition

in the fabricated steel field. Nor did the government's other contentions
receive favor with the majority of the Court.
In view of the eagerness with which expressions of opinion in the
are seized upon by courts and lawyers, it is

Supreme Court's opinions

difficult to say whether this case will become more well known for what
or for what was said in the Court's opinion. The Court said that
where there was price fixing, concerted refusal to deal with non-members
it did

of an association, or licensing of a patented device on condition that
unpatented materials be employed in conjunction with the patented
device, the amount of commerce involved was immaterial, "because such
restraints are illegal per se."54 With respect to the government's reliance
upon United States v. Yellow Cab Co.,55 for its position that the with
drawal of Consolidated as a possible consumer of goods other than rolled
steel producers constituted an illegal restraint, the Court stated that the
Yellow Cab case did not support the theory that all exclusive dealing
arrangements were illegal per se56
The Court reiterated its position in the Paramount case57 that vertical
integration was not illegal under the Sherman Act, and was not made
so by the fact that such
integration would bring about exclusive dealings

between Consolidated and United States Steel. It said there was
public policy, "that forbids, per se, an expansion of facilities of
54

United States

55 332

v.

U. S. 218

no
an

Steel Co., 334 U. S. 49S, S22-S23 (1948).

(1947).

56

334 U. S. 49S, 520-524. See Stockhausen, The Commercial and Antitrust
Aspects
of Term Requirement Contracts, 23 N. Y. U. L. Q. Rev. 412 (1948). Cf.
Wiixiston,

Contracts,
67

Rev. Ed. Sec. 1645.
See note 38a supra.
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existing

company to meet the needs of new markets of a community,
whether that community is nation-wide or county-wide."58
With respect to the alleged elimination of Consolidated's competition
in structural steel fabrication and the manufacture of pipe, the Court
made

some

significant

remarks which cast doubts upon the

statements of the Court in the Aluminum

control of

a

case

utility of the
concerning percentage

market.59

The Court also stated that it agreed with the government's contention
that "potential competition from producers of presently noncompetitive
articles as well as the possibility that acquired facilities may be used in

the future for the production of

articles in competition with others
weighing the effect of any acquisition
of assets on restraints of trade."60 The trial court was of the opinion
that since the purchase of Consolidated did not violate Section 1 of the
Sherman Act, it could not violate Section 2 of that Act. But the Su
preme Court ruled that, even though the restraint effected might be
reasonable under Section 1, it might constitute a violation of Section 2
if a specific intent to monopolize could be shown.81
The dissenting judges62 approached the case before it on the broad
theory of the danger of great economic power arising from great size.
They considered the contemplated acquisition "a purchase for control."63
new

may be taken into consideration in

58

United States

59

"The

also

are

same

v.

tests

applicable

to

Steel

334 U. S.

49S, 526 (1948).
legality of vertical integration by acquisition
the acquisition of competitors in identical or similiar lines of mer

Co.,

which

measure

the

chandise. It is first necessary to delimit the market in which the concerns compete and
then determine the extent to which the concerns are in competition in that market. If

restrain, then the purchase is for
determining what constitutes unreasonable restraint, we
do not think the dollar volume is in itself of compelling significance; we look rather to
the percentage of business controlled, the strength of the remaining competition, whether
the action springs from business requirements or purpose to monopolize, the probable
development of the industry, consumer demands, and other characteristics of the market.
We do not undertake to prescribe any set of percentage figures by which to measure
the reasonableness of a corporation's enlargement of its activities by the purchase of the
assets of a competitor. The relative effect of percentage command of a market varies
with the setting in which that factor is placed."
such

acquisition results in or
by the Sherman Act.

bidden

60

Id. at 528.

61

Id. at 531-532. But the

is aimed at unreasonable
In

majority of the Court seemed less impressed by the history
by the fact that the bid of the United States
Steel for the Geneva plant emphasized the erection of finishing facilities to assure a
market for Geneva. The Court could see little difference between erection of a plant for
that purpose and purchasing an existing plant for the same end.
62
Douglas, Black, Murphy, Rutledge.
63 United States v. Steel
Co., 334 U. S. 495, 539.
of

acquisitions by

United States Steel than
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that there was a substantial market for rolled steel pro
ducts in Consolidated as a buyer, and that the monopoly of this market
by the acquisition of Consolidated by United States Steel was an un
reasonable restraint of trade.

They believed

Venue

and

Jurisdiction

Supreme Court dealt with several antitrust
jurisdictional reach of the antitrust laws was in ques
States v. Scophony Corp.64 the defendants were charged

The 1947-48 term of the
cases

in which the

tion. In United
with violating the antitrust laws in the field of television. One of the
corporate defendants was a British corporation having its principal place
of business in London. The lower court quashed service of process and
dismissed the complaint as to that corporation.
The question before the Supreme Court was whether the British com
pany had "transacted business" and was "found" within the Southern
District of New York under Section 12 of the Clayton Act.65 Arthur

Levey,

one

of the directors of the British company, had been stationed in
some time to interest American motion picture com

New York for

in Scophony's television process. As a result, several agreements
entered into between Scophony and American interests. A new
American corporation was created to which the British company trans

panies
were

ferred patents and equipment. Levey was a director of the American
corporation. Because of differences of opinion, the American corpora
tion

unable to transact business. The British company sent a domi
in the British company to the United States to straighten
the matter out. He had full authority to act for Scophony, including
the defense of suits. Service was made on him and Levey.
The lower court held that the British court was not "found" within
the Southern District of New York, and that the activities of its
was

nant

figure

agents

did not

bring it within the court's jurisdiction. The Supreme Court dis
cussed the judicial and legislative history of Section 12 of the
Clayton
Act at some length. It pointed out that Section 12 of the
Clayton Act
had enlarged Section 7 of the Sherman Act and that the court had
given
the words "transacts business" a broader
meaning for establishing venue
64

333 U. S. 79S

65

3 8 Stat.

trust

it is

(1948).
736, IS U. S. C. �
laws against a corporation
an

22. "That any
may be

but also in any district wherein it may be found in or transacts
cases may be served in the district of which
it is an
wherever it may be found."

inhabitant,

business; and
inhabitant, or

suit, action, or proceeding under the anti
brought not only in the judicial district whereof

all process in such
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than the concept of "carrying on business" under "found" in preexisting
statutes and decisions.68 The Court recognized that the words "transacts
business" did not appear in the jurisdictional clause of Section 12 of the

Clayton Act. The Court thought, however, that that clause should be
liberally construed. It considered that Scophony had transacted business,
substantially, in the Southern District of New York, and in the trans
action of such business considered Scophony to be found there. It
pointed out that "the continuing and far reaching enterprise [before it]
is not to be governed in this respect by rules evolved with reference to
the very different business and activities of manufacturing and selling."67
The lower court's ruling was therefore reversed.
The effect of this decision would seem to be to narrow greatly the
gap between the venue and jurisdictional requirements of Section 12 of
the Clayton Act.
In United States v. National City Lines,68 a question of considerable
importance in the practical administration of the federal antitrust laws
The
arose. The court noted that this was a case of first impression.
in
District
of
the
Southern
suit
an
antitrust
had
brought
government
California against several transportation companies, some of which
operated in California, and some of which did not.69 The lower court,
contrary to established precedent, applied the doctrine of jorum non
conveniens and declined to take jurisdiction of the case.
The Supreme Court held, with two dissents,70 that under Section 12
of the Clayton Act71 the district court was without power to decline
to exercise its jurisdiction by applying the doctrine of jorum non con
veniens. Whether the effect of this decision has been nullified by Sec
tion 1404 (a) of the Revised Judicial Code is not clear.72
Under unique circumstances, the Supreme Court held the special court
Southern Photo Co., 273 U. S. 359 (1927).
Scophony, 333 U. S. 795, 817 (1948). It has been
influence state court decisions involving validity of service

66

Eastman Co.

67

United States

this

case

may

v.

foreign corporation.
68 334
7�

This

v.

18

Corp. Journal 183

thought that
on

unlicensed

(1948).

U. S. 573.
was

a

civil suit.

district court also

Concurrently,

a

criminal

proceeding

refused to entertain because of forum

non

was

instituted which the

conveniens.

Burton and Frankfurter.

70

Justices

71

See note 65 supra.

Lines case, has since
was reversed in the National City
conclusion in reliance upon Section 1404 (a) of the Revised Judicial
D. Cal., 1948). An
Code. United States v. National City Lines, 80 F. Supp. 734 (S.
from that decision is pending before the Supreme Court.
72

The lower court which

reached the

appeal

same
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created to hear the appeal in the Aluminum case73 had power to issue
mandamus to require the district court to vacate a portion of its judg

ment.74
Robinson-Patman Act
Under
affirmed

a

related

a

ruling

statute, the Robinson-Patman Act, the Supreme Court
of the Federal Trade Commission that

quantity
avail themselves,

was

a

standard

large buyers could
functionally only
of a showing that
in
the
absence
discriminatory

discount of which

a

few

the sellers' costs were reduced thereby.75 The court made it clear that
it was not the commission's burden to prove the discount differentials
were

not

justified by

cost

savings.

Relief

in

Antitrust Suits

In antitrust civil suits the battle is but half
are

found to have violated the Sherman Act.

won

when defendants

The nature of the

judg
accomplished something of
the effect of the judgment on

ment will determine whether the suit has

significance. Normally, the test will be
competitive conditions in the industry out of which the suit has sprung.
The law with respect to antitrust judgments has grown more slowly
and with more equivocation than with respect to antitrust violations.
Nevertheless, a respectable body of precedents exists as to what an
antitrust judgment may or should contain.76 The preceding term of
the Supreme Court gave rise to general decisions of major importance
in determining what relief may be achieved in a civil antitrust
suit,
instituted by the government.
In the International Salf
Company case,77 the decree entered by the
trial court required, among other things, that the defendant license its
machines, embodying specified patents, to any applicant or non-dis
criminatory terms as long as it had machines available for that pur
pose.78 The record did not show discrimination. The salt company
73

See United States v. Aluminum Co. of
America, 148 F. 2d 416 (CCA. 2nd 1945).
United States v. United States District Court, 334 U S 258
(1948).
75 FTC
v. Morton Salt Co., 334 U. S. 37
(1948). Two judges dissented. See Note, 27
N. Car. L. Rev. 126 (1949). Zlinkoff and
Barnard, Basing Points and Quantity Discounts
48 Col. L. Rev. 985, 1020 et
seq.
74

76

See

Empire,
77
78

Marcus, Patents, Antitrust Law
34 Georgetown Law

See note 3a supra.

Journal 36

and Antitrust
et seq.

Note,

Judgments Through Hartfordof Pa. L. Rev.
(1948).

97 U.

In the trial court, the government had
asked that defendant be required to license
its patents so that others could
make the machines, but this relief had been
denied.
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urged that this provision was unnecessary and went beyond the viola
tion charged and proven. It asserted, also, that in order to meet com
petition in some parts of the country it might be necessary to reduce
the rental rates of its machines. The government argued that an in
junction against discrimination was needed to prevent defendant from
giving preference in the distribution of machines to those who bought
salt from it.

The Court
regard the

upheld this paragraph of the decree. The Court refused
appellant as being in the same position as one who had
not violated the law. It stated that the consequences of proved viola
tions is not restricted to an injunction against the specific violation.
The Supreme Court asserted it was desirable that the decree be as
specific as possible.79 The Court was of the opinion that resort to the
lower court for an appropriate order would take care of proposed changes
in rental terms of the machines. The court paid lip service to the general
rule not infrequently disregarded by the Supreme Court80 that equity
decrees should be framed in the district rather than in the appellate
to

�

�

courts.

The decision

leeway

in

to make it clear that there exists

seems

framing

antitrust decrees to

cover

more

an

appreciable
specific

than the

violation proven, when deemed necessary to prevent further kindred
restraints. How far the courts will go in this direction, however, is

likely

to

depend

more

on

the attitude of the

judges

than any settled

rules of law.
In FTC

v.

Cement Institute81 the Federal Trade Commission's

cease

strenuously attacked by the respondents. Against
such attack the Supreme Court upheld the commission's use of the
phrase "planned common course of action"; it also sustained an inter
diction against the respondents or any of them doing prohibited things
with "others not parties hereto."82
and desist order

The Cement

was

case was one

of several

cases

at the last term in

which

Supreme Court dealt with the propriety of general prohibitions as
against specific ones as parts of an antitrust judgment.83 The answers
the

79

so
81

82

See infra note 94.
See Hartford-Empire
333 U. S.

683, 727

v.

United States, 323 U. S. 386

et seq.

(194S).

(1948).

Id. at 728-729.

Marcus, Patents, Antitrust Law and Antitrust Judgments Through HartfordEmpire, 34 Georgetown Law Journal 1, 39-42 (1945). See NLRB v. Cheney Lumber
Co., 327 U. S. 385 (1946) ; May Co. v. NLRB, 326 U. S. 376 (1945) ; Swift & Co. t.
83

See

Supreme Court

1949]

given by

the

Supreme

Court

antitrust draftsmen to be

and

are

sure as
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not

sufficiently consistent

to

enable

may be made of general
1 of Trade Commission's order pro

to what

use

injunctive provisions. Paragraph
hibited respondents from "quoting or selling cement pursuant to or
in accordance with any other plan or system which results in identical
price quotations or prices for cement at points of quotation or sale or
to particular purchasers by respondents using such plan or system,
or which prevents purchasers from finding any advantage in price in
dealing with one or more of the respondents against any of the other
respondents."84 The Supreme Court upheld this provision against the
charge of vagueness.85
In Trade Comm'n v. Morton Salt Co.,86 the Supreme Court dis
agreed with the Circuit Court of Appeals' view that the Commission's
cease and desist order was too sweeping. The Court thought the Com
mission was not limited to prohibit future discounts, rebates and allow
ances in the mathematical percentages previously used by the salt com
pany. The Court, however, refused to uphold the decree in one im
portant aspect.
The Commission's order prohibited Morton Salt Company from sell
ing at different prices to competing wholesalers or retailers. The
order, however, allowed "price differences of less than five cents per
case which do not tend to lessen,
injure, or destroy competition among
such wholesalers" [retailers]. The Court held that the Commission
could not thus shift to the courts a responsiblity in contempt proceed
ings to try issues which Congress had primarily entrusted to the Com
mission.87 The Court vacated the provisos but thought the Commis
sion should have an opportunity to reshape them. It stated the Com

mission could do so on the present record or could hear other evidence
and make other findings on this aspect of the case.
United States, 276 U. S. 311, 327-328 (1928)
; Hartford-Empire Co. v. United States, 323
U. S. 386, 410 (194S) ; Milk and I. C. C. Institute v.
FTC, 152 F. 2d 478 (C. C. A. 7th
1946) ; National Labor Rel. Bd. v. Cowell Portland Cement Co., 148 F. 2d 237 (C. C. A.
9th 1945), cert, denied, 326 U. S. 735
United States v. First National

Inc.,
84
88

(1945);
(S. D. N. Y. 1931).
Cement Institute, 333 U. S. 683, 729 (1948).

Pictures,

51 F. 2d 552

FTC

v.

The court relied upon FTC
which a prohibition against

Beech-Nut

Pkg. Co.,

257 U. S. 441, 456 (1922), in
equivalent cooperative means of accom
plishing the maintenance of prices fixed by the company" had been upheld
86 334
U. S. 37 (1948).
87 See
infra pp. 24-25, as to a contrary rationale under the Sherman Act.
v.

"utilizing

any other
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In United States

v. Paramount Pictures,88 and Schine
Theatres, Inc.
States,69 the questions of relief were more vigorously argued
by the parties, and were more obviously a concern of the Supreme Court
than the question of liability. In the Schine case, only the defendants
appealed from the relief granted. In the Paramount suit, all the parties
appealed from the judgment entered.90 In both cases, the Supreme Court
rather freely criticized the trial courts' decree as well as the theories
upon which parts of the judgment were based. In both cases, the Su
preme Court evidenced a preference to have the trial court reframe the
judgment rather than to do so itself.91
In the Schine case, the trial court entered a judgment enjoining the
defendants from monopolizing first and second run films.92 Similar
provisions had been contained in several judgments secured by inde
pendent exhibitors in private antitrust suits against motion picture
theatre circuits.93 The Supreme Court, surprisingly enough, vacated
this provision. It referred to 28 U. S. C. � 383 (1946) and Sec. 65 (d)
of the Federal Rules of Civil Procedure for the proposition that in
junctions must be specific.94 It then left the rationale of its ruling in

United

v.

88

334 U.S. 131

89

334 U.S. 110

90

The

91

In all likelihood this

(1948).
(1948).

parties differed in the parts of the judgment from which appeals were perfected.
means that these cases will be brought before the Supreme Court
for another review after new judgments are entered. In subsequent proceedings in the
Schine case, in the lower trial court, defense counsel has expressed his belief that another
Supreme Court review would be necessary. After the Supreme Court's opinion in the
Schine case, the government thought it necessary to file a petition for clarification with
reference to the disposition of certain theatres. The petition was denied.
92 "Each of the defendants is hereby enjoined and restrained:
"1. From monopolizing the supply of major first run films in any situation where there
is a competing theatre suitable for first run exhibition thereof and from monopolizing the

supply

of second

run

film in any situation where there is

a

suitable theatre for second

exhibition thereof." 334 U. S. 110, 125.
93
Judgments of December 18, 1946, in William Goldman Theatres, Inc. v. Loew's, Inc.
(E. D. Pa. Civil No. 2877). Affirmed in the circuit court of appeals. Cert, denied, 334 U.S.

run

(1948). Judgment entered in Theatre Investment Co. v. RKO Radio, 72 F. Supp. 650
(W.D. Wash. 1947).
94 The
approach of the court on this point in the Schine case is quite different from
its approach in a similar motion picture case. Compare with United States v. Crescent
Amusement Co., 323 U.S. 173 (1944), in which no reference was made to the Code or the
Federal Rules of Civil Procedure. See also, Swift & Co. v. United States, 276 U. S. 311, 327328 (1928); United States v. First National Pictures, Inc., 51 F. 2d 552 (S.D.N.Y. 1931).
Since the Supreme Court's decision, a trial court in another motion picture case, has
811
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considerable doubt by stating, "We need

not determine whether the

in question if read, as it must be, in light of the other para
the decree (Swift & Co. v. United States, 276 U. S. 311, 328)
of
graphs
would pass muster. For we think the public interest requires that a
the case. The precise
more specific decree be entered on this phase of
be
should
act
the
violated
have
to
specifically enjoined."
found

provision

practices
This

same

pellants

to

court, in the face of similar express objections by ap

general provision,95 approved

another

such

provision

eo

silentio.
In the lower court,

a

plan

of divestiture had been

adopted based

upon

the court's belief as to what was necessary to dissipate Schine's monopoly
In the Paramount case, the lower court had refused to decree
power.

"pooled" or jointly owned or operated theatres.
The Supreme Court, in complementary opinions in the Schine96 and
Paramount91 suits, discoursed at some length on the bases upon which
divestiture except

to

as

divestiture should be decreed. In this respect these cases are among
the most significant antitrust cases ever decided by the Court. Its lan
In general, however,
guage is not so clear as to be susceptible of dogma.
the Court would seem to have laid down the rule that divestiture might
be had of theatres which were the "fruits of the conspiracy", theatres

illegally acquired
ture of which

theatres

or

illegally used, and theatres, the
dissipate a monopoly status.

necessary to

was

divesti
It is

a

argument whether the first category includes the next two.
What are fruits of conspiracy is left for future generations of judges
and lawyers to struggle with. One might ask whether monies traceable
matter for

to the
seem

conspiracy
to

there is

cover
no

divestible fruits. The

are

fruits of

clear-cut

In United States

monopoly
expression by the

v.

as

well

reasoning of the Court would
as fruits of conspiracy, but

Court upon this score.
Paramount Pictures96 the lower court had

required

a judgment with the same type of provision stricken in the Schine case. Ball
Paramount Pictures, 81 F. Supp. 212 (W.D. Pa. 1948).
95 "7.
From continuing any contract, conspiracy or combination with each other

entered

v.

or

with any other person which has the purpose or effect of maintaining the exhibition or
theatre monopolies of the defendants or of preventing any other theatre or exhibitor from

competing with the defendants or any of them, and from entering into any similar contract,
conspiracy, or combination for the purpose or with the effect of restraining or monopolizing
trade and

commerce

96

334 U.S. 110

97

334 U.S. 131

98

Ibid.

between the States."

(1948).
(1948).
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in its

judgment that the defendants offer to license their pictures to all
on a competitive
bidding basis. Some rather general criteria
were set out in the decree under which
competitive bidding was to oper
ate. In the Supreme Court, the government, some of the
defendants,
and some exhibitors attacked these provisions." The arguments ran
from unworkability to unfairness to the independent exhibitors. The
Court required these provisions to be vacated largely on the ground the
system would involve the judiciary in too many minute and continuous
controversies. It also thought the system likely to operate unfairly
toward independent exhibitors.
The Supreme Court suggested that the district court had the power
and discretion to deny the defendants, for a temporary period, the
right to license one another's pictures.100 In view of its vacation of
the competitive bidding system, which was the keystone of the district
court's relief, the Supreme Court emphasized that the lower court, on
remand, had a broad scope in refraining its decree.
In the lower court's judgment, the defendants were enjoined from
granting unreasonable clearances. The judgment further provided that
if the legality of a clearance under the decree was attacked, the burden
should be on the distributor to sustain its legality. The Supreme Court
upheld this provision.
comers

An earlier consent decree had created

an

The

arbitration system.

thought it did not have the power to continue the arbitration
in the face of the government's objection to its continuance and

lower court

system

the absence of the consent of

high opinion

of the

some

of the defendants.

system's operations

It

expressed

and recommended that

a

some

such system be continued. The Supreme Court found that the govern
ment had not consented to a permanent system of arbitration. It held
the district court did not have the power to require parties to submit
to arbitration in lieu of the remedies afforded by Congress to enforce
the antitrust laws. It thought, however, that the lower court, as an

auxiliary
89

and

not

Competitive bidding

exclusionary

measure,

had been tried in certain

could authorize the main-

areas

by

some

the argument in the Supreme Court. This had enabled
pictures from companies which had prior thereto denied them
to

for film
loo

of the defendants

some
an

prior

exhibitors to procure

opportunity

to

negotiate

product.

with respect to clearance, the Court noted that the lower court could have eUminated
entirely for a substantial length of time in view of the misuse to which clearances

clearances

had been put.

334 U.S.

131,

148

(1948).

1949]

Supreme Court

tenance of such

a

vide the rules and

and

system by parties willing

procedure

There

were

in which the

the

five antitrust

findings
Supreme

to

under which the

Findings
cases
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of

consent, and could pro
system might operate.101

Fact

before the Court in the 1947-48 term

of fact made

by

the trial court

Court. In United States

were

not

ac

Line Material Co.,102
cepted by
the majority of the Court accepted the evidentiary findings of fact which
Justice Reed called "preliminary", but refused to accept the conelusory findings of absence of conspiracy or combination to fix prices.
The need for evidentiary findings in antitrust cases rather than merely
ultimate findings to enable the Supreme Court to reach a proper de
v.

cision on the merits is apparent from this case 103 Later in the term,
the relation of findings to the question of relief in antitrust cases was
to

assume

great importance.

v. Gypsum Co.10i the Supreme Court assumed that
fact
of
of the lower court, if accurate, would bar reversal.
findings
It went on to make a devastating critique of the trial court's findings,
not only on the ground of misapplication of law, but on the ground of
clear error on the basis of the evidence.

In United States

the

In United States

Paramount,105 the Supreme Court regarded the
findings
adequate except as to three matters. It thought
that the lower court erred in not having its findings reflect an inquiry
into the circumstances under which particular joint interests had been
acquired. The Supreme Court discussed at length the inadequacy of
the lower court's findings on the question of monopoly. Not only did
it think that certain subject matter relevant to the
monopoly issue had
been omitted, but it also considered the monopoly
findings to be am
biguous.
lower court's

The
101

case

v.

as

can

be said to hold that where the lower court fails to

St. Louis

exhibitors, adversely affected by an arbitration decision in which they
parties, have challenged the legality of action taken by the distributors under
the arbitration system. Thus far, the
challenge has been unsuccessful. St. Louis Amusement
Co. v. Paramount Film Distr. Corp., 168 F. 2d 988
(CCA. 8th, 1948).
102 333
U.S. 287 (1948).
103 The
desirability of having the trial court make underlying findings of fact as well
as ultimate
findings has been noted in other types of cases. See Stasiukevich v Nicolls '
168 F.2d 474, 478 (CCA. 3rd, 1948).
104 333
U.S. 364 (1948).
105 334 U.S. 131
(1948).
were

not

*

364

adopt

fHE Georgetown Law
a

[Vol. 37 :

Journal

proper construction of the Sherman

Act,

its

findings

p. 341

may have

to be recast in order to determine the proper judgment to be entered.
The Supreme Court also set aside findings respecting divestiture. It did

opinion as to the inadequacy of the findings on the
because, in view of the required deletion of the com
monopoly
petitive bidding provision in the judgment, a new start on this phase
might be made on remand.
so

because of its

issue and

It is

apparent from this

trust case, the

findings of

case

and the Schine

case

that in

the lower court must support

more

an

anti

than

an

of violation of the Sherman Act. The scope of the findings
of fact should be in direct proportion to the scope of the judgment

adjudication

desired.
The Supreme

Court, in the Paramount case, was of the opinion that
findings with respect to franchises did not deal with
the issue of whether they were illegal per se because that court thought
a provision of its judgment relating to competitive bidding106 would
preclude franchises. Since the Supreme Court vacated that provision
of the judgment, it set aside the findings as to franchises so that the
lower court could re-examine the problem "in the light of elimination
from the decree of competitive bidding."107
In United States v. Griffith,108 the lower court had made extensive
findings to the effect that there was absence of restraint, monopoly, or
conspiracy. It also found that the defendants had not conditioned the
licensing of films in non-competitive situations upon the licensing of
such films in competitive situations. The Supreme Court did not ex
pressly disapprove the lower court's findings as to absence of intent or
purpose to restrain or monopolize. It examined, however, the contracts
in evidence which were in the form of master agreements covering the
circuit and which granted the circuit certain preferences. From this
examination, it found that the necessary effect of these agreements
was to restrain and monopolize trade within the meaning of the Sher
the lower court's

man

Act.

Griffith case, the lower court had found that difficulties in
curred by competitors of defendants were not the result of threats,
coercion or unlawful conspiracy, but solely the consequence of lawful
competitive practices. The Supreme Court said, "These findings are
In the

io6
107

See supra, note 98.
334 U.S. 131, 1S6 (1948).

108 334

U.S. 100

(1948).
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that the
plainly inadequate if we start, as we must from the premise
circuit buying power was unlawfully employed."109 The Court ordered,
therefore, that on remand the extent of the effect of the appellees'
monopoly power on competitors and on the growth of the circuit should
be determined.
In United States

v. Schine,110 the Supreme Court considered a num
court's
ber of the trial
findings inadequate. The censure of the Court
of the findings to reflect the basis upon
failure
the
was directed to
which the lower court thought the facts stated showed wrongdoing. In
the Schine case, the Court discussed the various theories upon which

divestiture might proceed. The Court noted that since the lower court
had not considered such theories, its findings were barren on that score.
The case was remanded to the lower court to make findings which would
reflect the record in the light of the criteria laid down by the Supreme
Court.
E.
In United States

v.

Issues

Evidence

and

United States

Gypstwi Company111

the lower

opinion of some length, held that the government could not
invalidity of Gypsum's patents to meet defendants' claim of
patent protection. The trial court thought the government was estopped
as the grantor of the patents to attack their validity, and that such attack
would constitute a review of action by the Commissioner of Patents
which was not authorized by statute. The court's decision achieved
the strange result of allowing patent to be freely attacked by private
litigants, but not by the government when patents were asserted as a
justification for alleged wrongs.
The Supreme Court,112 did not think this was an issue necessary to
the disposition of the case before it, but thought it inadvisable to allow
the lower court's decision to remain as a precedent on this point. The
Court pointed out that the government was not seeking a decree
cancelling the patents. It apparently recognized the distinction between
a case where an issue of
validity arose as an incident to the main issue,
and where the issue of validity was the basis on which the suit was
brought.113 The Court was also of the opinion that since a private liticourt, in

an

assert the

10�

Id. at 109.

110

334 U.S. 110

111

S3 F.

112 333
113

Supp.

(1948).
(1943).
(1948).

889

U.S. 364

This distinction has not

infrequently

been recognized.

Coke Co., 168 U.S. 2SS (1897) ; Morse Arms Co.

v.

United

Pratt

States,

v.

Paris Gas

16 Ct. Cls. 296

Light &
(1880).
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gant relying upon antitrust violations of the other party could raise
an issue of validity of patents to meet a claim of justification,114 the
government as a litigant should not be in a worse position.
There is a strong public policy against foisting upon the public
the burden of invalid

patents.115 In recent years, moreover, where a
patent's validity
litigated, more often than not the patent has
been found to be invalid. It would seem therefore, that estoppel should
not bar either the government or a private litigant.116 Nevertheless,
there is reason to believe that another Supreme Court decision will be
needed to settle this question.117
In several antitrust cases decided by the Supreme Court, questions of
evidence of considerable importance in the prosecution of antitrust
has been

cases

have arisen.

In FTC

v.

Cement Institute116 the Commission
industry prior to the date

received evidence of activities of the cement

"4 Sola Electric Co. v.
Jefferson Electric Co., 317 U.S. 173 (1942); Katzinger Co. v.
Chicago Metallic Mfg. Co., 329 U.S. 394 (1947); MacGregor v. Westinghouse Electric
Co., 329 U.S. 402 (1947).
115 Mercoid
Corp. v. Mid-Continent Investment Co., 320 U. S. 661, 66S (1944) ; Hill v.
Wooster, 132 U. S. 693 (1890) ; Brown v. Piper, 91 U. S. 37, 44 (1875) ; Sinclair & Carroll
Co. v. Inter-Chemical Corp., 325 U.S. 327, 330 (1945).
us
Cf. Scott Paper Co. v. Marcalus Co., 326 U.S. 249 (1945). See Steffen, Invalid
Patents and Price Control, 56 Yale L. J. 1 (1946) ; Note, 53 Yale L. J. 579 (1944) ;
Note, 57 Harv. L. Rev. 387 (1944); Note, 47 Col. L. Rev. 477 (1947).
iif As a
sequel to Hartford-Empire Co. v. United States, 323 U. S. 386, 324 U. S. 570
(1945), a dispute arose as to what were reasonable royalties under the patents the judgment
required Hartford-Empire to license. The matter was submitted to a master. At the hearing
before the master, the government attempted to show, by reference to the prior art, that
a number of Hartford patents were invalid or had zero scope. The master, relying mainly
on the Gypsum opinion in the trial court, the Supreme Court not having yet ruled on the
matter, held that the government could not attack the patents. This ruling was made
despite two earlier holdings in favor of the government in non-antitrust cases. Morse
Arms Co. v. United States, 16 Ct. Cls. 296 (1880) ; Farnham v. United States, 49 Ct. Cls.
19 (1913). Cf. The King v. Arkwright, Davies Patent Cases 61 (1785) ; Hayne v. Maltby,
3 T. R. 438, 44-442, 100 Eng. Rep. 665, 666-667 (1789) ; Saxton v. Dodge, 57 Barb. (N.Y.)
84 (1870). Hazeltine Research v. DeWald Radio Mfg. Corp., 84 N. Y. S. 2d 597 (N. Y. Sup.
Ct. 1948). In United States v. Vehicular Parking, Ltd., 52 F. Supp. 751 (D. Del. 1943),
entered requiring defendants to license their patented inventions at
a judgment was
reasonable royalties upon demand of an applicant. A dispute arose between an applicant
the
and Vehicular as to what were reasonable royalties. The dispute was submitted to
district court. At a pre-trial conference, the question arose whether the validity and scope
The
of the patents could be considered in determining what were the reasonable royalties.
case was in
that
the
stated
of
1948,
Gypsum
22,
in
a
July
opinion
very cursory
court,

applicable and
118

that the patents could not be shown to be invalid

333 U.S. 683

(1948).

or

to have

zero

scope.
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alleged combination and during the N.R.A.
held this was error, but, in turn, was expressly-

reversed on this point. The latter court held this type of evidence ad
missible to show the existence of a continuing combination to utilize

basing point system.
Traditionally, considerable evidence of conspiracy has been un
covered in examining interoffice correspondence and memoranda in
files of one or more of the alleged conspirators. In the past, the use of
this material at the trial has generally been sanctioned by the trial
courts.119 In the Gypsum case, the plaintiff served requests on two of
the defendants to admit the genuineness of certain documents, which
they did. When these exhibits were offered in evidence, the trial court
ruled, upon objection, that they could be received as binding only
upon the party making the admission, since the non-stipulating party
had no opportunity to cross-examine the writer upon the question of
authenticity. The District Court also ruled that there was no evidence
outside the declarations in numerous writings of the conspiracy charged,
hence, they were inadmissible to prove the conspiracy.
In the Schine case,120 the complaint originally named as parties the
eight major film distributors in the industry. Subsequently, upon the
government's motion, they were dismissed as parties, but an allegation
of their conspiracy with the exhibitor defendants (the Schine circuit)
was retained.
Upon examination of the distributors' files, a consider
the

able amount of interoffice communications between branch managers
and home office officials and between home office officials was discovered
which were probative of a conspiracy between them and Schine. In

instances these letters or memoranda contained statements of
attitude Schine representatives had taken with the writer of the

some
an

119

United States v. Corn Products Refining Co., 234 Fed. 964, 978 (S. D.N.Y. 1916),
App. Dism. 249 U. S. 621 (1919) ; Patterson v. United States, 222 Fed. 599 (C. C. A. 6th,
1915), cert, denied 283 U.S. 635 (1915); United States v. Pullman Co., 50 F. Supp. 123
(E.D. Pa., 1943); United States v. Hartford-Empire Co., 46 F. Supp. 541 (N.D. Ohio,

1942).
120

63 F.

Supp. 229, 242 (W.D.N.Y., 1945). In the district court, the primary objec
by the defendants were the lack of opportunity to cross examine the writers,
the absence of a showing of authority to make the statements contained in
the documents,
and the hearsay nature of some of the statements. Photostats of most of
the documents
tions raised

given to counsel for the defendants prior to the trial. The writers were available to
the defendants by subpoena. Defendants used a few of the writers as
witnesses, but did
not interrogate them with respect to the documents offered
by the plaintiff.
were
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communication; in some instances adverse comments upon the reason
ableness of Schine's demands were made; in still other instances a re
view of Schine's practices in certain towns appeared. In a few instances
the documents offered were copies of letters written to exhibitors who
not called as witnesses.

were

Over strenuous

objections by defendants,

of such documents offered by the plaintiff were admitted into evi
dence. The plaintiff offered them for all purposes and the lower court

most

did admit them without

limiting their purposes, although its opinion
that
some
of
them
were used for limited
suggests
purposes only.
In this case the defendants objected strenuously, also, to exhibitor
witnesses'

testifying

as

to statements made to them

of the distributors when

they requested

film

by branch managers
product. This testimony

by the trial court.
Griffith case,121 the companion case to that of Schine, but tried
before a different court, the judge ruled against the admissibility of
similar documentary evidence, largely because of the absence of the
distributors as parties to the proceeding. In neither case was there any
serious question of authenticity of the documents or of the positions
held by the writers and recipients of the letters or memoranda.
Prior to the time that these three cases came to the Supreme Court, in
two other recent antitrust cases, somewhat similar questions had arisen
in the trial court and ruled upon in a written opinion.122
The Supreme Court in the Gypsum case, stated it was unable to accept
the ruling of the court that declarations of each defendant were ad
missible only against the declarant, since it thought that the license
agreements and other circumstances made out a prima facie case of con
spiracy. The Supreme Court regarded such declarations as made in
was

received

In the

121

334 U.S. 100

122

In United States

(1948).

Parking, Ltd., 52 F. Supp. 751, (D. Del., 1943), the
nonstipulating defendants are bound by these admissions until
they disprove authenticity." In United States v. National Lead Co., 63 F. Supp. 513
(S. D.N. Y. 1945), Judge Rifkind ruled in the course of the trial: "It seems to me the
balance of convenience lies here in overruling the objection especially since I take it that
your objection to authenticity is not because you are really questioning the authenticity
of the signature but simply because you want an opportunity to cross-examine with respect
to the verity of the declarations in the agreement. I think that that would not be accom
plished by sustaining your objections, and if you want to challenge these declarations you
will have to (a) either produce evidence to contradict it, or, (b) establish the absence of
any conspiratorial relationship between the two parties, in which case the document would
court said: "It

go out

as

far

seems

as

to

v.

Vehicular

me

your client is concerned."
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aid of the conspiracy and admissible against all of the conspirators, re
gardless of .when they joined the conspiracy.
In the Schine case, the District Court appears to have relied in part
on the business records rule and in part upon the receipt of similar evi

by a number of courts.123 The Schine appellants assigned numer
ous grounds of error in the admission of the documentary evidence.
Their brief in the Supreme Court, however, was limited to the assertion
that these documents were not made in furtherance of any conspiracy,
and were accepted as evidence both as proof of the conspiracy and of
dence

the truth of the statements contained in the declarations without op
portunity to cross examine.
The

Supreme Court,

in the Schine case, doubted whether certain of
representatives expressed the view

the declarations in which distributor

that Schine clearances were unreasonable were in furtherance of the
conspiracy because the interests of the two groups seemed antagonistic
on

this

score.

its silence

as

The

Court, however, did

not rule

on

this

point,

and

to the other documents would appear to have the force

of

approval.
Griffith case,
question of evidence.
In the

the

Supreme

Court's

opinion

never

reached the

Conclusion
Lower courts' decisions

are

beginning

to reflect the

opinions

we

have

discussed.

The scope of the subjects treated and the equivocal nature
of some of the opinions would seem, however, to insure that future
interpretation by the Supreme Court will be needed to understand
the full

implications

of

the* antitrust doctrine laid

term.
123 63

F.

Supp. 229,

242

(W.D.N.Y. 1945).
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THE PERSONAL HOLDING COMPANY SURTAX
Joseph A. Hoskins*

fT^HE Personal Holding Company Surtax imposed by Sec. 500 of the
Internal Revenue Code has few characteristics which liken it to
taxes

generally

and thus it must be

compared

with other

phenomena.

In many respects it resembles a sudden thunder and lightning storm.
Scientists have been able to forecast the general area and timing of

electrical storm.

They have not attempted to specify which house
practitioner may give warnings as to the path
of the Personal Holding Company Surtax, but, like the scientist, cannot
forecast with precision the taxpayer to be affected. While lightning
is an act of God, the Personal Holding Company Surtax is an act of
Congress. In it Congress has attempted legislative duplication of
certain aspects of lightning the creation of an instrument of power,
an

will be struck.

The tax

�

destruction and mystery.
The first Personal Holding

Company Surtax was embodied in the
1934, applicable to all taxable years beginning after
December 31, 1933. This penalty tax was enacted to discourage tax
avoidance by means of the so-called "incorporated pocketbook". Tax
avoidance had been accomplished through the simple expedient of
transferring income-producing securities to a controlled corporation.
The corporation, and not the individual taxpayer, would thereafter
receive the interest, dividends and gains on the securities and would
Revenue Act of

individual's income
pay a low corporate tax thereon. In a year when the
withdraw
would
he
was
from other sources
earnings from his
down,
route he would
this
rate.
the
then
current
tax
at
By
corporation, paying
have

more

net income after taxes than if he had received the

dividends and gains

interest,

directly.1

Rockhurst College, Kansas City, Missouri; LL.B. 1937, LL.M. 1939,
School of Law; member, Morelock and Hoskins, Tax Counselors,
University
Georgetown
Kansas City, Missouri.
1 An extreme
example was relied upon in the Preliminary Report of the Subcom
mittee on Ways and Means, in the Ways and Means Committee Report No. 704,
73rd
73rd Cong., 2nd Sess., p. 11, and in the Finance Committee Report No. SS8,
Cong., 2nd Sess., p. 13, as follows:
"For instance, suppose a man has $1,000,000 annual income from taxable bonds.
His tax under existing law will be $571,100. However, if he forms a holding
and to receive the income therefrom, the only
company to take title to the bonds
there is no distribution
tax paid will be a corporate tax of $137,500 as long as
of dividends. Thus, a tax saving of $433,600 has been effected."
*A.B.

1933,
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The statutes had

long contained a provision taxing corporations
profits to avoid surtax on the share
It
was felt by Congress, however, that this penalty tax should
holders.2
be supplemented by an extra heavy penalty tax where the corporation
was a personal holding company.3
The older tax on all corporations improperly accumulating surpluses

generally

on

accumulations of

made the tax conditioned upon a corporate motive to withhold dis
tributions in order to avoid the surtax on shareholders.

The
express

Personal

Holding Company Surtax, while designed for the
forcing current dividend distributions to share
conditioned on either the motive to, or the accomplish

purpose of

holders, was not
ment of, tax avoidance.
Congress passed the first Personal Holding Company Surtax
Statute in terms of rigid definition, and all corporations coming within
the broad definition have been subjected to the tax without reference
to the presence

or

absence of avoidance of individual surtaxes.4

The Legislation

Sec. 500 et seq. of the Internal Revenue Code provide that if at any
during the last half of a taxable year, 50 per cent or more of the
stock of a corporation is owned directly or indirectly by or for five
or fewer individuals, and if at least 80
per cent (subsequent years 70
time

per

cent)

of its gross income is "Personal

2

Holding Company Income",

E.g., Int. Rev. Code � 102 provides:
a. Imposition
of Tax. There shall be levied, collected, and paid for each taxable
year (in addition to other taxes imposed by this chapter) upon the net income
of every corporation (other than a personal holding company as defined in
section S01 or a foreign personal holding company as defined in
Supplement P)
if such corporation, however created or organized, is formed or availed of for
the purpose of preventing the imposition of the surtax upon its shareholders or
the shareholders of any other corporation, through the medium of
permitting
earnings or profits to accumulate instead of being divided or distributed, a surtax
equal to the sum of the folliowing:
27V2 per( centum of the amount of the undistributed section 102 net income
not in excess of $100,000, plus
38^ per centum of the undistributed section 102 net income in excess of $100,000.
3
Ways and Means Committee Report No. 704, 73d Cong., 2d Sess., p. 11. Finance Com
mittee Report No. SS8, 73d Cong., 2d Sess., p. 13.
*
Noteman v. Welch, 108 F. 2d 206 (C. C. A. 1st 1939) ; Pacific Gas & Fuel
Co., 47 B. T.
A. IS; Fides, A. G., 47 B. T. A. 280, afd, 137 F. 2d 731 (C. C. A. 4th
1943) ; cert, den., 320
U. S. 797 (1943).
�
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is a Personal Holding Company, subject to
addition to the regular corporate normal and surtax.8

Holding Company Income" is
of the gross income which consists of
Dividends, interest, royalties and
Gains from the sale or exchange

defined to include that

annuities.
of stocks

or securities.
Gains from future transactions in any commodity on or sub
ject to the rules of a Board of Trade or Commodity Exchange.
Income receivable from the estate or trust.

Personal service contract payments.
the use of property by a shareholder.
Rents from whomsoever received, unless such rents constitute

Compensation for
50 per cent

(h)

37

corporation

surtax in

"Personal

portion

[Vol.

or more

Mineral, oil,

or

gas

of the gross income.

royalties.

The Code and the Regulations spell out many limitations, qualifica
tions and conditions with respect to each of the foregoing income

groupings.
The Personal Holding Company Surtax is 75 per
$2,000 of "undistributed subchapter A net income",
on the amount in excess of $2,000.

of

cent on the first

and 85 per cent

It is not the purpose of this article to criticize the original intent
Congress in enacting the legislation. It is, however, the author's

that

opinion
5

the

detailed

legislative

rules

supplemented by prolix

The Statute exempts from its application the following, Int. Rev. Code � S01
b. Exceptions. The term "personal holding company" does not include

(b):

�

�

(1)
(2)
(3)
(4)
(5)
(6)

A
A
A
A
A
A

from taxation under section 101.
bank as defined in section 104.
life insurance company.

corporation exempt
surety company.

foreign personal holding company as defined in section 331.
licensed personal finance company under State supervision,

at least 80 per
centum of the gross income of which is lawful interest received from individuals
each of whose indebtedness to such company did not at any time during the taxa
ble year exceed $300 in principal amount, if such interest is not payable in ad

and is computed only on unpaid balances.
investment corporation, a substantial part of the business of which
consists of receiving funds not subject to check and evidenced by installment
loans and
or fully paid certificates of indebtedness or investment, and making
discounts, and the loans to a person who is a shareholder in such corporation
its
during such taxable year by or for whom 10 per centum or more in value of
of an
outstanding stock is owned directly or indirectly (including in the case
individual, stock owned by the members of his family as defined in section
time during such year do not exceed $5,000 in
at
vance or

(7) A loan

compounded

or

503(a) (2)) outstanding

principal

amount.

any
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regulations, interpreted by favorable courts, have spread the application
of this severe penalty tax to innocent businesses. Congress, by en
lightened amendments, may limit the scope of the Act to the field
originally intended. Equitable treatment of taxpayers and sound
administration of the Revenue require these amendments.
Suggested Changes
The

following proposals
1.

The

are

submitted for consideration:

Purpose of the Legislation.

stated, the law was designed to correct a specific evil.
had, therefore, a dominant purpose which was not written into the
legislation. Thus, in the application of Sec. 102 to all other corporations,
the courts look not only to the accumulation of earnings but as well
As heretofore

It

to the purpose, if any, for such accumulation. Since Sec. 500 contains
no expression of purpose, courts may not look beyond the bare facts
to do

equity

absence of

an

if the taxpayer

is

a

personal holding company. The
required the courts to sanction

express purpose has often

economic

injustice.
Montgomery
Partnerships, concludes,
Robert H.

in his Federal

Taxes

�

Corporations

and

The personal holding company surtax as it applies under some circumstances
is probably without parallel as a confiscatory "social corrective" measure in
the

guise of

a

tax law.

A striking example of the inequitable although legal application of
Sec. 500 is found in O'Sullivan Rubber Company v. Commissioner,
42 B. T. A. 721, aff'd 120 F. 2d 845
(C. C. A. 2nd 1941), in which
a dissolved operating corporation was taxed as a
personal holding
company during the limited period of its liquidation.
A foreign corporation composed of nonresident alien stockholders
has been taxed as a holding company even though its distribution of

dividends would not have been subject to U. S. income tax. Fides v.
Commissioner, 137 F. 2d 731 (C. C. A. 4th 1943), cert. den. 320
U. S. 797 (1943). Ownership of stock held by an insolvent estate
has been attributed to estate beneficiaries to make the
corporation a
personal holding company even though the beneficiaries would not
receive the stock due to the insolvency. Renton Investment Co. v.

Commissioner,
A. 279.

131 F. 2d 330

(C.

C. A. 3rd

1942), reversing

46 B

T
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Congress included no expression of purpose in the original Act on
assumption that the Personal Holding Company Surtax "should
work no real hardship" upon any corporation except one which is
being
the

used to reduce surtaxes upon its shareholders.6
Randolph E. Paul and Jacob Mertens, Jr., in their extensive work
The Law of Federal Income Taxation, published in 1934, suggest that
the omission may have had a more deliberate motive:
....

it

was

recognized by Congress that

....

partial distributions might be

made

[by personal holding companies] and need might
accumulation of the remaining profits sufficient to defeat
proving a purpose to avoid surtaxes. (Emphasis supplied)

be shown for the
the government in

The intervening fifteen years have demonstrated that the Personal
Holding Company Surtax frequently works real hardship upon innocent
corporations. It is time that Congress reappraised its purpose, the
means employed to accomplish the purpose and the results thereof.
Likewise, the Bureau of Internal Revenue may now be considered
qualified to establish a purpose to avoid surtaxes if such purpose
exists. Making the applications of the penalty taxes conditioned upon
the accumulation of profits to avoid imposition of surtaxes on share
holders, as is done in Sec. 102, would relieve much of the undue harsh
ness of the Personal Holding Company Surtax.
2.

Although the

Application of the Stockownership
Committee

incorporating
"personal", Congress
corporations with one stock

examples speak

his securities and the title of the Act

uses

Rule

of

one

person

the word

realized that it could not limit the tax to
The concept of five owners of 50 per cent of the stock was
adopted, presumably on the theory that more than five stockholders

holder.

would prevent manipulation by one stockholder. It was envisioned
that stock ownership could be divided among six members of an
immediate family, under one control, and thus avoid the limitation.
The words "directly or indirectly, by or for" were added so that
this

qualifying requirement read "more than 50 per centum in value
outstanding stock is owned, directly or indirectly, by or for not

of its

than five individuals".
Congress undertook a definition of constructive
503 of the Internal Revenue Code, as follows:

more

6

Finance Committee Report No. 558, 73d Cong., 2d

Sess.,

ownership

pp. 15-16

(1934).

in Sec.
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Stock Not Owned by Individual. Stock owned, directly or indirectly,
for
a corporation, partnership, estate, or trust shall be considered as
by
being owned proportionately by its shareholders, partners, or beneficiaries.
(2) Family and Partnership Ownership. An individual shall be considered
as owning the stock owned, directly or indirectly, by or for his family or by
For the purposes of this paragraph the family of an indi
or for his partner.
vidual includes only his brothers and sisters (whether by the whole or half

(1)

�

or

�

blood), spouse, ancestors, and lineal descendants.
(3) Options. If any person has an option to acquire stock such stock shall
be considered as owned by such person. For the purposes of this paragraph
an option to acquire such an option, and each one of a series of such options,
shall be considered as an option to acquire such stock.
�

*

(5)

Constructive

Ownership

as

*

*

Actual

Ownership.

�

Stock

constructively

owned by a person by reason of the application of paragraph (1) or (3) shall,
for the purpose of applying paragraph (1) or (2), be treated as actually owned
by such person; but stock constructively owned by an individual by reason
of the application of paragraph (2) shall not be treated as owned by him for
the purpose of again applying such paragraph in order to make another the

constructive

owner

of such stock.

only justification quoted in the authorities for the adoption
foregoing definition of "family" is that such definition is the same
definition employed in Sec. 24 (b) of the Code which denies an income
deduction for losses from the sale or exchange of property between
members of a family.
The Sec. 24 prohibition assumes that two members of a family group
might engineer artificial losses on the sale of assets. There is basis for
this assumption since both members of the family are being favored,
i.e., the seller in obtaining a tax deduction and the buyer in acquiring
a bargain.
By incorporating the same definition in the Personal
Holding Company Surtax, Congress has assumed that one or two mem
bers of an extensive family group control all other members. It is
submitted that the assumption of favoritism may be realistic but that the
assumption of control is not. Economically as well as domestically,
it can no longer be said that an individual controls his brothers, sis
The

of the

ters, ancestors, and all lineal descendants.
The interpretation of the legislative rules of construction is
dramatically evidenced in the fbllowing extract from the Regulations of
the Commissioner of Internal Revenue (Reg. 1, Sec. 29. 503 (a) -3):
The application of the family and partnership rule in determining the own
ership of stock for the purpose set forth in section 29.503 (a)-l (a) is illus
trated by the following example:
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Example. The M Corporation at some time during the last half of the taxa
ble year had 1,800 shares of outstanding stock, 450 of which were held by
various individuals having no relationship to one another and none of whom
were partners, and the remaining 1,350 were held by 51 shareholders as follows:
Shares

Relationships
An individual
His father
His wife
His brother
His son
His daughter
by former mar

A
AF
AW
AB
AS

riage (son's
half-sister)
His brother's wife
His wife's father
His wife's brother
His wife's bro
ther's wife
Individual's part
ner

Shares

100
10
10
10

10

Shares

Shares

10
40

c
CF
CW
CB
CS

20
10
40
10
40

D
DF
DW
DB
DS

40
10
10
10

CSHS
CBW
CWF
CWB

40

DSHS
DBW
DWF
DWB

B
BF

20
10

BW
BB
BS

40

ASHS
ABW
AWF
AWB

10
10
10

BSHS
BBW
BWF
BWB

AWBW

10

BWBW 10

CWBW 10

AP

10

�

�

10

10
110

10

Shares
20

10
40
10

40

40
160
10
10

DWBW 10

E
EF
EW
EB
ES

20
10
40
10
40

ESHS
EBW
EWF
EWB

40
10
10
10

EWBW 110
__

�

By applying the statutory rule provided in section 503(a)(2) five individuals
than 50 per cent of the outstanding stock as follows :
160
A (including AF, AW, AB, AS, ASHS, AP)
160
B (including BF, BW, BB, BS, BSHS)
220
CW (including C, CS, CWF, CWB)
200
DB (including D, DF, DBW)
170
EWB (including EW, EWF, EWBW)
own more

Total,

or more

than 50 per cent

910

points out that a corporation with 501 stock
personal holding company. Indeed 501 is not
Commissioner's example, the issued shares
in
the
If
the maximum.
the
so-called family group are each doubled,
and the holdings of
450 new stockholders may be added, making a total of 951 stock
holders. The Commissioner would nonetheless contend, and success
fully, that the corporation with 951 stockholders was a personal
stock
holding company. The original concept of "five or fewer"
holders has thus lost its real meaning.
The original purpose of the Personal Holding Company Surtax would
and
be served by the following revisions in the stock ownership rule

The Commissioner
holders may still be

its

a

application:
broad for appli
Family.�The definition of "family" (Sec. 503 (a) (2), is too
cases
Recent
Surtax.
dealing witt
cation of the Personal Holding Company
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established that the ancient concept of complete
family by one member is absurd, particularly when
the "family" includes half-brothers, half-sisters, grandchildren, grandparents,
etc. It is suggested that the definition of "family" be limited to the tax
payer's spouse and dependents, and to free from the definition, brothers, sis
ters, ancestors, and lineal descendants, unless such persons are actual depen
dents of the taxpayer and so claimed by him on his tax returns.
Partners.
Subparagraph 2 of Sec. 503 (a) should be amended to delete the
provision that an individual shall be considered as owning the stock owned,
directly or indirectly, by or for his partner. If the partner is a member of the
family group, the presumption of ownership applying to the family will gov
If the partner is not a member of the family group, the partners act in
ern.
arms-length status as to each other. If 5 or fewer partners own 50 per cent
of the stock, the ownership requirement is met without imputing one partner's
holdings to another. It is pure speculation to assume that a corporation, 50
C
D-E and F, is a per
per cent of the stock of which is owned byA-B
sonal holding company if A and B happen to be members of the same law
or accounting firm, but not a holding company if A and B simply share the
same office, or if A works for B. The distinction may produce academic differ
ences, but from the practical approach the result is indefensible discrimination.

family partnerships
domination of

an

have

entire

�

3.

Sec. 502
inter alia,

(f)

defines

Personal

Holding Company

"personal holding

Use

company

Income

income"

to

include,

of Corporation Property by Shareholder. Amounts received as com
pensation (however designated and from whomsoever received) for the
use of, or right to use, property of the
corporation in any case where, at
�

any time

during the taxable year, 25 per centum or more in value of the
outstanding stock of the corporation is owned, directly or indirectly, by
or for an individual entitled to the use of the
property; whether such right
is obtained directly from the corporation or by means of a sublease or
other arrangement.

(g)

Rents.
income.

unless constituting 50 per centum or more of the gross
For the purposes of this subsection, the term "rents" means com
pensation, however designated, for the use of, or right to use, property,
and the interest on debts owed to the corporation, to the extent such debts

Rents,

�

represent the price for which real property held primarily for sale to cus
tomers in the ordinary course of its trade or business was sold or
exchanged
by the corporation; but does not include amounts constituting personal
holding company income under subsection (f).

These two provisions were added to the Personal
Holding Company
Surtax by the Revenue Act of 1937. Their omission from the first Act
was deliberate. The original House
Bill, in 1934, included as personal
holding company income all rents received. The Senate struck this
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provision

on the recognition that a substantial
real estate business is done by small
family

true
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portion of the nation's
corporations which are

operating corporations.7

The omission of rents left the door open for continued tax avoidance
by permitting the incorporation of yachts, country estates, etc. A

taxpayer having

substantial

quantity

of

income-producing securities
like luxury, would contribute
yacht, country estate,
the securities and the yacht to a corporation in exchange for its stock.
He would then rent the yacht from the corporation at a nominal
rental. The taxpayer would carefully ascertain that the "rent" paid
for use of the yacht was at least 21 per cent of the gross income of the
corporation. This would keep the corporation out of the personal
holding company tax. Likewise, the corporation could claim deductions
for depreciation, maintenance and repairs of the yacht since it was an
income-producing asset. Congress plugged this loophole by passing
subsections (f) and (g), quoted above, and a further provision limiting
and

owning

a

a

or

deductions in excess of the income from property.
It is the author's opinion that Congress went too far in plugging the
loophole. Subsection (f) and the deduction limitation would have been
sufficient. The inclusion of subsection (g) has placed in the personal

holding company classification many legitimate real estate operating
corporations, without serving a rea,l purpose independent of (f).
Accordingly, it is recommended that subsection (g) be deleted.
While subsection (f) should be retained, clarifying revisions are
urgently needed. The following language of subsection (f) at best is
property
vague: "Amounts received as compensation for the use of
of the corporation in any case where, at any time during the taxable
year, 25 per centum or more in value of the outstanding stock of the
by or for an individual entitled to the use of
corporation is owned
the property."
Consider the frequent situation where "A" owns 60 per cent of the
stock in a corporation which owns a business building. Three strangers
own the balance of the stock. "A" enters into a partnership with a
fourth stranger to engage in a manufacturing business. The partner
ship rents the building and pays the corporation a reasonable rent
therefor. "A" is a shareholder of the landlord, and one of the members
Is the entire rent paid by the
of the partnership tenant. Query:
income, or only one-half thereof
company
partnership personal holding
.

...

7

Finance Committee

Report No. 558, 73d Cong., 2d Sess.,

p. 14

(1934).

.

.

"A's"

representing
a

interest

one-half

in

the

partnership?

If

the

personal holding company income the corporation
personal holding company. If only one-half of the rental is personal

entire
is
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rental

is

income the corporation is not a personal holding
since
only 50 per cent of its income is personal holding
company
There would appear to be no justification for con
income.
company
that
struing
portion of the rent paid by "A's" partner as being personal
holding company income, but until the question is clarified by legislation

holding

company

the Bureau will continue to

so

contend.8 Subsection

(f)

should be further

permit payment of a reasonable rental by a stockholder
if the premises are used by the stockholder for business purposes.
Many business operations in partnership form have been forced
to purchase new buildings. The partners have been willing to risk the
acquisition of the building and the investment of their funds therein
but did not desire to subject their operating business to mortgages
placed on the> property. If they form a holding corporation to own
and lease the building to the partnership, they have formed a per
sonal holding company. Rather than risk Personal Holding Company
Surtax the partners subject their operating business to the mortgage.
Certainly this is an unintended effect of the Personal Holding Company
Surtax. If the rent is reasonable and for a business, the revenue of
the government will not be impaired by removing such rent from the
classification of personal holding company income. Rent paid by
a shareholder as a personal
expense, as in the case of the shareholder
who rents a yacht from his corporation, would and should remain
personal holding company income.
amended to

4.

Sec. 508

Failure to File

8

Personal

that all

requires
applicable

taxes shall be

a

to

Holding Company

provisions

Return

of law

the Personal

applicable to income
Holding Company Surtax.

In Randolph Products Company v. Collector, 49-1 USTC, par. 9057, the United States
District Court for the District of New Jersey sustained the contention of the Bureau,
stating:
"It seems to be clearly established that each partner as a co-owner of
partnership
property is entitled to the possession and use thereof in common with his co-partners.
Such a use of partnership property falls within the provisions of Section 502
(f), the
statutory requirements of stock ownership being present. Furniture Finance Corpora
tion v. Commissioner of Internal Revenue, 46 B. T. A. 240."
The opinion indicates that the issue was not fully presented or considered. Furniture
Finance Corporation v. Commissioner relied upon by the court is inapplicable inasmuch
as the two partners comprising the tenant also were the sole stockholders
of the corporation

landlord.
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By Regulation, the Commissioner has required a separate return
for each personal holding company. Sec. 291 of the Internal Revenue
Code imposes a penalty of 5 per centum per month, with a maximum
penalty of 25 per cent, for failure to make and file a return within the
time prescribed by the Commissioner unless it is shown that such
failure is due to reasonable cause and not to wilful neglect. Many

operating corporations close their taxable years with no realization
that through unusual circumstances they have become personal hold
ing companies during that year. The technical complexity of the
income rule and the machinations of the constructive ownership rule
are neither widely known nor
fully understood. The tax itself is a
penalty tax; it is therefore unjust to impose an additional penalty for
failure to file a separate return. This suggestion finds precedent in
Sec. 102, applicable to all other corporations. Neither the law nor the
Regulations require each corporation to file a separate Sec. 102 return.
It is suggested that the regular Corporate Income Tax Form (Treasury
Department Form 1120) be revised to include a schedule for completion
by personal holding companies. Failure of a personal holding company
to complete the schedule and pay the tax required would subject it to
a
deficiency assessment plus 6 per cent interest per annum. The
addition of interest has proven a sufficient penalty to deter deliberate
understatement of general income tax liability. There is no reason
to believe it would not suffice in personal holding companies. Likewise,
presence of the schedule as part of the regular return would force each
corporation to review its own set of facts to reach a determination.
The present method of requiring a separate return does not invite
consideration of the question by each corporate taxpayer. Rather,
it abets the unintentional overlooking of this special tax. The 25 per
cent penalty for failure to file a special and unpublicized return should
be removed.

Conclusion
It is recognized that the suggestions made herein will not find favor
with those writers who seek legislation eliminating the last minute
possibility of minor tax avoidance. Admittedly, the adoption of the
suggestions contained herein will permit some tax avoidance. The
are predicated, however, on the democratic concept of

suggestions
the greatest good
Company Surtax

for the
is

more

greatest number. The Personal Holding
a
Regulation than a revenue-raising

of

1949]
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In seeking to eliminate some tax avoidance its harsh applica
injured innocent taxpayers and forced others into unsound
business operations.
A recession in the stringency of the law is particularly permissible
at this time. The original Act was adopted at a time when the normal
corporation rates were substantially less than the individual rates on
high income. The Revenue Act of 1948 has in general made it more
profitable for the large investor to operate as an individual rather
than as a corporation. There is thus no substantial tax avoidance possi
ble in maintaining a personal holding company at this time.
Congress should use the opportunity to correct injustices in this
measure.

tion has

drastic "social-economic" tax.

THE
GEORGETOWN LAW

JOURNAL

Volume 37

Number 3

MARCH,

1949

THE BOARD OF EDITORS
Chamberlin, of Illinois
Hogan, Jr., of Rhode Island
Richard L. Walsh, of New York
William G. Kurtz, Jr., of New York
Calvin H. Cobb, Jr., of Maryland
James H. Ennis, of Virginia
William C.

Editor-in-Chief

Edward T.

Gordon R.

Associate Editor

Associate Editor

Secretary
Leading Article Editor
Administrative Law Editor
Federal

Payne, of Ohio

Note Editor

Greenbacker, of
J. Flynn, of Iowa
John W. Sipes, of Virginia
John J. Burke, Jr., of Massachusetts

John

Legislation Editor

Connecticut

E.

Recent Decision Editor

Richard

Recent Decision Editor
Book Review Editor

STAFF
Frank P.

Rutherford Day

Barker, Jr.

District of Columbia
Frank J. Denny
District of Columbia
Robert R. Dickey

Missouri

John E.

Barnett

South Dakota

James J.

Bierbower

Oregon

Nebraska
Nicolaus Bruns, Jr.
New York

Edwin E.

Chauncey B. Chapman, Jr.

Robert F.

Donnelly, Jr.

New York

Drinan, S.J.

John E. Chisholm

Massachusetts
Clarke L. Fauver

Florida
Jon R. Collins
Nevada
John B. Cotrona
New Jersey

Maryland
Rene J. Gunning
Maryland
William E. Kirk, Jr.
West Virginia

New York

Stanley V. Litizzette

Utah
Francis

New Mexico
Guy J. Rappleyea
New York
Joseph M. F. Ryan,

Michael A. Schuchat

Maryland
Eugene B.

Sisk, Jr.

Texas

John J. Sweeney, Jr.
Maryland

Pennsylvania
J. Dugan, Faculty Advisor
382

Jr.

Pennsylvania

William Levin

Frank

J. Nicholson, S.J.

Massachusetts
Arturo G. Ortega

ADMINISTRATIVE LAW
LIBEL WITHOUT LIABILITY?
ALL the many decisions of administrative tribunals in recent
years, none presents more interesting aspects to the lawyer than the

(XF

recent decision of the Federal Communications Commission in the "Port

Huron Case."1

underlying the decision were not in dispute. Carl E. Muir,
among others, was a candidate for reelection to the office of City Com
missioner in the Port Huron Municipal election held April 2, 1945. One
of the principal issues was a proposed bond issue for a filtration plant.
Radio Station WHLS, operated by Harmon LeRoy Stevens and Herman
LeRoy Stevens doing business as the Port Huron Broadcasting Com
The facts

pany, invited Commissioner Muir to discuss the bond issue
without charge. Muir's speech of March 5, 1945 mentioned

on

the air

no

names,

he attacked the views of the other members of the

City Com
mission. However, while introducing Muir to the radio audience, an
associate of Muir's attacked by name City Commissioner MacTaggart,
who was not a candidate. No reference was made to Muir's candidacy.
At the conclusion of the broadcast, a station announcement was made
that any responsible party who desired to present conflicting views con
cerning the bond issue would be allotted an equal amount of time. After
the broadcast, MacTaggart informed Herman L. Stevens, co-owner of
the station and also a member of the City Commission and candidate to
succeed himself, that he considered some of Muir's statements action
able, but in view of his friendship with Stevens he would take no legal
action as long as Stevens permitted no further attacks on him to be made.
Subsequently time was purchased for a series of political broadcasts
to be made by Muir. However, when the script for the first broadcast
was received it contained further attacks on
MacTaggart. Harmon
Stevens showed it to MacTaggart who stated that some of the statements
in it were untrue and could be so proved. As a
result, Stevens cancelled
all of Muir's broadcasts and refused to give or sell time to
any candi
date for election to the City Commission. This resulted in the cancella
tion of scheduled broadcasts by Tobias and Davis who were also
quali

although

fied candidates for Commissioner.
Following this action by the station, both Muir and Davis submitted
1

In Re Port Huron

Broadcasting Co., Docket

383

No.

6987, File No. B2-R-976.
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formal written

complaints to the Federal Communications Commission
charging Station WHLS with violations of Section 3152 of the Communi
cations Act and requesting that the station license of Station WHLS be
revoked or not renewed.3 On November 21, 1945 the Commission desig
nated the application of radio Station WHLS for renewal of their
license for hearing on the following two issues:
1.

2.

Whether the refusal of Station WHLS to permit Muir to use its facilities
for his scheduled broadcasts constituted an act of censorship in violation
of Section 315 of the Communications Act.
Whether the refusal of Station WHLS to permit the use of its facilities by
any of the candidates for the City Commission constituted a violation of

Section 315.

Before

proceeding

synopsis of
parenthetically that this

further with the

the Commission's

a case of novel
opinion,
the
words
the
definition
of
for
"legally qualified
impression. Except
candidate",4 the Commission had failed to implement Section 315 by
using its authority to adopt rules and regulations to carry this section
into effect. Previous to this decision, the Commission had left the radio
industry without any authoritative guidance beyond the bare words of

it should be noted

is

the statute.
Two preliminary findings were made before elucidation of Section 315.
The Commission determined that it was not essential to the case to
decide whether Muir's first broadcast was political. It also found that
the cancellation of Muir's series of political broadcasts was caused by
libelous nature of the script for the first of the series, and
the

allegedly

the result of a decision to eliminate all political broadcasts by
City Commissioner. It is this latter finding which renders
of the proviso and the last sentence of Sec
reconciliation
the
necessary

not

as

candidates for
tion 315.

permit any person who is a legally qualified candidate for any public
broadcasting station, he shall afford equal opportunities to all other such
candidates for that office in the use of such broadcasting station, and the Commission
that such
shall make rules and regulations to carry this provision into effect: Provided,
2

If any licensee shall

office to

use

a

no power of censorship over the material broadcast under the provi
No obligation is imposed upon any licensee to allow the use of its
section.
this
sions of
station by any such candidate. 48 Stat. 1088 (1934), 47 U. S. C. � 315 (1946).
3 While the Federal Communications Commission may license for a maximum of three

licensee shall have

of limiting licenses to
years, it has adopted the policy
* 47 Code Fed.
Regs. � 3.422 (Com. Supp. 1943).

one

year.
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example of statutory construction by an administrative tri
opinion is worthy of quotation.

bunal the Commission's
"Both the

ing.

proviso

and the last sentence of Section 315 must be given mean
a station can adopt a policy of carrying broadcasts by

But to hold that

the candidates for a particular public office, contract with the candidates to
make such broadcasts, and then withdraw from the field of political broad
when they examine the script for the first scheduled program
casts
and find its contents displeasing, would deprive the proviso of a substantial
part of its meaning and import in a manner which is not required to give
the last sentence of Section 315 meaning of effective scope for application.
Thus both the proviso and the last sentence of Section 315 are given full recog
nition in the conclusion that licensees are free, in the exercise of their discretion,
to refuse to carry altogether broadcasts by all political candidates for any given
office in any particular election, but, having once exercised their discretion
to carry such programs, may not censor."5

Jones points out in his dissenting opinion, the Com
amending the statute. The last sentence provides "No
is
obligation
imposed upon any licensee to allow the use of its station
such
candidate." The key word is "use." The natural and un
by any
strained meaning of "use" in the radio industry is an actual program
broadcast. The Commission interprets the word as including the pre
As Commissioner

mission is here

liminaries such

script.

This

the agreement to broadcast and submission of the
interpretation whittles down the statutory right to refuse to
as

political broadcasts.

It extends the scope of the proviso at the
of
the
last
sentence
of Section 315.6 The apparent motive be
expense
hind this construction of Section 315 lies in the desire to foreclose the
possibility of indirect as well as direct censorship.
carry

Having

erected

bar to indirect

censorship, the Commission next pro
thorny problem of whether a broadcaster may com
pel the deletion of libelous matter from a political speech. The Com
mission took the view that such a power would not be in the public
interest. They said:
a

ceeded to tackle the

"If licensees

going to take it upon themselves to censor or restrict the broad
material, they must either adopt a policy of requiring the eliminination of all matter concerning the activities of
opposing candidates or parties,
which would seriously limit the effectiveness of radio
broadcasting as a medium
of political expression, or they must, in
effect, set themselves up as the sole
arbiter of what is true and what is false, what is in fact libel and what is
not,
an exercise of power which
may be readily influenced by their own sympathies
are

cast of libelous

5
�

Note 1, supra, at 4.
See Note 2, supra.
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The Commission does not believe that it was the intent of
any such power or responsibility with respect to

Congress to give the licensees
political broadcasts."7
The Commission then

proceeded to bolster its position. It considered
history
legislation regulating the radio industry. The legislative
record, as construed by the Commission, showed that Section 315 had
specifically reenacted the language of Section 18 of the old Radio Act.8
At the time of enactment of Section 18, a provision granting immunity
the

of

from criminal

civil action because of any uncensored broadcast was
expressed a doubt as to
its constitutionality.9 Subsequent bills to amend this provision by au
thorizing censorship to the extent of removing libelous material have
or

deleted after the late Senator Fess of Ohio

failed to pass.10 On the other hand, provisions granting immunity have
also failed to pass.11 It is interesting to note that the passage of an im
munity clause has been repeatedly urged on the Congress by the Com
mission itself.12 The Commission has by its interpolation succeeded in
legislating where Congress has failed to legislate.
At this point the Commission halted its chain of reasoning to support
the position that Section 315 is an absolute prohibition of censorship
with the

following confusing

passage.

"Nothing in this opinion is intended to indicate that a licensee is necessarily
without power to prevent the broadcast of statements or utterances in viola
tion of the Communications Act or any other federal law on broadcasts coming
within the requirements of Section 315 of the Communications Act."13

Apparently material in a political broadcast is not immune to censor
ship as to offensive language. However, a man's reputation may be
besmirched and the broadcaster would be powerless to censor, provid
ing the language employed does not offend public standards of pro
priety.14
7
8

Note 1, supra, at 5.
44 Stat. 1162, 1170

�
10
H

67

Cong.

Rec. 12503

(1927).
(1927).

See for example S. 814, Section 11, 78th Cong., 1st Sess. (1943).
See H. R. 9229 and 9230, 74th Cong., 1st Sess. (1935) and S. 1333, Section 15, 80th

(1947).
example Hearings before Senate Committee
73rd Cong., 2d Sess. 63, 66-67 (1934).
Cong.,

1st Sess.

12

See for

13

Note 1, supra, at 7.

i*

Apparently,

crook.

a

political candidate

may call his

on

Interstate Commerce

opponent

a

crook, but

not

a

on

S. 2910,

�
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The argument that Section 31515 could not be an absolute prohibition
of censorship, because it left the broadcaster liable to damages for
libel and powerless to prevent it, engaged the Commission's attention
next. And it is this

part of the Commission's opinion which is of most

lawyer. Instead of leaving this question
Congress and the Courts, the Commission felt constrained to hold

interest to the administrative
to

responsibility for any libelous matter
political speech.
The necessity for this holding appears to be questionable. Liability
without fault is not uncommon in many fields of the law. The public
interest in the indemnification of an injured individual has often been
held paramount over the business enterprise whose facilities were used
to effect the injury.16 Commissioners Hyde and Sterling, each of whom
submitted a short concurring opinion, thought that the decision of this
question should be left to Congress and the Courts. The holding
appears all the more remarkable, since it represents an apparent
repudiation of the previous views of the Commission. The Commission
previously had called on Congress to amend the law to provide immunity.
Commissioner Jones forcefully pointed this out in his dissenting
opinion.
The reasoning in support of this holding can be given briefly. Section
315 constitutes an "occupation of the field" by Federal authority, and
such occupation nullifies any state laws insofar as they would hold
the broadcaster of liable for libelous remarks in the course of a polit
the broadcaster relieved

broadcast in the

course

from

of

a

ical broadcast.
The Commission cited two cases in support of this reasoning. The
was the Sola Electric Co. case.17 In this case the
Supreme Court
decided that the prohibition of the Sherman Act against price fixing
first
set

aside the

law rule that

a licensee under a patent is
estopped
of
the
challenge
validity
patent, when the licensing agreement
contained an illegal price fixing feature.
The language from the
on
which
the
Commission
is
relied
opinion
quoted below.18

common

the

to

15

See Note 2, supra.
See the Workman's Compensation Acts, such statutes as the Federal Safety
Appliance
Act, 27 Stat. 531, 45 U. S. C. � 1 et seq. (1946), and the well known agency doctrine
of "respondeat superior" as discussed in Douglas, Vicarious
Liability and Administration
18

of Risk (1929),

38 Yale L.

17

317 U. S. 173 (1942).

18

"It is

naught,

or

a

J. 584, 720.

familiar doctrine that the prohibition of

its benefits

denied, by

state statutes

or

a

federal statute may not be set at
common law rules.
In such a

state
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was a

statute.

state law is not the result of
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direct conflict between state law and

a

In the Port Huron case, conflict with the
a

federal statute, but of the Commission's

interpretation of a federal statute. The Commission's reasoning at
this point is circuitous: Its absolution of the broadcaster from liability
produces a conflict with state law. Because this interpretation, (which
Congress has repeatedly refused to enact) produces a conflict, the
interpretation itself is correct.
The second case on which the Commission more particularly relies
is O'Brien v. Western Union Telegraph Co.19 This case involved a
suit for damages in connection with a telegram transmitted over the
facilities of Western Union which libeled the plaintiff. In support of
its holding the Commission quoted the following from the opinion:
determining the privilege of the defendant to transmit the libelous mes
question, we are not bound by the common law or statutes either of
Massachusetts, where the message originated, or of Michigan, where it was de
livered. The telegram was an interstate message. It was transmitted by common
carrier engaged in interstate communication by wire. The telegraph company
is subject to the Communications Act of 1934, 48 Stat. 1064, 47 U. S. C. A.
�� 35, 151 et seq., and to regulations thereunder by the Federal Communica
tions Commission. Under � 202(a) of the Act, defendant is forbidden to
make any unreasonable discrimination in charges, practices, facilities or ser
vices, or to subject any person to unreasonable prejudice or disadvantage. Civil
and criminal penalties are provided for violation of these provisions. �� 202(c),
501-505. �� 206, 207 cover liability for damages where private injury results
from any unlawful act or omission. Congress having occupied the field by
enacting a fairly comprehensive scheme of regulation, it seems clear that ques
tions relating to the duties, privileges and liabilities of telegraph companies in
"In

sage in

case

our

decision is not controlled by Erie R. Co. v. Tompkins, 304 U. S. 64. There we
was the law to be applied in the federal courts. But the doc

followed state law because it

inapplicable to those areas of judicial decision within which the policy
dominated by the sweep of federal statutes that legal relations which
they affect must be deemed governed by federal law having its source in those statutes,
rather than by local law. Royal Indemnity Co. v. United States, 313 U. S. 289, 296;
trine of that

case

of the law is

is

so

v. Geist, 316 U. S. 89, 95; Board of Comm'rs v. United States, 308 U. S.
O'Brien v. Western Union Telegraph Co., 113 F. 2d 539, 541. When a
cf.
349-50;
343,
federal statute condemns an act as unlawful, the extent and nature of the legal conse
left by the statute to judicial determination, are
quences of the condemnation, though

Prudence Corp.

nevertheless federal questions, the answers to which are to be derived from the statute
and the federal policy which it has adopted. To the federal statute and policy, conflict
cl. 2 ; Awetin v. Atlas Exchange
ing state law and policy must yield. Constitution Art. VI,
v. Greaney, 309 U. S. 189, 200-01." Note 1, supra, at 9.
Deitrick
S.
295
U.
209;
Bank,
19

113 F. 2d 539

(C. C. A.

1st

1940).
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the transmission of interstate messages must be governed by uniform federal
rules. This conclusion is fortified by decisions under the Interstate Com
merce Act, 49 U. S. C. A. �� 1 et seq., which was applicable to telegraph com
panies prior to the passage of the Communications Act of 1934."20

The

holding

of the O'Brien

case

was

much

than that in

narrower

support of which the case is cited by the Commission. The Court did
not hold that telegraph companies were relieved of all liability for
libelous messages as the result of "occupation of the field
authority." The court quotes the following as the principle

by federal
applicable:

"A public utility whose duty it is to transmit messages for the public is
privileged to transmit a message although it is obviously defamatory, unless the
agents who transmit it know or have reason to know the sender is not privi
leged to send it."21

The

telegraph company has no blanket release from liability. The
protection against suit is only as broad as the nature of its business
requires. It would be manifestly unreasonable to subject it to liability
because a subordinate clerk did not or was not able to
"ognize the
*

distinction between

There is
and

a

a

libelous statement and

clear difference between the

telegraph

one

not libelous.

operation

of

a

radio station

A

script for a radio broadcast is usually
submitted to the broadcaster days if not weeks ahead of the broadcast.
There is abundant time for responsible officials of the broadcaster to
a

company.

examine it for libelous remarks.
left to
of the

The decision does not have to be

junior employee. Legal advice may be had. The situation
telegraph company is completely different.
In the light of the foregoing, it is difficult to understand how the
Commission could make the following categorical declaration of the
holding of the case:
a

"The Court concluded that in the
there was no responsibility for libel

transmitting

the libelous

light of the foregoing statutory provisions,
on the part of the
telegraph company in

message."22

The courts' actual conclusion

was as

follows:

"Our conclusion is that if the telegraph company is ever to be held liable for
the routine transmission of a defamatory
message, it could only be in the neces
sarily rare cases where the transmitting agent of the telegraph company hap20

113 F. 2d

21

113 F. 2d

22

Note 1, supra, at 10.

S39, S41 (C. C. A. 1st 1940).
539, 542 (C. C. A. 1st 1940).

390

The Georgetown Law

Journal

[Vol.

37 : p. 383

pened to know the message was spurious or that the sender was acting, not ii
the protection of any legitimate interest, but in bad faith and for the purpose o:
traducing another."23
That which is necessarily rare in the telegraph business is the usua
situation in the broadcasting business.
The Commission ended its discussion of the law with this statement;
"It would appear that the station, like the
by operation of federal law from any
terial."24

telegraph company, is also re
responsibility for libelous ma

lieved

To this statement is
of

appended

the

following footnote

which is

worthy

quotation:
"See Josephson v. Knickerbocker Broadcasting Co., 38 N. Y. Supp. (2d)
985, cf. Summit Hotel Co. v. National Broadcasting Company, 8 A. (2d) 302
(Penna. Sup. Ct. 1939). The contrary result has been reached in Sorensen v,
Wood, 123 Nebr. 348, 243 N. W. 82 (1932), appeal dismissed sub. nom.}
KFAB Broadcasting Co. v. Sorensen, 290 U. S. 599. The Sorensen case, which
is the only case of which Commission is aware which holds licensees liable foi
the remarks made by candidates for public office using their facilities, was
decided before the Supreme Court's decision in the Sola Electric case and
is inconsistent with the principles there laid down. It is significant that the
Supreme Court dismissed the appeal in the Sorensen case on the grounds that
the judgment of the Nebraska Supreme Court had been also based on a non
federal ground adequate to support the decision and that therefore no review
of the federal issue was necessary."25

Following this, the Commission found itself in a position to decide
only issue directly before it. It approved the application of Station
WHLS for licensee renewal. Although the Commission held the
Station guilty of censorship in violation of Section 315, the Commission
felt that the confusion surrounding the principles of law relating to
the

Section 315 and the lack of wilful intent

the part of the station to
of license denial too harsh.

on

violate Section 315 would make the penalty
The Commission's opinion ended with these words:

"This conclusion is reinforced by the statement in the licensee's petition that
since the election in question the station has not refused time to any candi
date and that in the future the station intends to avoid violation of Sec
tion 315."26
23

113 F. 2d

539, 543 (C. C. A.

1st

1940).

24

Note 1, supra, at 10.
26 Note
1, supra, in footnote
28

Note 1, supra, at 11.

5,

at page 10.
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disposition

of the

case

comes

as

an

anti-climax, when it is

con

two and one-half years in the

sidered that this decision
making.
The decision was not unaminous. Commissioner Jones gave a force
ful and searching dissent from the views of the majority. And as has
been indicated supra, Commissioners Hyde and Sterling found them
selves unable to accept all the far reaching conclusions of the majority.
was over

In
the

should be noted that
issue were narrow. The main question was whether to
renewal of Station WHLS's license. The answer to this de
on whether there had been censorship in violation of Section

analysing
question in

grant

a

pended

3 IS27 of such

a

the

Commission's

serious nature

as

decision,

it

to make it not in the

public

interest

As has been seen, supra, the Commission found
that there had been censorship, but that under the circumstances
there was no ground for denial of the renewal application. The basis
of the decision was fact not law. Indeed, the absence of any clear

to

renew

the license.

formulation of the law was one of the determining factors in the
decision. It is significant that there was no disagreement among the
Commissioners concerning the propriety of renewing the license of
Station WHLS. The separate opinions were occasioned by
the
majority's statement of the law. It is therefore clear that all of the

majority's pronouncements concerning Section 315, and its legal
sequences must be considered obiter dicta.
These obiter dicta may be summed up in the

con

following four proposi

tions :
1.

2.

It is

censorship forbidden by Section 31S to refuse to broadcast a previ
ously scheduled speech or any speech contracted for by a political candidate.
The deletion by the broadcaster of libelous matter from the script of a
speech by a political candidate constitutes censorship forbidden by Sec
tion 3 IS.

The passage by Congress of the Federal Communications Act and more par
ticularly Section 315 constitutes an occupation of the field by federal au
thority making state libel laws inapplicable as to broadcasts by political can
didates.
4. Federal law grants
immunity from suit to the broadcaster of a libelous
3.

speech by

a

political candidate.

What will be the future of these
propositions, only time can tell.
Whether by accident or design on the part of the Federal Communica
tions Commission, there seems to be no immediate
of this

decision

prospect

being reviewed by

See Note 2, supra.

a

court

of law.

The

only party

to

the
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The Georgetown Law

proceeding

was

Station

WHLS.

Since
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was

finally

granted the renewal of its license, there would seem to be no ground
on which it could
appeal. For the immediate future, at least these
propositions will be the law.
So far this decision has been noted by but one court. In
Kelly v.

Hoffman?*
it

the New

Jersey Court distinguished

it from the

case

before

the

grounds that the decision of the Commission applied only
speeches by political candidates.
on

to

The reach of this decision extends into many fields. One of the
of these propositions is the problem they present
in the field of conflict of laws. It is to be noted that the Commission
assumed to make state libel laws inapplicable to broadcasts by polit
ical candidates. The question of whether an administrative tribunal

interesting aspects

make

ruling which Congress has refused to enact and thus void
In a libel
long standing is certainly novel. Query:
action in a state court, would the state court have to dismiss, if this
decision was presented as a plea in bar?
In the field of administrative law the following problem raised by
Commissioner Jones in his dissent will be of great importance in the
can

state

a

laws of

future.
"The Commission has advocated amendments of Section 315 of the Act to
the Congress which would relieve the licensee from liability for libel by candi
dates broadcasting under Section 315. So far Congress has chosen to let the
Section remain the same. The majority opinion now enunciates in this pro
ceeding and interpretation of the present Act on all fours with the language of
the amendment it apparently felt necessary in the part to be made law by
Congressional enactment to reach the results announced in their dicta. In the
final analysis the enunciation of this dicta by the majority is oblique rule mak
ing and does not conform to the intent of Congress expressed in the Adminis
trative Procedure Act. The Administrative Procedure Act provides for a public
hearing before the agency of the government proposing rules and regulations
wherein all parties to be affected thereby could have their day in court. All
licensees to be

and the

public would have the opportunity
testimony and to file exceptions.
Commission view before a controversy involving

governed thereby

present evidence,

to appear, to

to contravert

All licensees should know the
broadcast operation under Section 315 of the Act occurs."29

Query:

Act,30

Is it

now

while rule

the law that since the Administrative Procedure
may be occasioned by an ad hoc proceeding, it

making

(New Jersey 1948).

2�

61 A. 2d 143

29

Note 1, supra, at 19.
60 Stat. 239, 5 U. S. C. � 1004

30

(1946) (Section

4 of the Administrative Procedure

Act).
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place within the usual frame work of an ad hoc proceed
ing, despite the Supreme Court's approval of rule making in ad hoc
proceedings expressed in the second Chenery case.31
cannot take

There is

one

aspect of this decision which

cannot

be too much

emphasized. As has been previously noted,32 the Commission is here
promulgating as an interpretation of law that which Congress has
refused to adopt as an amendment to the existing statute although
repeatedly urged to do so by the Commission. The seriousness of this
does not lie in the question of whether the Commission was justified
by the language of the present statute in making these interpretations.
It is a question of policy. Such "judicial legislation" by an admin
istrative tribunal furnishes ammunition to those who view administra
tive tribunals

as

power

seeking bureaucracies functioning outside the

constitutional framework.
GORDON
31

"In these

situations, the

agency must retain power to deal with the

to case basis if the administrative process is to be

effective.

R.

PAYNE

problems

There is thus

a

on a case

very definite

place for the case by case evolution of statutory standards. And the choice made between
proceedings by general rule or by individual ad hoc litigation is one that lies primarily in
the informed discretion of the administrative agency." S. E. C. v. Chenery, 332 U. S. 194,
203 (1948).
32

See Note 2, supra.

FEDERAL LEGISLATION
THE

JUDICIAL CODE OF 19481

THE 80th

Congress approached the date fixed for adjournment,
thirty-seven years had elapsed since the last complete revision of
the Judicial Code. Between 1911 and 1948, great changes in the national
life had transpired and with those changes the federal law had kept pace
in greater or lesser degree. As a result, for example, there had been one
drastic revision of the federal bankruptcy law, the Federal Reserve
System had been created and federal supervision of banking had
increased greatly, the stock market came under public regulation and
federal agencies were empowered to fix policies and adjudicate dis
putes involving telecommunications, live stock marketing and labor
�

conditions in interstate commerce. Each of these advances into the
field of social and economic regulation involved allocation of judicial
powers.

In the

more

technical and
had been

specialized area of legal practice,
recognized, the federal government

declaratory judgments
given its hard consent to be sued for the torts of its officers and
agents, and the Congress had delegated its powers to regulate the
details of judicial procedure by placing that authority in the Supreme

had

Court.
The task of

this great body of miscellaneous law into a
concise, unified and exclusive statute was a monumental one.2 Its
importance was universally recognized: by the Congress in authoriz

welding

ing an appropriation of $100,000 to carry it forward; by the Chief
Justice of the United States who designated a committee of Supreme
Court justices to assist in the work and by leaders of bench and bar
who gave liberally of their time and experience.
The tangible result of this labor is a single statute representing, as
of the date of its enactment, all of the law which may properly be
considered as belonging in a "judicial code of the United States." By
comparison with the most recent edition of the former prima jack
code (1946 Ed.), the new act is brief, simple and unified. Its plan of
1 Pub. L. No.
773, 80th Cong., 2d Sess. (June 25, 1948). This statute contains thirtyeight sections, the Judicial Code described herein being section 1 of the Act with the
remaining sections devoted to miscellaneous amendments of other laws bringing them into
conformity with the Judicial Code (Title 28, TJ. S. C).
2 The
general plan, scope and objectives of Congress' program to revise, codify and enact
the present U. S. Code into positive law have been previously discussed in this journal,
Note, 36 Geo. L. J. 217 (1948).
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sections, although only 484 of
those are used in the present act, leaving chapters and sections open for
the expansion occasioned by future legislation. A great deal has been
accomplished in the way of simplification by combining related provi
sions into single sections, by editing complex language into comparatively
simple statements and by organizing material in a logical pattern.
While this measure was still in bill form8 and pending before the
Senate Committee on the Judiciary, it received sharp criticism from
a respected scholar for its failure to fulfill a fundamental and longrecognized need for redistribution of judicial power among State and
Federal courts.4 There were no changes in the measure during its
legislative journey which would meet this criticism and it is undoubtedly
true that critics of other existing conditions attributable to statutes
recently contained in Title 28 will also remain unsatisfied. The short
explanation of such deficiencies is that the Congress did not purport,
at this time, to undertake any basic revision of substance, but rather
confined itself to a true codification, simplification and modernization.
The Senate Committee explained the true scope of the undertaking

organization provides

for

some

2700

follows:

as

"Many noncontroversial improvements have been effected which, while in
dividually small in themselves, add up to a very substantial improvement in
and modernization of the law relating to the Federal judiciary. At the same
time great care has been exercised to make no changes in the existing law
which would not meet with substantially unanimous approval."5
In

to avoid delay in getting a modern code controversial reforms
left to be judged on their individual merits as later amendments
to the Code.

short,

were

STATE-FEDERAL

JUDICIAL RELATIONSHIP

One of the burdens of dual federalism

that of preserving the re
free
of
conflict
and
spective sovereignties
trespass has weighed heavily
on the federal courts. A recent
Court
Supreme
opinion paid its respects
to "an important Congressional
policy to prevent needless friction
�

�

�

between state and federal courts."6 The
3
4

and
5
6

same

"brooding omnipresence"

H. R. 3214, 80th

Cong., 1st Sess. (1947).
Herbert Wechsler, Federal Jurisdiction and the Revision of the Judicial
Code, 13 Law

Contemporary

Problems 216 (1948).

Sen. Rep. No. 1599, 80th Cong., 2d Sess., 2.
Oklahoma Packing Co. v. Oklahoma Gas & Electric Co., 309 U. S.
4, 9 (1939).
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characterizes the observations of the

same Court over a
century ago
when it attributed to the Congress "much
circumspection in avoiding
occasions for placing the tribunals of the States and of the Union in
any collision."7
The new Judicial Code must, in some measure, be regarded as a

pebble

cast

into this

pool

of

perfect equanimity. In at least two respects
relationship have been revised.
Sections 2283 engrafts further exceptions upon what was once an
absolute prohibition on the power of federal tribunals to enjoin pro
ceedings in state courts. As contained in section 265 of the Judicial
Code of 1911, 8 this limitation extended to all cases except "where such
injunction may be authorized by any law relating to proceedings in
bankruptcy." In the 1948 Code, such injunctions must not issue "except
as expressly authorized by Act of Congress, or where
necessary in aid
of its jurisdiction, or to protect or effectuate its judgments." The last
phrase of the new section was included, according to the Reviser's
Notes which accompanied H. R. 3214, in order to supply a lack of
authority noted by the Supreme Court in Toucey v. New York Life
Insurance Co.9 and which required the Court to set aside an injunction
against relitigation in a state court of a controversy which had been
fully adjudicated in a District Court of the United States.
That barrier to exercise of a recognized equitable power seems
clearly to have been set aside, but the two excepting phrases which
immediately precede it may prove a fruitful source of litigation until
settled judicial construction fixes the extent and meaning of the
phrases "expressly authorized by Act of Congress" and "necessary
in aid of its jurisdiction." As to the first of these, the Reviser's Notes10
indicate a broad intent to substitute a general exception for the previous
one that recognized only bankruptcy proceedings.
But if judicial in
adheres
the
strict
to
literalness
of
the
terpretation
Toucey case, that
time-honored balance points in this

7

Taylor

8 28
9

v.

Carryl,

20 How.

583, 597 (U. S. 1857).

U. S. C. 379 (1946 Ed.).

314 U. S. 118

(1941).

10

The House Committee report on H. R. 3214 appended the full notes prepared by the
revising staff. These notes constitute a section-by-section analysis of the Code showing the
reasons for any change which
original committee report, Reviser's Notes and excerpts
of floor debates have been collected in a single pamphlet of West Publishing Company's
U. S. Code Congressional Service, 80th Cong., 2d Sess., a very useful tool for the
practitioner's library.
source

may

of the material contained in each section and the

have

been

effected.

The
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intent may be frustrated. As to the second exception, no sterile question
of statutory construction will face the courts, for they will have
available to them the experience of equity jurisprudence from which
to determine the true scope of injunctive action to aid jurisdiction;11
but this will not be

qualifications
objective.
The

new

entirely free from difficulty in view of the prefixed
injunction must be "necessary" to the stated

that the

Code's second

tive may be regarded as
of considerable moment,

in derogation of state judicial preroga
of form in view of past experience. It is
however, in that the defendant who desires

change
one

case from a state tribunal to the federal jurisdiction must
petition for such removal in the federal court.12 This is
in accord with the practice previously prescribed for removal of civil
of criminal actions against federal revenue officers arising out of acts
done under color of their office or pursuant to federal revenue laws,13

to

remove

his

file his

now

and for civil actions between citizens of different states in which it
alleged that prejudice or local interest would prevent the defendant

was

from

obtaining justice.14 We are told that the new section was recom
by two eminent district judges with the approval of the
Committee of the Judicial Conference on the Revision of the Judicial

mended
Code.

All of the removal

provisions of the Code are contained in one
chapter consisting of ten sections. "Prejudice or local interest" has
disappeared as a basis for removal and the language of the former
section 71 of Title 28 relating to separable controversies based on
diversity of citizenship has likewise been deleted. In lieu of the latter,
subsection (c) of Section 1441 now treats separable
controversy solely
in terms of "separate cause of
action", permitting removal of an in
dependent claim which would be removable if sued upon alone. The
Reviser's Notes predict a decrease in the volume of federal
litigation
through this change, and despite uncertainties of interpretation some
of which are anticipated
elsewhere,15 it appears that this should result.
Under the new language, the removal
jurisdiction would be measured
by the same standards that govern original jurisdiction as to the status
11
12

13

See

cases collected in
annotation, 91 A. L. R. 570.
Sec. 1446(a).
28 U. S. C. 76 (1946 Ed.).

14

28 U.S.C. 71

15

Note,

(1946 Ed.); Fisk v. Henaire,
424, 432 (1947).

60 Harv. L. Rev.

142 U.S. 459

(1892).
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of

parties and subject matter in the federal courts. The anomalous
situation previously existing whereby removal jurisdiction was broadei
than that of original causes (through removal of the entire

action)

has,

on

the face of the

Act, been eliminated.

LEGISLATIVE RECOGNITION OF THE CONVENIENT FORUM

If any portion of the new Code were to be selected as contributing a
marked innovation in the statutory powers of federal courts, probably
section 1404 (a) is most deserving of that recognition. The section

provides :
"(a) For the convenience of parties and witnesses, in the interest of jus
tice, a district court may transfer any civil action to any other district or
division where it might have been brought."
This

legislative recognition of the inherent justice embodied in the
jorum non conveniens would clearly have been a novel
had
it been enacted at the time it was originally proposed to
departure
the Congress. As a 1948 pronouncement, however, it is merely the
culmination of much judicial labor concerning the principle involved.
As of this writing, section 1404 (a) is also the only provision of the
new Code which has given rise to a significant reported case.
doctrine of

The reviser's note to the section relates that it "was drafted in

accordance with
transfer to

a

the

more

doctrine of jorum
convenient

forum,

non
even

conveniens, permitting

though
provision,

the

venue

is

the note cites
proper."16
Baltimore and Ohio R. Co. v. Kepner,17 in which it was held that the
special venue provisions of the Federal Employers Liability Act gave
To indicate the need for such

an

absolute

right

a

to choice of forum and that this could not be defeated

of its citizens from bringing an action
Whether this case was the most
in a
to evidence the need for section
to
select
appropriate for the reviser
facts
The
of the Kepner case did not
1404(a) may well be debated.
of
the
a federal court to transfer
power
require a decision regarding
there
was
involved
or dismiss a case; rather
only a question of state

by

a

state court

enjoining

one

distant federal district court.

power to limit enjoyment of a federal right. Moreover, the language
of the Federal Employers Liability Act is specific in granting a broad
venue to actions brought under its provisions. Whether a general venue
Congressional Service, 80th Cong., 2d Sess.,
(1941).

i�

U. S.

�

314 U. S. 44

18S3.
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provision which does not in terms modify the specific prior
be
act should
given that effect is at least questionable, particularly in
fact
that the prohibition on removal of FELA cases from
view of the
state to Federal courts is expressly retained in the new Code.18
and transfer

Within two months after the new Code became effective, however,
this question was squarely raised. Two actions arising out of injuries
suffered by railway workers in Texas and Oklahoma were brought in
that mecca of transient personal injury cases, Minnesota.19 Because of

importance of the matter, two judges heard the arguments of counsel
regarding the applicability of section 1404(a) to these cases, and in
Hayes v. Chicago, R. I. and P. R. Co.,20 both judges concurred in a
holding that the section did apply. Since all operative facts had tran
spired in other districts and since all witnesses were available in those
districts, the cases were transferred.
If, despite the reservations suggested above, this view prevails in
the higher courts, one of the serious complaints against FELA will
have been alleviated, at least in part. The section does not, however,
provide a whole answer since litigants may still avail themselves of
state courts in those jurisdictions which do not recognize forum non
the

conveniens.21
The new Code

was originally drafted in time to be placed before the
Seventy-ninth Congress in June, 1946. It therefore antedates the
Supreme Court's decisions in Gulf Oil Corp. v. Gilbert22 and Roster v.
Lumbermens Mutual Casualty Co.,23 both decided the same day, in
which the Court clearly approved the use of the doctrine in federal
courts. Although these cases arose in New York where the doctrine
has long enjoyed legislative sanction and the lower courts applied
local law under the rule of Erie R. R. Co. v. Tompkins,2* Mr. Justice
Jackson left little doubt concerning the scope of the Gulf Oil decision

when he stated:
"The law of New York
of

43

forum

18

Sec. 144S.

19

For

an

non

conveniens,

outline of previous

as

to the discretion of

and

as

litigation

a

apply the doctrine
guide discretion is, so

court to

to the standards that

under FELA in that state,

see

Note,

37 Geo. L.

(1948).
20
21

79 F. Supp. 821 (D. C. Minn. 1948).
E.g., Boright v. Chicago R. I. & PRR,

22

330 U. S. 501

2�

Id. at 518.

24 304

(1947).

U. S. 64 (1938).

180 Minn.

52,

230 N. W. 457

(1930).

J.
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the federal rule.
It would not be profit
as to the source from which our rule must
...

flow."25

Prior to this
and

applied

decision, of course, the doctrine had been fully developed
in the federal admiralty jurisdiction. The lower federal

courts had been divided as to its

applicability to actions at law gen
certainly enjoyed partial recognition in the Supreme
Court for fifteen years prior to the Gulf Oil case.27.
Although the Court in this case cast aside its legendary reluctance to
make new law and installed a rule which was currently before the
legisla
tive branch, Congressional action goes farther in one respect. While the
courts might dismiss an action, they had no authority to invest another
tribunal with jurisdiction to hear the case unless the parties instituted
a new suit.
Section 1404 (a) specifies, however, that the action may
be transferred. Many procedural problems, including the validity of
process in the original proceeding, can be foreseen in this provision.
The new Code also adopts prior judicial declarations on the subject
of venue in a new section28 which, in the words of the reviser, "makes
clear the intent of Congress that venue provisions are not jurisdictional
erally,26

but it had

but may be waived."
MISCELLANEOUS

Changes of lesser import
liberally throughout the new
must be left to

a

than those considered above
Code. Their

notes

ment undertakes to do little

of

particular

number,

previously
more

than

described.

catalog

sprinkled
significance
the carefully

are

effect and

careful examination of the statute and

prepared explanatory
are

CHANGES

The present com
of those which

some

current interest.

District of Columbia

practitioners

will derive

some

satisfaction from

practice have achieved formal
by Congress in self-governing
areas. Adopting the principle of O'Donoghue v. United States,29 the Dis
trict is recognized both as a judicial district of the United States30 and as a
the fact that the courts in which they
recognition of parity with those created

25

330 U. S.

SOI, 509 (1947).
Compare Heine v. N. Y. Life Ins. Co., 45 F. 2d 426 (D. C. Ore. 1930) with Doyle
Northern Pacific Ry. Co., 55 F. 2d 708 (D. C. Minn. 1932).
27 Canada
Malting Co. v. Paterson Steamships, 285 U. S. 413 (1932).
2� Sec. 1406
(b).
28

29

289 U. S. 516

30

Sec. 88.

(1933).

v.
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judicial circuit of the United States.31 Despite current division of
opinion among lower courts, Congress has also seen fit to reaffirm its belief
in the constitutionality as well as the equity of the "D. C. Equality
Act" of 1940. The entire section on diversity jurisdiction has been
drastically revised, primarily in the interest of simplification, but the
right of District citizens to sue under this section32 has been preserved
by defining "states" to include the Territories and the District of
Columbia. As a result, the "equality act" has actually been broadened,
since citizens of the District

controversies with

or

the Territories may
or
citizens thereof

have their
heard in any

now

foreign
appropriate district court.
As originally introduced and considered by the House of Representa
tives, HR 3214 proposed to make two changes in existing law with
respect to the Tax Court of the United States: (1) to give that body
official recognition as a judicial tribunal by
transferring provisions
relating to its organization and powers from the Internal Revenue
Code33 to the Judicial Code, and (2) to provide for review of its
decisions on appeal to the same extent as those of district courts. In
the Senate, virtually the entire period allocated to
hearings on the bill
was devoted to the
exposition of various views on this subject. Contrary
to what might have been
expected, the second of these changes met with
almost unanimous approval while the first encountered
opposition in
the form of objection on the
part of non-lawyer professional groups
who feared that such action would
prejudice if not destroy their right
to practice before the court.
Accordingly, the controversial provisions
were

states

deleted.

In this

fashion, the
being classified as an

Tax Court is left in the anomalous
position of
executive agency of the government

under Section 36 of the approved

although

public law, it is provided:34

"The circuit courts of appeals and the United States
Court of Appeals for
the District of Columbia shall have exclusive
jurisdiction to review the de
cisions of the Tax Court
in the same manner and to the same extent as
decisions of the district courts in civil actions tried without
a jury;
...

.

It

made amply clear
completely the rule

was

reverse
31

Sec. 41.

32

Sec. 1332.

33

26 U. S. C. 1100 ff.

34

As

an

.

that the purpose of this directive was to
of Dobson v. Commissioner
of Internal

(1946 Ed.).

amendment to Sec. 1141 (a) of the Internal
Revenue Code.
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tour de

force inspired by what Mr. Justice Jack
certainty and good administration of the
law" which resulted from "treating as questions of law what really are
disputes over proper accounting." From 1943 until 1948, therefore,
appellate review of Tax Court findings was limited by the standard
that "when the court cannot separate the elements of a decision so as
to identify a clear-cut mistake of law, the decision of the Tax Court
must stand." Henceforth, however, the circuit courts may reexamine
mixed questions of law and fact; they may also probe into those
questions of "proper accounting" which caused the court to be con
cerned, provided that the Tax Court's determination of* such factual
questions is either "clearly erroneous" or unsupported by "substantial
evidence", depending on which of the two contending views on this
questions prevail in the controversy now going on in the various
circuit courts.36 Regardless of this question, it is clearly possible to
make two forecasts as to the results of the new legislation:
(1) the
of
cases
a
burden
be
to
assume
courts
will
heavy
appellate
required
and
the
Dobson
from
their
dockets
rule,
(2) the
by
previously barred
same
of
will
now
receive
the
of
tax
decisions
appellate
type
great bulk

son

�

a

termed "a

menace

to the

review since suits for refund under the Tucker Act

receive

the

are

courts

and

now

review

therefore
prescribed by Section 36 of Public Law 773.
In direct contrast to the restriction on district court
the district

same

tried in
as

that

jurisdiction

in

section 1338

"separable controversies" from state courts,87
expands that jurisdiction by giving those courts power to
bear "any civil action asserting a claim of unfair competition when
joined with a substantial and related claim under the copyright, patent
or trademark laws." According to the reviser, this section is declaratory
of the federal decisions on the question, and Hum v. Oursler39 is cited
for its lengthy discussion of the problem. As section 1338 stands, how
that announced
ever, it would seem to require a much broader rule than
in the Hum case. The legislative grant of jurisdiction extends to un
fair competition claims which are joined with and "related" to claims
under copyright, patent or trademark laws. The Hum case specified
removal of

of the Code

35
86

320 U. S. 489

Compare

(1943).

Andrew

Jergens Co.

v.

Connor, 125 F. 2d 686 (C. C. A. 6th 1942) with

Missouri Pacific Transportation Co. v. George, 114 F. 2d 757 (C. C. A. 8th 1940).
3T Discussed supra in connection with Sec. 1441 (c).
38 289

U. S. 238

(1933).
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that the two claims must rest upon precisely identical facts in order to
justify trial of a non-federal question along with one properly before
the federal court. It is not difficult to conceive of a non-federal cause
of action based

on

unfair

competition

which would be "related" to

patent claim, yet founded on different facts and a literal
section 1338 would seem to permit the hearing of

question

if it is

patent question,
contain

no

with

coupled
though the

even

a

application
a

a

of

non-federal

"related" and
latter may

reasonably plausible
eventually be found to

merit.
CONCLUSION

major objective of the new Judicial Code was to make
definite and certain. Indirectly the practicing attorney
should expect to benefit greatly from this. The new language is simple,
the sections are short and, for the present at least, the bulk of jurisdic
tional law is in one place. Effective advocacy may be a difficult task
even with these advantages, however, for some time to come.
The act
is new but it stands in the shadow of a hundred and sixty years of
American legal history. The practitioner who has grounded himself
in that history will not find it without value, for the courts must use
its experience in fixing the ground rules for the new Code.
It is of greatest importance, however, that the progress made be not
lost. Time, public funds and sincere professional effort have been ex
pended in bringing the Code up to date. Its value will be retained only
if future developments are reflected in changes to the Code itself rather
than in heterogeneous sections of other titles of the U. S. Code.

Certainly

the law

a

more

ROBERT

M.

MANGAN

NOTES
FAIR COMMENT ON A POLITICAL CANDIDATE
"W7HEN

political candidate

newspaper for

libel, he usually
highly-confusing defense of fair
comment. Fair comment is the exercise of the right, which is possessed
by every person, to express his opinion upon all subjects of interest to
the public. This right is subject to the condition that it be exercised in
good faith and without malice.1 Writers and judges uniformly recog
nize the existence of such a defense,2 but there is little unanimity in de
termining whether it protects a misstatement of fact. This note is an
endeavor to prove that the historical and majority view in the United
States, viz., that the defense of fair comment does not permit a news
paper to make a misstatement of fact about a political candidate, should
be upheld regardless of attacks upon it by a vigorous minority and sev
eral authors.3 The so-called "liberal" view, held by the minority, would
permit an innocent misstatement.4
The classical limits of fair comment are well-expressed in Odgers on
a

sues

a

encounters the over-refined and

1

"Everyone has a right to comment on matters of public interest and concern, pro
so fairly and with an honest purpose." Bearce v. Bass, 88 Me. 521, 539, 34
A. 411, 412 (1896).
2
"Every one has a right to comment, both by word of mouth and by writing, on mat
ters of public interest and general concern, provided he does so fairly and with an honest
purpose." Odgers, Libel and Slander 158 (6th ed. 1929).
"A fair comment on a matter which is of public interest or is submitted to public criti
cism is not actionable." Salmond, Torts � 114 (10th ed. 1945).
Newell, Slander and Libel � 477 (4th ed. 1924) ; Hale, Law of the Press � IS (2)
(3d ed. 1948) ; Harper, Torts � 251 (1933) ; Prosser, Torts 839-844 (1941) ; Restate
ment, Torts � 607, comments b, c, d (1938).
3
Evans, Legal Immunity for Defamation, 24 Minn. L. Rev. 607, 619-621 (1940);
Hall, Preserving Liberty of the Press by the Defense of Privilege in Libel Actions, 26
Calif. L. Rev. 226 (1938) ; Hallen, Fair Comment, 8 Tex. L. Rev. 41 (1929) ; Chase,
Criticism of Public Officers, 23 Am. L. Rev. 346 (1889).
This note does not propose to discuss the imputation of motives to a candidate, but the
article by Prof. Hallen shows how the various states hold on that question.
For the sake of clarity this discussion is confined to a politician's public life. Regard
B. 726
ing private acts, see Thomas v. Bradbury, Agnew & Co., 2 K. B. 627, 75 L. J. K.
v.
(1906). Concerning defamatory matter on a politician's moral character, see Sweeney
Hallen's
Prof.
article.
158
Va.
13
W.
contra,
and,
(1878),
Baker,
vided he does

4

412

Coleman

(1937),

v.

MacLennan, 78 Kan. 711,

and 150 A. L. R. 358

98 Pac. 281

(1944), for

a

404

(1908).

See Notes, 110 A. L. R.

listing of jurisdictions holding each view.

Libel and Slander5 where the author
unless the words complained of are:
1.
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points

A comment and not the assertion of
matter of

2.

A comment

3.

A comment which is

4.

A comment which is not

on a

fair,

out that the defense will

some

matter of

alleged

fail,

fact.6

public interest.7

in the eyes of the

jury.8
published maliciously.9
10

involving fair comment was decided in 1793, and
that concerned criticism of public entertainment, but very shortly the
defense entered the realm of the "science of the second-best". In 1809,
a newspaper opposing the re-election of Governor Morgan Lewis of
New York published false charges against the incumbent, and recovery
was granted by a court which held that "candidates have rights as well
as electors; and those rights and privileges must be
guarded and
later
another
Some
politician recovered
twenty years
protected."11
when a newspaper made false defamatory statements concerning him,
and the court held "the publication of falsehood against public officers
The case was appealed, and, in
or candidates deserves punishment."12
safe
rule to adopt in such case is,
the
court
said
the
"only
affirming,
to permit editors to publish what they please in relation to the charac
ters and qualifications of candidates for office, but holding them respon
sible for the truth of what they publish."13 Both cases demonstrate the
strict accountability to which newspapers were held during the early
stages of the nation's development.
The minority view did not crystallize until late in the nineteenth cen
tury. In 1879, a Michigan court, while refusing to permit a misstate
ment about a candidate for Congress, urged that if a newspaper makes
an honest mistake "in an honest attempt to enlighten the public, it must
reduce damages to a minimum if the fault itself is not serious, and there
should be no unreasonable responsibility where there is no actual
The earliest

case

.

.

.

5

Odgers, op. cit. supra note 2, at 160.
Campbell v. Spottiswoode, 3 B. & S. 769, 32 L. J. Q. B. 185 (1863) ; Hunt
Newspaper Co., 2 K. B. 309, 77 L. J. K. B. 732 (1908).
7 Walker v.
Hodgson, 1 K. B. 239 (1909).
8 Wason
v. Walter, 8 B. & S. 671, 38 L. J. Q. B. 34 (1868).
9 Merivale
v. Carson, 20 Q. B. D. 275 (1887).
10 Dibdin v. Swan and
Bostock, 1 Esp. 28 (1793). (According to Odgers).
11 Lewis v.
Few, 5 Johns, 1, 36 (N. Y. 1809).
12
King v. Root, 7 Cow. 613, 626 (N. Y. 1827).
13
King v. Root, 4 Wend. 113, 138 (N. Y. 1829).
6

v.

Star
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malice."1* Two years later, in one of the earliest cases
the minority view, a Minnesota court permitted

ing

make

false charge of embezzlement against
candidate for re-election, because the charge
a

city

a

3 7 : p. 404

clearly support
a

newspaper to

treasurer who was

made in good faith.18
South
Dakota
court
Shortly thereafter,
permitted a misstatement of
fact about a candidate for sheriff, and held: "If
a newspaper, in the
exercise of due care
makes a mistake, it should not be compelled

a

was

a

...

.

to

in

respond

has

come

man v.

.

.

These

damages."16

to be

regarded

as

the

reinforced in 1908

cases were

leading

case

for the

by what
minority view, Cole

MacLennan.17

At the outset it would

seem

profitable

to draw

between comment and statements of fact

a

clear-cut distinction

important step because
often the two are intermingled throughout the defamatory matter. "A
comment
is the expression of the judgment passed upon certain al
leged facts by one who has applied his mind to them, and who while
so commenting assumes that such allegations of fact are true."18 Comment
on well-known or admitted facts is a very different thing from the asser
tion of unsubstantiated facts for comment. A leading English case
explains the difference in these words:
an

�

...

"Real comment is

merely the expression of opinion. Misdescription is a mat
misdescription is such an unfaithful representation of a per
son's conduct as to induce people to think that he has done something dis
honorable, disgraceful, and contemptible, it is clearly libelous. To state accu
rately what a man has done, and then to say that in your opinion such con
duct is dishonorable or disgraceful, is comment which may do no harm, as
every one can judge for himself whether the opinion expressed is well founded
or not.
Misdescription of conduct, on the other hand, only leads to one conclu
sion detrimental to the person whose conduct is misdescribed, and leaves the
reader no opportunity of judging for himself the character of the conduct con
demned, nothing but a false picture being presented for judgment."19
ter of fact.

As

pointed

If the

out in

an

earlier

paragraph,

40 Mich. 251, 257 (1879).
162, 9 N. W. 678 (1881).
Clark Publishing Co., 14 S. D. 72, 83, 84 N. W. 237,

14

Bailey

v.

Kalamazoo

15

Marks

v.

Baker,

1�

Boucher

"

78 Kan. 711, 98 Pac. 281 (1908).
Odgers, op. cit. supra note 2, at 161.

18

v.

newspapers in all

jurisdic-

Publishing Co.,

28 Minn.

10 New South Wales L. R.

241

(1900).

157, 161 (1889).
It is one thing to comment
clearly borne in mind.
even with severity, the acknowledged or proved acts of a public man,
or
criticise,
upon
and quite another to assert that he has been guilty of particular acts of misconduct."
Lord Herschell, in Davis v. Shepstone, L. R. 11 App. Cas. 187, 190 (1886).
19

Christie

v.

Robertson,

"The distinction cannot be too

...
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permitted to comment upon and criticize a political candi
though the comment or criticism is defamatory. (The contro
versy arises when a misstatement of fact is made.) This right to com
ment, even when limited to the strict etymological concept of the word,
is tremendously effective. "Such comments are not actionable, however
severe in their terms, so long as the writer truly states his real opinion
tions

are

date,

even

on which he comments."20 The newspaper can lash the
candidate unmercifully; it can call him a misfit, a man whose educa
tion renders him incapable of fulfilling the high duties which will be
demanded of him if he is elected; it can opine that his lack of ability is
exceeded only by his incapacity to grow with the office; it can refer to
his action as an "inexcusable outrage," "contemptible and cowardly."21
This can be done by contrast or comparison with other candidates, or

of the matter

analysis of the individual qualifications of the candidate.22 Those
a public position must not be too thin-skinned in reference to
comments made upon them. Very often observations are made
upon
public men which they know are undeserved; yet they must bear with
them, and submit to be misunderstood for a time, because the criticism
of the press is an effective guarantee of the
proper discharge of public
duties.23 "Mere exaggeration, or even gross
exaggeration, would not
make the comment unfair," according to Lord Esher. "However
wrong
the opinion may be in point of truth, or however
prejudiced the writer,
it may still be within the prescribed limit."24 There would seem to be
no good reason
why comment alone should not be sufficient for a news
to
fulfill
its
paper
duty to the reading public. An editorial writer who
cannot elucidate his opinions without
falsifying facts is unfit to write
by

an

who fill

editorials.

The Theory

of the

Minority View

Yet the

minority view holds that even a false statement of fact should
be protected, so that fear of a libel suit will not deter a
newspaper from
furnishing the electorate with as much information as possible. In the
final analysis, the question is one of
public policy: How to protect a
politician's right to his good name and still not stifle discussion of his
qualifications for public office. There is
20
21
22

23
24

Odgers, op.

a

fine balance between the
pro-

cit. supra note 2, at 158.
Detroit Post & Tribune Co., 49 Mich. 358, 13 N. W. 773
(1882).
Walsh v. Pulitzer Publishing Co., 250 Mo.
142, 157 S. W. 326 (1913)
v.
Seymour
Butterworth, 3 F. & F. 372, 176 Eng. Rep. 166 (1862).
Merivale v. Carson, 20 Q. B. D. 275, 281
(1887).
Miner

v.
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non-negli

the other.

the

leading case in support of the minority doctrine is
MacLennan,25 in which Chief Justice Burch of the Kansas
Supreme Court upheld the argument that a newspaper should be pro
tected when it honestly seeks to enlighten the voters, even though the
matter is untrue in fact and derogatory to the character of the candi
to keep the public
date, because the newspaper is fulfilling its "duty
administration pure by warnings respecting the character and conduct
Coleman

v.

...

of

candidate for office."26

a

The court considered the

leading cases for the majority view, but
refused to follow their doctrine because it "leaves no greater freedom
for the discussion of matters of the gravest public concern than it does
for the discussion of the character of

tion,

a

private individual."27

In addi

the court said:

"In keeping plain the distinction between comment and statements of fact
the courts of some states leave the law very much in the attitude of saying
to the newspaper: 'You have full liberty of free discussion, provided, however,
you say

As

good

nothing that counts'."28
to the argument that the minority view would keep
becoming political candidates, Chief Justice Burch indi
experience had proved otherwise in the state of Kansas.29

an

answer

men

from

cated that

The Theory

of the

Majority View

majority doctrine is ably set forth by Chief Justice Taft, then a
circuit judge, in the landmark case of Post Publishing Co. v. Hallam.30
The newspaper erroneously charged that the plaintiff, a political candi
date, had been paid for using his influence to procure the nomination
of his rival. The jury found the charges false, and recovery was grantThe

25

78 Kan. 711, 98 Pac. 281

28

Id. at 728, 98 Pac. at 287.
Id. at 741, 98 Pac. at 292.

27
28
29

(1908).

Id. at 738, 98 Pac. at 291.
"Here at least men of unimpeachable character from all

political parties continually

present themselves as candidates in sufficient numbers to fill the public offices and manage
the public institutions, and the conduct of the press is as honest, clean and free from
abuse as it is in states where the narrow view of privilege obtains." Id. at 734, 98 Pac.
at 289.
30

59 Fed. 530

(C. C. A. 6th 1893).
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though there was good faith and probable
opinion pointed out:
paper's
ed

even

cause

for the

news

belief. The

is to extend to cases like that at bar, then a man who offers
candidate must submit uncomplainingly to the loss of his repu
tation, not with a single person or a small class of persons, but with every mem
ber of the public, whenever an untrue charge of disgraceful conduct is made
against him, if only his accuser honestly believes the charge upon reasonable
ground. We think that not only is such a sacrifice not required of every one
who consents to become a candidate for office, but that to sanction such a doc
"If the

himself

privilege31

as

a

trine would do the public more harm than good.
We are aware that public officers and candidates for public office are often
corrupt, when it is impossible to make legal proof thereof, and of course it
would be well if the public could be given to know, in such a case, what lies
hidden by concealment and perjury from judicial investigation. But the danger
that honorable and worthy men may be driven from politics and public service
too great latitude in attacks upon their characters outweighs any
benefit that might occasionally accrue to the public from charges of corruption
that are true in fact, but are incapable of legal proof. The freedom of the
press is not in danger from the enforcement of the rule we uphold. No one
reading the newspaper of the present day can be impressed with the idea that

by allowing

statements of fact

duly guarded

concerning public

men, and

charges against them,

are

un

restricted."32

or

Mr.

Justice Holmes, while on the Supreme Judicial Court of Massachu
1891, held, in Burt v. Advertiser Newspaper Co.: "What is privi
if
leged, if that is the proper term, is criticism, not statement, and
a person
takes upon himself to allege facts otherwise libelous
he will not be privileged if those facts are not true."33
setts in

...

...

.

.

.

31

This note does not propose to discuss whether fair comment should be called a
"privi
lege," but suggests that it be called a "defense," because that word seems less confusing.
For objections to the use of "privilege" see Campbell v.
Spottiswoode, 3 B. & S. 769, 32
L. J. Q. B. 18S (1863). See also Odgers, op. cit. supra note
2, at 158-159, and Keigwtn,
Cases on Torts 609 (3d ed. 1929). Contra: Harper, op. cit. supra note
2, � 251; Thomas
v. Bradbury, Agnew & Co., 2 K. B.
627, 75 L. J. K. B. 726 (1906).
32 59
Fed. 530, 540-541 (1893).
33 154
Mass. 238, 243; 28 N. E. 1, 4 (1891). In this case the defendant's
newspaper had
made an untrue charge of fraud in connection with the administration of a custom house.
While this was not the case of a candidate being defamed, it was held a matter of
public
interest and is almost universally cited by decisions representing the
majority view.
Judge Van Vechten Veeder, an outstanding author on the subject of libel, expressed his
argument for the majority view in this manner: "The whole doctrine of immunity in defa
mation is based upon public policy, and the only valid
objection to protecting statements
of fact in relation to candidates for elective office rests
upon such considerations. It is
a doctrine would do the
public service more harm than good.
The danger that honorable and worthy men be driven from
politics and public service
the conviction that such
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An important practical consideration in
determining the relative
merits of both views is that the
minority would encourage laxity among
reporters and sloppy editing by those who handle copy. Common sense
would seem to bear this out. If a newspaperman knows his
publisher
will be held accountable for a misstatement, the
to "let this

tendency

one

by"

under the pressure of

in many metropolitan areas
careful reporting and slip-shod

ing

to

papers

compare

one

�

deadline would diminish. Those resid
may observe daily the difference between

a

reporting. Often there are at least two
by strict reporting and wellconstantly leaving its publisher open to

characterized

guarded editorials; the other
libel suits.

An argument in favor of the minority rule is that it would
encourage
newspaper to carry on a crusade for good government, while the
contrary view needlessly restricts an honest effort to "clean up" a city.
a

However,

it would

seem

that in the

case

of

a

crusade,

an even more

tense effort should be made to shield the individual from

damage

in

to his

name, because he needs such protection at that time more than at
other.
In addition to this, it may be pointed out once again that
any
in
the strict etymological sense of the word, is adequate even
comment,

good

during a crusade.
Closely allied with the foregoing argument is one which says a
newspaper is subjected to too many costly suits. Henry Ford once sued
the Chicago Tribune when that paper called him an anarchist. Ford won
a verdict for only six cents, but the cost of the defense was more than
half

a

million dollars.34

In connection with this argument it is
newspaper is a commercial venture, and

pertinent

to observe that

a

such has certain occupa
"I have yet to learn of
concern.
as

tional hazards. It is a money-making
newspaper which could not afford to pay for innocent

a

libels, which,

by allowing such latitude in attacks upon personal character outweighs any benefits that
might accrue to the public. Such license would create a disinclination for public life on
the part of honorable men by making them feel that it was incompatible with wholesome
self-respect and decent reputation; it would drive men of sensibility away from its oppor

disgust, and leave public employment to callous and self-seeking adven
plain that immunity in fair comment extends the utmost protection to
free communication in matters of public interest that is compatible with a proper regard
for personal rights." 23 Harv. L. Rev. 413, 419 (1910).
3* Ford v.
Chicago Tribune, Circuit Court, Wayne County, Mich., No. 67, 999. Declara
tion filed Sept. 24, 1917. No appeal was taken, but the newspaper never paid the six cents
because it claimed the judgment was not suable on in Michigan, where the trial took
place. See Thayer, Legal Control of the Press 154 (1944).
tunities in sheer

turers.

It

seems
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It is hard on the innocent newspaper to
So
but
it
is
equally hard on the innocent victim.
money,
the law has thrown the loss on the newspaper."35 Even the "crusading"
newspaper, admittedly performing a valuable service to the community,
invariably will have a circulation increase during the crusade, and such

after
lose

all,

are

not very common.

some

...

is well known among members of the Fourth Estate. The risk can be
distributed among readers and advertisers in preference to harming a
candidate.36 There also is libel insurance. A strong argument would be

built around the principle of absolute liability. If the newspaper is not
certain of the truth of a statement, there are ways and means of find
ing out, and if all means fail, the doubtful matter can be left out of the
story. Nothing which may ruin a man's career in politics is so urgent
that it must be placed in the article before checking its truth or falsity.
The only urgency in the newspaper business is competition. It has been

suggested that some newspapers are
interest, and that certain libel suits

not
are

actually serving a true public
outgrowths of an attempt to

37
increase circulation at the expense of an individual
A single misstatement of fact may do irreparable harm to

an

office

seeker. Even if the newspaper is informed of the mistake and prints a
retraction, it is probable that a great number who devoured the error
would not read the

licity

and

retraction, even though it was given the same pub
prominence as the original article. It is not uncommon, how

ever, to see retractions buried in the back sections of the paper.
If a candidate finds it necessary to resort to a libel suit to clear his
good name, he very likely will be confronted by an imposing array of

legal counsel,

because

typical

newspaper is

financially equipped to re
long as possible, and even
if the candidate is successful, the election will have been held, the voters
may have renounced him, and the irreparable damage is done. The
majority view would act as a prophylactic in such a situation for forcing
the newspaper to authenticate the story before publishing it.
The strength of newspapers is demonstrated by this advice tendered
young lawyers by a leading trial lawyer of the Chicago bar:
tain the best.

a

The suit will be

delayed

as

"Don't take libel suits

conspiracy against
35

any

against newspapers. You will find that they are in a
plaintiff. No matter how much the newspapers fight

Zechariah Chafee, Jr., in Report of the Commission

(1947).
36

SI Yale L.

37

4 Ga. B.

J. 693, 69S (1942).
J. 66, 68 (1941).

on

Freedom

of the

Press
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each other, they print no news about libel cases. This is, no doubt, self-preser
vation. You will find more technical rules of pleading than you thought could
exist. The judge does not wish to have any trouble with the paper and he will
follow the law strictly. In a large city it takes months and sometimes years
before a libel case can be brought to trial. Meanwhile, the powerful newspaper
will be working on the case. If you or your client are vulnerable, they will find
it out. I have never sued a newspaper and have advised against it in a number
It is a rare citizen who can stand the limelight on all of his private
of cases.
affairs. Be independent and fearless but do not try the impossible. Newspapers
are powerful. You do not need to cater to them, but be careful about fighting
...

them."88

Fair Comment

in the

District

of

Columbia

long period of time, the majority view met with definite ap
in
the District of Columbia. A case decided in 1908,39 although
proval
involving a preacher rather than a politician, granted recovery to the
plaintiff because the newspaper stated he was guilty of scandalous
For

a

improper conduct with a woman. The court quoted
several paragraphs from Mr. Justice Holmes' opinion in
and

with

approval

the Burt case,
"It is equally

and added these words from another of his decisions:
well settled that the privilege of comment and criticism on matters of
does not extend to false statements."40 Six years
public interest
later another case pointed out that the right to criticize public officials
.

.

.

"does not extend to the facts upon which the criticism or comment is
predicated, for there is no privilege to falsify the facts upon which
is based."41
the communications
...

in the jurisdiction is Washington Times Co. v.
in effect
The
Bonner.42
newspaper published a series of articles which
had
and
the
"tool"
of
a
was
companies
said the plaintiff
private power
Power
Federal
the
of
executive
as
his
into"
secretary
been "slipped
post
the
Commission, and that he was unlawfully promoting the interests of
The
the
of
welfare
the
of
the
at
government.
expense
power companies
the plaintiff.
jury said the charges were false, and awarded $45,000 to
after
Mr.
having "examined
The case was appealed, and
Justice Stephens,
decision and
the
trial
court's
affirmed
with care the
cases,"
The

leading

case

leading

88

3�
40
�

42

Stewart, Trial Strategy 22-23 (1940).
Russell v. Washington Post, 31 App. D. C. 277 (1908).
48 N. E. 27S, 276 (1897).
Haynes v. Clinton Printing Co., 169 Mass. S12, SIS,
Ashford v. Evening Star Co., 41 App. D. C. 39S, 404 (1914).
66

App. D. C. 280,

86 F. 2d 836

(1936).
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ruled that "the

of fair comment does not extend to misstatements

right

of fact."43

Sweeney v. Patterson** in 1942 rendered
bit confusing. A syndicated column, pub
lished in the defendant's newspaper stated that a prospective appoint
ment to the federal bench aroused the violent opposition of Congressman
Sweeney, "known as the chief congressional spokesman of Father Coughlin," and alleged that the basis of his opposition was that the prospective
appointee was a foreign-born Jew, and also that the Congressman was
endeavoring to call a caucus of Ohio congressmen to protest the appoint
However, the later

of

case

the exact status of the rule

a

ment.

Congressman Sweeney, who sued some sixty-eight newspapers through
for approximately seven and one-half million dollars,
was unsuccessful in this jurisdiction.
Mr. Justice Edgerton held, in
what may appear to be an affirmance of the minority doctrine :
out the nation

"It is not actionable to

injurious

comment or

publish erroneous and injurious
opinion regarding conduct and views

statements
of

of fact and
."
public officials.
.

.

(Italics supplied.)
But this
".

.

.

qualification is
so

long

as

added :

charge

no

competence is made, and

This

of

no

crime, corruption, gross immorality or gross in
special damage results."45 (Italics supplied.)

is very broad
in line with the

qualification

indeed; in fact it seems to place the
majority view. It is submitted that
crime, corruption, gross immorality or gross incompetence will cover
a lot of
territory in regard to politicians. (The Bonner case was dis
tinguished by pointing out that it involved a charge of gross immorality).
However, a later part of the opinion is clearly in line with the minority:
decision

more

"Cases which impose liability for erroneous reports of the
political conduct
of officials reflect the obsolete doctrine that the
government must not criticize
their governors.
The interests of the public here
outweigh the interest of
the appellant or any other individual. The
protection of the
not
.

.

.

public requires
merely discussion, but information. Political conduct and views which some
respectable people approve, and others condemn, are constantly imputed to
congressmen. Errors of fact, particularly in regard to a man's mental states

and processes, are inevitable. Information and discussion
will be discouraged,
and the public interest in public
knowledge of important facts will be poorly
43

66

44

76

45

76

App. D. C. at 286, 86 F. 2d at 842.
App. D. C. 23, 128 F. 2d 4S7 (1942),
App. D. C. at 24, 128 F. 2d at 458.

cert,

denied,

317 U. S. 678

(1942)
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if error subjects its author to a libel suit without even a showing of
economic loss. Whatever is added to the field of libel is taken from the field
of free debate."46

defended,

In the

Sweeney

the court held the

alleged defamatory material
se,"" which renders it difficult to determine
whether the decision rests upon the ground of fair comment, or upon
the ground that the article was not defamatory. It is not the purpose
of this note to discuss the controversy surrounding the phrase, "libel
per se," but a few words concerning it are mandatory.
not

was

case

"libelous per

It

was well settled at common law that a libel action would be main
tained for written defamatory matter without the allegation or proof
of special damages.48 But early in the nineteenth century courts began

employ the term "libelous per se" to describe publications which
clearly defamatory on their face, as opposed to publications which
were innocent on their face but proved to be defamatory when an
innuendo explained surrounding circumstances.49 "Libel per quod"
to

were

the term used to describe the latter class. However, some courts
made a further requirement that in "libel per quod" the plain
tiff must prove special damage, i.e., some actual, concrete damage because
of the defamation. This reasoning confuses the distinction between
libel and slander, and it would seem best to refer to all libel as being

was

wrongly

only certain
special damages.50

"actionable per se" whereas
able without
The

proof
question of

of
a

fair comment

months after the Sweeney case
Martin Dies publication which
48

Ibid.

47

A New York court held the

recovery

because

same

the words would

classes of slander

arose

in Potts

imputed

again
v.

that

are

action

in the District

Dies51

as

a

seven

result of

plaintiff's magazine

a

was

article "libelous per se" in that state, and granted
"right thinking" people to hold Congressman

lead

2d
Sweeney in scorn and contempt. Sweeney v. Schenectady Union Publishing Co., 122 F.
288 (C. C. A. 2d 1941). The case was appealed to the U. S. Supreme Court, and a 4-4
decision resulted with no opinion. 316 U. S. 642 (1941).
48
Thorley v. Lord Kerry, 4 Taunt. 355 (1812). "It is not necessary to prove special
in any action of libel." Odgers, op. cit. supra note 2, at 309.
damages
� See Reeves v.
Templar, 2 Jur. 137, 138 (1838).
is
that
so The doctrine of "libel
per se" has been called "a new offspring
Libel per se in
ugly and illegitimate and ought promptly to be strangled." Carpenter,
of the situation
California, 17 So. Calif. L. Rev. 347 (1944). For a good presentation
in the District of Columbia, see 26 Georgetown Law Journal 468 (1938).
...

.

51

77 App. D. C. 92, 132 F. 2d 734

(1942).

.

.

.

.

.

.

.

of

a
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Recovery was denied, and in affirming the trial
Justice Edgerton wrote:

nazi character.

court's decision,

Mr.

"It is well settled that fair criticism or comment on matters of public interest
is not actionable in absence of 'malice,' i.e., bad faith or a bad motive. This
defense covers statements which are neither false nor demonstrably true. In
other words, it covers statements of opinions."52

When considered together, the Sweeney and Potts cases may mean
that a misstatement of fact about a political candidate may be per
mitted, but that only an opinion will be tolerated when speaking of a
magazine or book. Is a book more valuable than a man's reputation?
The District's latest case concerning fair comment, DeSavitch v.
Patterson," arose when a newspaper published articles suggesting that

plaintiff, a doctor, was a "foreign-born imposter attempting to
push himself through political assistance and personal charm, while
suffering an absence of professional competence," to the permanent
staff of a sanitarium. The trial courts summary judgment for the
newspaper was reversed and remanded on appeal, and the court
observed that "much of the comment is false." Judge Clark continued:
the

a summary judgment in such a situation is to extend to the
license to take off from a foundation of an official report and run rough
over the unfortunate victim. The duty to inform the public, and the right
to make a 'fair comment' ought not to be so interpreted as to prejudice the indi
vidual's rights to protect himself in the courts when he is attacked.
The least that the paper should be called upon to do is come in and defend

"The effect of

press
shod

a

itself on the merits, when it has published inherently damaging materials. This
is no burden on the 'freedom of the press,' it simply calls upon the press to
exercise

some

care

in

discharging

its

responsibility

to the entire

public."54

From the foregoing discussion it would seem that some clarification
would be in order in the District of Columbia. If the doctrine of the

Sweeney
damages,

case
a

newspaper
gressman

has very
who cast
52

is carried out, with its prerequisite of proof of special
candidate is almost helpless. An unscrupulous

political

or

columnist in the District could defame

a

would-be-Con

from, e. g., Nebraska, because the unfortunate candidate
few potential votes here, where the only voters are those
absentee ballots.55 "It is, in practice difficult to prove special

77 App. D. C. at 93, 132 F. 2d at 735.
App. D. C. 358, 159 F. 2d 15 (1946).

53 81
54

55

App. D. C. at 360, 159 F. 2d at 17.
According to figures released by the Democratic
81

and

Republican committees in the
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in any actions for defamation. A man's
reputation as a private
individual or in the way of his calling may have suffered grievous harm
without its being possible to prove any direct pecuniary loss. His
friends may shun him. His professional earnings or his business

damages

takings

may decrease. But loss of such society does not amount to special
damage within the eye of the law, and it is seldom possible to call
witnesses to give evidence at the trial that they ceased to deal with the
plaintiff because of some slander which had come to their ears. The

plaintiff indeed is often the person least likely to be told the reason by
those who, in such circumstances, have ceased to deal with him."56
The Bonner and DeSavitch

cases appear to be more in line with the
and would better preserve the balance between
discussion of candidates and protection of reputation. "The liberty
of the press and the rights of the individual must and do exist side by

current of

authority,

side."57
An English Recommendation

Normally, when the defense of fair comment is involved, the alleged
defamatory matter consists partly of statements of fact and partly
comment. In such a case in England, according to the Report of the
Committee on the Law Defamation, "the defense of 'fair comment'
will fail in limine if one of the defamatory statements of fact contained
in the alleged libel is incorrect in some minor and apparently unimportant
detail."58 The Committee considers this the "primary defect in the
existing substantive law" of fair comment, and accordingly recommends
that the defense should succeed if:

(a)

the defendant proves that so much of the defamatory state
contained in the alleged libel is true as to justify the court

ment of fact

in

thinking that

be

true does not add

any

remaining
materially

statement which has not been
to the

injury

of the

proved to
plaintiff's reputation,

and,

(b)

opinion that the facts upon which the
of public interest and the comment
was honestly made by the defendant.

the court is also of the

comment is

based

contained in the
District of

Columbia,

are

alleged
at least

matters

libel

170,000 District residents

cast absentee ballots in the Nov

ember, 1948 general election.
66
Report of the Committee on the Law of Defamation, presented by the Lord High
Chancellor to Parliament in October, 1948, page 12, � 34.
57
Farley v. McBride, 74 Neb. 49, 54; 103 N. W. 1036, 1038 (1905).
58
Report cited supra note 56, page 23, � 90.
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This recommendation is well-reasoned, but opportunities for following
it in the United States would seem to be rather limited, because it
libel is
appears that politicians seldom bring suit when the alleged
"incorrect in some minor and apparently unimportant detail."
SUMMARY

reputation of a man as sacred when
time, but damage to him can go be
yond the ruination of reputation and the shattering of ambition. Today
many candidates expend large sums of money in an effort to win an
election, and to permit a newspaper to falsify facts is manifestly un
fair to the politicians investment. It is a matter of common knowledge
that newspapers are not unduly hampered in their presentation of news
and views. It is therefore submitted that the minority rule is an un
Not

he is

a

only

the character and

are

candidate

as

at any other

warranted extension of the defense of fair comment; that it is un
necessary to protect the American electorate from scheming politicians;

that it insults

intelligence not to permit him to conclude from
misstatements; and that it places a despotic power in
the hands of the press. The argument for the majority is eloquently
expressed by a Michigan court:
reader's

a

facts instead of

"To hold that false charges of a defamatory character, made against a candi
date, are privileged as matters of law, if made in good faith, and that the party
making them is absolutely shielded against liability, it seems to me is a most
pernicious doctrine. It would deter sensitive and honorable men from accept
ing the candidacy to office, and leave the field to the profligate, the unprinci
pled, and unworthy; to men who have no character to lose, no reputation to
blemish. It could scarcely be expected that any man, worthy of the position,
would consent to stand for an office, and have his reputation tarnished, his
good name scandalized in the face of the whole community, if such doctrine
as this is to prevail.
Besides, under the guise of assisting the people to select
a fit man, the voters are deceived
by falsehood and induced to withhold their
support from the maligned candidate, and so two wrongs are perpetrated: one
upon the candidate, the other in misleading the voter. Under such a rule the
advocates of both, or all candidates, would let fly their poisoned shafts of
defamation, and charges, to be met with counter-charges, until the bewildered
voters, not knowing who or what to believe, must of necessity shut their eyes
to the fitness and character of the
candidate, and join the ranks of the party
whose banner bears the inscription, 'Principles, not Men'."Bfl

JAMES J.
Champlin, J.,

Bronson

v.

Bruce, 59 Mich. 467, 474;

26 N. W.

BIERBOWER

671, 674 (1886).
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RECENT STATUTES, AFFECTING WRONGFUL
DEATH, THE
SURVIVAL OF ACTIONS, AND A SURVIVOR'S TESTIMONY IN
THE DISTRICT OF COLUMBIA.

COMMON law,

result of the fact that death gave rise to no
action, and terminated all those for personal torts,1 it
was more profitable for the defendant to kill the
plaintiff than to
scratch him.2 Statutory reform in all jurisdictions has
abrogated, at
least to some degree, this harsh rule. The purposes of these remedial
laws have been twofold. The first is to allow the survival, in all his
estate,

^T

cause

as a

of

of actions which would

normally abate on the death of a plaintiff because
of his failure to bring them to a successful conclusion before his
death. The second is to create a new cause of action in the survivors
of

a

person who has died

compensation

by

the

wrongful

act

of

another,

for

pecuniary

to them for their loss.3

The subtleties and refinements which have resulted from the apparently
that a person who has committed a wrong should

simple proposition

not be able to escape the

jural consequences of his act merely because
the person against whom it is committed has died prior to exercising
his legal prerogative of being compensated for the wrong, and from
the related

proposition that

ful act should be able to

the survivors of
recover

a

person killed

for the loss

by wrong
thereby sustained, are

appallingly complicated. It is not the purpose of this note to treat in
any detail the possibilities and ramifications that might result from
such legislation. It is rather our purpose to show how recent legislation
in the District of Columbia echoes the modern trend by making even
more lenient provisions than have heretofore existed by amendments
to the statutes dealing with wrongful death, survival of actions, and the
correlative need for survivors' testimony. It is further our purpose to
point out problems resulting thereform and possible solutions thereto.
The Situation Prior To 1948

Wrongful Death Statute in the District of Columbia,
1901, provided that where the death of a person
originally
shall be caused by the wrongful act of another, such that had the per
son not died he might have brought an action thereon, the person who
Prior to 1948 the

enacted in

1

Prosser, Torts 953 (1941).

2

Id.

3

Fatal Accidents Act of 1846, 9 & 10

a

bell's Act.

10.

Vict.,

c.

93, otherwise known

as

Lord Camp
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would have been liable if death had not ensued shall be liable notwith
standing the death of the person injured, and the damages shall be
assessed to the widow and next of kin, but they shall not exceed
$10,000. It was further provided that if the deceased had already re
covered damages for the injury which ultimately resulted in his death,
there could be

no

recovery in the survivors.4

In the first place, the
was self-evident.
were
limited
to
recoverable
$10,000, regardless of the loss
damages
suffered. The reasons for such a limitation are not clear, but it might
be supposed that an argument based on public policy was at the foun

The effect of this statute

dation, it being felt that oppressive verdicts might result. Yet, historic
ally, there is no rationale behind such a limitation.5 The original Lord
Campbell's Act had no such provision,6 but it is found in many jurisdic
tions in the United States. A cogent thought at this point is that the
limitations of the amount of recovery may possibly be traced to the
lobbying power of the large corporations, insurance companies, quasipublic utilities, and common carriers, which desired that their liability
for causing the death of another have some limitation. The inequities
of such

a

$10,000

would be

limitation

are

manifest.

There

are

many situations where

excessive; but there are equally
many
entirely inadequate. It seems incon
sistent to say, on the one hand, that the survivors should be compensated
for the loss of their breadwinner while, on the other hand, to provide
that a person should be limited to $10,000 in the quantum of his damages,
when in fact, he may have suffered losses many times that great.
There was a further limitation on the amount of damages recoverable
imposed by the very nature of the action arising under the Death Act.
Since the compensation assessed was to go to the widow and next of kin,
that is, the survivors, it was necessary to follow the prevailing theory
of such an action expressed in the
formula, "Loss to the Survivors,"
in recovering damages. The generally
accepted expression of this
rule of damages is that the loss suffered
by the surviving relatives by
whom or for whose benefit the action is brought is measured
by compen
sation for the support, services, and contributions which
they would have
cases

adequate

or

even

where the amount is

received from the deceased.
4

31 Stat. 1394

5

McCormick,

6

Id. at � 104.

(1901),

The amount recoverable is limited to

16 D. C. Code 1201

Damages � 98 (193S.

(1940).
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pecuniary loss.7 Thus the pain and suffering of the survivors result
ing from loss of society and companionship is not compensable.8 Like
wise there could be no recovery for any pain and
suffering or expenses
flowing from the wrongful act which resulted in the death because such
damages had nothing to do with the deceased's contributions to the
survivors.9 Clearly the expenses of last illness and burial, attributable
to such a wrongful act should be compensable, but
according to the strict
interpretation of the type of action arising under a death act such ex
were not recoverable.10
Another inequitable factor was the fact that there was no provision
for allocation of the damages recovered in such an action. As a result
the sum awarded was given to the widow and next of kin according
to their allocable portions under the statute governing distribution of
personalty in the case of intestacy.11 The evil of this situation is readily

penses

apparent when one considers what a widow, solely reliant on her spouse
for support, would get, in the event of her husband's death, there being
adult children

of

supporting themselves. Her share would be
only one third of the amount, whereas the children would get the re
maining two thirds. It seems too self evident to require comment that,
for a woman to live on such a sum for the rest of her life as though she
were supported by her husband for the duration of his life, even though
the maximum sum allowed were recovered, would be impossible.
Another minor point which created some worry under the old statute
was the result of the wording "to the widow and next of kin". It is
possible that, in a very literal moment, a judge might decide that, be
cause of the wording, a husband who had lost his wife as a result of a
wrongful act could not recover, but it does not seem that this problem
ever reached beyond the hypothetical stage,12 and the only result was
an ineptitude of wording.13
Finally, as a result of certain decisions in the District, it was felt
capable

Id. at � 98; Smith v. Cissel, 111 F. 2d 657, (App. D. C. 1940).
McCormick, Damages � 99.
� 9 & 10
Vict., c. 93 (1846).
10
McCormick, Damages � 102.
n 31 Stat. 1395
(1901), 16 D. C. Code 1203 (1940).
12 Calvert v. Terminal Taxicab
Co., 48 App. D. C. 119 (1918). (A husband as adminis
trator, held to have a proper action for death of wife within meaning of words "next
7
8

of kin.")
13

The statute, 31 Stat. 1394

ed in this respect, and the word

(1901), 16 D. C. Code 1301 (1940), has now been amend
"spouse" has been substituted for "widow".
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that the United States Court of Appeals for the District of Columbia
did not have the power of remittitur in such cases, and therefore some
consternation was caused when a verdict was obviously correct but
the amount was too great.14 The only possible remedy was to award
a complete new trial of the whole issue with all its attending incon
and expense.
Another statute which created many problems both in the field of
conflict of laws and in plain social injustice was the provision of the
Code for the District of Columbia which stated, in effect, that the only

venience, delay,

a person in whose favor
were contract actions
had
accrued
of
action
right
against
or tort actions not involving injuries to the person or reputation.15 The
injustice of this act is patent on its face and contrary to the alleged

type of actions that could survive the death of
whom such

or

ultimate purpose of such legislation, for there can be no reason why a
right of action arising from a personal injury should not surive the
death of
A not

a
so

person in whose favor it existed.
obvious result of this statute was reached in certain decisions

in the District of Columbia where
a cause

of action

Although
govern in
case, that

arising

in

a

suit

a

was

brought

in the District

on

state where actions were allowed to survive.

the lex loci governs

as

to substantive

law, the lex fori must
was held, in such a
there was no procedural

result it

procedural matters, and
recovery could be had, because
machinery in the District covering this type of action.16
Hand in glove with this problem of what type of actions could
survive the death of a person was the problem of what type of testimony
as

a

no

would be allowed in order to establish that a contract or other trans
action existed between the person suing and the deceased. It was felt
that, where a person had died and a suit was brought against his
estate under a survival of actions statute, the person bringing the action,
being an interested party, could not testify to the transaction with or
declaration of or admission of the deceased, unless he was first called
by the other party to testify in relation to the transaction or declara
tion or admission or unless the other party first testified in relation
14

Washington R.

15

31 Stat. 1227

16

& E. Co.

(1901),

v.

Upperman,

47

12 D. C. Code 101

App.

D. C. 219

(1918).

(1940).

Bradford Electric Co. v. Clapper, 286 U. S. 145 (1932) ; Woollen v.
Lorenz, 98 F.
261, (App. D. C. 1938).
This problem has probably dissipated, since the
procedural machinery for a suit
by the personal representative in a surviving tort action now exists.
2d
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thereto. Accordingly a statute was enacted in 1901" which embodied
the provisions just set out. The reasoning behind imposing such
strict limitations18 on this type of testimony was that since the person
against whom the claim was made could not appear in court to counter
vail such

testimony, the person desiring to present it was precluded
doing so himself, as his interests were so involved that the motive
for coloring the testimony was too strong, and, therefore, he was not
allowed to present it as original evidence.19 This reasoning is sound
but the results are not always consistent with the justice of a given
case, for often a person may have a just cause, but because of the
limitations of the statute he could not bring his action or prove his
contract. This was a bad situation, especially where the plaintiff could
corroborate by other testimony.
from

Changes

in

the

Old Laws

as

Recommended

and

Enacted

and

Reasons Therefor

As

early
begun

had

as

to

1944, the Bar Association of the District of Columbia

investigate

the

problem

of

rectifying

these

inequities

in

the District. By 1946, tentative bills had been proposed and sent to
the Bar Association's Clearing House Committee to consider the
feasibility of consolidating them into one bill. But after due consid
eration of various aspects of the proposition, it was decided that it
would be
for it

was

preferable to
believed, that

subject covered by a separate bill,
subject matter were covered by separate

have each
if the

failure of enactment of any one part would not have so deleterious
an effect on the remainder as if all the subjects were consolidated into
one bill.20 Accordingly, in February, 1947, the reports and recommenda
tions of the various committees21 studying the problem were sent to the

bills,

"
18

31 Stat. 1357 (1901), 14 D. C. Code 302 (1940).
Wigmore, Evidence, � 578; McCormick, Cases

on

Evidence,

pp.

207,

208

(2d

Ed., 1940).
i�

The statute

was

not too

strictly interpreted, however. A living party could testify

as
falsity of extraneous acts which had been testified to by other witnesses,
which involved no violation of the hearsay rule. Lockwood v. Rucker, 34 App. D. C.

to truth

or

(1910).
President of the D. C.
Report of the Chairman of the Committee of Nine to the
D. C. Bar Ass'n.
14
1947.
Feb.
Austin
F.
Journal,
Hon.
18,
Canfield,
Bar Association,
131 (1947).
21 Committee of Nine, and Clearing House Committee, Mr. Godfrey L. Munter, Chair
of District of Columbia Wrongful Death Statute, Mr.
man; Committee on Revision
Abatement of Actions, Mr.
William H. Collins, Chairman; Committee on Revision of
376

2<>
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President of the District Bar Association.

stantially the recommendations
the

same

It

was

year.
desired that the

which

were

These reports were sub
made to the Congress in

following changes be

made in the

Wrongful

Death statute:
1. Removal of the limitation of
2.

Enlargement

of the basis of

$10,000 damages.
damages to include reasonable

ex

penses of last illness and burial.
3. Changes of the present law

as to distribution of
damages and
provision that the jury allocate according to the true determination of
damages to the spouse and next of kin.
4. Changes of the common law in the District of Columbia regard
ing the right of remittitur by the appellate court, as it had been inter
preted by the United States Court of Appeals for the District of
Columbia Circuit.22 It was desired that the appellate court have the right
to remit what it considers an excessive judgment.
Accordingly, the following recommendations were made by the
Committee on Revision of District of Columbia Wrongful Death

Statute:
"There is unanimity in the Committee for the removal of the present
limitation as to damages. The majority of the Committee believe that
there should be no limitation, although a minority suggest a limitation at or
about $50,000. The reasons for the removal of the $10,000 limitation are readily
1.

$10,000

Should any one of most of the membership of the Association
by wrongful act, neglect, or default of another, their family would
certainly be inadequately protected and compensated under the statute

apparent.
meet

most

.

.

.

death

in its present state.
There does not seem to be any intelligent reason for the $10,000 limitation
and it appears that the amount was arbitrarily fixed on the basis of some stat
utes in other jurisdictions at the time that our present statute was enacted.
The original Lord Campbell's Act had no such limitation as to the amount of

damages

and it should be borne in mind that

thirty states permit the jury
payable on wrongful death without limitation.23
2.
Further, on this aspect of damages and in line with statutory provisions
in most of the states the majority of the Committee is in favor of
including
as an element of
damages the reasonable expenses of last illness and burial.24
3.
Moreover, the majority of the Committee favors the inclusion in the reto determine the amount

William R. Lichtenberg, Chairman; Committee

on

Survivor's Testimony, Mr. Roger Robb,

Chairman.
22
23
24

Washington
14 Journal,

R. & E. Co.

v.

Upperman, 47 App. D. C. 219 (1918).

D. C. Bar Ass'n. 133 (1947).
Id. at p. 135.
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vised statute of a provision that would provide for the jury allocating its ver
dict as between the spouse and next of kin respectively according to the deter
mination of damage to said spouse and next of kin. This aspect is favored be
cause it has been the experience of many that distribution of damages awarded
for wrongful death according to the provisions of our statute of distribution
often works

an

injustice."25

No recommendation concerning the right of remittitur appears in
the report of the Committee on Revision of District of Columbia
Wrongful Death Statute, but obviously some recommendation with
regard thereto must have been made, since a discussion of the matter
appears in the Congressional Committee Reports.26
The new law as enacted by the Congress substantially put into

effect these recommendations.27
It was desired that the archaic statute

controlling the abatement
personal

that tort actions for

and survival of actions28 be amended
injuries should survive both the tort-feasor and the would-be plaintiff.
It was recommended that all tort actions should survive both parties
so

But the

thereto.

Congress

25

Ibid.

2<5

H. R. Rep. No. 2189, 80th

1st Sess.

was

unwilling

to enact

Cong., 2d Sess. (1948)

legislation quite

; Sen. Rep. No.

so

211, 80th Cong.,

(1948).

LIABILITY�Whenever by an injury done or happening within the
101.
of Columbia the death of a person shall be caused by the wrongful
District
the
limits of
have entitled the party
or default is such as would, if death had not ensued,
27

"Sec.

act, neglect,
entitled her husband, either
injured, or if the person injured be a married woman, have
and recover damages, the
separately or by joining with the wife, to maintain an action
had not ensued shall
if
death
liable
been
have
would
which
person who or corporation
the death of the per
be liable to an action for damages for such death, notwithstanding
been caused under circumstances which con
son injured, even though the death shall have
reference to the injury result
stitute a felony; and such damages shall be assessed with

and next of kin
or default causing such death, to the spouse
of last illness and
of such deceased person; and shall also include the reasonable expenses
shah allocate the portion
burial: Provided, That if there be a surviving spouse the jury
to the find
of its verdict payable to the spouse and next of kin, respectively, according
in
a particular
if
That
Provided
kin:
of
further,
next
ing of damage to said spouse and
or the United States Court of Appeals
trial
the
excessive
justice
is
deemed
the
verdict
case
order a reduction of the ver
for the District of Columbia, on appeal of the cause, may
in any
no action shall be maintained under this chapter
That
And
dictprovided further,
recovered
has
default
or
act,
such wrongful
neglect,
case when the party injured by
such party." Pub. L. No. 676, 80th Cong., 2d Sess.
damages therefor during the life of

ing from such act, neglect,

(June 19, 1948).
28

No

causes

D. C. Code 101

31 Stat. 13S7 (1901),
of action for injury to the person could survive.

(1940).
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As a result, the law as enacted provided for the right of
survival of the action except that (1) no damages are allowed for pain
and suffering of the deceased in a personal injury action, and (2) only
injuries to the person are compensable, and therefore such injuries
to the personality as defamation and invasion of right of privacy must

liberal.

abate with death.29
The amendments
were

"(1.)
a

of

sought

to

the

statute

on

Survivor's Testimony

three:
Permit the capable party to testify when one of the original
or a transaction has, since the date thereof, become legally

contract

testifying.
(2.) Provide

parties to
incapable

that if the

capable party sues, he cannot get judgment upon
testimony or the uncorroborated testimony of his agent,
servant, or employee, as to any transaction with, or action, declaration, or ad
mission of, the incapable person.
(3.)) Provide that if the plaintiff in any such action, or his agent, servant,
or employee, testifies as to any transaction
with, or action, declaration, or
admission of, the incapable person, then the representative of the incapable
person, may, without running afoul of the hearsay rule, prove entries, memoran
da, and declarations by the incapable person, made while he was capable and
upon his personal knowledge."30
his uncorroborated

The statute

was

enacted in accordance with the Committee's

recom

mendations.31
29

"Sec. 235. On the death of any person in whose favor or against whom a
right of
action may have accrued for any cause prior to his death, said right of action shall sur
vive in favor of or against the legal representative of the deceased:
Provided, however,
That in tort actions, the said right of action shall be limited to
for

damages
physical
injury except pain or suffering, resulting therefrom." Pub. L. 677, 80th Cong., 2d Sess.
(June 19, 1948).
30 14
Journal, D. C. Bar Ass'n. 140 (1947).
31 "Sec.
1064. Testimony of Surviving Party.
In any civil action against a person
who, from any cause, is legally incapable of testifying, or against the committee, trustee,
executor, administrator, heir, legatee, devisee, assignee, or other representative of a de
ceased person or of the person so incapable of
testifying, no judgment or decree shall be
rendered in favor of the plaintiff founded on uncorroborated
testimony of the plaintiff or
of the agent, servant, or employee of the
plaintiff as to any transaction with or action,
declaration or admission of the deceased or incapable person; and in
any such action, if
the plaintiff or any agent, servant, or
employee of the plaintiff testifies as to any transac
tion with or action, declaration, or admission of the deceased or
incapable person, no
entry, memorandum, or declaration, oral or written, by the deceased or
incapable person,
made while he was capable and upon his
personal knowledge, shall be excluded as hearsay."
Pub. L. 745, 80th Cong., 2d Sess. (June 24, 1948).
�
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New Statutory Provisions

probably intended that there be complete allocation
Wrongful Death Act, whether decedent leave
a spouse or not, the literal expression of the statute is not to this
effect,32 since it provides for allocation only where there is a surviving
spouse. Thus, where there is no surviving spouse, and the next of
kin consist of, on the one hand, needy, minor, or incapacitated children,
dependent on the deceased for support, and on the other hand, selfsupporting adult children, a literal application of the statute would
seem to preclude allocation by the jury, even
though the situation de

of

was

under the

mand it.

Another anomalous situation, which existed under the old Act, has
been embodied into the new Act which thereby not only causes the prior
anomaly to remain under the new Act, but also creates possible new
problems. It is the provision that where the deceased has recovered
for a tort, which eventually resulted in his death, prior to his death,
of action could arise in his survivors under the Death Act.33
fallacy underlying this provision can be readily seen when
one understands that the theory of the Death Act is to create a new
cause of action in the survivors for
a
wrongful death, which will
compensate them for the death, but not for the injuries leading to the
no cause

The obvious

death.34 To say, then, that the survivor may

not recover for the wrong

injuries which resulted
which
is the basis for the
the
underlying
theory
deny
death,
cause of action created by the Death Act.
A particularly vexing problem involving the interrelation of the
Wrongful Death Act and the Survival of Actions statutes is the question
ful death if the deceased has recovered for the
is to

in his

of whether

wrongful

or

act

not there must be

provides

an

election between the two, when one
The difficulty could

the basis of both actions.

arise under the old Acts because no injury to the person could
survive,35 and therefore all actions for a wrongful death had to be
brought under the Death Act. As the problems did not exist in the
never

District of Columbia
is not

surprising

prior

to the passage of the recent legislation, it
nothing to indicate the legislative intent

that there is

Cong., 2d Sess. (June 19, 1948).

32

Pub. L. No. 676, 80th

33

Ibid.

34

McCormick, Damages � 98 (193S).
Webster v. Clodfelter, 130 F. 2d 434 (C. C. A. D. C, 1942), affirming

35

62, cert, denied, 317 U. S. 689 (1942).

39 F.

Supp.
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either in the

congressional committee reports, in the transcripts of
before the various committees or on the face of the amended

the

hearings
themselves, considered separately or together. It is likely, there
fore, that these amendments were recommended, submitted, and passed
with reference only to the immediate ends sought in each bill.86 The
answer to the problem becomes,
therefore, a matter of interpreting the
Acts in the light of their plain meaning and reason. It is perfectly
consonant with reason and justice to allow recovery under both statutes
at the same time, that is a recovery under the
Wrongful Death Act
for the loss to the survivors and, at the same
time, a recovery under
the Survival of Actions statute for the damages
resulting from the tort
which gave rise to the wrongful death, provided that there be no double
recovery as would be the case, for example, if last illness and burial ex
penses were to be recovered under the Death Act, and then, because
they are properly expenses to the estate, again recovered under the
Survival of Actions statute. By allowing both
actions, however, the
full quantum of the damages arising from the
wrongful act would be
satisfied. Thus, in a case involving a long and
lingering illness result
ing from a wrongful act, the expenses of that illness and the damages
laws

attributable to the tort could be recovered as well as the loss to the
survivors for the occurrence of the death. This
position is supported
and strengthened by the fact that the
statutes, construed as a whole,
are silent on the matter. If the
legislature had intended that there must
be an election and that
only one action for the wrongful death could
be brought, it would have said so. A
fair, literal interpretation of the
the intent of the legislature
is, therefore, that since there is nothing on
the face of the laws to show a
contrary intent, and since it is

equitable
hold, the intent of the legislative body was to allow as
many actions as existed, arising from a wrongful death, to be
brought.
An argument, based on
logic, rather than on the rules of statutory
interpretation and construction, may be offered to support the
contrary
position, namely, that there must be an election of remedy. It is con
tended that, as Congress intended that the action
created under the
and

just

so

Wrongful

to

Death Act should abate in the event that

damages

were re-

36

Hearings before Judiciary Subcommittee of the Committee on the District of
Colum
S' 1266> and S- 1442> 80th Cong., 1st
Sess., United States Senate, May 20,
W47. (These hearings were not
printed) ; Sen. Rep. No. 374, 80th Cong., 1st Sess (1947)
H. R Rep. No. 2189, 80th
Cong., 2d Sess. (1948); H. R. Rep. No. 2209, 80th
2d

l0DimS'

�

Sess. (1948).

Cong
6-'
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covered during the lifetime of the deceased for the injury which resulted
in his death,37 it is logical to suppose that they might also have intended

that

a similar
recovery after death would cause a similar abatement of
action under the Death Act, or vice versa. Thus, if the last proviso
of the Death Act is to be construed to mean that, since an action for the
injuries brought before death precludes a recovery under the Death Act,

the two statutes must likewise be mutually exclusive of each other after
death as well. This being the case, one would have to elect, and an
election to sue under one theory would, a fortiori, preclude the bring
ing of an action under the other. But, in view of the literal meaning
of the statute, it is submitted that this argument goes more to a criti
cism of the drafting of the statutes than to the problem of election
Though the argument is logical, it cannot possibly override the literal
and equitable interpretation of the Acts. It serves no other purpose
than to

up the manifest

inconsistency of the last proviso of the
theory of such legislation,38 and to give a
possible, though not probable, toe-hold to an argument in favor of
compulsory election. As that proviso now stands, it serves only one
purpose, and that is to cause those actions for wrongful death to abate
point

Death Act with the classical

in

a case

where the deceased has recovered in his lifetime for the wrong
even this purpose

ful act which resulted in his death. It is submitted that

is not just. Although there can be no doubt that such a recovery would
preclude any possible new action under the Survival of Actions statute
for the wrongful act, it is inequitable to say that a cause of action which
arises as a new one in the survivors for compensation for their loss
under the Death Act should thereby be extinguished. The theory of a
Death Act is to compensate the survivors for the loss. Compensation
for loss and compensation for injury are two entirely different things,
which should not be confused, as they now seem to be under the present
Death Act. Naturally, the amount of damages which should be assessed
to the survivors in such a case would be mitigated by the amount which
has already been recovered when the recoveries overlap each other, but
even if the amount of damages because of that were only nominal, the
survivors still have a legally protected jural right worthy of a judicial
declaration. Therefore, in the event of future legislation on this matter,
this troublesome proviso of the Death Act might well be omitted en
tirely.
37

38

678, 80th Cong., 2d Sess. (June 19, 1948).
McCormick, Damages, � 94 (1935).
Pub. L. No.
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problem arising under the Abatement of Actions
Congress to enact it as recommended,39 in ex
from
cepting
recovery damages for pain and suffering resulting from
torts to the person. There seems to be no reason why this exception
should have been made, in the light of the rationale of permitting per
sonal injury actions to survive, other than a possible difficulty of proof
and legislative disfavor toward such "parasitic" damages. But it is sub
The

only

other

statute is the failure of

mitted that the

liberal statute which was recommended should
because
almost any argument in favor of excluding
passed,
for
and
damages
pain
suffering after death would hold before death
when
such
also,
damages are classically awarded.
There seems to be very little difficulty arising under the new Sur
more

have been

vivor's

Testimony statute. It is to be noted that the statute provides
an action against a
person legally incapable of testifying or the
legal representative of a deceased person, uncorroborated testimony will
not be permitted, when under the Abatement of Actions
statute, such
actions as are allowed to survive can be brought on behalf of or against
such deceased person. Question might arise, after a
cursory examina
tion of the two acts, as to the status of such uncorroborated
testimony
in an action brought on behalf of a deceased
person, or his estate, by
his legal representative, since the Act is silent on this
point. But an
understanding of the reasons for requiring corroboration at all will dis
sipate the problem. Under the old statute, the restrictions were even
more stringent, since
any testimony regarding any transaction, declara
tion or admission of such deceased
person could not be brought into
court as evidence, no matter how much corroboration there
was, unless
the other party first introduced the
subject either in presenting his
case or in
cross-examining the opposing party. Under the new Act, it
is felt that sufficient
verity can be guaranteed by corroboration in the
case of an action
against an incapable party. But, in the case of an
action in behalf of an incapable
party, the problem is not so important
since the person with whom the transaction is
consummated, or by
whom a declaration or admission was
to
have been made is
alleged
that in

present in court to protect his
deny the evidence.40

own

interests and may himself rebut

or

Another problem likely to be confronted is the
question of the degree
of corroboration
necessary to support a judgment based on such testi39

40

14 Journal, D. C. Bar Ass'n. 136
See note 18 supra.

(1947).
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court to deter

to reach the District Court on the

Judge Bailey,
question, has determined that a high degree of corroboration will be
necessary to support a judgment based on the statute.41 In view of the
danger of colored testimony which would result from the presentation of
uncorroborated or inadequately corroborated evidence, this seems to be
a reasonable requirement.
case

Conclusion
This recent legislation in the District of Columbia is representative of
the modern trend toward alleviating the results of the harsh common
law rule.42 This is commendable. But, as noted, there are ambiguities
patent in the statutes which may make them difficult of application under
certain circumstances. It is hoped that the problems considered herein
will be clarified in the

near

future either

by Congressional action

or

by

judicial construction.
CHAUNCEY B.
CALVIN H.

CHAPMAN, JR.

COBB, JR.

4 Whiteford v.
Resinski, decided in the District Court of the United States for the
District of Columbia December 16, 1948; at the time of writing in the process of appeal
in the United States Court of Appeals for the District of Columbia.
42

1947,

For instance, in the
30 states with

allow survival of

no

case

of the Wrongful Death statute, there were, as of March,
on the amount of recovery. Approximately 33 states

limitations

personal injury

actions.

RECENT DECISIONS
Proceedings Before SEC
Establishing Circumstantial Facts as Reasonably Consistent with Lawful
Purpose as with Fraudulent One, Does Not Constitute the Requisite Prima
Facie Showing of Fraud to Pierce the Attorney-Client Privilege.

ATTORNEY-CLIENT:�Record of Investigatory

Defendants, attorneys for Cyrus Eaton, underwriter of a Kaiser-Fraser
Corporation stock offering under investigation by the Securities and Exchange
Commission, refused to give certain testimony before that body, claiming the
attorney-client privilege. SEC was seeking to learn whether Eaton had inspired
a certain lawsuit by one Masterson against K-F for purpose of excusing his
performance of the underwriting contract. The defendants refused to answer
questions concerning communications between Eaton and defendants respecting
services performed by them on his behalf allegedly in connection with the
Masterson suit. SEC ruled that a prima facie showing of fraud had been made
which deprived the communications of the privilege and obtained an order of
the District Court to defendants to show cause why an order should not issue
requiring them to disclose the communications in question. Held, evidence
from record of investigatory proceedings before the Securities & Exchange
Commission, establishing circumstantial facts which were as reasonably con
sistent with inquiries as to whether or not a derivative suit had been or would
be filed as with actually seeking to induce or cause the filing of such a suit to
effect a fraudulent purpose is not sufficient to constitute the requisite prima facie
showing of fraud to pierce the attorney-client privilege and relieve the commu
nications sought to be disclosed from immunity. SEC v. Harrison et al., 80
F. Supp. 226 (D. C. 1948). That communications between attorney and client
pertaining to matters encompassed within that relationship are immune from
compulsory disclosure is well settled by both English and American authorities.
The privilege was recognized before the reign of Elizabeth and now exists chiefly
in statutory form: England and thirty- three of the states have enacted statutes
stating the rule. 8 Wigmore, Evidence, �� 2291-2292 (1940); Radin, "The
Privilege of Confidential Communications Between Lawyer and Client," 16
Calif. L. Rev. 487; Note, 66 Am. St. Rep. 213. Since where the
privilege is
claimed the attorney must name an actual client in order to prove existence of
the relationship, the client's identity does not come within the
scope of the
privilege. United States v. Lee, 107 Fed. 702 (C. C. E. D. N.Y. 1901);
Harriman v. Jones, 58 N. H. 328 (1878) ; Catalog Association v.
Eberly's
Inc. SO F. 2d 981 (App. D. C. 1931) ; Tomlinson v. United
93 F. 2d 652

Son's

(App.

D. C.

1937); People

ex

rel

Vogelstein

Misc. 714, 270 N. Y. Supp. 362 (1934).
As ancient

as

instant case, "If

the
...

privilege

itself is its

150

exception noted by the Court in the
by evidence other than the disclosure of the
and attorney that aid or assistance is
being

it be shown

communications between client

v.

States,
Warden of County Jail,
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sought for the perpetration of crime or fraudulent wrongdoing, there is no
immunity to the testimonial process respecting such communications." See Note,
125 A. L. R. 512.

As to what showing of fraud must be made in order to destroy the privilege
surprisingly few cases are in point. Among the requirements stated have been,
a "satisfactory showing"
(Nadler v. Warner Co., 321 Pa. 139, 134 Atl. 3,
or
a
"sufficient
(1936));
showing" (Thomas v. Jones, 105 W. Va. 46, 141
S. E. 434 (1928)); or "more than a suggestion of fraud" (Higbee v. Dresser,
103 Mass. 523 (1870)). The only rule that might be commonly deduced from
decided cases is that the showing must be to the satisfaction of the trial judge.
Although it involved the privilege accorded to juror's arguments and ballots
while considering a verdict, the leading American authority, and the one chiefly
relied on by the SEC and the Court in the principal case, to the effect that a
prima facie showing of fraud is necessary to pierce the attorney-client privilege
is Clark v. United States, 289 U.S. 1 (1933). In that case Justice Cardozo in
order to draw an analogy justifying disregard of the defendant's claim to the
juror's privilege, traced the authorities permitting disregard of the attorneyclient privilege. His conclusion that a prima facie showing of fraud sufficient
to satisfy the judge that the privilege should be disregarded was required was
based almost exclusively on O'Rourke v. Darbishire (1920) A. C. 581, 604,
wherein it

was

said:

be, in order to get rid of privilege not merely an allegation
they were made for the purpose of getting advice for the commission of a
and there
fraud, but there must be something to give colour to the charge
must further be some prima facie evidence that it has some foundation in fact."
"... there must

that

.

The Clark

case

has since been cited

cases, both federal and

as

authority

in

.

.

virtually all subsequent

state, which have held that prima facie showing of fraud

is necessary to destroy the attorney-client privilege. United States v. Bob, 106
F. 2d 37 (CCA. 2d 1939); Atlanta Coca-cola Bottling Co. v. Goss, 50 Ga.
App. 637, 179 S. E. 420 (1935); State v. Childers, 196 La. 554, 199 So. 640

(1940); Sawyer

v.

Stanley,

241 Ala.

39,

1 So. 2d 21

Williams (Tex. Civ. App.) 108 S.W. 2d 297 (1937);

(1941);

Williams

Model Code

of

v.

Evi

dence, Rule 212 (1942).
The principal case is apparently the "first case in which an administrative
not
agency has sought the aid of a court to compel the giving of testimony
withstanding a claim of attorney-client privilege on the ground that there has

already been made out before the agency a prima facie showing of fraud within
meaning of the well established rule of evidence." Securities & Exchange
Commission's Supplementary Brief, p. 6 (Emphasis supplied). The question
before the Court here was whether or not there was sufficient evidence to take
the communications out of the rule of attorney-client privilege. The evidence
consisted of the record of the proceedings before the Commission which had
been admitted over defendant's objection that it was not competent evidence
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since cross-examination of witnesses whose testimony was contained therein had
not been permitted. Ample precedent for holding that a prima facie showing
of fraud could be made from testimony taken without cross-examination was
found in analogous situations involving testimony taken in Grand Jury pro
ceedings. People v. Mangan, 140 Misc. 783, 252 N. Y. Supp. 44 (1931);
People ex rel Vogelstein v. Warden of County Jail, 150 Misc. 714, 270 N. Y.

Supp.

362

(1934).

Whether the required case of fraud had been made out depended essentially
on whether the Masterson suit had been inspired by Eaton. The Court decided
that the evidence presented merely proved circumstantial facts that were
"reasonably consistent with inquiries as to whether or not a derivative suit
had been filed, as with actually seeking to cause the filing of such a suit for a

fraudulent

purpose."
principal case thus holds that evidence must indicate facts more con
sistent with a guilty purpose than with an innocent one since it is clearly
stated that a showing of equal probability will not suffice. This is, in effect, a
requirement that the proof of the party attacking the privilege must prepon
derantly negative or overcome the showing consistent with an innocent pur
pose. Although basically the showing must satisfy the Judge that the privilege
should be pierced, Clark v. United States, supra; Bujac v. Wilson, 27 N. M.
112, 196 Pac. 513 (1921), and although the determination of whether or not
a prima facie case has been made out is the sole province of the judge, the prin
cipal case still calls for a marked increase in the quantum of evidence required
by the formula of the Clark case, supra, that there must be 'something to give
color to the charge' of fraud or 'prima facie evidence that it has some founda
The

�

tion in fact.' It is well settled that strict

common

law rules of evidence do not

to administrative

agencies when they act in a quasi-judicial capacity,
I.C.C. v. Baird, 194 U. S. 25, 44 (1904) ; Federal Trade Commission v. Cement
Institute, 333 U. S. 683, 705-6 (1948); F.C.C. v. Pottsville Broadcasting
Co., 309 U. S. 134, 143 (1940); International Machinists Lodge #35 v.
N.L.R.B., 71 App. D. C. 175, 110 F. 2d 29, 35 (1939); it should follow that
no stricter rules of evidence should
apply in investigations, which are not
adversary proceedings. Commission's Supplementary Brief, p. 14; loc. cit. Note
#11; 56 Yale L. J. 1111 (1942).
The privilege itself has been termed an anomaly and an obstacle to the
investigation of the truth. Ample authority exists to the effect that the priv
ilege should be "strictly confined within the narrowest possible limits con
sistent with the logic of its principle." 8 Wigmore, Evidence,
� 2291 at p.
557 (1940). Strong argument has been made that "... when there is some
apply

evidence of crime or fraud apart from the communication with the
attorney,
and there have been transactions with
him, let the burden be on the attorney
to satisfy that the transaction has to his best belief not been
wrongful, before
the claim of privilege is allowed." 8
Wigmore, Evidence, � 2299 at p 583

(1940).
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The fraud

alleged in the principal case was not common law but statutory
contemplated in section 10 (b) and IS (c) (1) of the Securities
Exchange Act of 1934 which employed the term in a sense much broader than
its common law meaning, viz. in the sense of "commercial dishonesty." Com
mission's Supplementary Brief, pp. S, 28, 29 and note *29.
In view of these considerations the decision in the principal case has made
more stringent the so-called "Federal Rule" of the Clark
case, supra, and has
thereby increased the burden of proof on the party seeking to pierce the
privilege.
fraud

as

FRANK

BANKRUPTCY�Bankruptcy Set-Off Rule Does Not

Apply

J.

in

DENNY

Corporate

Reorganization.
The Trustees in

Reorganization of the Susquehanna Chemical Corporation
Company to surren
der to the Trustees certain funds of the Company which the Bank had set off
against its unpaid matured and unsecured demand note. The Company had
voluntarily petitioned the Court for reorganization, claiming that while not
insolvent it could not pay its debts as they matured. After the petition had
been filed the Bank refused to honor drafts against the Company's account,
claiming the right of set-off under the Bankruptcy Act, 30 Stat. 565 (1896),
11 U. S. C. � 108 sub. a (1940). The Trustees contended that the right to
set-off did not apply to reorganizations. They alleged further that the Bank's

brought

an

action to force the Producers Bank and Trust

action had hindered and embarrassed them in the administration of the trust
estate and had forced them to issue certificates of indebtedness in order to
secure

the money necessary to carry on the business. Held, in reorganization
under Chapter X of the Bankruptcy Act, deposits made in the

proceedings
usual

course

priation

not insolvent, are not subject to appro
matured and unsecured demand note owed by
creditor bank. In Re Susquehanna Chemical Corporation, 81

of business

as a

the debtor to

set-off
a

by
against

a

debtor,

a

Supp. 1 (W. D. Pa. 1949).
The right of a creditor to set off a debt with the debtor's credits in his
possession was an early rule of English law. 4 Anne 17, � 11; 5 Geo. II, Chap.
30, � 801, and is found in our Bankruptcy Act as, "In all cases of mutual debt
or mutual credits between the estate of a bankrupt and a creditor, the account
shall be set off one against the other, and the balance shall be allowed or paid."
30 Stat. 565 (1896), 11 U. S. C. � 108 sub. a (1940).
The deposit of money upon general account with a bank creates the rela
tion of debtor and creditor with the bank as debtor and the depositor as
creditor. New York County National Bank v. Massey, 192 U. S. 138 (1904).
Thus, mutual debts and credits arise when the depositor borrows money from
F.
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rule, as expressed by the courts, is that where a bank receives
regular course of business, and such deposits are subject to
withdrawal by check, then it may set off against said deposits the amount
owing at maturity on the depositor's note held by the bank. In Re Cross,
273 F. 39 (C. C. A. 2d 1921) ; In Re Ulen and Co., 46 F. Supp. 437 (S. D.
N. Y. 1941); New York National Bank v. Massey, supra; Studley v. Boylston National Bank, 229 U. S. 523 (1913) ; Scammon v. Kimball, 92 U. S. 362
(1875); Doggett v. Chelsea Trust Co., 73 F. 2d 614 (C. C. A. 1st 1934). The
courts have held that this right to set off a deposit is good even when the
indebtedness has not matured. New York County National Bank v. Massey,
supra; Studley v. Boylston National Bank, supra.
But a "corporate reorganization" is not a bankruptcy proceeding, Petition
of Portland Elec. Power Co., 162 F. 2d 618 (C. C. A. 9th 1947). There are
important differences between the purposes and objects of reorganization and
bankruptcy proceedings. Under the Bankruptcy Act reorganization has for
its object the rehabilitation of the debtor and its purpose is to continue the
business. The object and purpose of bankruptcy proceeding is the liquidation
of the assets of the business. In Re American Coils Co., 74 F. Supp. 723 (N. J.
1947). Recognizing this, the Federal Courts have been loath to apply in
reorganizations the common law and statutory rule permitting set-off in bank
ruptcy proceedings. This issue was met in the reorganization of the Chicago,
Rock Island and Pacific Railroad, Lowden v. Northwestern National Bank and
Trust Co., 11 F. Supp. 929 (Minn. 1935). Although the District Court held
that the Bank had the right to set off the Railroad's general checking account
deposits against certain unmatured bonds of the Railroad which it held, the
Circuit Court certified the question to the Supreme Court. Although the cer
tificate was dismissed, Justice Cardozo, speaking for the Court, stated that
a
proceeding to reorganize is not a bankruptcy and the right to set-off must be
determined by the facts and circumstances of the particular case; at the time
of filing the petition there is no way of determining whether it will be dis
missed or approved or whether the company's condition might so improve
as to allow it to meet demands as
they mature; the important factor is the
necessity for the Trustees to have the power to gather in the assets and keep
the business going. Lowden v. Northwestern Nat. Bank, 298 U. S. 160
(1936). With this as a guide the Circuit Court then reversed, stating, "From
this opinion of the Supreme Court we gather that the mere
filing of the peti
tion for reorganization by the Rock Island, which in no sense constituted an
admission of insolvency, gave to the bank no right of set-off." Lowden v.
Northwestern Nat. Bank, 84 F. 2d 847, 855 (C. C. A. 8th 1936).
The set-off provision of the Bankruptcy Act may not be invoked if its
application will tend to defeat the purpose of the reorganization proceedings,
In Re American Coils Co., supra. The
right of set-off may not be treated in
reorganization proceedings as it may in voluntary bankruptcy unless it apthe bank. The
deposits in the
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that insolvency actually exists and that liquidation rather than re
organization is in order. Lowden v. Northwestern Nat. Bank, 84 F. 2d 847
(C. C. A. 8th 1936). The principal case was complicated by the facts that
the demand note had matured and included a confess judgment clause. Until
the petition was filed the bank could have entered judgment on the note and
levied against either the real or personal property of the debtor. The Court
considered this in relation to the purpose of reorganization and decided that
the bank, by its delay in exercising its rights before the filing of the petition,
had lost its rights to set off mutual debts and credits and its contractual right

pears

the note.

on

This decision is

clearly consonant with the public policy respecting re
organization. Because reorganizations are becoming increasingly important in
financial structure and economy it is necessary that the purposes and
which the Congress sought to achieve in Chapter X of the Bank
Act
be effectuated and the courts can play a large role by their appli
ruptcy
our

objects

cation of the provisions in particular cases. It is of great importance that the
provisions suitable in bankruptcy not be applied in reorganization when to do
so would frustrate its purpose. The court's application of the law to the facts
of the principal case has filled in another portion of the area which awaits
judicial interpretation and has strengthened the position of the debtor in re
organization vis a vis the creditor bank.
JAMES

CONSTITUTIONAL

Employees

Is

an

R. TOULOUSE

LAW�A Jury Composed Entirely of Government
Impartial Jury Within the Meaning of the Sixth Amend

ment of the Constitution.

The petitioner, Robert Frazier, was convicted of violating the Harrison Nar
cotics Act by a jury composed entirely of federal government employees. His
chief ground of complaint was that he had been deprived of a trial by an im
partial jury as guaranteed by the Sixth Amendment to the Constitution. Held,

jury composed wholly of government employees, chosen by proper pro
a properly selected panel, does not afford the right to challenge
the whole panel. Frazier v. United States, 335 U. S. 497 (1948).
The spectre of precedent cast by this case represents an unequivocal ac

a

cedure from

ceptance of what is believed
the

King

was

permitted

to be the

to serve

as

common
a

juror

law doctrine that

in

a

servant of

cases, if not
134-37 (1936).

crown

actually

biased. See United States v. Wood, 299 U. S. 123,
Contrary to the common law doctrine as discussed in the Wood case, supra,
there developed in the state jurisdictions a rule which was seemingly a non
as
sequitur holding that tax-paying residents of a city were incompetent

jurors in

cases

where the

city

was

a

party.

Bailey

v.

Town

of Turnbull,

31

1949]

Recent Decisions

437

(1863); Hearn v. City of Greensburgh, 51 Ind. 119 (1875); Gar
City of Portland, 2 Ore. 123 (1865); Gibson v. City of Wyandotte,
20 Kan. 156 (1878). Meanwhile, in the federal jurisdiction an analogous
rule was adopted in the case of Crawford v. United States, 212 U. S. 183
(1908), where Mr. Justice Peckham spelled out what has come to be termed
the doctrine of implied bias, whereby government employees were declared
incompetent jurors in government cases by an implication raised by the law.
On similar reasoning, both of the above mentioned rules have passed from the
law. As early as 1892 the case of Warner v. Town of Gunnison, 2 Colo. App. 430,
31 Pac. 238 (1892), held that a tax-paying resident of a town was a competent
juror in town cases and this rule has now become accepted in the states. Ward v.
City of Florence, 144 S. C. 76, 142 S. E. 48 (1928); State v. Hudson Paving
and Construction Co., 95 W. Va. 610, 122 S. E. 173 (1924); accord, Letson v.
State, 7 Ga. App. 745, 68 S. E. 60 (1910). Likewise, the doctrine of implied
bias in the federal jurisdictions was abolished by the case of United States v.
Wood, supra, reasoning that bias and prejudice were a state of mind and not
Conn. 581

rison

v.

technical concept.
With the advent of the Wood case, the question arises as to just how close
the relationship between the jurors and one of the parties must be to render
the juror disqualified by the Sixth Amendment for partiality. Compare United
States v. Wood, supra, with Baker v. Hudspeth, 129 F. 2d 779 (C. C. A. 10th
a

1942).
Membership in a political committee is not necessarily a disqualification to
a juror. See Connors v. United States, 158 U. S. 408
(1895). However, it is
proper to question a juror on voir dire to determine if he has had relations
with enemy countries, United States v. Kertess, 139 F. 2d 923 (C. C. A. 2d
1944). When a juror has a business relationship with one of the parties, his
competency or incompetency as a juror is contingent upon the nature of the
relationship. If a juror is an employee of an insurance company who insured
one of the parties, the juror is
disqualified, but an employee of an insurance
company is a qualified juror in an insurance case if his company is a dis
interested party. Anderson v. Todd Shipyard Corporation, 63 F. Supp. 229
(S. D.N. Y. 1945).
As in the insurance case, a corporation stockholder is incompetent as a juror
in a case where the corporation is being sued or is an
immediately interested
party. Respublica v. Richards, 2 Dall. 224 (Pa. 1795).
The holding of the Frazier case, supra, represents a definite extension of the
doctrine laid down in United States v. Wood, supra, for the Wood case dealt
with only three jurors while the Frazier case doctrine deals with an entire
jury. Mr. Justice Rutledge predicates his holding in the Frazier case pri
marily upon the Wood case, which pointed out that the Constitution prescribes
no definite test for
impartiality beyond the guarantees of Article III and the
Sixth Amendment, which specify only a trial by jury which shall be
speedy,
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case, Mr.

Justice Rutledge concludes
subject of challenge for cause
due to impartiality in a government case, the government employees are in
the same class as an ordinary citizen in private employment and a jury com
posed of ordinary citizens is challengeable only when they are shown to be in
an actually biased state of mind.
In a vigorous four judge dissent speaking through Mr. Justice Jackson, the
minority states that it is not possible for every government employee to re
move "his dependency on the government
wholly out of his mind." They
concede that government employees are average people but not above human
crook the pregnant hinges of the knee where
frailty which leads men to ".
thrift may follow fawning." Therefore they say that it is undeniable "that
such a jury has a one-sided outlook" and this is not an impartial jury. Frazier
v. United States, supra at 515.
To disagree with the conclusion of the majority of the Court in the Frazier
.

not

the

.

it is necessary to either overrule the Wood case or conclude that a com
bination of impartial jurors could give birth to a partial jury. For does it
not follow that the implied bias of the jury would be the total of the implied
case

bias of the

jurors,

and since the Wood case, the

implied bias of the individual

government employee jurors is nil, therefore the implied bias of the govern

employee jury
tiality.
ment

would be nil unless the combination in toto creates par

The doctrine of the instant
a

is

government employee
one

the

of the

stigma

of

to

case

serve

as

does
a

more

juror

than extend the competency of
a case where the government

in

parties it completely frees government employee jurors from
prejudice arising from their relationship with the government.
�

ROBERT R. DICKEY

CONSTITUTIONAL LAW�Due Process of Law Requires Judicial Deter
mination of Citizenship in Exclusion Proceeding, Where Petitioner is
Resident of United States and Claim is Supported by Substantial Evi
dence.

May 20, 1945, John Delaney arrived at San Pedro, California, aboard
Schenectady, on which he was assigned as second assistant engineer.
Delaney, a lieutenant in the United States Maritime Service, left the United
States on June 10, 1944, on board the Schenectady, which ship was operational
ly employed in supplying oil to American task forces and during the course
of which she participated in several battle engagements in the Pacific. Upon
his return he was held by immigration officials as an alien entering the United
States without the documentation required by law. Delaney had resided con
tinuously in the United States for thirty years. The Board of Immigration
On

the SS
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of Delaney's alienage by a board of special inquiry,
ordered. He petitioned the district court for a writ of
habeas corpus on the ground that he was a native born citizen of the United
States. The district court found Delaney to be an American citizen and or
dered his discharge. The district director of the Immigration and Naturali

Appeals upheld

a

and his exclusion

finding

was

appealed on the contention that an administrative finding in
exclusion proceeding is final and no grounds exist for judicial inter
vention. Held: that the district court properly granted Delaney a judicial
trial of his claim of citizenship, the rule of administrative finality obtaining in
exclusion cases not being Constitutionally applicable to a resident of the
zation Service

an

United States.

Carmichael

v.

Delaney, 170

F. 2d 239

(C. C. A. 9th 1948).

On certificate from this same court forty-four years ago the Supreme Court
held that an administrative determination, made conclusive by statute, ad
verse

to the claim of

citizenship

in the absence of abuse of

United States
ness

on

of

a

person

discretion, is

not

into this country,
denial of due process of law.
The rule as to the conclusive
in exclusion cases was firmly

seeking entry
a

v. Ju Toy, 198 U. S. 253 (1905).
the courts of administrative findings

established by repeated affirmation of the principle of the Ju Toy case, supra.
Tang Tun v. Edsell, 223 U. S. 78 (1912) ; Kwock Jan Fat v. White, 253 U. S.
454

(1920). However, it was held in Ng Fung Ho v. White, 259 U. S. 276
(1922), that the due process clause of the Fifth Amendment entitles a resi
dent of the United States, who supports a claim of citizenship by substantial
evidence, to a judicial determination of that issue, before deportation as an
alien by executive order. From this holding and its reaffirmance, United States
ex rel. Bilokumsky v. Tod, 263 U. S. 149
(1923); Kessler v. Strecker, 307
U. S. 22 (1939), arose the equally firm rule that an administrative determina
tion is not conclusive on the courts in deportation cases. It is unquestioned
that Congress has the absolute power to exclude aliens, The Japanese Immi
grant Case (Yamataya v. Fisher), 189 U. S. 86 (1903), and this power may
be delegated to the executive to be exercised conclusively without review
by
the courts. United States v. Ju Toy, supra. The absolute
power of Congress
to deport aliens is also
unquestioned, Lapina v. Williams, 232 U. S. 78 (1914),
but by the delegation of this power to the executive, final power to determine
alienage cannot be given the executive since jurisdiction exists only as to aliens
and a claim of citizenship raises a question of jurisdictional and constitu
tional fact for judicial determinaton. Ng Fung Ho v. White, supra. In the
Ng Fung Ho case the court, emphasizing the importance of residence, drew a
sharp distinction between the finality of executive determination of claims
of citizenship of residents of the United States and of
persons stopped at
the border of the United States, as in United States v. Ju
Toy, supra. Through
the years since Ju Toy, the divergent rules as to the requirements of
procedural
due process of law in the determination of the issue of
citizenship have become
frozen on the basis of whether the proceeding is one of "exclusion" or one of
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"deportation". United States v. Watkins, 166 F. 2d 897 (C. C. A. 2d 1948).
The court in the principal case turned its decision
exclusively on the un
contested fact of residence. In building up the
importance of residence on the
question of the requirement of a judicial trial, the court relied heavily on the
decision in Ng Fung Ho v. White, supra. Straining to
support, by some sort
of precedent, its opinion that residence and not the mere form of
proceeding
is the controlling factor, the court cited a statement from Justice Brandeis'
concurring opinion in St. Joseph Stockyards Co. v. United States, 298 U. S. 38,
77 (1936), to the effect that "any resident of the United States who claims to
be a citizen" must be accorded a judicial trial as to any infringement of his
liberty; and footnoted an inferentially favorable statement from the exclusion
case of Quon Quon Poy v. Johnson, 273 U. S.
352, 358 (1927), to the
effect that where a petitioner, who "had never resided in the United States,"
sought admission, the mere fact of his allegation of citizenship did not en
title him to a judicial trial.
In a recent case, United States v. Watkins, supra, the Second Circuit Court
of Appeals seems to have reached a result at variance with the instant case, un
less it can be distinguished on the grounds that past residency was there in
volved. It was there held that the petitioner, who had been returned to the
United States as a repatriate, and excluded by the immigration officials as an
alien, was not entitled to a judicial review of his claim, even though there was evi
dence of prior residence in the United States. The court stated in the Watkins
case, supra, at 899, that it could find no case holding that the question of alienage
is one for judicial determination in an exclusion proceeding and that the cases
are unanimous in holding that a claim of American citizenship by one seeking
admission to the United States does not entitle him to a judicial trial with re
spect to the validity of that claim. At 900, the majority opinion said "nor
does it seem reasonable that the element of residence should add anything to
the
right to a court trial." However, in the dissenting opinion in the
Watkins case, supra, at 901, Judge Frank took a view very much in line with
that adopted in the principal case. The dissent relying on Ng Fung Ho v.
White, supra, pointed out that the Immigration and Naturalization Service has
no jurisdiction unless the person is in fact an alien, and, therefore, a review
of the administrative determination of alienage, since it constitutes an essen
tial jurisdictional and Constitutional fact, should in no way depend upon the
nature of the proceeding, but rather on the substantial nature of the evidence.
What the court in the principal case really did was to apply the rule of the
Ng Fung Ho case, supra, to an exclusion proceeding where the petitioner was a
.

.

.

resident of the United States. The effect of this is to guarantee to anyone who
raises and supports, by substantial evidence, a claim of citizenship, a judicial
trial on that issue regardless whether the nature of the proceeding is one of
exclusion or deportation, provided he is a resident of the United States. It

should be noted that residence is

a

question of fact, the administrative finding
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be, under present immigration laws, conclusive upon the courts,
if supported by substantial evidence, cf. Phillips v. Commissioner of Internal
of
Revenue, 283 U. S. 589 (1931), and that finality would not be a denial
due process. Edwin Cigar Co. v. Higgins, 17 F. Supp. 988 (D. C. N. Y. 1936).
Residence itself would not become a jurisdictional fact, but a finding of nonresidence would probably become an essential to the executive's final authority
of which would

exclude.

to

opinion in the principal case challenges the distinction made heretofore
a deportation proceeding and an exclusion proceeding involving a
resident of the United States, pointing out that: "There is no difference in their
[petitioners'] loss of freedom of movement or in the nature of the hardships
they are called upon to undergo. The sole distinction resides in the mere
matter of nomenclature. The distinction, we think, is of no moment insofar
The

between

the Constitutional guaranty of due process of law."
deciding whether the petitioner had a right to judicial trial

concerns

as

before

The court
on

his citi

involved by
question
zenship claim, disposed
Delaney's return to San Pedro within the meaning of Section 17 of the Immi
gration Act of February 5, 1917, 8 U. S. C. � 153 (1946), on the grounds of
the Supreme Court's holding in Delgadttlo v. Carmichael, 332 U. S. 388 (1947),
that the element of volition was lacking. Even though it was found that the
of the

petitioner's

return did not constitute

of whether

an

an

"entry"

was

"entry" within the meaning of the

statute, supra, the court went beyond this and held that whether or not an
entry was involved, it did not necessarily follow that an administrative finding
of

alienage

was

conclusive.

Ng Fung Ho case, supra, to the effect
resident of the United States is entitled under the due process of law
clause of the Fifth Amendment to a judicial trial upon the issue of alienage ir
respective of the nature of the proceeding, places the question squarely up to
The instant decision's extension of the

that

the

a

Supreme Court

as

to whether it will

eliminate,

or

at least

restrict, the

somewhat fortuitous and sometimes vague distinction between the requirements
of due process as to the opportunity for a judicial trial in an exclusion proceed
ing and in a deportation proceeding. It seems that a patent non sequitur would
be

perpetuated by continuing to differentiate between the Constitutional pro
tection of due process afforded a person claiming citizenship, when the claim
is supported by residency, on the grounds of whether he is at the border of the
United States or within the United States.
JOHN

w.

SrPES
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LAW�State Miscegenation Statute Violates
Equal Protection Clauses of Fourteenth Amendment.

Due

A white woman and a Negro appeal from the lower court's refusal to
grant
writ of mandamus to compel the Los Angeles County,
California, Clerk to
issue them a license to marry. In denying the license, a state
miscegenation

a

statute had been invoked.

Held, the miscegenation statute violates the equal
protection of the laws clause of the United States Constitution by impairing
the right of individuals to marry on the basis of race alone and by
arbitrarily
and unreasonably discriminating against certain racial groups. Although the
regulation of marriage is a recognized function of the state, a discriminatory
and irrational regulation unconstitutionally restricts "not only religious liberty
but the liberty to marry as well" and thus violates the due process clause
of the Fourteenth Amendment which in its concept of liberty encompasses the
Cal.
198 P. 2d
provisions of the First Amendment. Perez v. Lippold,
,
�

17

�

(1948).
Several

years after the Fourteenth Amendment of the Constitution an
Alabama Court declared unconstitutional a state miscegenation statute as vio
lating the Fourteenth Amendment on the ground that since the intent of the
Amendment was to destroy the distinction of race and color and not merely

the

in reference to each

other, a Negro has the same right
Marriage was declared to be a civil
contract within this interpretation. Burns v. State, 48 Ala. 195 (1872). This
case was subsequently overruled by Green v. State, 58 Ala. 192 (1878), with
the henceforth universal holding that such a statute does not unreasonably
discriminate against any race since it does not restrict one race more than
to

equalize

to make

a

races

contract

as

do white citizens.

the other.
Since the Burns case, supra, was overruled by the Green case, supra, the univer
opinion has been that miscegenation statutes do not violate the Fourteenth
Amendment because the state, by virtue of its police power, has the right
sal

marriage, State v. Gibson, 36 Ind. 389 (1871); State v. Jackson,
(1883), because it is more than a civil contract in that it creates
a relationship which vitally affects the morals and civilization of the people
and is an "essential institution in every organized society." Stevens v. United
States, 146 F. 2d 120, 123 (C. C. A. 10th 1944). In promoting the public welfare
it is reasonable that a state have the power to prohibit marriages between per
to control

80 Mo. 175

of different races, and there is no unreasonable discrimination because
such statutes apply equally to both black and white, State v. Jackson, supra;
Jackson et al. v. City and County of Denver, 109 Colo. 196, 124 P. 2d 240
sons

(1942); hence there is no violation of the due process or the equal protection
clauses of the Fourteenth Amendment. The exercise of the police power to
regulate marriage is valid regardless of its incidental effect upon the conduct
of
religious groups, Reynolds v. United States, 98 U. S. 145 (1878).

particular
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But, marriage is a right fundamental to the existence and survival of the race,
Skinner v. Oklahoma, 316 U. S. 535 (1942) and is analogous to the funda
mental right of parents to direct the upbringing and education of their chil
dren, Pierce v. Society of Sisters, 268 U. S. 510 (1924), and it cannot be re
stricted except for an important social objective and by reasonable means.
v. Lippold, supra.
answering the general rule on this point that such a law is not unreasona
bly discriminatory since it applies to both black and white, Jackson et al. v.
City and County of Denver, supra, two cases were cited by the court to show
that the equal protection clause does not refer to the rights of any particular
race but to the rights of individuals. State of Missouri ex rel. Gaines v. Canada,
305 U. S. 337 (1938), McCabe v. Atchison, Topeka & Santa Fe Ry. Co., 235
TJ. S. 151 (1914), and that the test of constitutionality of state action is whether
the rights of an individual are restricted because of his race. Separate facili
ties which afford substantially equal treatment to the members of different
races meet the right of an individual to be treated without
discrimination,
Plessy v. Ferguson, 163 U. S. 537 (1896), but this theory has no application
here because the "essence of the right to marry is freedom to join in marriage
with the person of one's choice." Perez v. Lippold, supra.
The California statute in effect does not prohibit the mixing of all races but
only that white persons may not marry Negroes, Mongolians, mulattoes or
Malays. Basing this on the ground that non-Caucasians are inherently physi
cally inferior without scientific proof is invalid. It must be noted that no
account is taken of the physical disabilities of Caucasians, if the purpose of
the statute is to prevent marriages between Caucasians and non-Caucasians
for reasons of public health or safety. Regardless of the physical
qualifica
tions of the individual, certain races are condemned as unfit to marry with
Caucasians largely on the premise of a hypothetical racial disability. In
carry
ing this argument to its logical conclusion, non-Caucasians who are pre
cluded from marrying Caucasians on physical grounds would also be
pre
cluded from marrying among themselves. Lack of concern with
respect to
the prevention of marriages of this category reveals "the
spuriousness of the
contention that intermarriage between Caucasians and non-Caucasians is so
cially dangerous on physical grounds."
This decision of the California court does no injury to the well-settled hold
ing that the state may regulate marriage; the court, in a split decision, holds
that it may not regulate it on the basis of race. This is the first time that such
a
statute, hitherto considered to have expressed a state's public policy, has
been held unconstitutional. The refusal of the
dissenting judges to depart from
the many precedents upholding such statutes serves to
emphasize the sharp
difference of opinion. And it will be opinion that will
ultimately determine
the matter� the opinion of the Supreme Court. For the issue to be met
by the
Court, when and if this case comes before it, is simply whether the statute

Perez
In
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it "applies to all persons alike." The Court must
"unreasonably." This is a matter of opinion.
AKTURO G. ORTEGA

CORPORATIONS�An Agreement Not to Sell or Transfer Voting Trust Cer
tificates or Stock Represented Thereby for Almost Ten Years Without
the Consent of Both Parties Is Invalid as an Unreasonable Restraint on

Alienability.
Plaintiff and

defendant, owners of a substantial portion of the stock of a
corporation, entered into a voting trust agreement, with themselves
as trustees, with the
understanding that neither of them would sell their
respective stock deposited with the trustees for a period of nearly ten years
and that, in the case of the death of one, the surviving stockholder would
have the option of acquiring the shares of the deceased shareholder. Plaintiff
seeks certain equitable relief, conceding that any right to relief is premised
on the validity of the
voting trust agreement executed by himself with the
defendant. Held, the Delaware statute legalizing voting trusts does not author
ize by way of a voting trust provision any restraint on alienability which
would be illegal if imposed on the stock itself. Tracey v. Franklin, 61 A. 2d
780 (Del. 1948).
Voting agreements generally have been held valid by the courts as long as
they do not contravene public policy. Voting trusts have been devised in re
cent years to create a more permanent proxy than is obtainable by means of
the voting agreement. The voting trust is recognized by more than twenty
states and in the other states will be deemed valid unless improper motive or
object is shown. The courts acknowledge the fact that such trusts are valua
ble for business reasons, especially today when the shareholders of giant cor
porations are ever more dispersed and incapable of voting in the best interests
of the corporation. See Voting Trust: its present status, 28 Geo. L. J. 1121.
Voting agreements and voting trusts have essential differences, but these
need not be discussed here since the court in the instant case has stated, for
the first time in Delaware, and probably in the country, that in determining
the validity of restrictions on alienability, voting trust certificates and the
actual stock represented thereby should be treated alike.
Only a small body of law has developed on the point of the validity of re
strictions on alienability of stock. See 5 Fletcher, Cyclopedia Corporations
1084. The Delaware courts have decided only two cases on the question. In
Lawson v. Household Finance, 17 Del. Ch. 1, 147 Atl. 312 (1929), aff. 17
Del. Ch. 343, 152 Atl. 723 (1930), the defendant corporation required by its
by-laws that the stock, before being sold to outsiders, should be first offered
to the corporation. This restraint on alienation was held valid because of the
nature of the business involved, namely, small loans and the consequent need
of having shareholders particularly interested in the business.
Delaware
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The second
22 Del. Ch.

case on

394,

the

point

2 A. 2d 249

was Greene v. E. H. Rollins and Sons, Inc.,
(1938). Here the certificate of incorporation

imposed restrictions on the transfer of common stock which in effect excluded
all persons from the field of possible buyers except the corporation. This
restraint on alienation was held unreasonable.
The instant case seems to be the first one in which Delaware has consid
ered the validity of a restraint on alienation in a voting trust agreement. It
is of

course

settled that

although

particular restriction would be

a

invalid if

by-law, it may be valid and binding on the parties thereto where
by an agreement of the shareholders. Krauss v. Kuechler, IS N.

imposed by
it is imposed
E. 2d 207, 117 A. L. R. 13SS (1938). Such an agreement is enforceable in
equity. Wilson v. Bowers, 57 F.-2d 682 (C. C. A. 2d 1932).
In the case under discussion petitioner and defendant conveyed the majority
of class B stock in the corporation to themselves as trustees in order to secure
competent management of the corporation and put into effect beneficial poli
cies; they agreed not to sell their stock without consent of the other party.
Neither could sell for the entire period of the trust even though the other
party might not desire to purchase his stock interest. The defendant con
a

tended that this surrender of the power of alienation cannot be sustained as
binding. The court accepts this view, holding that the denial of the right to
sell for the entire period is in se offensive; such a restriction could only be
justified by a strong business reason for it. And even assuming without de

the court

does, that the circumstances of this case are sufficient to
imposition of some reasonable restraint on the right of the parties
to alienate their stock interests, the situation here does not render the restric
tion reasonable. The purpose of the voting trust in question was to secure to
the two participants the right to elect two of the seven directors but for this
end, the court holds, the restriction for ten years is not reasonable even with
cross-options in case of death.

ciding,
justify

as

the

�

The court further holds that the agreement not to alienate the stock is an
of the voting trust agreement and therefore that both agree
ments must be invalidated.
This decision then broadens the bases on which courts can invalidate

inseparable part

voting

trust

agreements which unduly restrict the alienability of the stock certificates.

It will prove most helpful to the shareholder who has entered a
voting trust
agreement and who thereby is stripped of many of his rights and who "in law
is a stranger to the corporation.
His rights arise from contract and are
limited to its terms." State ex rel. Crowder v. Sperry Corp., 41 Del.
84, 94; 15
A. 2d 661, 664 (1940). The result in the instant case will
those who
...

.

.

.

protect

enter

a

voting

trust

agreement, the

terms

of which

subsequently

become
because of their basic but latent unreasonableness. Granted that the
principal case turns on its unique facts, yet it sets out sound principles for
the developing law in regard to voting trust agreements.
onerous

ROBERT F.

DRINAN, S.J.
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DOMESTIC RELATIONS�A Court of Equity, after a Custody Award plus
Monthly maintenance may, under Statute holding the Case open, refuse
a Money Judgment for Accumulated Arrears.
t

In 1934, the United States District Court for the District of Columbia,
awarded appellant, as against her husband, appellee, the custody of their
minor children and $50.00 per month as maintenance for herself and the
children. Appellee ceased payments in 1942, and in 1946 appellant brought

contempt proceedings

for

accumulated

Appellee cross-complained
appellant informed
appellee that she would accept no more payments under the name of Franklin,
and from 1938 to 1940 appellant lived openly with another by whom she
had a child stillborn in 1939. Appellant made no effort to collect maintenance
from 1941 to 1946. There was evidence that appellant was unfit for custody of
the children, that some of them lived with appellee who directly supported them,
and that appellant told appellee he need pay her no more money. The
District Court held appellant guilty of laches and estopped to seek further aid
of a court of equity by reason of her representations and conduct. Appellee
was granted a divorce, and ordered to pay appellant $25.00 per month for
maintenance of one minor child, but was not required to pay accrued arrears.
Appeal was taken on the failure to give judgment for accumulated arrears.
Held, equitable considerations will support a refusal to enforce payment of
accrued installments of maintenance. Franklin v. Franklin, 171 F. 2d 12 (1948).
for divorce

on

the

ground

of

arrears.

appellant's adultery.

In 1942

weight of authority has held that accrued installments
payable in installments constitute a fixed debt, the
and vested, and entitled to full faith and credit
absolute
thereto
being
right
under Article IV, Sec. 1, of the Federal Constitution. Sistare v. Sistare,
218 U. S. 1 (1909); Barber v. Barber, 21 How. 582 (1859); Phillips v.
Phillips, 165 Wash. 616, 6 P. 2d 61 (1931); Phillips v. Kepler, 47 App.
D. C. 384 (1918). As a necessary corollary, future installments of alimony
For many years the
of permanent alimony

become vested

on

their due date and

are

then entitled to full faith and credit.

general rule. Sistare v. Sistare, supra. However, this rule does
not hold true where, by reservation in the decree, by a prior decision, or
by statute the right to demand and receive future alimony is discretionary
with the court granting it. Sistare v. Sistare, supra; Lynde v. Lynde, 181 U. S.
183 (1901); Hartigan v. Hartigan, 142 Minn. 274, 171 N. W. 925 (1919);
Mayer v. Mayer, 154 Mich. 386, 117 N. W. 890 (1908).
This exception to the general rule is set forth in Sistare v. Sistare, supra,
and as laid down in that case must be interpreted as applying only to future
installments not yet accrued, unless there is express power in the court to
become
modify retroactively, in which case accrued installments would not
vested rights. This interpretation is necessary from the very holding in the
Court there held that the Connecticut Court was
case, since the Supreme
This is the
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in

error
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when it did not extend full faith and credit to accrued installments

alimony under a decree of a New York court even though the New York
court admittedly had the power to modify its decree as to future installments.
Further, in speaking of the power to revoke or modify accrued installments,
the Supreme Court said, in Sistare v. Sistare, supra, "and every reasonable
implication must be resorted to against the existence of such power, in the
absence of clear language manifesting an intention to confer it." This
doctrine was reiterated in Barber v. Barber, 323 U. S. 78 (1944).
Equitable considerations have had varying degrees of influence on the
courts in situations like the instant case. Courts are inclined to recognize
laches as a possible defense to an action for alimony or child support, but
generally such laches must be convincingly shown and in the majority of
cases this defense has not been accepted as sufficient. Dickinson v. Dickinson,
271 N. Y. 158, 2 N. E. 2d 524 (1931); Ashby v. Ashby, 174 Wis. 549, 183
N. W. 965 (1921). Some courts have accepted this defense. Hamilton v.
Hamilton, 104 Colo. 615, 94 P. 2d 127 (1939); Hollis v. Bryan, 166 Miss.
874, 143 So. 687 (1932). Also, the wife's acquiescense in the failure of the
husband to make payments of alimony or money for the support of minor
children, or her acquiescence in his payment of less than the amount stipu
lated, has, in the majority of cases, been held a defense to an action for the
full amount stipulated. McKee v. McKee, 154 Kan. 340, 118 P. 2d 544 (1941) ;
Wolfe v. Wolfe, 303 111. App. 188, 24 N. E. 2d 871 (1940). But some courts
require more than mere acceptance of such amounts. Rochelle v. Rochelle,
235 Ala. 526, 179 So. 825 (1938); Wilson v. Wilson, 186 Ark. 415, 53 S. W.
2d 990 (1932).
It should be noted that in most jurisdictions, where a decree awards
installment payments of alimony to a wife or for support of children, the
statute of limitations begins to run against each installment as it becomes
due, and only from that time. Arrington v. Arrington, 127 N. C. 190, 37
S. E. 212 (1900).
The District of Columbia Code provides: "After a decree of divorce in
any case granting alimony and providing for the care and custody of
children, the case shall still be considered open for any future orders in
those respects. D. C. Code, tit. 16, � 413 (1940). The United States Court
of Appeals for the District of Columbia has held that this statute "does no
more than authorize the
court, as conditions change, to alter or modify its
decree as to future payments;" and that it operates only prospectively, and not
retroactively. Biscayne Trust Co. v. American Security and Trust Co., 57
App. D. C. 251, 20 F. 2d 267 (1927); Caffrey v. Caffrey, 55 App. D. C.
285, 4 F. 2d 952 (1925). And it has been so held in a case involving a
similar Nebraska statute. Phillips v. Kepler, supra. In at least one case the
Court of Appeals for the District of Columbia has held that the fact that
defendant husband had made large gifts to plaintiff wife and their
children,
of

�
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while

failing to live up to the alimony payments decreed, did not render the
plaintiff wife's case lacking in equities. Biscayne Trust Co. v. American
Security and Trust Co., supra.
The decision in the instant case appears to go counter to the prevailing
settled law on enforcing payments of accrued installments of alimony, and
affiliates itself with the decidedly minority jurisdictions in holding that it
has the power to modify retroactively. And it further appears that this case
overrules the prior decisions of the court in similar cases. There are, how
ever, many equities involved in the case, raising the question of laches,
acquiescence and misconduct on the part of the appellant. It is on such
grounds that the decision is based. But, as pointed out in the discussion
above, equitable defenses are generally required to be convincingly shown.
As stated in the dissenting opinion, the law in the District of Columbia is
directly contra to the decision in the instant case. If the law is inequitable
to the appellee, he has only himself to blame, because he could have obtained
a modification of the 1934 order, but chose not to do so.
The instant case is important as having done one of two things. It must be
held to have overruled the prior decisions in the District of Columbia and
established the minority view as the law or to have liberalized the court's
view as to the sufficiency of equitable defenses in an action to enforce pay
ment of accrued installments of alimony.
e.

EQUITY

x.

bean

Literary Property in Manuscript is Separate from Manuscript

�

itself.
Trustees under the will

of the late Samuel L. Clemens

(Mark Twain)

action to enjoin publication of an unpublished manuscript
Twain in 1876. The author had submitted the manuscript
Mark
written by
to the Atlantic Monthly for publication, but it had been rejected. It appears
that the author had never expected to publish this manuscript in its present
form, but that it was submitted as an outline of a plot to be used by various
and American authors, each to develop the plot in his
well-known

brought

this

English

volume. No further disposition
way and then to collect the stories in one
of the manuscript is known until it appeared in the papers of a Dr. J. B.
own

Clemens from whom the defendant purchased in 1945; held, relief granted:
defendant purchased all the rights which Dr. Clemens had in the manuscript,
but the right to publish may not be inferred from mere possession. Chamber
80
lain et al. v. Feldman et al. New Sup. Ct. N. Y. App. Div., Dec. 20, 1948,

USPQ 85.

jurisdiction of equity to protect literary and artistic property rights
2 Swantson
been firmly settled since the famous case of Gee v. Pritchard,

The
has

449
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sought to restrain the publication of
letters written by the plaintiff to an adopted son (defendant) on matters
relating to defendant's conduct and morals. Defendant threatened to publish
these letters which were of a confidential nature. Since equity could not
enjoin publication of a libel (no jurisdiction to prevent crimes), nor could
the case be maintained on the premise of protecting plaintiff's feelings, but
only on some well-defined legal right, Lord Eldon declared that the plaintiff
had a "sufficient property in the original letters to authorize an injunction
unless she has by some act deprived herself from it." Id. 423. Some fifty years
earlier, Lord Apsley granted a temporary injunction to the executors of Lord
Chesterfield restraining the publication of the now famous letters by Chester
field to his son. Thompson v. Stanhope, Ambl. (Eng.) 737 (1774); See
also Pope v. Curl, 2 Atk. 342 (1741); Philip v. Pennell, 2 Ch. 577 (1907).
In an early New York case the court bluntly stated that "... an
injunction can never be granted, unless it appears that the personal legal
rights of the party that seeks the aid of the court are in danger of violation."
Woolsey v. Judd, 4 Duer 379 (1855). This case repudiated Hoyt v. Mac
kenzie, 3 Barb. Ch. 320, 49 Am. Dec. 178 (1848), and firmly established the
doctrine in the United States that the writer of a letter has "such property"
therein as to entitle him to enjoin any unauthorized publication thereof,
regardless of the literary value or character of the letter. Pomeroy, Equity
Jurisprudence � 1353 (Stu. Ed. 1907). All other reasons, such as enforce
ment of moral duties, prevention of breach of confidence, feelings of the
writer, honor and ethics were discarded.
In another "famous case" the executor of Mary Baker Eddy, the founder
of Christian Science sought an injunction to prevent an auctioneer of manu
scripts from publishing for advertising purposes and from selling certain
autographed letters of his testatrix. In granting the injunction the court
held that the publication of private letters, whether on matters of business,
literary topics or family affairs, if attempted without authority of the writer
may be enjoined. Baker v. Libbie et al. 210 Mass. 599; 97 N. E. 109 (1912).
402(1818).

In that

case

Lord Eldon

For extension of this doctrine see Ketcham v. Worlds Fair 1939, Inc. 34 F.
Supp. 657 (E. D. N. Y. 1940); Goldsmith et al. v. Comm. Int. Rev., 143 F.
2d 466 (C. C. A. 2d 1944).

Although the reported case actually held that the right of publication is
necessarily contained in physical ownership of an unpublished manuscript,
it presented the same jurisdictional problem confronting equity courts almost
150 years ago. The decision contains no astounding
observations, no con
flicting legal views, no bold departures; it fits smoothly into place beside
Gee v. Pritchard, supra, Pope v. Curl, supra, and Baker v. Libbie,
supra, it was
decided for the same basic reasons as those of Lord Hardwicke, Lord Eldon and
Lord Apsley.
not

FRANK P.

BARKER, JR.
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EVIDENCE�The

Statutory Phrase "If Supported by the Weight of Evi
dence" Is Construed to be "If Supported by the Preponderance or Greater
Weight" and Permits a Broader Scope of Appellate Review Than the
Phrase "If Supported by Substantial Evidence."

The Secretary of Agriculture instituted a proceeding under the authority
of the Commodity Exchange Act, 42 Stat. 998 (1922); 49 Stat. 1491 (1936),
7 U. S. C. � 1, et seq. (1946), against General Foods Corporation, et al., charg

manipulation and corner of the spot and future rye market, contrary
provisions of the Act. The case was decided in favor of the Secretary
and the defendants appealed to the Seventh Circuit Court of Appeals. Of
signal importance in this Court's determination of the case was its interpre
tation of the provisions of Sec. 6 (B) of the Act: "... the court shall have
jurisdiction to affirm, to set aside, or modify the order of the Secretary of
Agriculture, and the findings of the Secretary of Agriculture as to the facts, if
supported by the weight of evidence, shall in like manner be conclusive." The
Court indicated that this Section implied that a standard other than the
"substantial evidence" rule, controlling in the review of other administrative
orders, should be applied. Held: that said section means the order should
be vacated "unless this court concludes that it is sustained by the weight of
evidence, and to us this means the preponderance or greater weight." General
Foods Corporation et al. v. Charles F. Brannan, Secretary of Agriculture, 170
F. 2d 220 (C. C. A. 7th 1948).
The decision of the Court is a singular one, for it is the first to make such
a distinction between the phrases, "weight of evidence" and "substantial evi
dence" in a review of administrative orders. This distinction was suggested
in only one case, Nichols & Co. v. Secretary of Agriculture, 131 F. 2d 651
(C. C. A. 1st 1942), wherein the court, noting the phrase used in the Commodi
has plausibility." This
ty Exchange Act, said only that, "... the argument
court is the first to ground a decision on this distinction and, in so doing it
has decided against a vast body of precedent in general appellate review, and
has inculcated a decidedly novel interpretation of a statute into the appellate

ing
to

the

the

...

review of administrative orders.

long been established in general appellate procedure, that if
the findings
by the court or jury below are supported by substantial
such
findings are conclusive. "The weight of evidence," "competent
evidence,
and
evidence," "any legal evidence," "unless clearly contrary to the evidence"
in
evidence"
"substantial
for
substituted
are
"unless clearly erroneous,"
freely
of
All
rule.
evidence"
the
"substantial
of
cases
number
the vast
following
these phrases are universally interpreted as being synonymous with "substan
States v.
tial evidence." United States v. Bianco, 96 F. 2d 97 (1938); United
2d 664
F.
151
United
Roberts
v.
States,
Branson, 145 F. 2d 939 (1944);
57
v.
247
F.
2d
153
Lain,
v.
People
(1946);
Angelo,
(1945) United States
The rule has

of fact

;'
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Co. v.
Calif. App. 2d 123, 134 P. 2d 284 (1943); Idaho Gold Dredging
1017
2d
(1943); Hatfield
Boise Payette Lumber Co., 64 Idaho 474, 133 P.
Mullins v. Common
v. Commonwealth, 264 Ky. 721, 95 S. W. 2d 562 (1936) ;
v. Coca-Cola Bot
wealth, 269 Ky. 666, 108 S. W. 2d 658 (1937); Winfree
20 Tenn. App. 615, 103 S. W. 2d 33 (1941); Cockrell v. State,

tling Works,

135 Tex. Cr. R. 218, 117 S. W. 2d 1105 (1938).
The long established rule followed in appeals from administrative agencies
consonant with the
practice. The order of the ad
is

general appellate

entirely

ministrative officer has consistently been declared conclusive if supported by
substantial evidence. The provisions in the various Acts creating the agencies
seem to involve no
vary slightly in their wording, but these discrepancies
of
their variations, they have all been
difference in meaning, for regardless
Edison Co. v. N. L. R. B.,
In
Consolidated
evidence."
"substantial
construed as
229 (1938), the court said with reference to the Act creating
305 U. S.

206,

the Board: "We agree that the statute, in providing that 'the findings of the
Board as to the facts, if supported by evidence, shall be conclusive,' means
Substantial evidence is more than a
supported by substantial evidence.
It means such relevant evidence as a reasonable mind might
mere scintilla.
.

accept

as

adequate

to

support

a

.

.

conclusion."

The Consolidated Edison case, supra, is an example of the determination
by the courts of the true intention of Congress as to the evidence required
to

support the orders of the various agencies.

Exchange Act, 48 Stat. 881 (1934), 15 U. S. C. � 78 (y) (a)
(1946), provides that the Commission's findings shall be conclusive if "sup
ported by substantial evidence," as do the Acts creating the Federal Alcohol
Administration, 49 Stat. 978 (1935), 27 U. S. C. � 204 (h) (Supp. 1939),
and the Federal Power Commission, 49 Stat. 860 (1935), 16 U. S. C. � 836 (b)
(Supp. 1930). The Bituminous Coal Act, 50 Stat. 85 (1937), 15 U. S. C. �
836 (b) (Supp. 1939), and the Fair Labor Standards Act, 52 Stat. 1065
(1938), 29 U. S. C. � 210 (Supp. 1939), have similar provisions. The Federal
Trade Commission Act, 52 Stat. � 113 (1938), 15 U. S. C. � 45 (c) (1946),
and the National Labor Relations Act, 49 Stat. 453 (1935), 29 U. S. C.
� 160 (e) (1946), provide that the findings of the agencies as to the facts, "if
supported by evidence shall be conclusive." Despite these slight variations in
the Acts, they have been applied as the "substantial evidence" rule; and as
expressed by the Attorney General's Committee on Administrative Agencies,
"These differences in language seem to involve no difference in meaning." Rep.
Att'y. Gen. Comm. Ad. Proc. 89 (1941).
The Commodity Exchange Act alone uses the phrase "weight of evidence"
and indeed, until the instant case there was no adjudication whatsoever based
upon a significant distinction between this and similar statutory expressions
in regard to appellate review of administrative rulings. This fact is likewise
noted in the Attorney General's Committee report with the following comThe Securities
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ment: "Whether the variations
usually make any real difference in the
actual treatment of the administrative orders, and how much

judges'
difference, can

only be guessed. No cases useful in this respect have been decided under the
Walsh-Healey or Commodity Exchange Acts" (supra p. 90). The words used
in the Walsh-Healey Act are "if supported by the
preponderance of the evi
dence," 49 Stat. 2038 (1936), 41 U. S. C. � 39.
It is obvious from the above facts, that although no case has
explicitly
stated that "weight of evidence" shall be construed as "substantial evidence,"
there has been no contrary decision and in the light of the great number of
decisions under the Act for the past twenty-six years, it is a safe assumption
that the phrase has been tacitly considered by the courts as within the long
established "substantial evidence" rule.
The legislative history of the Commodity

Exchange Acts presents no ex
planation why the words "weight of evidence" were used, nor does it display
any intent of Congress that the phrase should imply that a greater amount
of evidence was needed to uphold the agency's order than was needed where
"substantial evidence" or merely "evidence" was required.
It is surprising in view of the importance of this original interpretation
of the Act that certiorari to the Supreme Court was not sought by the Secre
tary of Agriculture, for the decision was undoubtedly highly unsatisfactory to
him. It may be that the facts of this particular case, or the preparation there
for, were not strong enough to induce the Secretary to seek certiorari. It
seems certain that the correctness of this interpretation of the scope of appel
late review of an administrative order of the Secretary of Agriculture, as
defined by the Commodity Exchange Act, will be tested before the Supreme
Court in the not too distant future.
JOHN J. SWEENEY, JR.

MONOPOLY

�

It is Unlawful for the Owners of

Works to Combine their Copyrights
one Copyright by that of Another.1

The
motion

so

as

a

Number of

to Extend

plaintiffs, Alden-Rochelle, Inc. and one hundred
picture theatre operators, brought this action

and

the

Copyrighted
Monopoly of

sixty-three other

in the United States

District Court for the Southern District of New York against the American
Society of Composers, Authors, and Publishers (ASCAP). The first claim
was a private right of action for treble damages, conferred by statute, 38 Stat.
731 (1914), IS U. S. C. � IS (1946) on anyone injured by the conduct of
1

suit

Since this note

was

against General

Week 2340 (D. C. N.

written

Electric

a

Co.

decision for the government was handed down in its
United States v. General Electric Co., 17 U. S. L.

J. Jan. 19, 1949).
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another which violates the anti-trust law. The second claim is a suit for in
junctive relief, 38 Stat. 737 (1914, IS U. S. C. � 26 (1946), against threatened

damage because of ASCAP's violation of the anti-trust laws.
ASCAP is a voluntary association whose members hold copyrights
of the musical

eighty percent

on

The

compositions used in ^motion pictures.
picture producers to record their com
performing rights which they assign to

individual members license motion
positions on film, but retain the

ASCAP. Other copyright holders who are not members of ASCAP when
issuing similar licenses to the producers include therein the performing
rights. The producers, many of whom are ASCAP members through their
rent their films to the exhibitors with the
own music publishing firms,

provision in the contract that the film containing ASCAP compositions be
shown only in theatres which ASCAP has licensed. A further provision
provides that the exhibitors may not alter or delete any part of the film.
ASCAP issues to the exhibitors "blanket" or "per piece" licenses for the
performing rights of the musical compositions. The "per piece" license is
commercially impracticable. Therefore the "blanket" license is the only
It is good for one year and covers all ASCAP's copy
one actually in use.
rights. The fees derived from these licenses are divided among the members.
ASCAP, in negotiating with the plaintiffs for a new contract, had demanded
increased rates. The plaintiffs then brought this action. The court refused
the plaintiff's plea for damages because of their failure to show how they
had been injured by ASCAP's past conduct, but held that almost every part
of the ASCAP structure, almost all of ASCAP's activities in licensing motion
picture theatres involve a violation of the federal anti- trust laws, 26 Stat.
209 (1890), SO Stat. 693 (1937) IS U. S. C. � 1 (1946); 26 Stat. 209
(1890), 15 U. S. C. � 2 (1946); and therefore the plaintiff was entitled to
injunctive relief because of the threatened loss. Alden-Rochelle, Inc. v. American
Society of Composers, Authors, and Publishers, 79 F. Supp. 315 (S. D. N. Y.
1948) ; and an additional opinion amending the decree, 80 F. Supp. 900.
"Copyright is an intangible, incorporeal right in the nature of a privilege
or franchise.
Stuff v. La Budde Feed and Grain Co., 42 F. Supp. 493,
497, (D. C. Wis 1941). This privilege is entirely dependent upon statute
and is not intended to protect the ideas of the owner but the
expression or
illustration of them. Krafft v. Cohen, 117 F. 2d 579 (C. C. A. 3rd 1941).
Under � 1 (a) of our copyright law a copyright owner is given the exclusive
right, "To print, reprint, publish, copy and vend the copyrighted work."
61 Stat. 652 (1947), 17 U. S. C. ffl 1
(Supp. 1, 1946). These rights are
given to all copyright owners and last for the life of the copyright. The
remaining sub-sections under � 1 deal with additional rights which differ
according to the type of copyright. Section 1 (e) confers upon the owner
the exclusive right, "To perform it publicly for
profit if it be a musical
." This section also gives him the right to
composition.
mechanically
"

�

.

.
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reproduce his work. 61 Stat. 652 (1947), 17 U. S. C. � 1 Supp. 1 (1946)
The reproduction of a musical composition
along with the display of a motion
picture in a public theatre which charges admission has been held to be a
public performance for profit. Famous Music Corp. v. Melz, 28 F. Supp.
767 (D. C. La. 1939). The rights granted by � 1 (a) and � 1
(e) are con
sidered to be entirely separate and distinct rights. Interstate Hotel Co.
of
Neb. v. Remick Music Corp., 157 F. 2d 744 (C. C. A. 8th 1946).
In order to determine the relationship that exists between the
monopoly
of the copyright and the prohibition of monopoly set forth in the federal
anti-trust laws it is necessary to resort to the cases involving patents, inas
much as the fundamental principles in this field have evolved mainly from
the patent cases. It has been held that the principles that determine patent
cases are applicable where a copyright is involved, United States v. Paramount
pictures, 334 U. S. 131 (1948); and that the copyright monopoly does not
extend any further than that granted by the patent laws. Interstate Circuit,
Inc. v. United States, 306 U. S. 208 (1939) ; Straus v. American Publishers'
Assoc., 231 U. S. 222 (1913).
In the early cases that considered the relative position of the two, the
courts apparently felt that the inventor should be allowed certain reasonable
exploitation of his patent grant in order that he might achieve the profit
that the statute intended him to have.

It

was

held that the patentee had the

impose any condition on his licensee which was not by its very
nature illegal.
Conditions in contracts which fixed prices or kept up the
monopoly were not illegal. Bement v. National Harrow Co., 186 U. S. 70
(1902). A license restriction prohibiting the use of any other material in
the patented machine than that supplied by the patentee was held to be a
reasonable exploitation of the patent grant although these material were
unpatented and not included in the patent of the machine. Henry v. Dick Co.,
224 TJ. S. 1. (1912).
Since the period of these cases the country has seen the development of
numerous monopolistic combinations which have derived their power from
patent holdings. This, and the increased public resentment against mono
polies has caused the court to look more to the public purpose in the patent
laws rather than to the private gain of the inventor. Thus, today, the courts
apparently proceed on the theory that the patent grant is not an exception
to the anti-trust laws and treat an extension of the limited monopoly of the
patent as unlawful. International Salt Co. v. United States, 332 U. S. 392
(1947); Mercoid Corp. v. Mid-Continent Investment Co., 320 U. S. 661
(1944); United States v. Masonite Corp. 316 U. S. 265 (1942); Morton
Salt Co. v. Suppiger Co., 314 U. S. 488 (1942); Barnard and Zlinkoff, 17.
Geo. Wash. L. Rev. 1. In contradiction to this principle there still exists
the rule laid down in United States v. General Electric Co., 272 U. S. 476
(1926), that the owner of a patent can grant a license to manufacture and
right

to
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vend and can fix the price at which the licensee can sell the patented article.
But, in the first case in which the Supreme Court had an opportunity to rule
on this, United States v. Line Material Co., 333 U. S. 287 (1948, four justices,
dissenting on this point, thought that the rule of the General Electric, supra,
case should be overruled. Though the court failed to do so, the Line Material,
case and United States v. U. S. Gypsum, 333 U. S. 364 (1948), handed

supra,

day, confined the rule of the General Electric, supra, case to
a situation where only a single licensee was involved.
In accordance with this general approach to the patent cases it has been
held that the licensing of a patented device upon the condition that un
patented materials of the patentee be used in conjunction therewith is a
violation of the anti-trust laws. International Salt Co. v. United States, supra.
Such a condition is illegal per se regardless of the amount of commerce in
volved. See United States v. Columbia Steel Co., 334 U. S. 495, 522 (1948).
In principle it seems that a contract would be illegal whether the patented
article was conditioned on the use of an unpatented or a patented object.
In Transparent Wrap-Machine Corp. v. Stokes and Smith Co., 156 F. 2d 198
(C. C. A. 2d 1946). Judge Learned Hand considered the effect of the
principle in the Mercoid, supra, line of cases was to invalidate all attempts
of the patentee to control any subject outside the scope of the patent grant
itself, and thereby declare illegal a condition in the license requiring the
licensee to assign all improvement patents to the licensor. But, the Supreme
Court reversed the Circuit Court and Mr. Justice Douglas stated as one of
his grounds for distinguishing the Mercoid, supra, cases that here the patentee
was using one
legalized monopoly to acquire another legalized monopoly.
Transparent Wrap-Machine Corp. v. Stokes and Smith Co., 329 U. S. 637
(1947). The case of United States v. Paramount Pictures, supra, confined
the Transparent Wrap-Machine case to its facts and at p. 930 it was said
that the decision in that case was greatly influenced by the federal statute
governing the assignment of patents. In Ethyl Gasoline Corp. v. United States,
309 U. S. 436 (1940), where a good summary of the law concerning the
scope of the patent grant was given, the court said on p. 459, "The patent
monopoly of one invention may no more be enlarged for the exploitation of
a
than for the exploitation of an unpatented article
monopoly of another
or for the exploitation or promotion of a business not embraced within
the patent." In reliance upon this principle the court in the Paramount
Picture, supra, case held "block booking" unlawful, since it conditioned the
use of one copyrighted motion picture upon the use of another.
The anti

down the

same

.

.

.

...

held to have been violated where each patentee shared in the
United States v. Line Material Co., supra., The net

trust laws

were

monopoly

of the other.

result of the cases, with the

exception of the General Electric, supra, and the
Transparent Wrap-Machine, supra, cases, seem to be that any extension of
the patent monopoly, beyond that given by statute, will invade the
province
of the anti-trust laws.
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Judge Leibell, in the instant case, found that the theatre operators in
order to obtain motion pictures to exhibit were
required to obtain a license
from ASCAP. This conditioning of the use of the motion picture
upon the
use of the
copyright was brought about by the splitting of the recording
rights from the performing rights, and the clause in the contract of rental
requiring that the films be exhibited only in theatres having an ASCAP license.
The fact that the producers derived revenue from ASCAP's license fees
made them

a party to the illegal conspiracy.
The court applied the existing
law and held that this conditioning the use of one copyright upon the use
of another extended the monopoly of copyright beyond the grant. The fact

that such

a substantial portion of the market was affected made it
unnecessary
for the court to determine whether this conduct was illegal per se.
In order that substantial relief be granted the plaintiffs and that the
parties to the combination be prevented from continuing their illegal scheme

the court felt it

was necessary that the decree
prevent the splitting of the
performing rights; that these rights be owned by one party;
and that when the recording rights were assigned to the producers the per
forming rights also be assigned. In order to accomplish this the decree
restrained ASCAP and its members from enforcing the performing rights
as to those compositions which had already been assigned to the producers.
It also restrained ASCAP and its members from conspiring with the producers
for the purpose of including a clause in the contract between the producers
and the exhibitors requiring the exhibitors to obtain a license from ASCAP
as a condition to the exhibition of the licensed pictures. The remainder of the
decree operated upon performing rights of musical compositions which might
in the future be synchronized With motion picture films. As to these it re
strained ASCAP from obtaining them from its members, and restrained the
members from assigning them to any but the motion picture producers.
This case is important for its application to an anti-trust suit involving
copyrights, the doctrine largely developed in the patent field. It presents
a fine analysis of the manner in which a combination of copyright owners
may share in each others rights. Probably its greatest influence will be in the
sphere of economics and politics due to the number of individuals involved.
It may also serve as an illustration for the need of revision in our present
patent and copyright statutes.

recording

and

GUY

J. EAPPLEYEA
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Injured by the

NEGLIGENCE�Manufacturer Is Liable to Third Persons
Collapse of Defectively Constructed Grandstand.
Plaintiffs
when

the

injuries
stand

were

spectators

grandstand

to the Plaintiffs.

was

at

Under

manufactured

a

which

on

basketball

a

at

game

Purdue

University

seated collapsed, resulting in
contract with Purdue University this grand

they

by the

were

defendant and delivered

and installed in

November, 1946. Plaintifns contended that defendants well knew that
the grandstand was to be used by spectators during athletic contests and
other events, and that as a result of defendants' negligence in its construction
and installation the structure was imminently dangerous to persons using
it. Defendants moved to dismiss on the ground that no privity of contract
between plaintiffs and defendants was shown. Held, motion denied. The
liability of the manufacturer to third persons rests not on privity of contract,
but on the principles of forseeability and proximate cause. It is immaterial
that the performance was accepted by the contractee. McCloud v. Leavitt
Corporation, et al. Catt v. Leavitt Corporation, et al, 79 F. Supp. 286
(E.D. 111. 1948).
The general rule that the liability of a contractor for injury resulting from
his defective product does not extend beyond those persons privy to the con
tract, for lack of a legal duty, has its origin in Winterbottom v. Wright, 10 M.
and W. 109, 152 Eng. Rep. 402 (1842) and in National Savings Bank v.
Ward, 100 U. S. 195 (1880) (concurring opinion). In its early days it was a
harsh rule, which denied recovery to one who was injured by an explosion
following the mislabling of chemicals by a manufacturer. Davidson v. Nichols,
11 Allen 514 (Mass. 1866). The cases reflect little
change until the decision
in Huset v. J. I. Case Threshing Machine Co., 120 Fed. 865 (C. C. A. 8th
1903). This case, while reiterating the general rule, recognized certain
exceptions that had been engrafted during the intervening years: (1) where
the nature of the article is such as to preserve, destroy, or affect human
life,
such as poisons and explosives, Thomas v. Winchester, 6 N. Y.
(2 Seldon)
396, 57 Am. Dec. 455 (1852); (2) or where the owner of a defective
appliance invites a third party to use it on the owner's land, Cougktry v.
Globe Woolen Co., 56 N. Y. 124, 15 Am. Rep. 387
(1874), Heaven v. Pender,
11 Q. B. D. 503 (1883); (3) or where the article was known to be
inherently

dangerous to
Wellington v.

43 Pac. 398

life
Oil

or

limb and

Co.,
(1896).

was

104 Mass.

Further modification

of

the

sold without notice of its

64, 67 (1870), Lewis

v.

characteristics,
Terry, 111 Cal. 39,

rule awaited the decision of Mr.
Buick Motor Co., 217 N. Y. 382, 111 N. E.
1050 (1916). It was held that a third person
might recover from the manu
facturer of an automobile which, though
was
ordinarily not

Justice Cardozo in McPherson

equipped
user.

with

a

general

v.

defective wheel

so

that it became

a

source

dangerous
danger to its

of
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"If the nature of a thing is such that it is
reasonably certain to place life and
limb in peril when negligently made, it is then a
thing of danger." McPherson
v. Bidck Motor
Co, supra.

It

was here stipulated that
knowledge that the article would be used by third
persons without new tests was an essential element for recovery. Thus the
rule of the McPherson case based recovery on the
foreseeability of harm
resulting proximately from the negligence of the manufacturer and dis
counted the idea that a duty of care and diligence arose from contract alone.

So

obviously excellent was this rule, that a long line of cases has cited it
piously in decisions which have expanded it to the point where some jurisdic
tions now consider the general rule to have been swallowed up by its exceptions.
General Motors Corporation v. Johnson, 137 F. (2d) 320 (C. C. A. 4th 1943),
Roettig v. Westinghouse Electric �sf Manufacturing Co., S3 F. Supp. 588
(E. D. Mo. 1944), Bateman v. Doughnut Corporation of America, 63 Cal.
App. (2d) 711, 147 P. 2d 404 (1944), Carter v. Yardley,�Mass.�,64 N. E.
(2d) 693, 34 Geo. L. J. 377 (1946), Mesick v. Polk, 58 N. Y. S. (2d) 276
(194S).
In those cases involving buildings and appurtenances, the general rule
is that when the work has been completed by the contractor and accepted
by the owner, the liability of the contractor towards third persons ceases,
even though the injury complained of was the result of the negligence of the
contractor in the performance of the contract. Alschuler v. Rockford Bolt &
Steel Co., 318 111. App. 564, 48 N. E. (2d) 435 (1943). Ford v. Sturgis, 56
App. D. C. 361, 14 F. (2d) 253 (1926). In the latter case, a theatre patron
was injured when the roof of the building collapsed.
An action against the
contractor who erected the building was held not maintainable for want of
privity of contract.
"As affecting the liability of a contractor, the acceptance of the work
by the other party to the contract operates as the intervention of an inde
pendent human agency which breaks the chain of causation so as to preclude
a third party from asserting or relying on any duty on the part of the con
tractor to use care for his safety in the construction of the work." Travis v.
Rochester Bridge Co., 188 Ind. 79, 122 N. E. 1, 2 (1919).
In the jurisdictions which recognize the so-called Modern Rule, see 164
ALR 569, the opposite view of the contractor's liability is taken where the
work is turned over by the contractor in a condition so negligently defective
as to be imminently dangerous to third persons.
Recovery has been allowed
in cases involving elevators, bridges, and scaffolds. Berg v. Otis Elevator Co.,
Hamilton
64 Utah 518, 231 Pac. 832 (1924), Pennsylvania Steel Co. v Elmore
Contracting Co., 175 Fed. 176, 180 (1909).
The extreme view would make the manufacturer liable as an insurer. See
v. Coca Cola Bottling Co. of Fresno, 24 Cal. (2d) 453, 457, 150 P.

Escola

(2d) 436,

440

(1944) (concurring opinion).
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issue, the court
v. Nauracaj,
et al, 105 Ind. App. 574, 14 N. E. (2d) 339 (1938) as controlling, after
first considering the effect of the Travis case, supra, of establishing the general
rule of non-liability in Indiana. The controlling case held that where a tenant
contracted with the manufacturer for the purchase and installation of a
furnace, the landlord was entitled to damages against the furnace company
when the furnace was so negligently installed as to set fire to the building, the
landlord not being a party to the contract. The court here limited the scope
of the rule in Travis v. Rochester Bridge Co., supra, to public contracts and
concluded that it was not applicable to a case involving a private contract.
It was held that the furnace was not in itself imminently dangerous, but that
installed it became imminently dangerous and therefore outside the
as
general rule of non-liability as to parties not in privity. The court in Mc Cloud
v. Leavitt Corporation, et al.,
supra, concluded that according to the law of
Indiana a complaint based on negligence is not deficient for want of privity
of contract, but will stand where the defendant's product as installed and
ready for use is imminently dangerous to the anticipated user.
Some importance must be attached to the element of time as a factor' bear
ing on the imminence of the danger involved. In the case of Travis v. Roches
ter Bridge Co., supra, the defendant erected a bridge on a public highway under
In

establishing

in the instant

case

the

position

of the law of Indiana

on

this

looked to the decision in Holland Furnace Co.

contract with the county. There was an interval of five years between the
time the structure was completed and accepted by the county, and the collapse
of the bridge. Where the article has been satisfactorily used for an apprecia
ble length of time, the inference seems to be that it was all right when manu
factured and that there was no imminent danger involved in its use. Miller v.
Davis fcf Averill, Inc., et al., 61 A. 2d 253 (N. J. 1948), where the plaintiff
a

injured by the failure of an overhead crane which had been repaired by
the defendant two years before. The danger could
hardly have been immi
nent in view of the period of satisfactory service.
Also relied on as indicative of the state of the law in Indiana is the de

was

cision in Coca Cola

Bottling Works of Evansville, Inc. v. Williams, 111 Ind.
702, 706 (1941). Although McPherson v. Buick
was cited with apparent
approval, it is doubtful that the
court intended to extend the liability of the manufacturer to third
persons so
as to include
structures, buildings, and appurtenances.
"The original rule on this matter has been greatly restricted in the later

App. 502, 506, 37
Motor Co., supra,

N. E. 2d

decisions.
The rule now in the best-reasoned cases is that the manufacturer
of foods or bottled goods sold for human consumption
may be held liable to
the ultimate consumer for injuries caused by foreign deleterious substances
.

.

in such

.

goods, regardless

(1926),

.

.

.

of whether

or not there was a
privity of contract
Sturgis, 56 App. D. C. 361, 14 F. 2d 253
where the exception to the general rule requiring
privity of con-

between them.

See

.

.

.

Ford

v.
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manufactured and sold for human

consumption."
Williams, supra.
The inference drawn from the cases relied on by the court in McCloud v.
Leavitt Corp., supra, that the law of Indiana has been
changed so as to include
such a structure as a grandstand among the exceptions to the general rule of non
liability, is too broad. The position of the law of Indiana is in doubt and
awaits clarification in future litigations.
Coca Cola

Bottling

Works

of Evansville, Inc.

v.

J.

REAL PROPERTY�Acceptance of

Way

Bars

a

Claim to

a

Conveyance with
Larger Way as a Necessity.
a

a

E. BARNETT

Restricted

Right

of

Proceedings were instituted by Pete Marzo against the Seven Corners
Realty, Inc., for a ten foot right of way over the latter's land as a way of
necessity. In the deed of the dwelling house in question to Marzo, the Seven
Corners Realty, Inc., granted a two foot right of way over their own property
for so long as a certain highway which was to border the conveyed tract should
be cut off, discontinued or abandoned. The highway which has since replaced
said abandoned street was not laid out contiguous to the granted property but
was separated from it by a narrow gore of land negligible in extent.
Held: Having taken a restricted right of way by grant, grantee is barred
from claiming a way of necessity even though a necessity did and still exists.
Pete Marzo, et al., v. Seven Corners Realty, Inc., 171 F. 2d 144 (App. D. C.
1948).
A right of way being an easement and hence incorporeal at common law
lay in grant and not in livery and could be created by the grant of the owner
of the servient estate. Challis, Real Property % 41 (1887); Tiffany, Real
Property, � 792, p. 283 (3d ed. 1939). Both easements by prescription and
In the former
easements of necessity had the idea of a grant as their basis.
case there was presumed to be a grant which had been lost, this presumption
arose out of the exercise of a right for a statutory period; Coolidge v. Learned,
25 Mass. (8 Pick.) 503 (1829); and in the latter situation, that of easements
by necessity, presumption of a grant was implied from the nature of the land
conveyed. Easements of necessity are those created either by implied grant,
Marshall v. Martin, 107 Conn. 32, 139 Atl. 348 (1927); Holmes v. Seeley,
19 Wend. 507 (N. Y. 1835), or by implied reservation, Brigham v. Smith, 70
Mass. (4 Gray) 297, 64 Am. Dec. 76 (1855), but only the former could
have application to the instant case since the tract granted was the dominant
130, 61 Atl. 98 (1905).
of refusing to imply a grant in excess
policy
only
of the express words of a conveyance, Tiffany, supra, � 793, p. 290, n. 14, but
since the entire basis for an easement of necessity is the presumption of a
tenement.

Not

Graham

v.

Walker,

78 Conn.

do decisions stress the
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grant, such presumption

must fall when confronted with

an

actual grant. And

right of way by this grant is barred from later claim
ing a larger way as of necessity and based on the presumption of a grant in
consistent with the existing one. Haskell v. Wright, 23 N. J. Eq. 389 (1873);
Tiffany, supra, � 793, pp. 290-91.
The instant case represents an application of settled rules of law to a new
factual situation. The dignity of the original grant of easement is protected
from the onslaught of presumption while an estoppel operates to bar a grantee
from claiming that no grant exists in order that necessity may be invoked
to presume a more profitable one.
one

who has

accepted

a

JOSEPH

M. F. RYAN

TAXATION�When

Family Partnership, Valid Under State Law, Held In
Purposes, Equity Denies Husband Relief
for Mutual Mistake of Setting Aside Prior Gift of Assets to Wife Which
She Contributes as a Limited Partner, When Purpose of Gift Was Other
Than Tax Saving.
valid for Federal Income Tax

Plaintiff, O. William Lowry, brought a bill in equity against the Collector
of Internal Revenue for the Collection District of Michigan, his wife, Sara
Lowry, and others to set aside a gift made to her in 1937 of certain capital
stock owned

by him in the Charles R. Sligh Company, a Michigan corpora
tion. The bill was dismissed for want of equity against all defendants except
defendant Lowry. At the time of the giving, plaintiff owned one-half interest
in the corporation and gave one-half of his stock to his wife stating that he
wanted her to start

material and

building an estate
planned effect of the gift

of her
was

own.

It

to reduce

also proven that a
plaintiff's Federal income
was

liability.
Subsequent to the time of the gift, the stockholders of the Charles R. Sligh
Company in 1938 decided to dissolve the corporation and enter into a part
nership agreement. The purpose of this move was to lessen the Federal tax
burden and to obtain other advantages not material to this discussion. Plaintiff
and Charles R. Sligh were to be general
partners, while their wives were to
tax

be limited partners. Each of the four partners was to contribute one-fourth of
the assets of the partnership. These assets were the identical assets received
by the same four persons as stockholders on the dissolution of the Charles R.

Sligh Company. Defendant,

Mrs.

Lowry, reported

and

paid

a

tax

on

her

distributive share of the income of the partnership from 1938 until 1942 when
the Bureau of Internal Revenue contested her

right to the income; contend
merely one-fourth of the partnership
should have been reported by Mr.
Lowry.
Mr. Lowry on the grounds that the wife
contributed no capital to the partnership.

ing instead, that the full one-half
income properly belonged to and
A deficiency was levied against
rendered

no

service and

not

�

�
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deficiency

assessment was upheld by the Tax Court of the United State
Commissioner of Internal Revenue, 3 T. C. 730 (1944). On appeal, th
Tax Court's decision was affirmed. Lowry v. Commissioner of Internal Revenm
154 F. 2d 448 (C. C. A. 6th 1946). Certiorari was denied by the Supreme Coui
of the United States. Lowry v. Commissioner of Internal Revenue, 329 U. J

Lowry

v.

725

(1946).
Plaintiff, failing to achieve a favorable decision for refund of the deficienc
assessment, brought the present bill seeking to have the gift, made by him t
his wife, set aside on the ground of mutual mistake of fact. He alleged tha
the gift was made with the intent that the tax liability would follow it t
his wife. Having failed to attain this objective, Lowry v. Commissioner of In
ternal Revenue, supra, plaintiff sought to avoid additional gift tax liabilit;
and yet recover the property by having the gift to his wife revoked. Hek
the trial court's decision, refusing plaintiff the relief sought, be affirmec
Plaintiff, having as his principal motive in making the gift the creation of
separate estate for his wife, is not entitled to seek an equitable decree restoi
ing his property solely because he mistook his tax liability. Lowry v. Collet
tor of Internal Revenue, 322 Mich. 532, 34 N. W. 2d 60 (1948).
The tax decision involved in this case is an extension of the doctrine am
refinement of the principle announced in Commissioner of Internal Revenu
v. Tower, 327 U. S. 280 (1945).
The Tower case was the culmination c
effort on the part of the Commissioner of Internal Revenue to brush aside th
a

of a family partnership and assess the income
for tax purposes, to the person usually the husband or father who was i:
reality responsible for its creation. Reaffirmed in the Tower case were man

frequently employed fiction

�

�

prior rulings of the Supreme Court limiting family partnerships. The pui
pose of the revenue laws is, "the taxation of income to those who earn o
otherwise create the right to receive it and enjoy the benefit of it when paid.
Helvering v. Horst, 311 U. S. 112 (1940). Transactions between husband an
wife to reduce family income taxes are subject to special scrutiny. Helverin
v. Clifford, 309 U. S. 331, 335 (1939). The court in this case referred to th
three well-known requirements of the family partnership that, if present, wil
under the present revenue law prevent the partnership income from being at
tributed solely to the efforts of the husband. The Court stated at page 29C
"There can be no question that a wife and a husband may, under certain cii
cumstances, become partners for tax,

as

for other purposes.

If she eithe

capital originating with her or substantially contributes to the contrc
and management of the business, or otherwise performs vital additional sei
vices, or does all of these things she may be a partner as contemplated b
26 U. S. C. �� 181, 182 (1946).
The Circuit Court of Appeals expressly cited the Tower case in affirmin
the Tax Court's holding in Lowry v. Commissioner of Internal Revenue, supc
The Court, at page 449, stated, "The situation herei
as being controlling.
invests
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is closely analogous to that disclosed in the Tower case. The
wives here performed no service whatever. No capital not available for use
in the business was brought into the business as a result of the formation of
the partnership. As found by the Tax Court, there was no interruption in the

presented

business, which continued just as before under the management of Lowery
Sligh. As before, the taxpayers created the income; the only difference

and

that part of the income was diverted to the wives. The result was a 'mere
"
paper reallocation of income among the family members.'
Hence, it was almost an inevitable result that families, enmeshed in close
partnership agreements entered into before the attitude of the Commissioner
was

of Internal Revenue and the courts, as expressed in the Tower case, be
came known, should attempt to resist the effect of the doctrine and restore

title to property to persons who were being taxed on its income despite
their clever schemes to avoid the liability. Lowry, avowing such to be his
purpose, based his bill on the equitable doctrine allowing rescission and res
toration for mutual mistake of fact "as to existing and antecedent legal rights"
between the contracting parties. Renard v. Clink, 91 Mich. 1, 51 N. W.
30

legal

692,
Rep. 458 (1892). He also pleaded that his wife would be unjustly
enriched if she were allowed to keep the property when both he and she
were mistaken about the tax
liability following the gift to her.
To support his contention that he should be
granted the equitable relief
prayed for, plaintiff placed great reliance on another recently decided Michi
gan case, Stone v. Stone, 319 Mich. 194, 29 N. W. 2d 271 (1947), wherein
Am. St.

the court allowed the mother and father donors to

recover a

one-fourth interest

given to each of their two children. It was conceded, however, that the gift
was solely for the
purpose of reducing Federal income taxes to the donors.
When the gift was held ineffectual for the
planned result under the doctrine
of the Tower case, the court granted the relief
sought by the father; namely,
the setting aside of the transfer of
partnership assets to the children.
The Court, however, in
distinguishing the Lowry case from the Stone case
drew a sharp line between the
motivating reason advanced in each for making
the gift. The Court stated, "As
noted, the sole reason for making the transfer
to the

defendants in the Stone

case was

to minimize

Federal income taxes

on

the

profits derived from the operation of the partnership business.
The case
now before us
{Lowry case) presents a materially different situation. The bill
of complaint does not
allege that plaintiff made the gift to his wife, of the
.

.

.

corporate stock, for the purpose of minimizing his income tax
payments.
The reason that he gave her for
making the gift was that he wanted her to
have 'property of her own.' As he
expressed it, he wished her 'to build up
an estate.' That was his
'prime purpose' in making the gift."
It has been held that a
taxpayer may properly resort to every means and
device granted by the law to lessen his tax burden without
himself
to any

penalty. Gregory

v.

Helvering,

293 TJ. S. 465

subjecting
(1935). However there
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wide distinction between

legal tax avoidance and illegal tax evasion. Jewt
Com'r, 70 N. D. 229, 293 N. W. 386 (1940). Whei
therefore, a taxpayer fraudulently attempts to evade taxes by making a gii
of taxable property contrary to a statute, the donor or his heirs have no stand
ing in equity to set aside the gift for mutual mistake of fact. Delgado v. Dei
gado, 42 N. M. 582, 82 P. 2d 909 (1938). But where there is no attemp
by the taxpayer to evade taxes, but merely to bring about a tax saving b
conditionally assigning a fractional part of a participation interest in a frar
chise to his infant daughter, the condition not being able to be satisfie
under the revenue laws, the court allowed a restoration of the gift to th
father. Heaton v. Heaton, 55 N. Y. S. 2d 154 (1945).
The conclusion to be reached from these cases is that where a legal rela
tionship, such as the family partnership, entered into and valid under Stat
law, is disregarded for Federal income tax purposes, the intent of the done
or contractor at the time of the creation of the relationship or making of th
gift controls as to whether or not he can rescind the agreement or gift fo
mutual mistake of fact. If his intent is solely to minimize taxes, and thi
result is not achieved, then equity will restore legal title to the donor or con
tractor. On the other hand, if the donor's intent is only in part to reduce hi
tax burden, or in some respect tainted with fraud or illegality, equity will no
lend its rescinding powers. The moral is obvious. Future donors should avoi
any duality or illegality of purpose.
a

Tea Co.

v.

State Tax

JON

R. COLLINS

The Owner of an Automobile, Who Violates Statutes by Leaving th
His Automobile and Failing to Register It, Is Not Liable for Ir
in
Key
juries Caused by a Thief's Intervention.

TORTS

�

failed to register his car as required by statute. The owner
unlocked in a public street (or in a private parking lot, th
car
left
the
agent
The car was stole
evidence conflicting) with the key over the sun visor.
was
the
thief
while
and the plaintiff was injured
driving. Held, that the owr
er's breach of statute was not the proximate cause but that the conduct c
A

car owner

.

the thief was an
guard and hence

against which the owner
liable. Galbraith v. Levin, 81 N.

intervening
was

1948).

not

cause

was

not

bound t

E. 2d 560

(Mas:

supported by the common law rule which holds tha
i
may be negligent, as a matter of law this negligence
although
76
So.
(La. Api
not the proximate cause. Castay v. Katz & Bestkoff, 148
man
1933) (truck left with motor running on Mardi Gras evening when
27
Lotito
v.
suit
on
the
on
Kyriacus,
dismissed) ;
appeal,
streets,
people were
and new:
599
Y.
2d
S.
74
N.
(where
Div.
(4th
Dep't
1947)
police
635,
App.
The instant
the

case

owner
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constantly warned against leaving key in unlocked car because of many
thefts, complaint dismissed, affirmed on appeal); Wilson v. Harrington, 269
App. Div. 891, 56 N. Y. S. 2d 157 (3d Dep't 1945) (judgment of dismissal),
aff'd, 295 N. Y. 667, 65 N. E. 2d 101 (1946); Walter v. Bond, 292 N. Y.
574, 54 N. E. 2d 691 (1944) (jury found for plaintiff, on appeal reversed on
law and complaint dismissed) ; Curtis v. Jacobson, 54 A. 2d 520 (Me. 1947)
(jury gave plaintiff verdict, on appeal verdict set aside and motion for new
trial sustained); Wannebo v. Gates, 34 N. W. 2d 695 (Minn. 1948) (in
volved a city ordinance, where the thief was no longer in flight, the court ex
pressly stating that it was not determining what the result might be if the thief
were still in flight); see Kennedy v. Hedberg, 159 Minn. 76, 79, 198 N. W.
302, 303 (1924); Kelly v. Davis, 48 R. I. 94, 98, 135 Atl. 602, 603 (1927).
The leading jurisdiction contrary to the holding of the principal case and
the common law rule is the District of Columbia. Ross v. Hartman, 78 U. S.
App. D. C. 217, 139 F. 2d 14 (1943), 32 Geo. L. J. 203. In the Ross case
the court sustained the plaintiffs motion for a directed verdict and as a matter
of law held the owner liable for the negligent act of his agent who violated a
traffic regulation by leaving a truck unattended in a public alley with the
ignition unlocked and the key in the switch. Furthermore, in the District of
Columbia in cases where no traffic regulation was violated, the common law
rule has been modified and the owner found liable in Schaff v. Claxton, 79
U. S. App. D. C. 207, 144 F. 2d 532 (1944), aff'd, 169 F. 2d 303 (D. C.
1948); and Bullock v. Dalstrom, 46 A. 2d 370 (D. C. Mun. App. 1946)
where the trier of facts found that there was not only negligence but also
found that such negligence was the proximate cause, thus submitting the ques
tion of proximate cause to the jury, while at common law that would not
have been done as stated above. In the Schaff case, supra, a truck was left
in a private parking lot behind a restaurant while a delivery was being made.

papers

In the Bullock case, supra, a taxi with a passenger in it and with the motor
running was left momentarily by the driver. But even in the District of

Columbia the courts refuse to impose liability on the owner or on a negligent
garage bailee (again no statute involved) where the accident occurred
twelve hours after the theft and the car was being driven by one to whom
the car had been loaned by the thief. Howard v. Swagart, 82 U. S. App. D. C.
147, 161 F. 2d 651 (1947).

parking

Therefore the position in the District of Columbia appears to be:
1. Once negligence is found on the part of the owner or his
agent, either
as negligence per se
by breach of a traffic regulation or negligence aside from
any regulation by means of the reasonable and prudent man test, then
2. The owner may be liable for the injuries caused by the thief while
driving the car so long as the original thief is driving and the accident occurs
within a short time after the theft (twelve hours being too
long), and
3. Where a traffic regulation is violated by
leaving a key in a car

parked
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in a street or public place the owner is liable as a matter of law and tl
plaintiff is entitled to a directed verdict, thus taking the question of prox
mate cause away from the jury.
After a thorough research Illinois appears to be the only other jurisdictio
which has followed the Ross case, supra. Ostergard v. Frisch, 333 111.
Apj
359, 77 N. E. 2d 537 (1948).
The principle under discussion has an interesting history in the jurisdictio
of the instant case. In Slater v. T. C. Baker, 261 Mass. 424, 158 N. E. 77
(1927) the law was established that an owner of an automobile is not. liabl
for the actions of a thief even though the car was left in a public street, ur
locked, and with the keys in it in violation of a statutory requirement. Thi
principle was reaffirmed in Sullivan v. Griffin, 318 Mass. 359, 61 N. E. 2
330 (1945). But after the Slater case and before the Sullivan case the Suprem
Court of Massachusetts decided in Malloy v. Newman, 310 Mass. 269, 3
N. E. 2d 1001 (1941) (directly overruled by the instant case) that if the fac
that the car was unregistered, which is also contrary to statute, were adde
to the fact that the car was left unlocked and with the keys in it, that a jur
could find the owner of the car liable for injuries inflicted by the thief. Speak
ing of the irregularity of these decisions the court at page 563 in the princips
case stated: "... in both situations the original conduct of the defendant cor
sisted of negligence arising from the violation of a statute, yet in the one cas
the act of the thief is held to make that negligence of no consequence while i:
the other it is held that the negligence is still operative or at least can b
found

so

to be."

early decided and it has been consistently upheld in Massachusett
unregistered automobile in violation of a statute requiring registra
tion is a trespasser and as such the driver is liable for all injuries regardles
of how careful he might have been, Dudley v. Northhampton, 202 Mass. 443
89 N. E. 25 (1909), but it was not determined until the Newman case that
It

that

was
an

thief did not break the chain of causation. In the Newman case, supra, at 100J
the court states that the statute requiring registration, which is criminal i:
nature, has been interpreted as being for the safeguard of the people and that
"A consequence of the violation of a statute imposing criminal liability is tha
such violation is evidence of negligence of the violator 'as to all conse
"

Furthermore that coui
quences that the statute was intended to prevent.'
not
break
the
causal connection be
did
that
the
thief's
maintained
negligence
tween the original negligence and the injury but rather combined with th

original negligence to constitute the proximate cause. It was not necessarj
the court ruled, that the owner should have foreseen that his negligent conduc
would be followed by the negligence of another in the operation of the car. Sud
conclusions could not logically be reconciled with the decisions in the Slate
and Sullivan

Therefore,

cases.

to achieve

consistency

in

reasoning

the

Malloy

case

has beei
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intervening act of a thief does, relieve
though the owner violated statutes concern
liability
ing the removal of the key from the switch or regarding the registration of
the car, or both. Furthermore, this case, in contradiction to the Ross case,
supra, reaffirms the stand taken in most jurisdictions which have passed judg

overruled and
the

owner

ment

on

of

now

a car

in Massachusetts the

of

even

the matter in that when

a

thief intervenes the

owner

of

a car

is not

liable to the public for the risk created by his original negligence.
The principle case clarifies the legal issue involved in all related cases, that
is, once the negligence of the owner is established, either by breach of statute
or

aside from any statute, what effect does a thief have on proximate cause?
some future date all automobiles are regarded as inherently danger

If at

instrumentalities then the

holding of the owner's negligence as the proxi
might easily be justified, but in absence of such and until a statute
is drafted which clearly imposes civil liability for the acts of a thief, there is
no logical justification for shackling the owner with the burdens of an insurer.
In the meantime, as a matter of law, the owner-defendant should be relieved
of liability, but certainly at the least the question of proximate cause should
remain for the jury's determination.

ous

mate

cause

JOHN

WILLS�Where

Codicil Bore

Only the Subscription of the Testator at the
Death,
Signatures of the Three Subscribing Wit
Were Added Thereafter, Codicil Was Denied Probate.
a

Time of His
nesses

C. MITCHELL

and the

This proceeding arose in a Surrogate Court. The issue involved is the
validity of the execution of a script, ostensibly a codicil to a last will and
testament executed by the testator. Proof adduced at the hearing revealed
that the propounded instrument bore only the subscription of the testator
at the time of his death and that the
signatures of the three alleged witnesses
were added thereafter.
The court was of the opinion that, if probate was
granted, the final disposition of the estate would not depend upon the inten
tion of the testator, but upon the "whim or
caprice" of witnesses, contingent
on
when, if ever, the latter signed the instrument. Accordingly, probate was
denied, on the basis that a will takes effect at the instant the testator dies,
and as the proffered codicil was not a perfect instrument at that
time, it had
no
legal efficacy. In re Cannock's Will, 81 N. Y. S. 2d 42 (1948).
The Cannock case is the first in all
officially reported English and Ameri
can case law, in which a codicil was offered for
probate when all witnesses
had signed after the death of the testator. The New York Court went back
to In Re Fish's Will, 88 Hun
56, 34 N. Y. Supp. 536 (1895), aff'd on opinion
of the lower court, 153 N. Y.
679, 48 N. E. 1104 (1897), in which probate of
a will was denied where one witness
had signed during the lifetime of the
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testator, and the others thereafter, and on which case they solely relied t<
predicate their holding. In the Fish case, supra, the court, without citing ;
single authority, developed its own rationale and denied probate on the fol
lowing propositions: (1) The New York statute requires the signature of tw<
witnesses, and they must become such during the lifetime of the testatrix
(2) A will must be a valid perfect instrument at the time of the death of thi
testatrix, for it takes effect the instant the latter dies, and, if invalid at tha
time, life cannot be given to it subsequently by the act of a third party
(3) That if the act of subscribing by the witnesses can be performed imme
diately after the death of the testatrix, then it may be done in a month, or i
year, or ten years thereafter, with the same effect. In such a case the ultimate
disposition of the will would not depend on the intent of the testatrix but rathe:
upon the will or desire of the persons who had requested to sign as wit
nesses. The court added, that it was not the intent of the legislature to giv<
witnesses such power; and, (4) The request of a testatrix to witnesses to sigi
a will is ambulatory and may be revoked at any time.
At the time witnesse:
subscribe their names there must be a present existing desire by the testatrL
that they sign. But here obviously such desire did not exist when the secon<
witness signed the will, for Mrs. Fish was then dead. The Cannock case cite<
and set forth the Fish case at length, reiterating its doctrine with completi
approval.
The English Statute of Frauds and Statute of Wills and almost all Americai
wills' acts require the will to be attested and subscribed in the presence o
the testator. New York constitutes one of the few exceptions, as its statuti
merely requires two or more witnesses to sign at the end of the will. Conse
quently, in New York, which jurisdiction governs this case, a will is dul]
executed when the witnesses sign within a reasonable time after the executioi
of the will, though they sign in the absence of the testator. Lyon v. Smith
11 Barb. 124 (N. Y. 1851) (where witness subscribed his name in an ad
joining hall and out of testator's sight) ; Herrick v. Snyder, 27 Misc. 462, 59 N. Y
Supp. 229 (1889) (witness signed will fifteen minutes after testatrix, in ai
adjacent house, 100 feet away from testatrix's dwelling and out of latter':
sight); and In re Phillip's Will, 34 Misc. 442, 69 N. Y. Supp. 1011 (1901]
(signatures were affixed in a room adjacent to that in which decedent wa
lying).
It is agreed that the purpose of these statutes is to prevent fraud and per
jury, and to insure that the genuine will is the one which witnesses sign
Bullock v. Morehouse, 19 F. 2d 70S (App. D. C. 1927); Kitchell v. Bridge
how this pro
man, 126 Kan. 145, 267 Pac. 26 (1928). It is difficult to see
vision of the statutes can effectuate that purpose. For if testator's name i
forged to the will, and the entire transaction is fictitious, it is equally as eas:
to testify to the presence of the testator as to any of the other facts whicl
did not happen. Page, Wills (3rd ed.) � 353. Professor Page shows that th
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provision is to render invalid a great many wills which
genuine expression of testator's wishes.
The courts in those states that require witnesses to sign in the presence of
the testator, have applied two tests in determining presence: (1) the sight test,
and, (2) the conscious presence test. In applying the sight test, it is said that
the witness must be able to see the will and the act of signing, Quirk v. Pierson, 287 111. 176, 122 N. E. 518 (1919). He must be able to see either the
paper on which the writing is being done, Green v. Davis, 228 Ala. 162, 153 So.
240 (1934), Nock v. Nock's Ex'rs, 51 Va. 106 (1853); or the motion of the
pen as the letters are formed, if he subsequently sees the signature as thus
written, Ayers v. Ayers, 43 N. J. Eq. 565, 12 A. 621 (1887). The weight of
authority today favors the "sight test" that the will shall be held attested in
the testator's presence, if he sees the witness sign, or if he could have seen
them had he desired, 115 A. L. R. 689; Branson v. Martin, 384 111. 129, 51
N. E. 2d 149 (1943); In re Williams' Estate, 158 Kan. 734, 150 P. 2d 336
(1944), Note, 13 Rocky Mt. L. Rev. 345, 347.
In order to prevent much of the injustice brought about by the strict appli
cation of the sight test, other jurisdictions have more liberally construed the
term "in the presence of," in applying what has become known as the "con
scious presence" test. This doctrine is set forth in Cook v. Winchester, 81
Mich. 581, 46 N. W. 106 (1890), where it was held that the witnesses sign
within the presence of the testator, "If they sign within his hearing, knowledge
and understanding, and so near as not to be substantially away from him."
A number of cases have adopted this liberal rule. Its more recent expressions
are found in In re Damaris' Estate, 166 Ore. 36, 110 P. 2d 571 (1941) (pro
bate of will was granted where testatrix on operating table could see only one
witness in adjoining room, although she was conscious of fact that both wit
nesses were signing her will) ; and in In re Tracy's Estate, 182 P. 2d 336
(1947) (witnesses signed will of bedridden testatrix in an adjoining room,
within her view and hearing, although she could not see the signing).
But in all states, regardless whether their statutes require the witnesses to
sign in the presence of testator or not, it is universally agreed that the testa
tor must have sufficient mental capacity to know that the act of
signing is
being done. For if a person is insensible, asleep, or dying, the signing is not
in his presence, regardless how close to him the act occurs, Right v.
Price, 1
Doug. 241, 99 Eng. Rep. 157 (1779) (testator was insensible when he
signed); Orndorff v. Hummer, 51 Ky. 619 (1851) (testator was in a coma or
asleep when witnesses signed in the same room) ; Walters v. Walters, 89 Va.
849, 17 S. E. 515 (1893) (testator dying and in coma); and Estate of Lynch,
70 Cal. App. 2d 392, 161 P. 2d 24 (1945)
(court stated that to sign in the
presence of testator, the latter must know what is transpiring, physical pres
ence alone isn't sufficient).
Manifestly, the Cannock case is unable to satisfy

practical
are

effect of this
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�
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the prerequisite of consciousness. For it would be absurd to even discus!
whether a dead man could be conscious or cognizant of his surroundings.
The New York Court could have refused probate in the Cannock case en
tirely on the basis that a will speaks as of the death of the testator. Gray v
McCausland, 314 Mass. 743, SI N. E. 2d 441 (1944); Kindred v. Anderson
209 S. W.2d 912 (1948); Miller v. Reich, 134 N. J. Eq. 28, 34 A. 2d 143
(1944); In re Willett's Estate, 178 Misc. 1000, 36 N. Y. S. 2d 992 (1942);
and In re Kazanjian's Will, S3 N. Y. S. 2d 275 (1947). In essence, these case:
hold that the validity or invalidity of a will must be determined at the instanl
testator dies.

invalid
valid

an

Applying this principle, it is clear that Cannock's codicil wa<
death, and at the time of death; and being in
could not become valid following his death, by witnesses' signa

instant before his

then,

it

tures subscribed

thereafter.

Vosseler, in commenting on In re Fish's Will, supra, in Vosseler
Law of Wills, % 18 at p. 30, stated, "The reasoning of the court would seem tc
indicate that not only must all witnesses sign prior to the testator's death
but that knowledge by the testator of such signing by the witnesses is essen
tial to validity." After a lapse of fifty-three years the New York Court con
firmed Vosseler's belief, adhering to In re Fish's Will to apply its doctrine ovei
slightly extended facts, for all the witnesses signed after the testator in th�
Professor

Cannock

case.
FRED DORE

BOOK REVIEWS
THE ELEMENTS OF LEGAL CONTROVERSY�by
Foundation Press, Inc., Brooklyn, 1948. Pp. xxxi, 756.

Jerome
$7.50.

Michael.

The

This work is an excellent case book for an introductory or first course
in the law of civil procedure. Like most modern case books, it does not
limit its source material to judicial decisions but, in addition, draws
heavily on standard treatises, articles in legal periodicals, reports of
committees and commissions, and similar material. Further, it quotes
from the Federal Rules of Civil Procedure and procedural
prevailing in many of the principal code States. The
author intersperses some very helpful comments of his own on many of
the topics covered in this volume.

liberally

statutes and rules

indicated, this book does not purport to cover the entire field
procedure, but is intended for an introductory or first course in
that field. This is probably the reason why it is limited almost entirely
to code pleading and Federal civil procedure, and hardly touches common
law pleading. The reviewer assumes that it was the author's intention
that this aspect of the subject should be covered by other case books.
Although common law pleading fortunately still prevails in only three
or four States, which will
probably reform their procedure in the near
some
future, nevertheless,
understanding of common law pleading perhaps
accentuated by a few horrible examples taken from old English cases,
is essential to an understanding of modern liberal procedure. "The his
tory of what the law has been is necessary to the knowledge of what the
As first

of civil

law is."
The author has covered a wide range in his selection of
materials, and
has included some very illuminating reading matter which had gradually
sunk into obscurity. He has rescued from undeserved oblivion such in
structive publications as The Report of Her Majesty's Commissioners
on the
Superior Courts of Common Law, the Report of the New York
Commissioners on Practice and Pleadings, published in 1848, and similar
matter.

The reviewer's attention

was

particularly

attracted

by

the author's

introduction in which he expresses the opinion that "the final
end of

or

ultimate

legal education ought to be the good artist in law." The author
emphasizes the importance of both theoretical and practical aspects of
legal education, in addition to the indispensable moral foundation. It is
refreshing to read these observations on the importance of a thorough
intellectual background for practice of the law. Unfortunately, modern
471
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developments in college education frequently let into the law schools and
thereby into the legal profession young men and women who have not
been given the opportunity of an essential cultural background. The
practical abandonment of a study of the classics is probably one of the
causes of what every judge and every older
lawyer sees every day in the
a
lack
of
of
the
courtroom, namely,
ability
younger members of the bar
to use their mother tongue, both orally and in writing, with the
felicity
and the grace which used to prevail in former years. Fortunately, the
pendulum seems to have begun its backward swing, as appears in some
recent educational experiments.
ALEXANDER

HOLTZOFF*

STATE LABOR RELATIONS ACTS, A STUDY OF PUBLIC POLICY�by
Charles C. Killingsworth. University of Chicago Press, Chicago, Illinois, 1948.

Pp.

x,

328.

$4.00.

Because of the preoccupation of the press and the digest services
with decisions of the National Labor Relations Board and the United
States courts, few practitioners in the field of labor law have paid
more than casual attention to developments among the state boards.
Yet in the past twelve years eleven states have passed comprehensive
industrial relations acts. These were patterned primarily after the Wag
ner Act but in a number of jurisdictions also contain provisions which
anticipated by several years certain features of the Labor-Management
Relations (Taft-Hartley) Act. 61 Stat. 136, 29 U. S. C. A. � 141-197

(1947).
As most of these state boards have rendered hundreds of

decisions,

many of which were reviewed by local courts, it will readily be seen
that an important body of case law has been built up in the states which

comparison and contrast to developments in the federal
Moreover, these state acts, because of their variety, have pro
vided a testing ground for the ideas which crop up whenever labor
legislation is discussed. Consequently the results of these experiments
deserve careful study by any lawyer or economist who is called upon
for advice in the formulation of new legislation.
Professor Killingsworth's book is the first attempt which has been
made by any legal scholar to analyze these various state enactments
and their administration by their respective boards. He has examined
invites both

field.

*

Judge

of the District Court of the United States for the District of Columbia.
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the actual operation of the statutes in the eleven states which have
passed labor relations laws in a text of some 266 pages and noted their
points of departure in substance and procedure from the national act.
In addition to these eleven states, almost every legislature has dealt
at some time or another with one or more union practices which it

undesirable, viz, sympathy strikes, mass picketing, secondary
boycotts, closed shops and misuse of union funds. The author differ
deemed

entiates between this type of enactment and those statutes in the eleven
states which cover a general set of rules for collective bargaining re
lationships and create special administrative agencies to enforce them.
Accordingly, he does not attempt to discuss them in the body of the

book, but in a learned appendix has collected these statutes, classified
them according to topic headings, and included citations to the decisions
bearing upon their construction or constitutional validity.
All authors of text books and case books on labor law today are under
the handicap of finding much of their material outdated by the time
the publishers get to the market, so rapid have been the changes in
this highly explosive field. In recent years public opinion on labor issues
has been so volatile that each new general election leaves in its wake far
reaching changes in our body of statute law. Mr. Killingsworth's book
runs less risk of rapid obsolescence than most.
Although it was orig
inally submitted to the University of Wisconsin as a doctoral thesis
in June 1946, it has been revised to include the developments up to the
end of July 1947. Thus the author was able to include references to
the impact of the Taft-Hartley Act which had been passed by Congress
the previous month as well as to note changes in state law appearing in
the 1947 sessions of the legislatures. But since the revision of the book
was completed before most of the
important Board and court decisions
construing aspects of the Taft-Hartley Act were handed down in
1948, it does not include material which will become of purely academic
interest should the 81st Congress capitulate to the demands of union
lobby and repeal the act or discard its most essential reforms.
At the present time the jurisdiction of the state labor relations boards
is severely limited, although Mr. Killingsworth estimates that there are
at least thirteen million workers in
industry over which the National
Labor Relations Board does not usually assert jurisdiction. As he
points out, there have been very few occasions in which the Board has
decided cases involving hotels, restaurants, laundries, dry
cleaning
establishments, beauty parlors, garages and other service establishments,
hospitals, cemeteries, retail stores and building and construction con-
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A very considerable number of these enterprises, however,
covered by the national act which empowers the Board to

tractors.
are
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probably

pass upon unfair labor

practices and questions of representation "af
commerce." This grant of jurisdiction to the National Labor
Relations Board is obviously much broader than the coverage of the
Fair Labor Standards Act which applies to employees "engaged in com
merce," or "producing goods for commerce." Yet the United States

fecting

Supreme Court in a wage-hour litigation has held that even the em
ployees of a window cleaning company, all of whose customers were
located within

one

state,

were

wages and overtime pay for

entitled to receive the statutory minimum
windows at plants where goods

washing

which may enter the channel of interstate commerce are produced,
Martino v. Michigan Window Cleaning Co., 327 U. S. 173 (1945).
The
no

plain implication

of decisions of this character is that

virtually

business establishment is immune from the reach of the National

Labor Relations

Act,

if

a

possible interruption

of

operations

there has

the remotest effect upon interstate commerce. Accordingly, the
General Counsel of the Board in the exercise of the autonomous powers

even

given

him

by

Title I of the

Taft-Hartley

Act has deemed it his

prosecute complaints and entertain election petitions in
the

fringe

industries before the Board

declined to take jurisdiction in such
ments. While the Board has dismissed

even

cases

though
prior to

cases

duty to
involving

that tribunal had
the 1947 amend

of these cases, it has never
the
decide
them.
power to
explicitly disclaimed
Just prior to this enactment the Supreme Court in the Alleghenysome

Ludlum v. N. Y. S. Lab. Rel. Board and Bethlehem v. Kelley cases,
330 U. S. 767 (1946) had held that state boards were without authority
to take jurisdiction over employers subject to the National Labor Re
lations Act where the issue in the case was one covered by the Wagner
Act even though the national board had declined to take jurisdiction.
These particular companies, to be sure, being engaged in producing
steel for interstate shipment were clearly within the jurisdiction of the
national board.

But that agency had refused to order elections among
companies because of the rule previously enunci

the foremen of such

ated in Maryland Drydock case, 49 N. L. R. B. 733 (1943), declaring
that the organization of supervisory employees would militate against
the policies of the Wagner Act.
The holding of the court was so broad, however, that it applied

within the scope of the

clause.

equally

to all the industries

Thus it

inferentially overruled the Davega Radio case, 281 N. Y. 13,
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22 N. E. 2d 145 (1939), in which the New York Court of Appeals
intimated that the state board had concurrent jurisdiction with the

national board
the

controlling

over industries which might affect commerce, provided
section of the state statute was not in conflict with the

national act.
As a consequence, the state boards were threatened with an avalanche
of motions to dismiss cases pending before them for lack of jurisdiction.
Many of these cases involved industries over which the National Labor
Relations Board had "ceded" jurisdiction to the states by informal agree
ment. The Supreme Court had indicated that such "cession" was ultra
vires. In the Taft-Hartley Act Congress attempted to preserve some
area of jurisdiction to the state boards by adding an amendment to

Section 10, which read

as

follows:

"Provided, That the Board is empowered by agreement with any agency
of any State or Territory to cede to such agency jurisdiction over any cases
in any industry (other than mining, manufacturing, communications, and
transportation except where predominantly local in character) even though such
cases may involve labor disputes affecting commerce, unless the provision of
the State or Territorial statute applicable to the determination of such cases
by such agency is inconsistent with the corresponding provision of this Act or
has received a construction inconsistent therewith."

practice, however, this proviso has been a dead letter. No state
legislation exactly like the Taft-Hartley Act. While the
proviso does not require that the state and national acts must square
in every respect, it has thus far been deemed impracticable to work
out any agreements even with respect to cases involving unfair labor
practices or representation disputes which are defined in identical lan
guage in state and national acts. It was believed that the policy of
the Communist disclaimer requirement in Section 9 (h) (a condition
precedent to relief under the national act) would be frustrated if state
boards, not having similar requirements, were permitted to take juris
In

has enacted

diction.
The position of the national board in this respect is illustrated by
a recent holding in Kaiser-Frazer Parts
Corp., 80 NLRB, No. 158
in
which
the
Board
entertained
a
(1948)
petition for election at the
of
the
International
Association
of
request
Machinists, overruling a
motion to dismiss made by the Steel Workers Union, CIO, whose
officers have been unwilling (or unable) to state that they were not
members of the Communist Party. In this case the Utah board a few
months before had conducted an election which was carried by the
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The union then entered into a collective
bargaining
The national board in refusing to find

contract with the company.

the Utah certification a bar to a new election rested its decision not
only on the ground that the operations of the company in question were
"far from being predominantly local in character" but that the Utah
Act was inconsistent with the national statute.

Despite

the

presently

small volume of decisions

by

state

boards, how
describing

ever, practitioners will find valuable material in the chapters
the varieties among the state boards on unfair labor practices,

procedure
representation cases, the appropriate bargaining unit, and post election
proceedings. Students of labor law will also find food for thought in the
fact that a number of states have experimented satisfactorily for some
years with provisions which later found their way into the TaftHartley Act. These include such things as employer petitions in New
York, compulsory membership elections in Minnesota and Wisconsin,
restrictions on the check-off in Wisconsin, Colorado and Pennsylvania,
and the prohibition of featherbedding or "make work" rules in Colorado.
Mr. Killingsworth classifies the state labor relations laws as falling
into two groups, the first referred to by him as "protective" laws, and
the second as "restrictive." The latter category includes Pennsylvania,
Utah and Wisconsin, which had earlier passed purely "protective" laws.
This terminology is somewhat misleading. The author says that the
states falling into the "restrictive" category are those which have
statutes containing most of the provisions of the protective laws (i.e.,
protection of the right to organize, requiring prohibition against dis
crimination, and making bargaining with the majority union com
pulsory) but which also impose restrictions upon unions and employees
as well as upon employers.
Notwithstanding this terminology, however, the concluding chapters
of the book demonstrate the objectivity of the author, in which respect
his book is a refreshing contrast to the products of the numerous
academic experts who feel that the whole principle of collective bar
gaining is frustrated by any law which contains the slightest curb upon
the excesses of union officials. Mr. Killingsworth recognizes, for ex
ample, that the merely "protective" laws fail to give as much support
to the collective bargaining processes as is really necessary to carry out
their basic policy. For this reason he suggests that the goal of such
laws is violated if a rival union cannot be restrained from picketing an
employer to induce him to ignore his duty to the certified union. He
also notes that since one of the principal objectives of collective
in
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is to stabilize labor situations by written agreements, any
seriously intends to encourage resort to bargaining should
discourage strikes in breach of contract as well as jurisdictional disputes
and refusals on the part of unions to bargain in good faith.

bargaining
law which

emphasize that once unions are protected in
their activities by law they can no longer be considered purely private
organizations. Therefore, it becomes the duty of the Government where
unions fail to adhere to reasonable standards to prescribe regulations
with regard to union elections, the administration of union funds and
the right of workers to obtain membership on reasonable terms,
wherever closed shop contracts are tolerated.
He concludes that whatever policy prevails in Congress, there is
clearly a place for state labor relations acts, not only because millions
of workers are outside the pale of Federal jurisdiction, but also because
His observations also

innovations and deviations from
easily tested in separate states.

established methods

can
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The London Economist is the best-edited and best-written economic
the English lanaguage. Barbara Ward is the foreign editor of
Economist. This is more than enough to entitle her work to an American
hearing. Add to it the facts of her brilliant academic career in France
and at Oxford, authorship of a best-seller at the age of 24 on the subject
of colonial imperialism (The International Shareout, London 1938),
her many contributions to English and Irish Catholic periodicals, and her
generous and successful lectures in behalf of Cardinal Hinsley's "Sword
of the Spirit" movement and we have enough to make Time's (the
weekly newsmagazine) characterization of her as "a kind of younger,
softer-voiced, English edition of Dorothy Thompson" seem a peculiarly
inapposite piece of understatement. Possibly it was a Time reporter
who, during her lecture tour here in 1947, challenged her "to say some
thing weighty." She replied, "Well, the cost of world order is the cost
of American full employment. Think that over."
The title of this book is perhaps a little misleading to Americans. The
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Bay is

not a book about western Europe and the United
States,
embattled
together
against the menace of an expanding Russian nation.
On the contrary, Miss Ward views the Russian encroachments rather
philosophically. After all, it has happened before, and always the
Asiatic tide has ebbed eastward again "Western society has survived
and even flourished when Russian control stretched almost to the Elbe
and the Turks stood before Vienna." The title should be understood
quite otherwise. The "West" means western Europe that area which
used to be known as Christendom the progenitor of all the important
dynamic forces operating in the world: Christianity, science and in
vention, political technique, even Marxism itself. And this west is now
at bay before two mortal dangers: first, that by default it will lose its
political independence and its spiritual and intellectual leadership to
�

�

�

the United

as it has already lost its economic pre-eminence
rival.
Most
of the book is devoted to explaining the nature
great
and genesis of this danger, and to proposals for pulling Europe together,
with American aid, so that it will not become a permanent pensioner of
the United States
and therefore, sooner or later, a permanent political
of
the
United
States.
dependency
The second, and by far the greater danger, Miss Ward terms "the
apostasy of the West" from its fundamental articles of faith. These
articles are based on the Christian religion and on Greek philosophy.
Until almost the nineteenth century they were virtually unquestioned
by western thinkers. They are: first, belief in a moral order of right
and wrong, not created by men and events, but itself the yardstick by
which men and events are judged; second, belief in the freedom and
the responsibility of man; third, the realization that man, though only
a little lower than the angels, is "fallible as well as magnificent, and

States, just

to that

�

that the dignity of the human person is only equalled by its capacity for
sin." The communist challenge denies these spiritual articles, and
not before
western Europe is at bay before this spiritual onslaught
Soviet political domination. One could wish that Miss Ward had writ
ten much more on this great theme, and less on the dollar shortage
that external symptom of Europe's economic decline vis-a-vis the
United States. Certainly her last chapter, "Where There is No Vision,"
�

�

is the finest thing in the book.
But the bulk of the work is

an

excellent broad-scale

analysis of

the

economic and political crises of the west, which should help to over
come some of the ingrained nationalistic provincialism with which most
of us are afflicted. Miss Ward first drives home the point that Europe's
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We are faced, not
Europe's present wounds, after

nineteenth century dominance is gone forever.

merely

with the

problem of binding

up

which we may return to the settled conditions of the last century, but
with a much greater problem. A permanent shift of economic power
from Western Europe (and British leadership) across the Atlantic
to the United States has occurred. Between the beginning of the war
in 1939 and its end, the United States economy doubled its productivity.
By contrast, Western Europe continued a decline begun long before
the war. Above all, there is no reason to think that this absolute and
relative decline is a mere wartime phenomenon. It is a long range fact
and it requires a long range solution.
Miss Ward proposes a unified effort of the sixteen Marshall Plan
nations to join their economies and to increase their total productivity.
United States aid is now indispensable, but must be used like any
crutch or drug, with the aim of discarding it. What she proposes might
perhaps be called an "austerity" program for all of Europe, rather
than merely for Britain. This basic idea is perfectly compatible with
American policy, since the United States neither wishes to abandon
Europe utterly (although that appeared for a while to be a dangerous

possibility), nor to dominate Europe by making her a permanent eco
nomic dependency.
But there inevitably will be points of conflict between the combined
efforts of the sixteen nations to pull themselves together, and our Ameri
can commercial interests. If Europe is to remain
politically independent,
and gradually to become economically so, then it shall have to ration
its small supply of dollars. We shall see such things as European pur
chase of higher-priced foreign cotton instead of American cotton
simply because she can get the other cotton by exchanging goods for it,
not by spending dollars. American tobacco and American movies will
be "discriminated against." All American exports to Europe must
steadily diminish from their present very high level, if the austerity

�

program is to succeed. It is not hard to foresee the conflicts and the
complaints. Even now there have arisen two conflicts which illustrate

the point: General Clay is in favor of large dollar imports for
Bizonia, while the British and French wish to cut down all European
dollar imports. And some of the continental nations, who normally sell
to Britain more than they buy from her, are
insisting that they would
not have to be so very austere about American imports
if only Britain
would convert those sterling balances into dollars. (See the Economist
for January 1, 1949)
�
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will solve themselves in the

long run, for
1945, the United States has
become and will remain a high wage, high cost country, to whom it
will steadily become easier to sell, and from whom it will steadily be
come less advantageous to buy.
Hence, if western Europe can solve
its inflationary problems and restore normal production, its dollar
problem will gradually be mitigated. Meanwhile, a contribution which
as

in December

the United States could and should make to the re-establishment of

independent western Europe, would be
archaic, dog-in-the-manger, protective tariff

free and
our

a

drastic

lowering

a

of

rates.

particular there is
depression with the
present situation. And Miss Ward's facile style and remarkable faculty
for saying complicated things, clearly, aptly, and concisely will recom
mend the work to every lover of good English.
There is much

a

more

than all this in the book. In

fascinating comparison

of the

genesis

of

our

1929
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