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CRISIS OF "CONFLICT OF LAWS"
Heinrich Kronstedj*

The Problem

ARE living in a "crisis." Everyone, therefore, finds crisis in his

sphere. My field being domestic and international trade law,
I find crisis there. In International Trade, the rules on Conflict of Laws
show their practical and inevitable effect. And yet some might con

sider an observer of International Trade and International Business

Organization writing on basic problems of conflict, a trespasser. He
reminds one of a common craftsman coming into a philosophical or log
ical society discussing the deep logic of human life. For this poor crafts
man there are moments when he has to forget all humility and tell
the learned society about vital changes in the factual conditions, on

which they base all their rules and scientific formulae. He has to warn

them when the highly intellectual exercises of the scientific society are

being used to influence factual conditions in a way dangerous to the
craftsman's very existence. He should be encouraged to suggest at
least preliminary steps to remedy the situation, but he on his part should
be very happy if he succeeds in opening or fostering discussion on the
issue.
Conflict of Laws, even more than other fields of law, remained

strongly departmentalized within the fields of law and separated from
the influence of factual conditions. In this splendid isolation it sur

vived almost unharmed the storm of Walter Wheeler Cook's attack.1
Dean Griswold's2 description remained true: "After all, what is the
Conflict of Laws, unless it is a science for telling a court when it should

* Professor of Law, Georgetown University School of Law. The writer acknowledges
the help given to him by Paul Harbrecht, S.J. and William Ragan, both of Georgetown
Law School.

1 W. W. Cook, The Logical and Legal Bases of the Conflict of Laws (1st ed.

1942). A very helpful guide through American conflict theories: Cheatham, American
Theories of Conflict of Laws: Their Role and Utility, 58 Harv. L. Rev. 361 (1945).
2 Griswold, Renvoi Revisited, 51 Harv. L. Rev. 1165 (1938).
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cast aside its awn rule in favor of one that is preferred abroad?"3 We
are told4 that adherence to "tests" worked out by these "scientists" are
more important than a just decision in particular cases. The almost
classical application of this set of values is Justice Holmes' decision in
American Banana Co. v. United Fruit Co.5 There the court com

pletely ignored the facts and the moral effect of its ruling. It denied,
because of a scientific test (tort committed abroad under governmental
suffrance) protection to an American firm against another American

firm, which with the help of some semi-governmental bandits of Panama,
had destroyed all the plantations and means of transportation of the

competitor. Martin Wolff,6 my admired teacher, and Ernst Rabel7

would, I believe, accept this result because here, in the interest of

"harmony of laws" and "harmony of decisions", the Supreme Court
made the greatest possible sacrifice it can make : it sacrificed justice. The

process of logic developed by the scientists can be brought on a very

simple formula: tests of contact (Anknuepfung) are designated. Once

such a test, whatever it might be, is present, the court knows which

law to apply (consoling its natural feeling of justice with the ultimate

possibility of applying its own law if public policy requires). Raape8
calls these tests "bridges between the case and a law, built by the Ponti-

fex, called 'Legislator.' "8" The American Banana case shows where

this bridge might lead.
From the point of view of the science of conflict of laws, there is

only one real difficulty with the bridge. How can the bridge, aiming
at harmony of laws and harmony of decisions, stand, when the piers
of the bridge, leading the judge's mind to American or Hindu or Rus

sian law, are themselves flimsy legal concepts, different under each legal

3 Id. at 1178.
4 Zweigert, Die Dritte Schule im International� Privatrecht, Festschrift fur Leo

Raape 35 (1948). This article contains an excellent review of recent European publications.
6 213 U. S. 347 (1909). This case seemed to be rather forgotten, until it was referred

to again in United States v. American Medical Association, 130 F. 2d 233 (App. D. C.

1927). In the famous decision of Learned Hand in United States v. Aluminum Co. of

America, 148 F. 2d 416 (C. C. A. 2d 1945) the case again came to the forefront. Compare

discussion in my book review on Mason, Controlling World Trade, 3S Georgetown Law

Journal 137 (1946).
6 Martin Wolff, Private International Law (1945).
7 t Rabel, The Conflict of Laws, A Comparative Study (1945).
8 Raape, Internationales Privatrecht, VI Stauddstger's Kommentar zum Burgerlichen

Gesesctzbuch und dem Einfuhrungsgesetz 2 (1931).
8" Zweigert, op. cit. supra note 4 at 4.
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system? No one can, once the whole science is accepted, deny that the

judex fori functions as "switch operator" in the system.9 The only re

maining issue is, how will he find the switch to be used? How can the

judex fori in this function identify his legal concepts (such as domicile,
etc.) with the tests serving as switches? Or did these word symbols de

velop their own meaning for the purpose of being used as tests? The scient
ists call this issue the problem of "characterization" or "qualification".10
Ernest Rabel,11 from the point of view of the prevailing school, rightly
considers this problem as vital in the entire conflict problem.
In American judicial decisions, even in some influenced by Cook's

theory, such as the case of Siegmann v. Meyer,12 "characterization" is
made on the basis of the legal concepts of the lex fori. The harmony is

hoped for either by acceptance of American concepts or by the coin
cidence of uniform concepts of American and foreign law. Ernst Rabel's

great book,13 in further elaboration of his former writings, using a

comparative method, tries to build up special legal concepts aimed at
their use on the conflict level. His enthusiastic followers speak of one

of the greatest "inventions" ever made in this field.14 The entire modern
school believe that there is no greater service to International Trade
possible than an international agreement or a series of international
agreements establishing uniform switchboard words as tests in the con

flict of laws. Other international agreements on questions of law, e.g.,
international Convention on Industrial Property,16 show -what might
happen to the most innocent words which they might use. A critical
observer cannot be hopeful of uniform interpretation of concepts,
enshrined into treaty language. As soon as the pressure of different

philosophies, interests, traditions or mere habits appear, the uniformity
of the treaty language becomes naught.
But is the logical set-up of the conflict of laws scientists actually

correct? Shall we not give up the whole legal bridge method? W. W. Cook

9 Lorenzen, Theory of Qualifications and the Conflict of Laws, 20 Col. L. Rev. 247 (1920).
10 Lorenzen, Qualification, Classification and Characterization Problem in the Conflict

of Laws, SO Yale L. J. 743 (1941).
11 Rabel, Sas Problem der Quale Fekation v Zeitschrtft fuer Auslaendisches tjnd

Internationales Prtvatricht 241 (1931).
12 Siegmann v. Mayer, 100 F. 2d 367 (C. C. A. 2d 1938).
13 1 Rabel, The Conflict of Laws, A Comparative Study (194S).
14 Zweigert, op. (it. supra note 4 at 42.
15 Convention for International Protection of Industrial Property signed at London,

June 2, 1934, Treaty Series 941.
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and his followers expressed their doubts long ago.18 They took issue with
the switchboard function of any legal concept, no matter whether it
had been reached by full and direct application of the lex fori or on a

basis of the comparative method as specific conflict of law terms. Cook's
criticism (how original and exciting it was!) was aimed at the logic of
the judicial method described here. He was no dissenter to the sub
stance of the law of international private relations. There was in fact
no more uncompromising defender of the rule that private parties might
determine their own law. In this paper I raise an entirely different
problem than that raised by Cook: What did the practice�less of the
courts than of the draftsmen of contracts and the arrangeurs of facts�
do with the "logical system"? How did they use it? Are they governed
by this set of rules or do they govern the tests and are they building
bridges, not so much between fact and law as between a set of facts and
the law preferred by the engineers of fact? Is there no change necessary
to meet the challenge of the practical exploration of the rules?
One or two decades ago such studies were more of sociological than

legal interest. Today, they clarify the legal truth. Before the rapid
development of standardization and concentration in economic life,
especially in international trade and business organization, reached its

present phase, courts dealt with very many independent transactions
between many independent persons of different countries. Each of these
cases was unique, to be evaluated on its own merits and on nothing else.

There, in fact, the courts needed a yardstick of legal character. The
facts were a typical�as a matter of system almost. They could not

be used as sensible and definable contacts in the determination of which
law governs. There, in fact, the private interests in each of these hun
dreds of transactions prevailed over the possible public interest and
no one had to worry about a systematic shift of the law in an entire
field of life. It was enough to give the judge the public policy agree
ment as a last resort.

Today the hundreds of single transactions are not the result of

special bargains. They follow standard agreements or the rules of

organizations, exchange institutions or monopolies. Today the princi
pal function of participation in business organizations in foreign coun

tries, including a large number of credit transactions, is the coordination

with, or subordination under the participating combine. When the pres
ent principles on conflict of laws were prepared, investment in foreign

16 W. W. Cook, The Logical and Legal Bases or the Conflict of Laws (1st ed. 1942).
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fields was the principal aim. Today the principal function of participa
tion or technological and marketing agreements (patents, trademarks)
is regulation of power and markets. Can we use, there, the same rules
in conflict as before?
The entire actual field of International Trade, standardized as it is,

can be described in the following types:
(a) Standardized or organization controlled sales�or credit trans

actions.
(b) Inclusion of foreign business organization in a combine by

credit or participation arrangement.
(c) Technological or marketing agreements for the purpose of

building up a balance of power between the commerical masters of
nations.

(d) Exceptional cases in which bargains take place as typical
under the "contract" or "corporation" concept of 1900.
Conflict of laws should ask the question, which specific law governs

each of these types. It should realize that under present conditions the

"legal concept" is a characterization test which does not deal with
individual unrelated contracts or participations, but with an entire

type of transaction. If a certain law applies to one of those trans

actions, it applies to all of the same type. It applies rather to an insti
tution than to a transaction. The public interest in cases of these
types is obvious.
It is necessary to reconsider whether logic and science lead us to

sensible results in these conditions of today. It is necessary to con

sider whether the present method is an instrument of "finding" the
law to be applied or an instrument of making the law most practical
to private interests.

The Rules of Conflict of Laws a Football in Private Hands.

In Sherrer v. Sherrer17 (decided June 7, 1948) Justice Frankfurter
(Murphy concurring) rightly attacks the prevailing legal conditions
in American divorce cases. Some states decided to interpret most

broadly the legal concept of domicile, thereby giving themselves jurisdic
tion over marital status and making their own law applicable to
divorce. Smith, of Massachusetts, by travelling to Florida, arranges
things so that he has domicile in Florida by determination of the Florida
Court. Must Massachusetts permit Florida to regulate the marriage

17 334 U. S. 343 (1948).
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of its citizens and actual residents? "I cannot agree, that the Constitu
tion (Full Faith and Credit clause) forbids a state from insisting that
it is not bound by any such proceedings in a distant state wanting in
the power that domicile alone gives, and that its courts need not
honor such an intrinsically sham proceeding, no matter who brings the
issue to their attention. That society has a vital interest in the domestic
relations of its members will be almost impatiently conceded. But it
is not enough to pay lip-service to the commonplace as an abstraction.
Its implications must be respected. They define our problems." (p.
1068).
"If the marriage contract were no different from a contract to sell

an automobile, the parties thereto might well be permitted to bargain
away all interests involved, in or out of Court. But the state has an

interest in the family relations of its citizens vastly different from the
interest it has in an ordinary commerical transaction. That interest
cannot be bartered or bargained away by the immediate parties to
the controversy by a default or an arranged contest in a proceeding for
divorce in a state to which the parties are strangers."
The arbitration system has already succeeded to such an extent

in keeping private litigation out of courts that Justice Frankfurter
had no opportunity to realize that the ordinary commerical trans

actions bartered and bargained between private parties became an ex

ception, in the international field even a rare exception. The rule is
the standardized, organized transaction. Society has a vital interest
in these standards and organizations. Certainly, the marital status of
the persons is of higher value in society than any commercial trans
action. No issue shall be taken with Justice Frankfurter on this score.

But he gives his blessing much too quickly to "bargaining and barter

ing away" the interests of society and its law in entire lines of com

mercial transactions. Sherrer v. Sherrer again might serve as an in

teresting illustration for the effects which one lawful private regula
tion between two persons might have on society. Proudly, our legalists
announce that, under Sherrer v. Sherrer an arranged divorce binds

only the parties to the divorce, while under Williams v. North Caro

lina,11"1 the State might put the couple in jail if one of them marries

again. That is true, but the practical result is quite different: every
divorced person can be reasonably convinced that no state is going
to use this power, and that he, the divorcee, can marry again. He might

325 U. S. 226 (1945).
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have to be a little careful in choosing the state to which he goes. On
the other hand, he might even arrive at a "preferred" position. Only
the estoppel rule, not too strong in itself, prevents him from cancel

ling by postcard, or at the most by simple annullment proceedings, a

remarriage, which took place after a doubtful divorce. Would not a

divorce, in which "husband" and "wife" both went through a modern
divorce proceeding, enable them to consider their "marriage" invalid
whenever they desire it? While each one is estopped because of his
own divorce, he might declare the marriage invalid because of the
divorce of his spouse. Is not that even a necessary conclusion of the

philosophy of the Sherrer and Williams cases, if the two are taken

together?
Justice Frankfurter's opinion in Sherrer v. Sherrer should not only

mean the beginning of a critical discussion as to whether persons should
be permitted to arrange facts for the purpose of subjecting them
selves to a more favorable divorce law and a more lenient jurisdiction.
We must also discuss whether in our form of economy the free disposi
tion by persons of the law of their society in favor of another law can

be sustained. The question should be raised as to whether complete
license in conflict of laws can go on. Is the statement of an American
writer correct: "The parties can adopt any foreign law at their pleasure
to govern their acts, at their will they can free themselves from the
power of the law, which would otherwise apply to their acts."18
A large number of American cases19 follow the same line. Under

the impression of the cases themselves, Beale's20 and the Restate-
ment's21 preference of so-called objective tests�shown later as sub
jective in fact�are not of much importance.
Certainly, under Anglo-American law, as well as under civil law,

the correctness of the statement quoted above cannot be denied, not
even in regard to the validity of contracts.22 Some writers {e.g. Loren-

18 2 Beale, Conflict of Laws, 1079 (193S).
19 Reference is made to a collection of these cases in Sturmberg, Principles of Conflict

of Laws 209 ff (1937) ; Nussbaum, Conflict Theories of Contracts: Cases Versus Restate

ment, SI Yale L. J. 892 (1942).
20 Beale, What Law Governs the Validity of the Contract, 23 Harv. L. Rev. 1 (1909).
21 Restatement, Conflict of Laws, esp. �� 336-47. Compare Nussbaum, Conflict

Theories of Contracts: Cases Versus Restatement, SI Yale L. J. 892 (1942) ; W. W. Cook,
Contracts and the Conflict of Laws; Intention of the Parties, 32 III. L. Rev. 899 (1938).
22 Cavers, A Critique of the Choice of Law Problem, 47 Harv. L. Rev. 173 (1933).
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zen23), however, suggested limitation of the principle of freedom of
choice of law in regard to validity of contracts to legal systems having at
least some contact with the contracts involved. The English case, Vita
Food Products Inc. v. UNUS Shipping Co. Ltd.21 is typical of English law.
One might be tempted to believe that such absolute freedom in choice

of law is limited to business contracts. That is not the case. A South
African case25 is illustrative of this point. A husband and wife, South
African citizens, both domiciled in South Africa, made a prenuptial
contract in England. They provided that "the laws of England, statu
tory and otherwise, shall apply . . . notwithstanding the husband and
wife may be domiciled abroad." The South African Court recognized
freedom of choice of laws even in this type of contract.
A recent decision of the Swiss Federal Court26 shows how completely

freedom of choice of law in civil law countries is taken for granted.
Here, the court uses the strongest possible German word for autonomy,
"Selbstherrlichkeit," of the parties and recognizes just this power.
The Swiss Federal Court in recent years did most in rationalizing, on

the basis of the subjective intention of the parties, the objective tests

(place of performance, etc.) used in the contract field, which more

and more developed into the finally controlling point.
Some modern opposition,27 recently strengthened, to this line of

decisions arose in France, especially under Niboyet's28 and Caleb's29
influence. That might be symptomatic since France orginally was the

23 Ernest Lorenzen, Validity aid Effects of Contracts in the Conflict of Laws, 30 Yale

L. J. 565 (1941).
24 [19391 A. C. 277 (P. C). Compare British South Africa Co. v. DeBeers, [1910] 2 Ch.

502; In re Missouri Steamship Co., 42 Ch. D. 321 (1889).
25 Ex Parte Coults, Supreme Court of South Africa, Eastern District Local Division,

1944 S. Afr. L. Rep. 234.
26 Dessauer v. Schweizerische Lebensversicherung und Rentenanstalt A. S., 1945, 71

II 287. For a general discussion of civil law in this point, Lorenzen, Validity and Effect of
Contracts in the Conflict of Laws, 30 Yale L. J. 565 (1921).

27 Moser, Vertragsabschluss, Vertragsgultigkeit und Parteiwtlle 147 (1948) ; for

earlier objections compare von Bar, 2 Theorie Und Praxis Des Int. Prtvatrechts 3

(1889).
28 Niboyet, La Theorie de L'autonomie de Law Volonte, 1 Recueil des Cours de

L 'academte de Droit International 5ff (1927) ; see also Autonomic de la Volonte in

Repertoire de Droit International, 2 Recueil des Cours de L'academie de Droit Inter

national 29 ff (1929).
2� Caleb, Essai sur le Principe de L'autonomie de la Volonte en Droit Inter

national Prtve, These Strassbourg (1927).
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mother of freedom of law. There, under Dumoulin's30 influence (1500-
1566), everybody recognized the "libre choix par les contractants de la
loi applicable aux effects du contract." An expression of slight opposition
can be found in V cass 17 (1927) 31 , where the court does not permit
Frenchmen to bring legal relations between themselves under foreign
law. The opposition of Niboyet and others showed its effect in the

Belgian Draft32 of a new statutory conflict rule and in the last Polish
statute of 1926.33 There the attempt was made to limit freedom of choice
to laws having a certain clearly defined contact with the contract in
issue.
Even the International Arbitration Tribunals, established by na

tions under special treaty provisions, recognized the "free will" of the
parties as the highest value to be protected.34 In my paper on "The
Effect of War on Long Term Contracts",35 I asked the reader to con

sider the full meaning of this practice from the point of view of execu
tion of international treaties dealing with contractual relations.
All in all, the adherents of the autonomy of all persons to decide

under which law their contractual relations shall be, can be very sat
isfied with the state of affairs. As long as no American or other West
ern firm puts itself under Russian law, under present thinking, any
choice of law is to be sustained. This principle developed under the
impression of a practice of making contracts (each of them) by bar
gain between the parties. Today, success in bringing contracts under
a foreign law means bringing all similar standardized contracts and all
contracts of the same organization under that foreign law.
In the contractual field, however, the recognition of "express inten-

30 2 MOLTNEAEUS, FRANCIAE ET GeRMANIAE CeLEBERRIUM JURISCONSULTI, ET IN SUPREMO
Parisiorum Senatu Antiqui Advocati, Omnia Quae Extant Opera, 963, 966 (1681) ;
Compare Caleb, op. cit. supra note 29.

31 2 Gazette Palais 172 (1927).
32 Belgium, Article 7 of the draft of a new Belgian Code points out: "La facultee

accordee, a cet egard, aux parties contractantes, ne peut avoir objetique la loi nationale
de l'une d'entre elles au moins, la loi du lieu du contract, on la loi du lieu on celui-ci droit
etre execute."
33 Article 7 of the Polish Statute of 8 February 1926 permits choice between: (1)

domicile, (2) place of making the contract, (3) place of performance, (4) place at which
the goods to be supplier is situated, (5) nationality of parties.
34 Roumanian-German Mixed Tribunal, June 16, 192S, Revue de Droit International

97 (1927).
35 Kronstein, The Effect of War on Long Term Contracts, 35 Georgetown Law

Journal 429 (1947).



492 The Georgetown Law Journal [Vol. 37: p. 483

tion" as governing the applicable law is not the only device placing the
rules of conflict in the hands of the contracting parties. The so-called
objective tests (place of making, place of performance, etc.) in deter
mining the law applicable to the validity of the contract or the scope
of obligations�overstressed so much by Beale and the Restatement�

resulting from such a contract, just invite the building up of tests or

arrangement of switches in the direction of the law most desirable to
the arranging persons (by conspiracy of equal persons or at the com

mand of one dominating party). True, when the conflict rules were

given their present forms, these concepts had some factual basis.
Cases in which places of making, considered by Beale who realized the

danger of the intention rule as the ideal objective test, were arranged,
were exceptional. Today, business organizations have their subsidiaries
or permanent agencies everywhere, where contracts might be made. It
is easy to agree on a bank as depository of the declarations of offer
and acceptance in any country where the place of making is fabricated.
Even in the contracts of individuals dealing with the individual sphere
of life, the contracting parties can use similar devices of arrangement,
or, in extreme cases, go there physically by means of modern trans

portation.
Under modern practice, places of performance (considered by Loren-

sen as controlling the effects of contracts) become no less flexible. An

extreme, but rather interesting case, is to be found in the Interna
tional Bulb Cartel Agreement, recently adjudicated in United States v.

General Electric, etc.38 The parties to the agreement, Dutch, German,
English (and, indirectly, American) actually promised each other
not to compete, to give each other reports on their business, technology,
etc. They made the place of performance in Geneva, Switerland,
although in Switzerland no bulb was manufactured. They established
a special corporation in Geneva (Phoebus) for no other purpose than
to make the promises to this Swiss corporation and to arrange the

place of performance in Switzerland.
The full utilization of modern documents (bills of lading, drafts,

promissory notes, etc.) and of symbols (C.I.F.; F.O.B., etc.) make
it the easiest thing on earth to arrange a place of performance. It

is not at all necessary that in the actual relations of the parties, freight
conditions correspond to what the symbols indicate. Slight changes
of the price permit change of symbols. The use of documents permit

36 United States v. General Electric Co., D. C. N. J., Jan. 19, 1949, 17 L. W. 2340.
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that the place of performance is in fact only a place of change of

envelopes. Nussbaum is right: all these objective tests of Beale
and the Restatement are nothing else but other forms of the subjective
tests applied by our courts.
There can be no doubt the entire contract-conflict system, even as

far as operating with allegedly objective test, is being used for direct

ing switches by the arranging persons. The judge is not the switchman,
but a switch in the hands of others.
The corporate system, so masterfully described in a recent article

of Timberg37 on the corporation, lends its elements at every place to

establishing permanent tests to be used as any type of legal concepts
you might want. It is not difficult to arrange by this method sufficient
contacts with each legal system to justify its application where de
sirable. A case, recently much discussed in Europe, will show better
than theoretical discussions the ease with which contacts with countries
and their legal systems can be established. In World War I, a German
electrical combine (AEG) had an interest in Sofina, electrical hold
ing company, in Belgium, which in turn was interested in an Argentine
public utility- (Corp.: Cade). Sofina and AEG separated and a corpora
tion in a neutral country (Spain) was organized (Chade), to which
the shares of Cade were given. Under the threat of the Spanish Civil
War, it proved helpful to establish a Luxemburg corporation, to which
the Chade rented its interest in Cade in consideration for assuming
all responsibilities toward Cade. Confronted with the threat of German
occupation of Luxemburg, a corporation in Panama was organized and
all rights of the Luxemburg corporation assigned to the corporation
in Panama. In 1945, when the European war was over and the
Argentine-U. S. A. relations (which might affect Panama) became
strained, it was decided to bring everything back on a pre-war stand
ard. Chade of Spain returned into direct control of Cade. In 1947,
Franco demanded delivery of the Argentine currency earned by Chade
in exchange for Spanish currency. By means of an ad hoc decree of
Luxemburg, the Luxemburg corporation was reinstated on the ground
that it was only out of action because of enemy occupation.
The Argentine public utility system can appear in a Belgian-Luxem-

burg-Panaman-Spanish and, finally, also Argentine dress. What does
that mean for its contracts�for its organizational problems�for taxa-

87 Timburg, Corporate Functions: Logical, Social and International Implications, 46
Col. L. Rev. 533 (1946).
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tion�for "nationality" in case of expropriation or war? Certainly,
the believer in conflict logistics sees a clear solution of any problem
which might come up. Can he, however, without blushing, allege that
the judge is given the position of a driver in the seat? Or does he have
to admit that the judge, under this theory, is only a tool himself of people
who arrange all the contacts, legal concepts, etc. our conflict experts
proudly use?

Justice Frankfurter in Sherrer v. Sherrer put his finger on a problem
of first magnitude: can a citizen, or even only a permanent resident
of a nation, get around the law of his society? Can he do so especially
in cases in which the substance of legal institutions of the society is
concerned? And if we deny with Justice Frankfurter that he can,
why does the learned Justice ignore the fact that "society," "state,"
"government", in all its phases, has an interest in the social organiza
tion of the nation besdes merely the family? The only explanation is
that he has in mind yesterday's social and economic organization, especi
ally as operating in the International field.
But should even he, the writer of an excellent dissenting opinion

in the most startling inheritance case, Texas v. Florida38, have over

looked that the same utilization of the fragile concept of domicile as

"bridge between facts and law", discussed by him in the case of divorce

law, takes place in all fields of inheritance and status cases? Reno is

only one type of such utilization. ... In the International field, Simons
v. Simons39 clearly shows how, under certain conditions, a person,
having here a certain status imposing such liabilities as alimony on

him, can change his status and get rid of his liabilities by bringing him
self under a domicile concept more desirable for him. In this case,
a husband, born in Manchester (England), then a British subject,
married about 1910 in England. Immediately afterwards he emigrated
to the United States with his young wife. Between 1910 and 1924

they lived in Boston, established a home and a large family there. In

1924 the Boston court divorced them and ordered the husband to pay

alimony. Since he did not like these payments, he returned to England
and ceased the payments. His wife followed him and brought suit

against him in England, but was told by the court that she and her

husband never had domicile in Boston and the court in Boston never

had jurisdiction over them. So the divorced people were married

again. The status was changed by change of residence.

38 306 U. S. 398 (1939).
39 [1939] 1 K. B. 490.
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In all these cases, one or the other legal system or government
joins with the interested private parties by giving them a "break"

(favorable interpretation of even the oldest legal concept, apparently
having one definite meaning on statutory regulations) at the expense
of the legal stability of other countries. We find this government-
private interest conspiracy not only in divorce cases, but also in a num

ber of competitive business situations. However, especially in taxa

tion problems, there are cases in which governments themselves do
the playing with the legal concepts used as bridge between facts and

law, for the purpose of making profits for themselves. Texas v. Florida
is the most extreme case in point: each state, under its law, deter
mined that a rich deceased was domiciled there, to take his tax, with
the effect more than 100% of the estate was taxed away. One is re

minded that Justice Cardozo39' in his critical address on the American
Law Institute, said the following: "I find as the plot thickens that the
definition with which we start, far from being a matter of merely cur

ious or speculative interest, makes all the difference in the world in
determining the rule with which we end. Make no mistake. This nar

row distinction between domicile and residence may start you in life
as an heir or a pauper, and later, when you have grown up, may marry
or divorce you. We must keep a close watch on its pretensions, and
the time to watch is now. There is a lesson to be drawn from all this,
for it is not for the mere humor of the thing that I have ventured to

bring it to your notice. The lesson is, indeed, twofold, and the more
our Restatement progresses, the more we shall be conscious of its
significance, and that in both its phases. There is a lesson for legal
science and a lesson for legal philosophy."
How justified is Cardozo's careful warning! Legal methods as they

developed under 19th century economy do not fit our modern, organ
ized economy and its relation to legal institutions. The present tests,
adapted to entirely different conditions today, lead to a complete
anarchy. Everybody serves his own desires. In effect, modern con
flict of laws became an instrument of just those private desires. The
alleged idea of law as the superior institution is being "saved" by the
method of making the law commanding what the real switch operators
wish.

'* Hall, Selected Writings of Benjamin M. Cardozo, 395.



496 The Georgetown Law Journal [Vol. 37: p. 483

The Choice of "Friendly" Judges
Justice Frankfurter, and in fact every responsible lawyer in the

United States, is horrified that the legal and social institution of the
family is subjected to the decision of judges selected by the parties
for one single purpose: to destroy the institution and to deprive society
of its right to control its own institutions. Why do we not realize that
in other fields the arbitration system, especially the organized, stand
ardized arbitration of domestic and international trade associations,
has completely taken over the control of legal institutions? The con

tinuous sustaining of the fiction that sales and other commercial trans
actions are the result of private bargains, "justifies" the rule that
parties might agree on private arbitration and that the awards of private
tribunals are to be enforced as contracts between private persons.
The fact that these innocent private bargains are completely stand
ardized and dictated is willingly disregarded. Complete control over

the broadest fields of legal, social and economic institutions is sur

rendered to organized private tribunals. In an article in the Yale Law
Journal40 a few years ago, I considered this aspect of the problem.
While my conclusions found opposition, the facts discussed by me

were recognized as correct.

But here we may raise another question. Is arbitration the only
way to appoint your own judge to enforce your will and the so-called "law"
which you have chosen? It is true that, under our principles, juris
diction of American courts cannot be established by advance agreement
of parties to a future litigation.40" But once litigation is proceeding,
the parties, by appearing and failing to object to the taking of jurisdic
tion, can give jurisdiction to an American court. They might give
guarantees for their appearance and their non-objective, under an

"unenforceable" agreement to submit future litigation to American
courts. Certainly, a deposit made in an American bank with the under

standing that the bank is to pay it out to the other party in future

litigation, if such party should fail to appear generally, is lost, if the
unenforceable advance agreement is broken. In the Scophony case41

40 Kronstein, Business Arbitration�Instrument of Private Government, 54 Yale L. J.
36 (1944).

4�* Compare Fox River Paper Co. v. Int. Brotherhood of Papermakers, Local Union

No. 16, 242 Wis. 113, 7 N. W. 2d 413 (1943) ; Gaudynski v. Pruss, 233 Wis. 600, 290

N. W. 289 (1940).
� United States v. Scophony Corp. of America, 333 U. S. 795 (1948).
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we have seen the establishment of a corporation in the United States

for no other purpose than to bring an English combine under Ameri

can jurisdiction. Only the formalistic lawyer consoles himself with the

"truth" that a judgment against this United States corporation would

not be enforceable against the parent corporation in England. The social

business discipline is much stronger than such legal niceties.42
Methods of establishing a few contacts with the United States,

just enough to make out jurisdiction, can easily be imagined. How

ever, no one can be surprised that American lawyers are especially
interested in the problem of the extent to which foreign jurisdiction�
at the expense of American jurisdiction�can be agreed upon. This

particularly fascinating problem has two principal aspects: (1) to

what extent do foreign procedural laws permit the choice of their jur
isdiction by agreement? (2) to what extent do American courts en

force judgments of foreign courts whose jurisdiction was agreed on,
or to what extent do American courts consider such judgments "res

judicata" or such agreements a good defense against the bringing of a

suit here before an American court having jurisdiction?
Here too our "pure" or "semi-pure" lawyers look only to the second

aspect since, for them, the first aspect is of merely theoretical (com
parative law!) significance. But, in fact, in the form of organized
economy, which prevails in international trade, the first aspect is con

trolling. Self-enforcement of judgments and of agreements relating to

jurisdiction is doing everything. Owen Young,43 one of the greatest
businessmen active in international trade during the last decade, showed
much more legal understanding than our "legal experts", when he
referred to this force of social self-enforcement in modern organized
economy. A businessman who breaks his word (even if given under
economic pressure) is lost.

Therefore, we are justified in considering, first, though only roughly,
to what extent foreign jurisdictions recognize agreements to submit
future litigation to their courts. English courts44 consider these agree-

42 Kronstein, op. cit. supra, note 40.
43 Young spoke of tribunals, the members of which were willing to "exert moral pres

sure, if need be, in favor of carrying out the arbitration decisions outside the law and
sufficiently influential to make such pressure effective." International Chamber of

Commerce, First Congress, Brochure No. 13 (1921) IS.
44 The Cap. Blanco, [1913] A. C. 130. Examples of interesting problems in other com

mon law jurisdictions are the following two problems: (a) N. V. Philips Gloeilampen
Fabrieken v. Kremener, 6 Law Reports of Palestine 106. The Court said that nothing
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merits as a special kind of arbitration agreement. They enforce both

agreements and admit these agreements as defenses against attempts
to bring suit before any other court than the court agreed upon. In a

very learned article in the English Law Quarterly Review, Graup-
ner45 showed that in the English practice there is only an economic or

commercial reason for the difference between arbitration and submis
sion to ordinary courts agreed on: arbitration is used by merchants of
the same branch of trade or between parties belonging to different
branches of trade, but working together (e.g., shipowners and charter

ers) while suppliers and customers prefer to agree on courts.46
Civil law countries have an even much older concept of submission

to foreign courts or to their own courts (by foreigners): they know

that the institution of jurisdiction by "pro-rogation" (agreements).
While under the English concept the English court, on which the par
ties agreed on, enforces the agreement of the parties by deciding the

case in issue, the civil law courts consider their procedural jurisdiction
established by agreement.47 In fact, the distinction is rather fine and

only of historical significance. In principle, the civil law countries
are in full agreement on this point, even to the extent of recognizing
the pro-rogated jurisdictions as exclusive. The only courts which take

a critical attitude are the Italian courts, which do not permit citizens

to exclude Italian jurisdiction. Therein Italy follows her special
ideology in conflict of laws developed since Mancini's famous speech.48
But the Italian approach has not yet won followers elsewhere.

prevents the parties making an agreement that all disputes shall be referred to any com

petent court in another country. On this basis a suit was dismissed in Palestine, (b)
Article 65 of the Palestine Order in Council, 1926, provides that foreigners, even if living
in Palestine can exclude regular courts in favor of the "courts of the religious communities."

45 Graupner, Contractual Stipulations Conferring Exclusive Jurisdiction Upon Foreign
Courts in the Law of England and Scotland, 59 L. Q. Rev. 227 (1943).

46 For several reasons that is not the case in the United States.
47 Germany Sec. 38, 39, 40, Zivilprozessordnung and Sec. 20 Gerichtsverfassungsgestz.

France, 19 Institute Belce de Droit Compare 71, 72 (1931).
Luxemburg: Annie Thompson v. Martin Fromes, 57 Clunet 827 (1930).
Holland: 11 Zeitschrift fuer Internationales und Auslaendisches Privatrecht

233 (1937).
Switzerland: 59 (Part I) B. G. E. 224; 62, 233; 64, 42.

Czechoslovakia: 10 Zeitschrift fuer Internationales und Auslaendisches Priva

trecht 137 (1930).
48 Typical for Italian decisions is the decision of the Tribunal Genoa of Jan. 27, 1935,

66 Riv. Dir. Int. 1936.
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Nothing shows the tremendous private power established by the prac
tical use of prorogation more clearly than the banking conditions of a

large Swiss bank adjudicated by the German Reichsgericht (Supreme
Court) in 193 6.49 Here the parties to a contract had agreed to the printed
form conditions of a Swiss bank providing for jurisdiction of Swiss
courts. The conditions go on to say: "The Bank, however, reserves the

right for itself to sue the customer before any other court, Swiss or for

eign." The German Supreme Court recognized the validity of this agree
ment.

This short outline of the legal rules in other countries shows clearly
that Americans and others have no difficulty in finding friendly courts

upon which they can agree. Certainly, countries having an especially
outspoken trend to "privatize" the law in its substantive aspect, are

most inclined to leave it to private individuals to decide whether to
come into their courts, or not.
The second aspect of the entire problem, the recognition of these

agreements as a defense against a suit (inconsistent with the agreement)
and the enforcement of the judgments obtained from "agreed" courts�
by American courts would be of vital importance if some brave man

should dare to resist the social pressure of organized economy.
A recent New York case50 leads us to the heart of the problem. In

this case Leon Midy of France and Frederic S. Mason of New York
entered into a written contract whereby Midy agreed to disclose to
Mason the formula of a pharmaceutical registered in France under the
trade-mark "Piperazine Midy." Mason was granted the exclusive right
to sell the product in U.S.A. and to use Midy's labels, capsules, wrap
pers, bands, name and trade-mark. In consideration thereof, Mason (for
himself and a corporation to be established) promised the grant of roy
alties. The agreement contained the following provision: "It is express
ly agreed that jurisdiction is conferred upon the courts of the Depart
ment of the Seine to decide any questions which may arise in the exe

cution of this agreement." Litigation arose out of this contract between
the Midy Laboratories, Inc., assignee of Mason, and Midy of Paris. On
June 13, 1933, the 4th Division of the Commercial Court of the Depart
ment of the Seine in Paris rendered judgment by default against the
Midy Laboratories, Inc. which was given notice of the commencement
of the action in accordance with the provisions of the French Civil
Code.

136 Reichsgericht in Zivilsachen 154.
Midy v. Midy Laboratories, 77 U. S. P. Q. 429, N. Y. Sup. Ct., May 10, 1948.
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In May, 1948, the New York Court enforced the French judgment
presenting the following reasons: "The agreement of September 25,
1907, above set out, consented to the jurisdiction of the French court.

Jurisdiction of a court of a foreign country may be derived from the
consent of the parties in advance of the accrual of the cause of action.
Unless public policy is violated, the court of this state will give effect
to the consent of the parties. And consent to jurisdiction of the courts
of a foreign country carries with it submission to its procedural require
ments.
"The French Code of Civil Procedure provides for jurisdiction over

the person of a foreigner by service of notice of the commencement

of the action through the French diplomatic or consular representative
in the country of residence of the foreigner. The prescribed procedure
for acquiring jurisdiction of the Midy Laboratories, Inc. was complied
with by the French court."

Does Justice McNally in deciding the Midy case interpret the law
of New York and of the United States correctly? He finds his strongest
support in Gilbert v. Burnstine.51 Here, the court goes so far as to point
out: "Contracts made by mature men who are not wards of the court

should in the absence of potent objection, be enforced. Pretexts to

evade them should not be sought. Few arguments can exist based on

reason or justice or common morality which can be invoked for the
interference with the compulsory performance of agreements which
have been freely made. . . . Our government is not so paternalistic as to

prevent people from performing their promises. Unless their stipula
tions have a tendency to entangle national or state affairs, their con

tracts in advance to submit to the process of foreign tribunals partake
of their strictly private business. . . . Consent is the factor which imparts
power."51' Gilbert v. Burnstine, however, is only a dictum in regard to

the problem of our discussion, since the case deals with arbitration.

Justice McNally in the Midy case, furthermore, refers to Daniel de

51 255 N. Y. 348, 174 N. E. 706 (1931).
51* Pope v. Heckscher, 266 N. Y. 114; 194 N. E. S3 (1934), refuses to execute a judg

ment of a Canadian Bankruptcy Court, but it contains this statement: "There is no

allegation that the defendant in fact consented to be bound by the decree of any Canadian

Court, cf. Gilbert v. Burnstine, 255 N. Y. 348, 174 N. E. 706 (1931)." Would the court

have actually enforced the judgment of a foreign court, to which the American de

fendant was made a party only by service through the mail? Even the very liberal case

Milliken v. Meyer, 311 U. S. 4S7 (1940) only recognizes service by mail from one state

to the other if the defendant is a domiciliary.
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Gorter and Henri Wild, assignees of Banque Rationale de Belgique v.

Banque de France?2 Is he right in doing so? In this case between two

foreign national banks, the New York Court took jurisdiction in spite
of an express agreement between the parties excluding New York juris
diction and providing for French jurisdiction. The court points out:

"It is contended that this court lacks jurisdiction of the subject matter
because in the contract sued upon the parties have expressly agreed to

the exclusive jurisdiction of the courts of France. Whatever the effect

of such stipulations may be in other jurisdictions, it is wholly ineffec

tual here."
A comparison between this statement and Justice McNally's state

ment makes one wonder how the Justice could ever refer to the Banque
case as precedent for his ruling. The strictness of the court decision in

the Banque case is especially remarkable since the basis of jurisdiction
over the French National Bank is very narrow and the claims in issue
arose outside of U.S.A. Obviously, the court was strongly influenced by
a political consideration: Belgian money was deposited in New York in
the name of the French bank. When the suit was brought, the Paris
courts were under German control. While the United States was not

yet at war, no American court could tell the Belgians to go to a Paris
court. Therefore, the court was obviously glad to find the "rule" that
even the slightest bid of American jurisdiction cannot be ousted.
Such a sweeping statement does not make any difference between

cases in which the consent is relied on for dismissal of suit for having
consented to other jurisdictions and cases for enforcement of judgments
rendered by agreed jurisdictions. Nothing in the Midy case indicated
that the judge there thought of such a distinction. In fact, such a dis
tinction would be unsound. Would not a New York defendant practi
cally be compelled to submit to France, if he is called by regular mail
before a French Court, and if he has consented in advance to such
jurisdiction, if the New York Court is going to execute the judgment
of a French Court rendered without his appearance and even without
proper service? Once before, a court, referring to Gilbert v. Burnstine,
though only in a dictum, suggested that judgments of courts agreed on

in advance can be enforced here.

And, in fact, many cases indicate that this rule prevailed in America.
A few more cases illustrate this point: in Parker v. Krauss Co.53 a Louisi-

52176 N. Y. Misc. 1062, 29 N. Y. S. 2d 842 (1941) ; afd 262 App. Div. 497, 30 N. Y. S.
2d 81S (1941).
83 157 N. Y. Misc. 667 (Sup. Ct.) ; 248 N. Y. S. 478 (1935).
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ana department store was strong enough to write into its purchase form
contracts the general provision that no court other than the court of
the purchaser's domicile shall have jurisdiction to try any case against
the purchaser arising out of this order. "And the seller hereby speci
fically waives any provision of the law of any state giving said seller
the right to sue the said purchaser before the courts of any state other
than those of the purchaser's domicile." The court declared this
agreement as ineffective whenever, under the law, the courts of New

York, for whatever reason it may be, have jurisdiction. Residents of
this jurisdiction, however, might agree on a certain jurisdiction of any
court, as long as they do not interfere in the jurisdiction of a state

given by law.
The same principle is stated in Kent v. Universal Film Manufacturing

Co.,54 in which case plaintiff and defendant are partners in a theatrical
venture in Havana, Cuba. The plaintiff is a citizen of the United States
but a resident of Cuba. The defendant is a New York corporation. The
agreement (written in Spanish in Havana) between the parties provides:
"Sixth: The parties appearing designate this city and its courts for all

judicial and extra judicial acts arising out of this document with waiver
of the jurisdiction of their own domicile." The court in New York took

jurisdiction since parties cannot agree "to oust the courts of this state

of jurisdiction."55
For a long period of time, not only did the courts take this rule for

granted, but so did the State Department in drafting treaties or in

stating the position of the United States on treaties. I refer especially
to the International Convention for the Unification of Certain Rules

Relating to Ocean Bills of Lading (the Hague Rules).56 There the State

200 App. Div. 539 193 N. Y. S. 828 (1922).
65 Ibid. Other cases in point are: Home Insurance Company v. Morse, 20 Wall. 445,

(U. S. 1874) ; Kleve v. Basler Lebensversicherungs-Gesellschaft in Basel 182 Misc. 776

(Sup. Ct.), 45 N. Y. S. 2d 882 (1943); The Ciano, 58 F. Sup. 65 (D. C. Penn. 1944);

Sudbury v. Ambi Verwaltung K. G. auf Aktien, et al., 213 App. Div. 98, 210 N. Y. S. 164

(1925). Special problems are raised in United States Merchants' and Shippers' Ins. Co.

v. A/SDEN Norske Afrika og Australie Line, 65 F. 2d 393 (C. C. A. 2d 1933).
56 The Int. Convention for the Unification of Certain Rules Relating to (Ocean) Bills

of Lading (The Hague Rules, Treaty Series No. 931 proclaimed Nov. 6, 1937) does not

contain any provision of agreement to conduct litigation in some particular jurisdiction to

the exclusion of other jurisdictions. The American rule stated in the Kensington case, infra,
note 57, prohibiting these rules, remained in force. Compare U. S. Carriage of Goods

by Sea Act, 49 Stat. 1207 (1936), 46 U. S. C. �� 1300-1315 (1940). Canada expressly de

clared these agreements valid. (Sec. 5 of this Act of 1910 overruled by Act of 1936).
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Department took the position that an international agreement to which

the United States is a party shall not recognize "agreed jurisdiction"
in bills of lading since the United States Supreme Court in the case,
The Kensington?1 expressly had applied the general U. S. rule, enjoin
ing agreed jurisdiction in the field of international bills of lading.
Looking over all these cases, we might not be convinced that the

Midy case has enough authority to justify the opinion that the tradi

tional rule on "ousting American jurisdiction in favor of foreign courts"
is gone. But let us reconsider the actual importance of this "public policy"
rule: It is an absolute requirement of the applicability of the rule that
our courts have both territorial jurisdiction, as well as jurisdiction over

the subject matter in issue.
Lack of territorial jurisdiction is almost the rule in International

Trade cases. Firms which try to submit their international cases to

foreign courts have to watch that the foreign party to the contract has
no agency or branch office in the United States and is not performing
so many business transactions here that it amounts to "doing business".
Again, the full utilization of the corporate system guarantees success:

a special corporation in any desired country can be established as party
to all contracts to be submitted to foreign courts?. By this method, even
entirely domestic transactions can be brought under jurisdiction of

foreign courts. A draftsman experienced in drafting does not find too
much trouble in doing that.
Of equal importance, we find that, by definition, the "non-ousting

rule" is limited to cases in which the American courts have subject
matter jurisdiction.67* That excludes the entire field of foreign patent
and trade-mark infringement from the "blessings" of this rule, since
claims arising out of these violations are not considered "transitory."
They cannot be brought before our courts, and so Americans are free
to make agreements to submit themselves to foreign courts, and foreign
judgments rendered in these cases are enforceable here. The observer
of cartel and other restrictive practices knows that suits are usually not

brought for performance of restrictive contracts, but for infringement
of patents or trade-marks policing the fields covered by the restrictive
agreements. Here, in case of an eventual failure of the cartel-arbitra
tion device, a secondary line of defense of restrictive practices appears.
Another field of greatest importance, in which the traditional "non-

57 183 U. S. 263 (1900).
57* Cooper v. Davis, 231 App. Div. 527, 248 N. Y. S. 227 (1931).
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ousting rule" remains ineffective in the protection of American inter
ests, is the corporate field, including the field of associations. It is true
that in a number of cases, American58 and English59 courts ruled out
any agreement to give exclusive jurisdiction to the courts under whose
law the corporation is organized in litigation between corporations and
shareholders arising out of assessment of shares. These claims in per
sonam are within the subject matter jurisdiction of the courts at the
residence of the shareholder. However, all litigations resulting from
corporate charters or by-laws and dealing with the corporate powers
and the corporate discipline are exclusively under the jurisdiction of the
courts having jurisdiction over the corporation at the place of its organi
zation. Here too, the observer of the cartel field knows of the regular
practice of making cartel obligations part of the obligations of share
holders. Many countries allow corporations to provide not only for
contributions of shareholders in form of money, property or regular
services, but for the special kind of services which make cartels. For

example, a charter may provide that each shareholder promises to

sell exclusively through the corporation. The charter, furthermore,
subjects the shareholders to the jurisdiction of the court at the seat of
the corporation for all matters of discipline of the corporation. No

doubt, American courts would not take jurisdiction in these matters,
considered as a privilege of the state of corporate organization. We see

that it is enough to write all these obligations in corporate forms and
the American businessman is free to submit himself to foreign courts.
It might be argued that the writer of this paper succumbed to the

temptation to overestimate the significance of these cartel obligations.
However, the control over standardized or organized sales�or credit
transactions�follows similar patterns. While under the traditional
American "non-ousting" rule, an American buyer or seller could not

subject himself to foreign jurisdiction, he can become subject to such
exclusive jurisdiction under the aspect of a violation of the rules of the

exchange association providing the standard contract form (credit or

sale) . The question of whether or where a judgment between purchaser
and seller, based on non-performance of an individual contract, is ren

dered is of significance, certainly. However, compared with the threat
ened consequences of violation of association rules (eventually exclu
sion from the exchange and practically from business) the issue of liti-

58 Pope v. Heckscher, 266 N. Y. 114; 194 N. E. SS (1934).
59 Copin v. Adamson, L. R. 9 Ex. 345 (1874).
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gation between purchaser and seller is negligible. By this fact, the

foreign jurisdiction is established even if in form the "public policy"
rule, rewritten in French-Belgian Bank, can prohibit the establishment
of exclusive jurisdiction over the in personam contract claim.
To conclude this point: The Midy case shows that the very existence

of the non-ousting rule is very doubtful. If it should exist, its limitation
to cases in which American courts have territorial or subject matter
jurisdiction, makes the public policy rule an easy victim to private ar

rangements. What remains can be excluded by the arbitration device.
This relation between the arbitration rule and the "non-ousting" rule

shows how our courts apply rules according to their words, free from

any evaluation of social consequence. How can it be justified that�

within the area discussed above�our courts do not enforce agreements
to submit cases to English courts, highly praised by us as the direct
successors of the founders of common law and equity, but they do en

force agreements to submit future litigation to the cotton tribunal in

Liverpool? Certainly, the positivists and so-called scientists have a

perfect answer. They tell us that the tribunal (Cotton Tribunal, etc.)
does not decide "cases," but actually writes the contract for the parties
to the agreement. They construe the position of the tribunal to be in
the position of an agent selected by both parties for clarification of
points not clarified in the contract itself or for handling of doubtful
questions of application of contracts. They contrast with this "double
agency" position of the arbitration tribunal the majestic public
law position of the court. For them, there is no problem of why courts
can be ousted by arbitration of 90% of their commercial cases. There
is no problem because there is only a specific exercise of the "freedom
of contract" (imaginary double agency) in issue, but they are worried
over the last 10% because of the public law character of courts. Is
there any field of law where mere words and positivistic abstractions
govern as much as in Conflict? In fact, organized arbitration and courts
have exactly the same social function: to reach a decision in a particular
case on the basis of formerly decided cases. In the question of which
is to be preferred, we cannot recognize any justification for ousting
the law courts, rather than the arbitration tribunal.
Years ago, an able student note in the Yale Law Journal� raised

this question of the relation between the arbitration and the non-ousting
60 Note, Validity of Contractual Stipulation Giving Exclusive Jurisdiction to the

Courts of One State, 45 Yale L. J. 1150 (1936).
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rule. The writer suggested a distinction in the scope of public policy
control which the court called on for enforcement of the award or

judgment can exercise. He believes that the enforcement of awards
could not be denied on the basis of public policy, while the enforce
ment of a foreign judgment could, even if we recognize these courts
as "agreed" courts. Public policy arguments might prevail in extreme
cases (and only there!), where the award of an organized tribunal or a
court is concerned. The English case, Ellinger v. Guiness, Mahon and
Co.,61 shows that there are extreme cases in which English courts have
refused to recognize the validity of agreements to oust English juris
diction. In this case, pending during the Nazi regime, the plaintiff, a

German Jew, could not dare to go to Germany. How could he expect
a judicial treatment by German courts? Therefore, the English court
took jurisdiction, though the contract between plaintiff and defendant

provided for the exclusive jurisdiction of German ordinary courts. Can

any one suggest that an American court confronted with a similar case,
providing for German arbitration instead, would have decided the case any
differently? The raising of this question is enough to show that the dis
tinction suggested by the Yale Student Note is not valid. I am afraid
even the last residue of the non-ousting rule, as it stood in the Bank case,
is not going to survive its inconsistency with other rules and its treat

ment by private powers. The freedom of choice of law is almost fully
implemented by the freedom to choose the judge.

Is the Public Policy Argument the Answer?

No doubt, the reader of this paper up to this point asks himself:
Does not the public policy argument fully take care of the points raised
here? Is it not true that the forum applies its own law in spite of the

agreement of the parties to do otherwise, if the court finds that the

public policy requires so? Is it not true that our courts would set

aside, as well, agreements to submit future litigation to arbitration as

agreements to submit them to foreign courts, provided public policy
requires so?

Yes, it is true. At least the courts give lip-service to this principle.
The reason why this principle has not much meaning in practice is to

be found in the present general problematic of law and the judicial
system. The movement to give public policy a superior position to legal

61 Ellinger v. Guiness, Mahon and Co., Frankfurter Bank A. G. and Metall Gesellschaft,
4 All Eng. 6 (1939).
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rules in the decision of cases began years ago. In no field was the cry
for public policy so strong as it was in Conflict of Laws. Here, this
public policy practice performed to some extent the function equity
once performed when common law entered a period of rigid word-inter
pretation. Equity once enabled the courts to find the best possible
decision, consistent with justice. Equity fulfilled this function until it
became frozen itself entrenched in rules of words rather than in rules
of values and institutions; subordinated to ideas of justice which are

eternal. Public policy in conflict fulfiled, in its idea, the function of
providing an opportunity to retest a decision reached on the basis of
technical rules of public policy. But, as equity once did, so the public
policy became rigid and developed "rules" of public policy. Our dis
cussion of the public policy rule on the non-ousting of American courts
showed well the complete separation of public policy from application
to this type of rule. Once a rule was developed by stare decisis as a

"public policy rule," it was subjected to exactly the same kind of rigid
interpretation as technical statutory rules. No one asked any longer
whether the original reason for which public policy required a certain
line of decisions was actually served by the specific ruling. Nussbaum62
observes quite correctly that public policy as an instrument of justice
in American conflict is on its way out. The reason for this, however,
seems to me to be deeper than the one we observed before.
When the present relation between public policy and conflict rules

developed, the whole field of trade and property relations was fully
private. A secularized world made status and family relations increas
ingly private. Public policy was only considered�and actually only
came into the picture�if the law of one country deprived citizens or
residents of another country, or eventually its own citizens or residents,
of their private rights or freedom within a private sphere. Today',
though we like it or not, the public interest in trade and property rela
tions has become paramount. In status and family relations, the return
of a real public interest in sustaining existing institutions cannot be
postponed. An analysis of present international commercial relations
shows that export license systems (U. S.) or foreign exchange controls,international barter, clearing, or similar agreements, give governments
everywhere a decisive word in the establishment of international con
tracts of participations. An extensive system of government rules and

62 Nussbaum, Public Policy and the Political Crisis in the Conflict of Laws 49 Yale
L. J. 1027 (1940).
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regulations supplements the standards of organized trade. Generally,
governments determine how much of specific trading can be done, while
the private organizations determine the conditions of trade. What can
a judge do, confronted with government regulations and organized uni
form contracts and participation? How can he define what "public
policy" is?
It is much more than an accidental selection of words that the French

do not speak of "public policy" but of "ordre publique." The protec
tion is to be given to the social order and not to a specific policy. The

increasing separation of law and social order, the far-reaching detach
ment of legal rules from their purpose of serving justice within the
social order, and agnostic influences have made "law," "judges," and

"lawyers" neutral. They have no public order which they hope to pro
mote or sustain. What can "public policy" mean to them? Only expedi
ency from the point of view of the executive. In an article on "Cartel
Control�A Record of Failure,"03 I tried to show how hopeless is the

position of judges and executives in a "valueless society" as soon as

any reference to fairness, or reasonableness or public policy is made.

They have to steer like a pilot without a map or compass, or resort to

words which were used in former decisions or included in "Rules and

Regulations" of some executive agency.
There it cannot surprise that the courts did not find a method of

dealing with the steady exclusion of their law and their jurisdiction
by private powers and governmental agencies. They are condemned to

accept their procedural and substantive exclusion.

A New Outlook

Conflict of Laws is a part of the legal system of each nation. It,
therefore, shares in all diseases of the entire system. It calls for re

vision and amendment, if the entire legal system calls for it.

The founder of modern European Conflict, Carl von Savigny, exactly
100 years ago (July, 1849),64 based his entire doctrine on the "nature"

(or character) of the legal relations, which has to be considered under

the legal system, most closely related to that nature. The historical

school, of which Savigny was one of the leading scholars, was the last

to believe in technical rules or methods which should survive a change
in basic philosophy or a difference of social and economic system. None-

63 Kronstein-Leighton, Cartel Control; A Record of Failure, 55 Yale L. J. 297 (1946).
6* 8 Savigny, System des Heutigen Roemischen Rechts (1849).
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theless, his basic thoughts and formulas have survived in force up to

this day, despite the great social and economic changes during the last

hundred years.
In fact, however, the idea of legal relations, whose nature shall de

cide which law is to be applied, changed. Savigny, not less than Story,
whom he greatly admired, was unable to imagine that one day "legal
relations" could be separated from "social institutions." How could they
imagine that, by playing with the words, "domicile," "residence," etc.,
the family or the social scope of individual influence (inheritance, etc.),
the legal institution, "family," could be transferred to a place where the

social fact, "family" never existed. How could they imagine that one

day corporations (almost unknown to them outside of church, hospital,
government and school) might enter a life for themselves, independent
from any factual "group" or "business establishment"? How could they
expect that one day the contractual bargains would be transformed into

standardized symbols, which separate the actual social contacts of a

contract from the law which governs that contract?
It was one of the great accomplishments of the historical school to

have merged law (especially statutes) with the philosophy and economy
of each period. This school overcame the doctrine of another school,
mistakenly called the school of natural law (Grotius) which overlooked
the fact that in each period, under different conditions, justice might
find different expressions in social institutions. While the adherent of
the scholastic natural law idea must disagree with the historic school
in regard to the source of law, he should fully agree with the idea that
law or legal rules are inseparable from the social institutions of each
time. In both, the idea of justice expresses itself, positively or negatively.
Law has only one special function: it has to protect the existence and
full opportunity for the development of basic social institutions. A law
consistent with our concept of natural law serves those social institutions
which are, in our belief, vital to the good of society and its individual
members.
The field of Conflict of Laws, one of the few legal fields in which some

international discussion takes place, is especially sensible to changes in the
philosophical approach to law. . . . Savigny, therefore, once his faith in the
unity between law and society was established, became interested in the
problem of how the person, property or contract having contact
with different societies has to be treated under law. The beginning of
modern European conflict under Savigny, as well as of American con

flict under Story, dealt with justice, rather than words. However, the
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methodological and philosophical changes in law which took place at
the end of the last and at the beginning of this century affected Conflict
of Laws tremendously. In American and European practice and literature,
different trends led to the same result: the separation of law and social
institutions. Neo-Kantian ideology, finally leading to Kelsen's "Pure
Theory of Law,"65 made a philosophy out of the pure character of
concepts. Under this theory, a legal concept, in which social and economic
elements are included, becomes an adulterated thing. The methods of
American legal writing show the same trend: Beale's tremendous work
in Conflct of Laws remains completely within the pure legal sphere. No
consideration is given to what the effect of these rules on social institu
tions will be. His entire theory is based on one legal point: whether�
under the legal system of any country having jurisdiction on the basis
of legalistic tests�a person acquires vested rights. A parallel degenera
tion of stare decisis took place. Originally based on a comparison of
facts leading to certain legal results, stare decisis has now degenerated
to the point where one looks for language used by judges and makes out
of it legal rules, which, in turn, are supposed to be applied to facts. A
number of great books appeared during the last few years on the subject
of Conflict in England and the United States. It is no accident that they
were written by German refugees who were full of hope that their fate

might serve the cause of uniformity in large fields of law, especially in
Conflict. Ernst Rabel,66 the great believer in legal concepts, tried to

achieve at least parallel concepts of characterization. For this purpose,
he prepared invaluable material on comparative conflict of laws, so

necessary in a transformation of Conflict of Laws of today into Con
flict of Laws of tomorrow. Martin Wolff67 has written a classical book,
the logical end of a period, a landmark of a past period. Nussbaum68
prepared the road to a critical approach, but we must go much beyond
him.

Niboyet69 and W. W. Cook70 show the right road, at least negatively.
Now, we have to supplement their work in a positive way.
Today, it is more urgent in the field of Conflict of Laws than in any

65 Kelsen, Retne Rechtslehre (1934).
66 Rabel, The Conflict of Laws, A Comparative Study (1945).
67 Martin Wolff, Private International Law (1945).
68 Nussbaum, Principles of Private International Law (1943).
69 Niboyet, Cours de Droit International Prtve (1947).
70 w. W. Cook, Theological and Legal Bases of Laws (1942).
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other field of law that we again find a merger between law, facts and

justice.
Law has no purpose by itself. It is the means by which justice regu

lates social institutions. Isolated legal rules have no meaning. Laws are

instruments to protect and to bring the institutions of society into line

with each other and with justice. Ihering, in his second volume of Zweck

in Recht, deals with law as an instrument serving the community. In

this, he is right, but, in his period, society or the state became neutra

lized by a falsely understood idea of liberalism�had no clearly estab
lished aims, perhaps (outside of winning wars). Therefore, Ihering's
critics could only find the judge's personal desires to govern a teleological
jurisprudence.71 They preferred to let the private drafters and "arrang-
eurs" use the law as their instrument.

Today, however, the mutual penetration of private and public spheres
into each other and the standardization or organization of the entire
economic life does not permit our law to remain neutral. According to

the legal philosophy of the scholastics, it cannot be neutral. As soon as

law attempts to be neutral, it becomes subject to the exploitation of

private desires and agreements.
In no other field is it as evident as in Conflict of Laws that the legal
rules during the last half century ceased to be instruments of a social
order and became instruments of private planners. Rules of Conflict of
Law, however, should guarantee that the social and economic order of
each country and its institutions are protected. Once this end of rules of
Conflict of Laws is recognized and accepted, important conclusions follow:
We cannot sustain our present method of finding the applicable law

on a basis of a bridge between facts and an artificial legal concept, sub
ject to the moulding of the parties, and then try to protect public policy
in extreme cases. Instead, the public order has to be given the primary
consideration. In this period of organized and standardized economic
international and interstate relations, each sphere of the economic life
is a part of the public order. In a period like this, we should be willing
to reconsider legal developments which took place during the process
of atomization of our social institutions, especially obvious in the family
law.
Once we have understood that law�clearly in the field of conflict�

became the servant of private desires, whereas it should be building the
fence within which private desires can be accomplished, we can under-

71 Ihertng, Zweck im Rech~ (1877).
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stand that choice of law or choice of a private or a public judge should
be made impossible. We can understand why contacts between facts
and law for finding the applicable law should not be subject to arrange
ment by the parties.
Our contacts have to be of an entirely different character, a character

to be determined along the following lines:

a). As long as one of our social institutions or our economic order is

affected, our law applies. No judgment of a foreign court or tribunal
can be enforced, no contractual provision relating to the applicable law
can be given consideration, as long as the good of our social institutions
or economic order is in issue. The last decade brought an increasingly
clear definition of our economic order by our Courts. Cases like Sherrer
v. Sherrer call for a re-definition of our "social institutions." Is there
not full agreement that the family is one of those social institutions?

b). As long as our human, technological or other resources are at

stake, our law applies and cannot be excluded by any device.
Such contacts are going to give back the law its predominant position.

Law can function again as an instrument of society. I believe that, if
once we reexamine the conflict theory of the Middle Ages (statutes re

lating to the person govern where the person is subject to the society
giving such law; statutes relating to property govern where the property
is subject to the state establishing those statutes), we are going to find
much more justification for these ideas than our writers have usually
found. There is at least one good reason why this infant law of conflict

did. not develop special rules on contracts: in an organized and stand
ardized economy we have to look to the substance of the contract rather

than to place of making or performance. The effect of the contracts on

order, institutions, the person or property governs; as long as one of them

is ours, our law governs.
Is this theory pessimistic in regard to harmonizing decisions and laws?

Not necessarily. Certainly, as far as countries having entirely other

social institutions and an entirely other economic order are concerned,
harmony in law and decisions is impossible. We should never apply
their law. However, as far as countries having a similar economic order

and similar social institutions are concerned, our actual decisions based

on such order and such institutions should be harmonized. They should
combine in defending our mutual legal system against private encroach
ment. In the field of International Trade, countries following the same

economic order and basic philosophy might even agree on international

courts, supporting their joint social ideal.
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The entire suggested change of direction should be possible without

many legislative acts (with the possible exception of a change of the

Federal and State arbitration tests). Certainly, the change has to go

hand in hand with a renewed understanding of law as an instrument of

society. Justice Frankfurter, in the second Williams case, strongly
stated that not even the full faith and credit clause of the Constitution

can deprive states of their sovereign power to regulate their own social

institutions. Is it not necessary to reconsider historical and legal material
to determine whether the fathers of the Constitution did not consider

it a natural obligation of each government to respect other states'
social institutions? Was it not necessary to stipulate only the recogni
tion of the juridical act in the full faith and credit clause, because the

recognition of social institutions was practically guaranteed, even to

countries outside of the U. S. A.? At this place, I can only suggest re
consideration by constitutional lawyers and historians.
The new outlook suggested here is certainly not unhistorical. In many

points, we have to go back. We should not be afraid to admit the failure
of new developments.
The new outlook, if applied, will show its effects in every aspect of

International Private Relations, certainly of International Trade Rela
tions. In conclusion, no better example than the Alcoa case can be

given:72 here Learned Hand found that under conflict theories, our law
cannot be applied to transactions centered abroad, even if they affect
our economic order, unless import into U. S. A. is concerned. The
adherent of the theory presented here can have no doubt that whether
import or export transaction is involved, our economic competitive
order might be affected. Therefore, our law applies in regard to these
private legal relations.
In a lecture or law review article, no more than the elements of the

crisis and its solution can be shown. This has only been a first step
toward a full analysis of the problem and an indication of its solution.

72 United States v. Aluminum Co. of America, 148 F. 2d 416 (C. C. A. 2d 1945).



THE RACIAL COVENANT CASES
James A. Crooks*

TN THE last decade, reversal of many precedents of constitutional law
has caused thoughtful men, lawyers and laymen alike, to contemplate

the present period of constitutional change against a backdrop of long-
settled decisions of the Supreme Court. These changes have been noted

by many and much has been written on the subject.1 It is inescapable
that recent emphasis on civil rights, shifts in public opinion and political
and judicial philosophies are reflected in the decisions of the Supreme
Court in the last ten years.
Out of these reversals of precedent and differences among the in

dividual members of the Court, one thing clearly is evident; the Court
will protect civil rights with a uniformity and constancy not found in
other fields. Recent decisions relating to freedom of speech, press and

religion; the right to vote, strike and picket; the right to have Negroes
on juries trying Negroes, equal educational facilities for Whites and

Negroes, emphasize that contract rights and property rights must

yield. Thus in those cases involving contract and property rights in

conflict with the Court's conception of civil rights, the decisions have
resulted in confusion as to just what remains of prior well-established
rules of contract and property. How and what to advise a client be

comes ever more difficult.

Among this type of decision are Shelley v. Kraemer2 and Hurd v.

Hodge3 wherein the Court held racial restrictive agreements and cove

nants on land unenforceable by state and federal courts. The Missouri

Supreme Court in Kraemer v. Shelley* declared valid and enforceable
a restrictive agreement barring use and occupancy by Negroes, and a

substantially similar restriction was enforced by the Supreme Court of

Michigan in McGhee v. Sipes.5 Both states uniformly and for many

years had enforced in Equity similar racial restrictions created by con

tract of private property owners and recorded among the land records.

* LL.B. National University, 1933. Member of District of Columbia and Supreme
Court Bars. General Counsel, District of Columbia Rent Control Administration (1944-46).

1 Notable are the series of articles by Hon. Ben W. Palmer appearing in recent issues

of the American Bar Association Journal, commencing in 34 A. B. A. J. 554 (1948).
2 334 U.S. 1 (1948), consolidated with McGhee v. Sipes.
3 334 U.S. 24 (1948).
4 33S Mo. 814, 198 S.W. 2d 679 (1946).
6 Sipes v. McGhee, 316 Mich. 614, 25 N. W. 2d 638 (1947).
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The companion case,6 arising in the District of Columbia, involved a

restrictive covenant perpetually prohibiting sale to or use and occupancy
by Negroes of land within a defined subdivision. The United States
District Court7 enjoined Negro purchasers from owning or occupying
the property. The United States Court of Appeals affirmed on the

authority of prior consistent decisions holding such restrictions valid
and enforceable.
The full impact of the reversals of these cases by the Supreme Court

cannot be realized without an examination of the history of this form
of property restriction. Covenants restricting the sale to or occupancy
by Negroes or other racial groups have been in use in urban areas since
about the turn of the Twentieth Century. These restrictions are found
either in conveyances under seal, binding the grantee and his successors

in title, or in agreements under seal among property owners in a defined
area, uniformly binding the signatories and their successors in title for
a stated period of years. Of such restrictions which have been examined
by the Courts some are limited to barring sale to the excluded class,
while others limit use and occupancy by the excluded class.8 In some

instances both features are included in the restriction.9
As urban development of private dwellings increased just prior to

and following World War I racial restrictive covenants became preva
lent. As a means of assuring purchasers of a continuation of the resi
dential environment established by the developer, covenants running
with the land were incorporated in the deed to each parcel in the sub
division as it was sold, thus creating reciprocal negative easements. No
reported cases involving this type of restriction appear prior to Gandoljo
v. Hartman.10 There a California federal court was called on to en

force by injunction a restrictive covenant against use by a Chinese.
The Court denied relief, finding the restriction void as against public
policy because the Fourteenth Amendment of the Federal Constitution,
barring discrimination by the state, likewise was a bar to a citizen of
a state who seeks to discriminate by contract. While this case was never

followed, probably because it was not consistent with established inter-

6 Hurd v. Hodge, on certiorari to the United States Court of Appeal for the District
of Columbia, reported below in 162 F. 2d 233 (App. D.C. 1947).
7 Having general equity jurisdiction in the District of Columbia, D. C. Code � 11-301

(1940).
8 Shelley v. Kraemer, 334 U.S. 1 (1948).
9 Hurd v. Hodge, 334 U.S. 24 (1948).
10 49 Fed. 181 (C. C. S. D. Cal. 1892).
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pretations of the Fourteenth Amendment, it appears to be accepted by
the Supreme Court in Shelley v. Kraemer.
In 1917 the Supreme Court decided that racial segregation by city

ordinance, although applied equally upon White and Negro residents,
was unconstitutional because it interfered with private property rights
without due process of law.11 Two other cases12 thereafter reaffirmed
the constitutional restraint on discriminatory action by a political sub
division of the State. And the State courts did not hesitate to hold that
State legislation of the same character was prohibited by the due process
clause of the Fourteenth Amendment.13 As distinguished from State
action through legislation, city ordinance, or zoning commission order,
the right of the individual to discriminate by contract was early ap
proved by the Court.14 "It is State action of a particular character
that is prohibited. Individual invasion of individual rights is not the

subject-matter of the amendment."15 Thus it was generally conceded
and considered settled that race restrictions imposed by individuals in
relation to their private property were not within the prohibitions of
the Fourteenth Amendment of the Federal Constitution, or against
public policy.16

Some states considered a perpetual restriction to be an unlawful

11 Buchanan v. Warley, 245 U. S. 60, 82 (1917). The Court cast its decision squarely
on the due process clause of the Fourteenth Amendment: "We think this attempt to

prevent the alienation of the property in question to a person of color was not a legiti
mate exercise of the police power of the State, and is in direct violation of the fundamental

law enacted in the Fourteenth Amendment of the Constitution preventing state inter

ference with property rights except by due process of law. That being the case, the

ordinance cannot stand."
12 City of Richmond v. Deans, 37 F.2d 712 (CCA. 4th 1930), aff'd, 281 U.S. 704

(1930); Harmon v. Tyler, 273 U.S. 668 (1927).
13 State v. Darnell, 166 N. C. 300, 81 S. E. 338 (1914) ; Carey v. Atlanta, 143 Ga.

192, 84 S.E. 456 (1915); Jackson v. Maryland, 132 Md. 311, 103 Atl. 910 (1918);
Bowen v. Atlanta, 159 Ga. 145, 125 S.E. 199 (1924).

14 Slaughter House Cases, 16 Wall. 36 (U.S. 1872); U.S. v. Cruikshank, 92 U.S. 542

(1875); Civil Rights Cases, 109 U.S. 3 (1883); Plessy v. Ferguson, 163 U.S. 537 (1896).
15 Civil Rights Cases, 109 U.S. 3, Page 11, supra.
16 Los Angeles Investment Co. v. Gary, 181 Cal. 680, 186 Pac. 596 (1919) ; Parmalee

v. Morris, 218 Mich. 625, 188 N.W. 330 (1922); Koehler v. Rowland, 275 Mo. 573,
205 S.W. 217 (1918); Chandler v. Zeigler, 88 Col. 1, 291 Pac. 822 (1930); Steward v.

Cronan, 105 Col. 393, 98 P. 2d 999 (1940) ; Burkhardt v. Lofton, 63 Cal. App. 2d 230,

146 P. 2d 720 (1944) ; Meade v. Dennistone, 173 Md. 295, 196 Atl. 330 (1937) ; Porter

v. Johnson, 232 Mo. App. 1150, 115 S.W. 2d 529 (1938); Dooley v. Savannah Bank &

Trust Co., 199 Ga. 353, 34 S. E. 2d 522 (1945); Doherty v. Rice, 240 Wis. 389, 3 N.W. 2d

734 (1942).
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restraint on alienation and for that reason refused to enforce it by
injunction. But in those States restrictions for a limited period of years
were declared constitutional and enforceable.17
In 1926 the Supreme Court of the United States considered an appeal

from the Court of Appeals of the District of Columbia (now United
States Court of Appeals for the District of Columbia Circuit) relating
to a race restrictive agreement entered into by property owners in a

block in the City of Washington, D. C. Corrigan v. Buckley18 did not

directly bring into issue the effect of the Fourteenth Amendment. The
due process clause of the Fifth Amendment was held to be a limitation
on the Federal Government and not "directed against the action of
individuals". Similarly, the Court continued, the prohibitions of the
Fourteenth Amendment " 'have reference to state action exclusively, and
not to any action of private individuals'. Virginia v. Rives, 100 U. S.

313, 318; United States v. Harris, 106 U. S. 629, 639. Tt is state action
of a particular character that is prohibited. Individual invasion of indi
vidual rights is not the subject-matter of the amendment.' Civil Rights
Cases, 109 U.S. 3, 11. It is obvious that none of these Amendments

prohibited private individuals from entering into contracts respecting
the control and disposition of their own property; and there is no color
whatever for the contention that they rendered the indenture void."
In dismissing the appeal, thus keeping in effect the injunction issued
by the trial court, the Supreme Court pointed out that "there is no

semblance of ground for any contention that the decrees were so plainly
arbitrary and contrary to law as to be acts of mere spoliation. ..."
Following Corrigan v. Buckley, numerous cases were brought in the
District of Columbia Courts to enforce similar restrictions by manda
tory injunction.19 The federal courts of the District of Columbia
uniformly recognized the validity of and the power to enforce by
appropriate equitable remedy20 restrictions barring use and ownership
by the excluded class.

17 Porter v. Barrett, 233 Mich. 373, 206 N.W. 532 (1925) ; Mandelbaum v. McDonnell,
29 Mich. 77 (1874) ; White v. White, 108 W. Va. 128, ISO S. E. 531 (1929).
18 271 U.S. 323 (1925).
19 Those decided by the Court of Appeals for the District of Columbia are: Torrey

v. Wolfes, 6 F. 2d 702 (App. D. C. 1925) ; Russell v. Wallace, 30 F. 2d 981 (App. D. C.
1929); Cornish v. O'Donoghue, 30 F. 2d 983 (App. D.C. 1929); Hundley v. Gorewitz,
132 F.2d 23 (App. D.C. 1942); Mays v. Burgess, 147 F. 2d 869 (App. D.C. 1945).
20 In Grady v. Garland, 89 F. 2d 817 (App. D. C. 1937), it was sought to have the

restriction declared void as a cloud on the title, but the Court denied the relief.
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One of the principal points urged by those who have sought to have
these restrictive covenants declared invalid or at least unenforceable,
has been the proposition that resort to the courts to enforce the restric
tion results in "state action" within the meaning of the Fourteenth
Amendment.21 This contention was urged in Corrigan v. Buckley23, and
in most cases which thereafter arose in the District of Columbia. It was
given no recognition by the United States Court of Appeals.23 On nu

merous occasions state courts rejected the "state action" theory.24 It
should be noted that the "state action" theory urges that even if the
restrictions in and of themselves are not repugnant to the Fifth and
Fourteenth Amendments of the Constitution, the action of the Courts
in giving effect to their enforcement, is in fact the state acting through
one of its branches, and thus the discrimination�the unequal treatment
of Negro, or other excluded group or class�is no longer the action of
individuals but is the action of the state.25
In the briefs and arguments before the Supreme Court in Shelley v.

Kraemer, McGhee v. Sipes and Hurd v. Hodge,26 petitioners advanced
the proposition that such "state action" is in violation of the due process
clause of the Fifth and Fourteenth Amendments. Thus, in the state cases,
affected by the Fourteenth Amendment, and the District of Columbia

case, affected by the Fifth Amendment, reliance on the due process
clause gave a common focal point to the petitioners' theory that the

judgments were violative of constitutional "rights".
21 "No State shall make or enforce any law which shall abridge the privileges or

immunities of citizens of the United States; nor shall any State deprive any person of

life, liberty, or property, without due process of law; nor deny to any person within

its jurisdiction the equal protection of the laws."
22 299 Fed. 899 (App. D.C. 1924); appeal dismissed 271 U.S. 323 (1926). This point

was fully briefed by both sides and argued to both Courts. The statement contained

in the opinion in Shelley v. Kraemer on this point is erroneous.

23 The dissents of Judge Edgerton in Mays v. Burgess, 147 F. 2d 869 (App. D. C.

1945), cert, denied, 325 U. S. 868 (1945), and in Hurd v. Hodge, 162 F. 2d 233 (1947),
were the first expressions in support of this view from any Federal or State Court in

the reported cases.

24 Burkhardt v. Lofton, 63 Cal. App. 230, 146 P. 2d 720 (1944); Parmalee v. Morris,
218 Mich. 625, 188 N.W. 330 (1922) ; and most of the cases cited in Notes 16 and 17.

25 The "State Action" theory as a bar to judicial enforcement of race covenants is

treated at length by D. O. McGovney in his "Racial Residential Segregation by State Court

Enforcement of Restrictive Agreements, Covenants or Conditions in Deeds is Unconstitu

tional", 33 Cal. L. Rev. 5 (1945).
26 These cases were argued January 1948, separately, but on the same days. Justices

Reed, Jackson and Rutledge took no part in the hearing or decision of these cases.
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Against the panorama of uniform judicial enforcement of restrictive
agreements and covenants over almost a half century, the recent decisions

in Shelley v. Kraemer and companion cases require careful analysis. The

decisions, appearing on first blush to be well rooted in constitutional
law and certainly made to appear in that light by the language employed
by the Chief Justice,27 clearly reflect the recent trend of the Court to

construe its past decisions so as to hurdle established constitutional
obstacles in the way of more recent social or economic philosophies.
The appellants' briefs, the some thirty briefs amicus curiae filed by racial,
labor and religious groups, and much of the argument, was directed to

the "Nationwide destruction of human and economic values" resulting
from "racial residential segregation".28 In none of the cases was support
ing data part of the record evidence.
While the burden of this article is not directed at the social significance

of these decisions, and the opinions of the Court do not refer to the

sociological reasons urged by those opposing such restrictive agree
ments,29 the Court's application of the equal protection clause of the
Fourteenth Amendment cannot be critically analyzed without due regard
to these pressures. These cases were not argued or decided in a vacuum.

The decisions in the two state cases30 hold that judicial enforcement
by the state courts is action of those states and such state action denies
to the Negroes the equal protection of the laws protected against by the
Fourteenth Amendment. It is noteworthy that the Court did not pass

27 Chief Justice Vinson, when an Associate Justice of the United States Court of

Appeals, joined in the majority of that Court in sustaining the constitutional validity
and enforceability of a restrictive covenant. Mr. Justice Rutledge, then a member of
that Court, reserved opinion on validity of the restriction, but concurred in the reversal
on other grounds. Hundley v. Gorewitz, 132 F. 2d 23 (App. D. C. 1942).

28 Appellants' brief in McGhee v. Sipes. As an example: "The enforcement of racial
restrictive covenants has drastically curtailed the ability of Negroes to secure adequate
housing and has hemmed |them into slums and ghettoes. The covenants have been a

direct and major cause of enormous overcrowding in the few areas available to Negro
residential occupancy, with! consequent substantial increase in disease, death, crime, im

morality, juvenile delinquency, racial tensions, and economic exploitation from artificially
inflated rental and housing costs. They constitute a direct danger to our national unity.
In the light of these effect^ and conditions, the judicial enforcement of restrictive cove

nants is clearly incompatible with the Due Process Clause of the Constitution." Page 40,
Consolidated Brief of Petitioners, in Hurd v. Hodge.

29 The Solicitor General of the United States filed a brief and argued the cases on

behalf of the Federal Government, as Amicus Curiae.
80 Shelley v. Kraemer and McGhee v. Sipes, cited supra note 2.
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on the effect of the due process clause or the privileges and immunities
provision of that Amendment.31
The Court, adopting petitioners' analysis of language in the Civil

Rights Cases,32 holds, "That the action of state courts and of judicial
officers in their official capacities are to be regarded as action of the
State within the meaning of the Fourteenth Amendment, is a propo
sition which has long been established by decisions of this Court. That

principle was given expression in the earliest cases involving the con

struction of the terms of the Fourteenth Amendment."33 The cases cited
in the opinion are cast on the denial of due process by the State acting
through its several branches, including the judicial 34 and involve exclu
sion of Negroes from juries,35 denial of a fair trial38 and, in the more

recent decisions, the denial of due process by application of a State's
common-law.37
The Court now has undertaken to hold that the private contracts of

individuals cannot be enforced in State courts where the subject matter
of the contract requires a Negro to move from or be deprived of the use

or ownership of land used or acquired by him with notice of the restric
tion against such use or ownership. The opinion observes that "freedom
from discrimination by the States in the enjoyment of property rights
was among the basic objectives sought to be effectuated by the framers

of the Fourteenth Amendment. That such discrimination has occurred
in these cases is clear. Because of the race or color of these petitioners
they have been denied rights of ownership or occupancy enjoyed as a

matter of course by other citizens of different race or color." Although
the agreements in these cases are specifically held not violative of any

31 "Having so decided, we find it unnecessary to consider whether petitioners have

also been deprived of property without due process of law or denied privileges and

immunities of citizens of the United States." Last page of opinion in Shelley v. Kraemer.

32 109 U.S. 3, 11, 17 (1883).
� The opinion also refers to Virginia v. Rives, 100 U. S. 313, 318 (1880) ; Ex parte

Virginia, 100 U. S. 339, 347 (1880); Twining v. New Jersey, 211 U. S. 78, 90-91 (1908);
Brinkerhoff-Faris Trust & Savings Co. v. Hill, 281 U. S. 673, 680 (1930) ; and others.

34 The Court does not distinguish between procedural and substantive due process.
35 Virginia v. Rives, 100 U. S. 313 (1880) ; Ex parte Virginia, 100 U. S. 339 (1880) ;

Strauder v. West Virginia, 100 U.S. 303 (1880); but see Fay v. New York, 332 U.S.

261 (1947).
36 Brinkerhoff-Faris Trust & Savings Co. v. Hill, 281 U. S. 673 (1930) ; Moore v.

Dempsey, 261 U.S. 86 (1923).
3T This is notable in picketing cases; A.F. of L. v. Swing, 312 U.S. 321 (1941);

Bakery Drivers Local v. Wohl, 315 U.S. 769 (1942); Cafeteria Employees Union v.

Angelos, 320 U.S. 293 (1943); Bridges v. California, 314 U.S. 252 (1941).
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constitutional provisions and "so long as the purposes ... are effectuated

by voluntary adherence to their terms, it would appear clear that there

has been no action by the State and the provisions of the Amendment

have not been violated," access to the courts has been denied to property
owners, who, as parties to the contracts, desire enforcement. Thus, judi
cial enforcement of a valid private contract having been declared dis

criminatory state action, private contract rights now seem to be bottomed
on the unsubstantial hope of voluntary adherence by the parties and
submission by the injured party on breach. Certainly the decision

destroys all right to enforce contracts involving race or color. Whether
land use restrictions are deemed easements,38 or covenants running with
the land39 and enforceable in equity as to the original parties and their
successors in interest, the simple fact seems clear that if the restriction
relates to the exclusion of Negroes, or other race or color,40 it cannot
be enforced on breach.
It should be noted that in the race restriction type of case the original

parties to the indenture enter into the agreement to bar use or ownership
by the excluded class while all the properties involved are owned and

usually occupied by the signatories and the indenture is recorded to

give notice to third parties. Thus, when one of the contracting parties,
or his successor in title, conveys title and surrenders occupancy to a

member of the excluded race, the breach of the contract is the act of
the seller. The grantee taking with notice of the restriction against his
ownership and use thus acquires no title in the land, unless the restriction
is void. Shelley v. Kramer does not invalidate; to the contrary, it holds
in effect that the restrictions are valid contracts though unenforceable.
Removal of the remedy for enforcement defeats the purpose of the
restriction.
The effect of the decision on title questions, however, gives rise to

serious problems. A valid restriction is, at least, a lien or encumbrance41

38 Pierce v. St. Louis Union Trust Co., 311 Mo. 262, 278 S.W. 398 (1925) ; Porter
v. Johnson, 232 Mo. App. 1150, 115 S.W. 2d 529 (1938); Meade v. Dennistone, 173
Md. 295, 196 Atl. 330 (1937).

39 Masy v. Burgess, 147 F. 2d 869 (App. D. C. 1945) ; Meade v. Dennistone, 173 Md.
295, 196 Atl. 330 (1937); Castleman v. Avignone, 12 F. 2d 326, (App. D.C. 1926);
Queensborough Land Co. v. Cazeau, 136 La. 724, 67 So. 641 (1915).

40 Oyama v. California, 332 U. S. 633 (1948) ; Yick Wo v. Hopkins, 118 U. S. 356
(1886).
41 Herb v. Gerstein, 41 F. Supp. 634, 635 (D. D. C. 1941) ; Meade v. Dennistone, 173

Md. 295, 196 Atl. 330 (1937).



522 The Georgetown Law Journal [Vol. 37: p. 514

and any person taking title takes subject to it. Until cloud on the title
is removed by appropriate judicial decree42 the property remains thus
encumbered. It must be assumed, therefore, that a member of the ex
cluded race taking with notice, takes subject to it. Does he, then, receive
a good fee title? Can he, in turn, transfer a good fee title? In the instance
of a contract of sale, where search of title discloses such a restriction,
the purchaser refuses to accept conveyance and settle under the contract,
and the seller seeks specific performance of the contract, will an equity
court order performance? Can the court brush aside a valid restriction
and order performance simply on the theory the restriction is unenforce
able? To do so would require a purchaser, whether of the excluded race

or not, to take encumbered property. Or in such a case would the seller
be required to remove the cloud, else he be in default? The lawyer who
advises on these matters must undertake to answer these questions.
Does the user by a Negro dissolve, ipso facto, the restriction so that

he can transfer title free of any restriction? Is the Court permitted under

Shelley v. Kraemer to require a Negro seller to remove the cloud or to
entertain a suit in damages for breach of contract for failure to transfer
a fee title?
As a result of Shelley v. Kraemer, contracts involving land not subject

to race restriction, are not free from doubt. Would a court deny specific
performance where a Negro refuses to convey to a white man even

though he has contracted to sell to the White? Can it be said that specific
performance in such a case would deny the Negro of his "right" to own

property; can it be said that because of his color "he is being deprived
of his property and thus tot receiving the equal protection of the law"?
It can be argued that these are not instances where, "Because of their
race or color . . . they have been denied rights of ownership or occupancy
enjoyed as amatter of course by other citizens of different race or color."43
But the queries above would seem no less strained than the holding of
the Court that judicial enforcement of valid private contracts of indi
vidual citizens, if discriminatory, but otherwise enforceable, constitute
"state action" which is discriminatory and thus the equal protection of
the law is denied to those who are the subject of the discrimination.
In Hurd v. Hodge,4i the restrictive covenant was held unenforceable

42 Such relief was denied in Grady v. Garland, 89 F. 2d 817 (App. D. C. 1937) ; cert.

denied, 302 U.S. 694 (1937).
43 Shelley v. Kraemer, supra note 2.
44 The Court did not pass on constitutionality in this case. This companion case arose

in a Federal territory not subject to the Fourteenth Amendment. Petitioners urged that
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in the federal courts because violative of the public policy of the United

States.45 This public policy is found by the Court to extend back to the

Civil Rights Act of 1866 and Section 1978 of the Revised Statutes.46
And the Court finds that: "Under such circumstances, to suggest that
the Negro petitioners have been accorded the same rights as White citi

zens to purchase, hold, and convey real property is to reject the plain
meaning of language."
Unlike those in the State cases, the restriction in the Federal case is

not found violative of the Constitution or void under any local rule of

property,47 but unenforceable in equity as being against the public policy
in force in the District of Columbia. Fundamentally, Courts will not
enforce contracts against public policy.
On principle, Hurd v. Hodge differs little from Shelley v. Kraemer.

The latter is based on the Constitutional Amendment submitted on June
13, 1866, for ratification by the States, and the former is based on the
Civil Rights Act, enacted April 9, 1866.48
Since the "Gold Clause" case in 193 549 it has been established that

contracts against the expressed public policy of the United States, estab
lished by Congress on a subject matter within the constitutional authority
of Congress, are void as against public policy. Assuming that the Civil

Rights Act and Sec. 1978 of the Revised Statutes were within the consti
tutional authority of Congress, and that the intent of those enactments
was to bar racially discriminatory private contracts, are such contracts
void or valid but unenforceable?

the Due Process Clause of the Fifth Amendment, as part of the "Bill of Rights" (first
ten Amendments) and binding on the Federal Government, barred judicial enforcement,
as did the similar provision of the Fourteenth Amendment.

45 "We are here concerned with the action of federal courts of such a nature that if
taken by the courts of a State would violate the prohibitory provisions of the Fourteenth
Amendment. Shelley v. Kraemer, supra. It is not consistent with the public policy of
the United States to permit federal courts in the Nation's capital to exercise general
equitable powers to compel action denied the state courts where such action has been
held to be violative of the guaranty of the equal protection of the law."

46 "All citizens of the United States shall have the same right, in every State and
Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold,
and convey real and personal property." 8 U. S. C. � 42. The Court states this provision
was derived from Sec. 1 of the Civil Rights Act of 1866.

47 The Supreme Court historically has review power over all cases arising in the
Courts of the District of Columbia.

48 "

. . . for that statute and the Amendment were closely related both in inception
and in the objectives which Congress sought to achieve." Hurd v. Hodge, supra note 3.

49 Norman v. Baltimore & Ohio R.R. Co., 294 U.S. 240 (193S).
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From the standpoint of land titles in federal territory this is of more
than academic importance. In Norman v. Baltimore & Ohio R. Co.50
the Court said: "Contracts may create rights of property, but when con

tracts deal with a subject matter which lies within the control of the

Congress, they have a congenital infirmity." Undoubtedly race restrictive

agreements are a form of discrimination, but not until Shelley v. Kraemer
and Hurd v. Hodge was it understood that discriminatory acts of private
individuals can be converted into governmental action by judicial enforce
ment of a private contract. In the District of Columbia case the Court
did not hold the covenant void or refer to the power of Congress51 to

declare race restrictions against public policy.52 It would seem unsafe,
then, to assume their invalidity in respect to land titles.
Literal application of the statute53 as construed in Hurd v. Hodge could

result in the invalidity of all privately created restrictions on land for
a violation might be defended on the ground that all citizens are entitled
to the same right to acquire, hold, lease and sell property, and the in

ability to use the restricted land as the owner sees fit is discriminatory.
It has been hinted54 that on breach of a restrictive covenant an action

at law for damages is the available remedy, at least in those instances

where enforcement by injunction is inappropriate. Equity will not act
where changed conditions make it inequitable to enforce a restriction
but it does not follow that an action for cancellation or to remove the

cloud, because of such changed conditions, is automatically available.
Both are equitable remedies.55 If a contract is valid, its validity does

not cease because it is inequitable to enforce it. Yet, language appearing
in some opinions makes it appear that this distinction is not observed.56

so Norman v. Baltimore & Ohio R.R. Co., 294 U.S. 240 (1935).
51 Article I, Section 8 of the Constitution gives Congress exclusive legislative control

over the District of Columbia.
52 In Railway Mail Association v. Corsi, 326 U.S. 88, 93 (1945), the New York Civil

Rights Act was sustained. "A judicial determination that such legislation violated the

Fourteenth Amendment would be a distortion of the policy manifested in that amendment,
which was adopted to prevent state legislation designed to perpetuate discrimination on

the basis of race or color."
53 Rev. Stat. � 1978.
54 Judge Edgerton's dissent in Hurd v. Hodge. See also, Jackson v. Stephenson, 156

Mass. 496, 31 N.E. 691 (1892) ; McClure v. Leaycraft, 183 N.Y. 36, 75 N.E. 961 (1905).
55 Justice Frankfurter's concurring opinion in Hurd v. Hodge observes: "An injunction

is, as it always has been, 'an extraordinary remedial process which is granted, not as a

matter of right but in the exercise of a sound judicial discretion.' Morrison v. Work,

266 U.S. 481, 490 (1925)."
56 "It seems to us that the issue whether this neighborhood has so changed as to
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Refusal to enforce or to cancel the covenant cannot remove the possi
bility of damages for breach. An invalid instrument cannot be the basis

for any judicial relief; an instrument unenforceable in equity may, never
theless, form the basis for different relief 57

Whether a race restrictive covenant unenforceable in equity on consti

tutional grounds, but not invalid, as in Shelley v. Kraemer, can form the

basis for an action at law for damages, seems doubtful under the "state

action" theory. A covenant unenforceable as being against public policy,
as in Hurd v. Hodge, seems to be in no better position. If the covenant

is against public policy, it is unenforceable, whether in equity or at law;
if it is the "governmental action" of the courts that is against public
policy, giving effect to the covenant by awarding damages would not

remove the "governmental action".
Further speculation will serve no purpose. Justice Frankfurter has

observed: "The process of constitutional adjudication does not thrive
on conjuring up horrible possibilities that never happen in the real world
and devising doctrines sufficiently comprehensive in detail to cover the
remotest contingency."58
As in the case with most decisions of great moment, future litigation

raising these and other issues will delineate the boundaries of the restric
tive covenant cases here discussed; probably the future will soften their

impact. But presently it seems that the inseparability of validity and

remedy59 has been destroyed; the Constitution has been invoked to

deprive citizens of the use of their Courts for the enforcement of valid
contracts.

make the covenant invalid is exactly the same as the issue whether the neighborhood
has so changed as to make the covenant non-enforceable." Saint Lo Cont. Co. v.

Koenigsberger, U.S. Ct. of Appeals, D.C, No. 9877, decided February 21, 1949.
57 Neighborhood changes which may make it inequitable to enjoin a particular violation

of a covenant at a particular time may not make it inequitable to impose damages for
the same violation, or to enjoin a different violation, or even to enjoin the same violation
at a different time." Judge Edgerton's dissent in Saint Lo Const. Co. v. Koenigsberger,
supra note 56.

68 New York v. United States, 326 U.S. 572 (1946).
59 "Nothing can be more material to the obligation than the means of enforcement. . . .

The ideas of validity and remedy are inseparable, and both are parts of the obligation,
which is guaranteed by the Constitution against invasion." Von Hoffman v. Quincy, 4

Wall. 535, 550, 552 (U.S. 1867).



ADMINISTRATIVE FINALITY AND THE
ADMINISTRATIVE PROCEDURE ACT

Bernard Schwartz*

Jk MONG the important questions which have arisen since the enact
ment of the Federal Administrative Procedure Act of 19461 are

those dealing with the effect of section 10 upon the law of judicial re
view of administrative action. According to the Attorney General, "this
section, in general, declares the existing law concerning judicial re

view,"2 and this view is also taken in several decisions.3 On the other

hand, there is the assertion of District Judge Lindley, concerning
section 10: "The legislative history convinces me that Congress thought
they were doing more than codifying existing law."4 It is the purpose
of this paper to determine which of these conflicting views is more nearly
correct with regard to the effect of section 10 of the A. P. A. upon one

aspect of the law of judicial review�namely the availability of review
in particular cases.

As a starting point, it seems clear, as the Court of Appeals for the
District of Columbia pointed out in Hearst v. Federal Communications

Commission, that "the Administrative Procedure Act does not provide
for judicial review for everything done by an administrative agency."5
The basis of the action in that case was that the Commission had
libelled radio station WBAL in its report, commonly referred to as

the "Blue Book," and had exposed plaintiff, the station's owner, "to

public shame, obloquy, contumely, odium, contempt, ridicule, aversion,
degradation and disgrace." The court refused to grant declaratory
relief, although "we agree with the appellant that this complaint pic
tures a legal wrong."6 Review under section 10 of the A. P. A. is avail

able only where legal wrong is suffered because of any agency action,

* B.S.S., College of the City of New York, 1944; LL.B., New York University, 1944;

LL.M., Harvard University, 194S; Ph.D., Cambridge, 1947. Member of the New York

Bar. Instructor in Law, New York Uinversity.
1 60 Stat. 237 (1946), S U. S. C. A. � 1001.
2 Attorney General's Manual on the Administrative Procedure Act 136 (1947).
� Olin Industries v. NLRB, 72 F. Supp. 22S (D. Mass. 1947) ; United States v. Carusi,

72 F. Supp. 193 (E. D. Pa. 1947). Compare Transamerica Corp. v. McCabe, 80 F. Supp.
704 (D. C. 1948).
* Unger v. United States, 79 F. Supp. 281, 286 (E. D. HI. 1948).
5 167 F. 2d 22S, 227 (App. D. C. 1948).
6 Id. at 226.
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and, says the court, the definition of "agency action" in section 2 (g) of
the Act obviously does not cover an act such as the publication of the
Blue Book. "Broad as is the judicial review provided by the Adminis
trative Procedure Act, it covers only those activities included within

the definition of 'agency action.' "7

It also seems settled that review under the A. P. A. is governed by
the established rule that only "final" orders of administrative agencies
which substantially affect the rights of private parties are reviewable.

Thus, in a case in the First Circuit, section 10(c) of the Act has been
held to recognize the principle that preliminary or procedural orders
of an agency are not directly subject to judicial review, and the court

consequently declined to review an order of the Securities and Ex

change Commission refusing to transfer a hearing from Philadelphia
to Boston. Petitioners had relied on section 5(a) of the A.P.A., which
provides that, in every case of adjudication required by statute to be
determined on the record after opportunity for an agency hearing, "due
regard shall be had for the convenience and necessity of the parties or

their representatives," but the court declared that petitioners' argument
was "quite unpersuasive, especially in view of the provisions of � 10(c)."8
Eccles v. Peoples Bank9 is a good case illustrating the extent to

which the present Court will go in refusing to intervene in cases involving
administrative action which it does not consider to be "final." In that

case, the respondent bank had been granted membership in the Federal
Reserve System subject to a condition which provided for withdrawal
from membership within 60 days after written notice from the Board
of Governors if a named corporation or any of its affiliates thereafter

acquired any interest in the bank without the approval of the Board.

Respondent claimed that the imposing of this condition was beyond
the powers of the Board of Governors and sought a declaratory judg
ment to that effect.
The Supreme Court, through Mr. Justice Frankfurter, held that the

bank's action was premature; that respondent could not in any way
be affected by the administrative action at issue before the Board of
Governors commenced revocation proceedings for a violation of the
condition. "The Bank seeks a declaration of its rights if it should lose
its independence, or if the Board of Governors should reverse its policy

7 Id. at 227.
8 Eastern Utilities Ass'n v. S. E. C, 162 F. 2d 385, 387 (C. C. A. 1st, 1947) .

9 333 U. S. 426 (1948).
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and seek to invoke the condition even though the Bank remains in
dependent. . . . The concurrence of these contingent events, necessary
for injury to be realized, is too speculative to warrant anticipatory
judicial determinations."10
One wonders, however, whether review should not be afforded at this

stage under Columbia Broadcasting System v. United States,11 "a case

where prematurity was clearer than here."12 "It seems obvious that
the requirement was a restriction on the market for respondent's stock
and therefore detrimental to the conduct of its business, a continuing
threat of the Board to exclude respondent from the benefits of the

System."13 It is all very well to argue, as the Court does, that re

spondent is not actually injured until the Board moves to revoke its
membership for a violation of the condition. But, in a practical sense,
does not that make it most difficult for respondent to obtain a judicial
determination of the vires of the condition, for, at that later stage, it
can only secure that determination at the risk of losing its membership,
if the condition is held to be within the Board's authority?
In situations such as those involved in the Eccles case, it seems

obvious that section 10 of the A.P.A. does not confer a right of review.
However one may disagree with the Court's conclusion, that respondent's
action there was premature. If the Court does conclude, in a particular
case, that "final" administrative action is not involved, review is not

available, and this result is not affected by section 10.

Our analysis thus far indicates that it is only "agency action" within
the meaning of section 2 (g) of the A.P.A. that is subject to review under

section 10. Likewise, the review available under that section is still

subject to the rule that the courts will not intervene where only pre

liminary or procedural orders of an agency are involved. An even

more important limitation upon the right of review is that contained in

the introductory clause of section 10, which limits the availability of re
view "so far as (1) statutes preclude judicial review or (2) agency
action is by law committed to agency discretion."
It appears settled that judicial review is not precluded within the

meaning of this clause merely because it is not expressly granted by
statute. "It was clearly the intention of Congress to require by this

10 U. at 432.
H 316 U. S. 407 (1942).
12 Reed, J., dissenting, 333 U. S. 426, 437 (1948).
13 Id. at 435.
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language something more than mere absence from the statute of ex

press provision for review."14 More than such absence is required for

review to be precluded. "To preclude judicial review under [the A.P.A.]
a statute, if not specific in withholding such review, must upon its face

give clear and convincing evidence of an intent to withhold it. The

mere failure to provide specially by statute for judicial review is

certainly no evidence of intent to withhold review."15
That review is available even in the absence of express provision

therefor in the relevant enabling Act is indicated by a line of cases, of

which the most important in recent years are Stark v. Wickard16 and

Estep v. United States,17 and which stand for the proposition that "the

silence of Congress as to judicial review is not necessarily to be con

strued as a denial of the power of the federal courts to grant relief in
the exercise of the general jurisdiction which Congress has conferred

upon them."18
The review power of the courts in these cases is an inherent one

which arises out of the delegation to them of "the judicial power" by
the Constitution. "When Congress passes an Act empowering adminis
trative agencies to carry on governmental activities, the power of those

agencies is circumscribed by the authority granted. This permits the
courts to participate in law enforcement entrusted to administrative
bodies only to the extent necessary to protect justiciable individual

rights against administrative action fairly beyond the granted powers.
The responsibility of determining the limits of statutory grants of au

thority in such instances is a judicial function entrusted to the courts

by Congress by the statutes establishing courts and marking their
jurisdiction."19 The need for such judicial power has been emphasized
in strong language by the Court of Appeals for the District of Columbia.
"If the judiciary had no power in such matter, the only practical re
straint would be the self-restraint of the executive branch. Such a

result is foreign to our concept of the division of the powers of govern
ment."20

14 Dickinson, The Judicial Review Provisions of The Federal Administrative Procedure
Act and the Administrative Agencies 565 (1947).
15 Administrative Procedure Act, Legislative History 275 (1946).
18 321 U. S. 288 (1944).
17 327 U. S. 114 (1946).
18 Id. at 120.
19 Stark v. Wickard, 321 U. S. 288, 309 (1944).
20 Fleming v. Moberly Milk Products Co., 160 F. 2d 259, 265 (App. D. C. 1947).
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Under the introductory clause to section 10 of the A.P.A., review
is thus not precluded merely because there is no express provision for
review in the relevant enabling Act. At the same time, for review to
be barred under the A.P.A., it is not necessary for the statute expressly
to preclude review. As stated by the Attorney General, "a statute may
in terms preclude judicial review21 or be interpreted as manifesting a

Congressional intention to preclude judicial review."22 As an example
of the latter, he cites the statute interpreted in Switchmen's Union v.

National Mediation Board.23 That case dealt with the problem of
whether the certification of representatives for collective bargaining
by the National Mediation Board was subject to judicial review. The
court held that it was not, asserting that the Railway Labor Act24

impliedly precluded review. ". . . the intent seems plain�the dispute
was to reach its last terminal point when the administrative finding
was made. There was to be no dragging out of the controversy into
other tribunals of law. . . . The language of the Act read in light of
[the legislative] history supports the view that Congress gave adminis
trative action under Section 2, Ninth a finality which it denied adminis
trative action under the other section of the Act."25
Kirkland v. Atlantic Coast Line R. Co.26 holds that the A.P.A. has

not changed the rule of the Switchmen's Union case. "The Railway
Labor Act, as interpreted by the Supreme Court, upon its face gives
clear and convincing evidence of intent to withhold judicial review.
It is as true today as it was before the Administrative Procedure Act

was passed that in such a case as this 'Any decision on the merits would
involve the granting of judicial remedies which Congress chose not

to confer.' "27

The Switchmen's Union case established that the courts have no

jurisdiction to review a certification by the National Mediation Board.

The implications of that case are, however, much broader, for the

language of the National Labor Relations Act parallels that of the

Railway Labor Act, and would seem to compel a similar result under

21 For an example of such a statute, see International Union v. Bradley, 75 F. Supp.
394 (D. C. 1948).

22 Attorney General's Manual on the A. P. A. 136.

23 320 U. S. 297 (1943).
24 48 Stat. 1188 (1934), 45 U. S. C. A. � 152.
25 320 U. S. 297, 305-6 (1943).
26 167 F. 2d 529 (App. D. C. 1948).
2T Id. at 530.
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the National Labor Relations Act.28 The Switchmen's Union doctrine
was applied to certifications by the National Labor Relations Board in

Millis v. Inland Empire District Council,29 where the court held that

N.L.R.B. certifications could not be reviewed except in the limited

situation provided for by section 9(d) of the Labor Relations Act. "In

American Federation of Labor v. National Labor Relations Board30
. . . , the Supreme Court expressly reserved the question whether the

Board's mere certification of collective bargaining representatives could

be reviewed in a suit like the present one. But we think the question
is now foreclosed by Switchmen's Union of North America v. National
Mediation Board."31
The rule of the Millis case, like that of Switchmen's Union v. National

Mediation Board, is not affected by section 10 of the A.P.A. With

regard to a petition for review in the Circuit Court of Appeals, American
Federation oj Labor v. NLRB312 is still controlling.33 As far as an

action in the District Court is concerned�i.e., the question left open
in the American Federation of Labor case�direct review is precluded
within the meaning of the introductory clause of section 10 of the A.P.A.

Except as provided for in Section 9(d) of the Labor Act, "it was the

Congressional purpose to preclude judicial review. . . ; so that by its
terms the Administrative Procedure Act fails to confer a review" in
N.L.R.B. certification cases.

The above decisions indicate that the introductory clause of section
10 of the A.P.A. includes cases where statutes "impliedly" preclude
judicial review. The doctrine of implied preclusion should, however, be
applied sparingly. Administrative action should be subject to review
under the A.P.A. unless the enabling Act affirmatively indicates an

intent that it shall not be reviewable. This is the approach of Judge
28 49 Stat. 449 (193S), as amended, 29 U. S. C A. � 151. See Vanderbilt, Administra

tive Law, 1944 Annual Survey of American Law 198.
2� 144 F. 2d 539 (App. D. C 1944).
80 308 U. S. 401 (1940).
31 144 F. 2d 539 (App. D. C 1944). Compare Inland Empire Council v. Millis, 327

U. S. 697, 700 (1945).
82 Supra note 30.
33 Ohio Power Co. v. NLRB, 164 F. 2d 275 (C. C. A. 6th 1947).
84 Fay v. Douds, 78 F. Supp. 703, 70S (S. D. N. Y. 1948). See, similarly, Fitzgerald

v. Douds, 167 F. 2d 714 (C. C. A. 2d 1948) ; White v. Herzog, 80 F. Supp. 407 (D. C.
1948); White v. Douds, 80 F. Supp. 402 (S. D. N. Y. 1948); Great Lakes Steel Corp.
v. United States, 81 F. Supp. 450 (E. D. Mich. 1948) (implied preclusion under Interstate
Commerce Act).
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Lindley in a case holding that a decision of the Veterans' Administra
tion refusing to accept an application for life insurance is subject to
review in a declaratory judgment action. "Prior to the [A.P.A.], ad
ministrative orders such as the one with which we are concerned were

not reviewable unless the statute so provided. Such orders are now

reviewable unless the statute reflects an intent that they are not review
able."35
The Supreme Court has, however, applied the doctrine of implied

preclusion to situations where the Congressional intent to bar review
is not clearly expressed. An example of this type of case is Chicago
& Southern Air Lines v. Waterman 5.5. Corp.36 Section 801 of the
Civil Aeronautics Act37 provides that, when a foreign air carrier asks
for any permit, or a citizen carrier applies for a certificate to engage
in any overseas or foreign air transportation, any decision, either to

grant or to deny, is to be subject to the approval of the President. Sec
tion 1006(a) of the Act subjects to judicial review "any order . . .

issued by the Board under this Act, except any order in respect of any
foreign air carrier, subject to the approval of the President as provided
in section 801." The Civil Aeronautics Board, with express approval
of the President, issued an order which denied petitioner, a citizen

carrier, a certificate of convenience and necessity for an overseas air
route and granted one to a rival applicant. Petitioner filed a petition
for review under Section 1006(a), charging that the Board had no

substantial evidence to support its findings. The Board moved to dis
miss on the ground that, since the order required and had the approval
of the President, it was not reviewable.
The Court, by a bare majority, agreed with the contentions of the

Board. Such orders "are not mature and are therefore not susceptible
of judicial review at anytime before they are finalized by Presidential

approval. After such approval has been given, the final orders embody
Presidential discretion as to political matters beyond the competence
of the courts to adjudicate."38 In effect, the Court is holding that, be
cause of the requirement of Presidential approval, judicial review under
section 1006 is impliedly precluded, although it concedes "that a literal

reading of section 1006 subjects this order to re-examination by the

35 Unger v. United States, 79 F. Supp. 281, 286 (E. D. 111. 1948).
36 333 U. S. 103 (1948).
37 52 Stat. 1014 (1938), 49 U. S. C. A. � 601.
38 333 U. S. 103, 114 (1948).
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courts."39 One wonders, however, whether the Court is justified in thus

expanding the doctrine of implied preclusion of review. The policy of

our law in favor of judicial review is a fundamental one,40 and should
not give way where statutory provisions such as those in the Waterman

case are involved, where the intent of the legislature seems to be, if
anything, to allow review.

But, asserts the Court, these considerations do not apply in the

instant case, for the requirement of Presidential approval_bars us from

acting, even though petitioner requests us only to review the action

of the Board. Before the approval of the President the Board's order

is merely a recommendation, not a "final" order subject to review.
When the President has acted, on the other hand, for the Court to

intervene would be to review the discretion of the Chief Executive.

Yet, as Mr. Justice Douglas points out in his dissent, "review of the
President's action does not result from reading the statute in the way
it is written. Congress made reviewable by the courts only orders 'issued

by the Board under this Act.' Those orders can be reviewed without
reference to any conduct of the President, for that part of the orders
which is the work of the Board is plainly identifiable."41 The President
is concerned only with the impact of the order on foreign relations or

military affairs. C.A.B. orders under section 801 do not, however,
necessarily have any impact on these matters, and yet may vitally
affect private rights. "A result more consonant with legislative intent
and with our background of judicial supremacy would have been a

decision in the principal case that the appellate courts may review the

orders issued by the Board to the extent of their purely private re

percussions."42
Another recent case where the Court held that the relevant statute

precluded review within the meaning of the introductory clause of sec

tion 10 of the A.P.A. was Ludecke v. Watkins.*3 That case involved
the question of whether judicial review was available of an order of
the Attorney General for the removal of an alien enemy. The President,
acting under the authority of the Alien Enemy Act of 1798,44 had

3� id. at no.
40 Compare Schwartz, Administrative Finality in Britain, 26 Can. Bar Rev. 1072, 1084

(1948).
41 333 U. S. 103, US (1948).
42 Note, 61 Harv. L. Rev. 1053, 10S4 (1948).
43 335 U. S. 160 (1948).
44 1 Stat. 577 (1798), as amended 50 U. S. C. A. � 21.
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directed the removal of all alien enemies "who shall be deemed by the
Attorney General to be dangerous to the public peace and safety of
the United States," and the Attorney General, acting under this dele
gated power, had ordered petitioner's removal. The Alien Enemy Act,
after providing that alien enemies could be "apprehended, restrained,
secured, and removed", gives the President the power to "direct the
conduct to be observed, on the part of the United States, toward the
aliens who become so liable; the manner and degree of the restraint to
which they shall be subject and in what cases, and upon what security
their residence shall be permitted, and to provide for the removal of
those who, not being permitted to reside within the United States, refuse
or neglect to depart therefrom; and to esablish any other regulations
which are found necessary in the premises and for the public safety."
Nowhere in the Act, it should be noted, is there any provision bearing
directly upon judicial review.
But, says Mr. Justice Frankfurter, speaking for the majority of the

Court, it is evident that this is the type of statute Congress had in mind
in the introductory clause of section 10 of the A.P.A. "As Congress
explicitly recognized in the recent Administrative Procedure Act, some

statutes 'preclude judicial review' . . . the Alien Enemy Act of 1798
is such a statute. Its terms, purpose, and construction leave no doubt."45
Perhaps the chief factor which led the Court to conclude that review
was barred was the well-nigh unlimited discretion conferred upon the
Chief Executive. The power of the President, in the words of Washing
ton, J., in an early case, is "as unlimited as the legislature could make
it."46 In such a case, review is not available under section 10 of the
A.P.A. on both of the grounds specified in the introductory clause
of that section. As construed by the Court, the Alien Enemy Act thus
precludes all judicial review. "The effect of this holding is that any
unnaturalized person, good or bad, loyal or disloyal to this country, if
he was a citizen of Germany before coming here, can be summarily
seized, interned and deported from the United States by the Attorney
General, and that no court of the United States has any power whatever

to review, modify, vacate, reverse, or in any manner affect the Attorney
General's deportation order."47
The Waterman and Ludecke cases show that review may be precluded
45 335 U. S. 160, 163 (1948).
� Lockington v. Smith, 15 Fed. Cas. 758, 760 (1817).
47 Black, J., dissenting, 335 U. S. 160, 174 (1948).
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within the meaning of section 10 of the A.P.A. under the doctrine of

implied preclusion even though the Congressional intent to bar review

is not clearly expressed. At the same time, a provision in the enabling
Act for administrative finality may often not be enough to preclude
review. The mere fact that the administrative action is declared to be
"final" or "conclusive" is normally not sufficient to bar all judicial re
view. The courts tend to treat such provisions for finality as they do

cases where the relevant statute is silent on judicial review.
Thus, in Estep v. United States,46 where the decisions of local draft

boards were declared to be "final except where an appeal is authorized
in accordance with such rules and regulations as the President may

prescribe,"49 the Court held that a local board's induction order was

reviewable in a criminal proceeding. Mr. Justice Douglas emphasized
the fact that the "statute makes no provisions for judicial review"30
and went on to state the usual rule in cases where the statute is silent
on review. "The silence of Congress as to judicial review is not neces

sarily to be construed as a denial of the power of the federal courts to

grant relief in the exercise of the general jurisdiction which Congress
has conferred upon them."51 "Why the court emphasized silence of

Congress in the face of the words 'shall be final' is difficult to under
stand" asserts one commentator.52 But in the normal case, the mere

provision for administrative finality does not mean that all judicial
review is barred. "It is only orders 'within their respective jurisdictions'
that are made final."53 And review on the question of jurisdiction�
i.e., whether the agency action was ultra vires the enabling Act�is
available even though there is a statutory provision for finality. Even
with such a provision, "an implied right of judicial review is always
available, by bill in equity, certiorari, mandamus, or other appropriate
proceeding by virtue of the general law."54
Under section 19 of the Immigration Act of 1917,55 the decision of

the Attorney General with regard to the deportation of an alien "shall

48 See, 327 U. S. 114 (1946).
49 Selective Service Act, 54 Stat. 893 (1940), 50 U. S. C. A. � 310.
50 327 U. S. 114, 119 (1946).
51 Id. at 120.
52 Davis, Nonreviewable Administrative Action, 96 U. or Pa. L. Rev. 749, 770 (1948).
53 327 U. S. 114, 120 (1946).
54 Black, The "Jurisdictional Fact" Theory and Administrative Finality, 22 Corn. L Q

349, 366 (1937).
55 39 Stat. 889 (1917), 8 U. S. C. A. � 155.
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be final." Is this a case of statutory preclusion of review so that sec

tion 10 of the A.P.A. does not apply? Our analysis above indicates
that it is not, for the provision for finality alone is not enough to bar
review. This view is confirmed by United States ex rel. Trinler v.

Carusi,58 where the Court of Appeals for the Third Circuit held that the

Immigration Act did not preclude review of deportation proceedings
within the meaning of the introductory clause of section 10 of the
A.P.A. Despite the provision that the decision of the Attorney General
"shall be final", "it is perfectly clear that it is not final in the sense

that courts cannot do anything about it,"57 for it has long been settled
that the legality of deportation orders can be tested in habeas corpus
proceedings. In the exercise of their authority to issue writs of habeas

corpus, the courts may inquire whether the Attorney General has ex

ceeded his statutory authority or acted contrary to law or the Constitu
tion.58 "While it might look as though judicial review were precluded by
the giving to the deportation order the air of finality, in practice such

finality never existed because of the availability of habeas corpus. The
fact that review has been judge-made out of the concept of due process
does not make it any less a qualification of the statute that if the legis
lators had put the provision in it when the statute was first drawn."59
Under the Trinler case, a deportation proceeding does not come with

in the first exception to section 10 of the A.P.A. Since that is true, the
court held that the deportation order at issue could be reviewed directly
under section 10. Habeas corpus is thus no longer the exclusive means

of obtaining review of deportation orders, as it was prior to the A.P.A.

"What we are here deciding is that the Act did enlarge the rights of

people against whom deportation orders have been issued and that they
are now entitled to judicial review after the issuing of a deportation
order."60
The question of the availability of review under the A.P.A. is of

great importance to an alien against whom a deportation order is issued.

Prior to the A.P.A., review could be obtained only by means of habeas

56 166 F. 2d 457 (C. C. A. 3d 1948), followed in United States ex rel. Cammarata v.

Miller, 79 F. Supp. 643 (S. D. N. Y. 1948) ; See, similarly, Scholnick v. Clark, 81 F. Supp.

298, 300 (D. D. C. 1948).
57 166 F. 2d 457, 460 (C. C. A. 3rd 1948).
58 Paraphrasing Stone, C. J., dissenting in Bridges v. Wixon, 326 U. S. 135, 167 (1945)
59 166 F. 2d 457, 461 (C. C. A. 3rd 1948) ; Compare Aycock-Lindsey Corp. v. United

States, 171 F. 2d 518 (C. C. A. 5th 1948).
60 Id. at 462.
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corpus. Before the writ could be issued, it was necessary for the alien

to be in the custody of the Attorney General. "The person about to be

deported was thus in a position where he was required by the order of

the Attorney General to wind up his affairs, to bid last farewell to his

family and friends and to submit himself to physical deportation before

he could seek any relief or any review of what the Attorney General

had determined to be his rights under the immigration laws of the

United States."61 Under the Trinler decision, on the other hand, the

alien is now entitled to petition for review after the issuing of the

deportation order.
In the Trinler case, Judge Goodrich refers to the "new law"62 made

by section 10 of the A.P.A. In that case, section 10 is interpreted as

conferring a right of review where one did not exist prior to the A.P.A.

The decision of Justice Holtzoff in Snyder v. Buck63 also assumes that
section 10 does more than re-state the existing law of judicial review.
In that case, a mandatory injunction was granted against the Paymaster
General of the Navy compelling him to pay a widow's allowance to the
widow of a deceased naval officer. This result is reached despite a pro
vision in the relevant statute that the determination by the Secretary
of the Navy of the fact that there is no widow "shall be final and con

clusive upon the accounting officers of the Government."64 This pro
vision for finality, says Justice Holtzoff, does not preclude judicial re
view. Likewise, "the action involved in the instant case is not within
the realm of administrative discretion, as the statute creates a legal
duty on the part of the Paymaster General of the Navy to pay the

prescribed allowance on the occurrence of the specified contingency."65
Since the case does not fall within the exceptions in the introductory

clause of section 10 of the A.P.A. it follows that review is available
under that section.66 "This result necessarily subjects to judicial review

61 Orlow, Deportation under the Administrative Procedure Act of 1946, 22 Temp. L. Q.
74, 77 (1948).

62 166 F. 2d 457, 461 (C. C. A. 3rd 1948).
63 75 F. Supp. 902 (D. D. C. 1948).
6* 58 Stat. 129 (1944), 34 U. S. C. A. � 943.
65 75 F. Supp. 902, 906 (D. D. C. 1948).
66 In the following cases, review has likewise been held available under section 10

of the A. P. A. Fischer v. Haeberle, 80 F. Supp. 652 (E. D. N. Y. 1948) (action taken
under Veterans' Preference Act of 1944) ; Zander v. Clark, 80 F. Supp. 453 (D. D. C. 1948)
(Alien Property Custodian's refusal to return to United States citizen remaining in Ger
many property seized during World War II) ; Unger v. United States, 79 F. Supp. 281
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a large group of administrative actions which previously could not have
been re-examined or set aside by the courts. This category includes
numerous determinations of private rights, in respect to which a writ
of mandamus did not lie, because they involved functions that were
not purely ministerial, but required a decision on questions of law or

questions of fact by the administrative agency."67
Snyder v. Buck involved a grant by the Government to the widow

of a naval officer. It seems clear that in such a case the presumption
prior to the A.P.A. was against the availability of judicial review in
the absence of express statutory provision therefor. In cases of grants
by the Government, the courts have felt that the private parties con

cerned were the recipients of "bounties" or "gratuities," and the courts
have been reluctant to intervene where the right to resort to the courts
has not been given by the legislature.68 In these "gratuity" cases, the
silence of Congress with regard to review has been treated as barring
review, as against the normal rule where property or personal "rights"
are involved, which is exemplified by Stark v. Wickard and Estep v.

United States, discussed above.
Under section 10 of the A.P.A., there is no reason why the principle

of the Stark and Estep decisions should not now apply to the so-called
"gratuity" cases. The argument that a different principle should apply
in pension cases, veterans' benefit cases, and the like, because "no pen
sioner has a vested legal right to his pension"69 is to say the least out
dated today, in view of the ever-increasing importance of the field of
state benefits. There is no reason why a claimant for a state benefit
whose claim has been refused should not be afforded redress in the

courts, just as is a private person whose property rights are affected by
administrative action. It is true that in these "gratuity" cases, as in

others, judicial review under section 10 of the A.P.A. may be precluded
by the relevant enabling Act, and it is also true that where a "gratuity"

(E. D. 111. 1948) (decision of Veterans' Administration refusing to accept application for

life insurance) ; Compare United States v. O'Donovan, 82 F. Supp. 435, 444 (N. D. M.

1948) (review of detention under parole warrant). It should be noted that section 10

of the A. P. A. deals not with appellate court review but with review by an original action
in a court of competent jurisdiction. Thus, an action under that section cannot be brought in
the first instance in the United States Court of Appeals. City of Dallas v. Rentzel, 172 F.

2d 122 (C. C. A. 5th 1949).
67 75 F. Supp. 902, 908 (D. D. C. 1948).
68 See Black, supra, note 54, at 519.
69 Ibid.
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is involved all review can constitutionally be barred.70 Except, however,
where there is such a statutory preclusion of review, resort to the courts

should be open under section 10 of the A.P.A. in these "gratuity" cases,

just as it is in cases where "rights" are involved.
That these "benefit" or "gratuity" cases are to be treated similarly

to cases involving other types of administrative action insofar as sec

tion 10 of the A.P.A. is concerned is apparent upon a reading of the

pertinent provisions of the A.P.A. "The conclusion is inescapable that

under the Administrative Procedure Act every final agency action is

subject to judicial review at the behest of any person whose legal rights
are adversely affected, unless the action is taken under a statute pre
cluding judicial review, or unless the agency action is by law committed

to agency discretion."71 Under section 10 of the A.P.A., "agency action"
is subjected to judicial review, and under sections 2(f) and 2(g) of
that Act, "agency action" includes the "grant of money, assistance,
license, authority, exemption, exception, privilege, or remedy" and the

"taking of any other action upon the application or petition of, and
beneficial to, any person." It is clear from this that the "gratuity"
cases of the type we have been discussing are treated as are cases

dealing with other kinds of administrative action for the purposes of

judicial review under the A.P.A. In the "gratuity" cases, as in those

involving "rights", the silence of Congress is now not enough for re

view to be barred.
United States ex rel. Trinler v. Carusi and Snyder v. Buck supply at

least a partial answer to the question to which this paper has been
addressed�that of the effect of section 10 of the A.P.A. upon the
availability of judicial review. They indicate that Judge Lindley was

correct in his assertion that Congress was doing more than codifying
existing law in enacting section 10.72 The Trinler case indicates that a

deportation order is subject to review under section 10, and changes the
rule that such an order can only be reviewed by means of habeas corpus.
Snyder v. Buck shows that under the A.P.A. cases involving public
grants or benefits are reviewable on the same basis as are those in

volving other kinds of administrative action. In both decisions, it

70 See, e.g., Wilson & Co. v. United States, 311 U. S. 104 (1940) ; Slocumb v. Gray, 82

F. Supp. 125 (D. D. C. 1949) ; International Union v. Bradley, 75 F. Supp. 394 (D. D. C.

1948), and cases there cited.
71 Snyder v. Buck, 75 F. Supp. 902, 907 (D. D. C. 1948).
72 Supra, note 4.
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should be noted, the judicial approach is to allow review except in cases

coming within the exceptions in the introductory clause of section 10.
It should be emphasized that the change made by section 10 on the

law of the availability of review is not a great one. Aside from the

type of situation involved in the Trinler and Snyder decisions, the ex

ceptions in the introductory clause of section 10 go far towards ensuring
that review under that section is not available where it could not have
been obtained prior to the A.P.A. This is especially true since the first

exception to section 10 is not limited to statutes expressly precluding
judicial review. The doctrine of implied preclusion, which is clearly
included in that exception, ensures the preclusion of review in most

cases where it would not be available without the A.P.A. This inter

pretation is underscored by the temper of the present Supreme Court,
which, aside from Ludecke v. Watkins, has not yet had the occasion to

pass up on the problem we have been considering. "A court which by
its own action cuts off judicial review even while conceding that the

literal words of the statute required review"73�i.e., in the Waterman

case�is not likely to interpret section 10 of the A. P. A. as creating
much new law.
At the same time, section 10 should be interpreted as going at least

as far as the Trinler and Snyder decisions imply. "It is certainly to be

hoped that in view of its language, history and obvious legislative
purposes, the [A.P.A.] will at least be regarded by the courts in doubt

ful cases as creating what may be called a presumption in favor of

review-"74 One familiar with the background of the A.P.A. must reject
the idea that its framers intended merely to restate the existing ad

ministrative law. Insofar as the availability of review under section 10

is concerned, new law was made, at least to the extent indicated by the

Trinler and Snyder decision.

73 Davis, supra, note 52, at 786.

74 Dickinson, supra, note 14, at 577.



THE ROBINSON-PATMAN ACT AND
A PRIMA FACIE CASE

Edward F. Howrey*

A FTER almost thirteen years of enforcement Section 2 of the Clayton
Act, as amended by the Robinson-Patman Act,1 remains pretty

much of an enigma from an interpretative standpoint.
In 1936 when this anti-price discrimination law was passed it was

prophesied it would disturb and change the buying and selling practices
* U. of Iowa, A.B., 1925; Geo. Wash. U., LL.B., 1927. Member of District of Colum

bia, Illinois, Iowa, and Virginia Bars.
1 49 Stat. 1526 (1936), 15 U. S. C. � 13 (1946). Summarized: subsection (a) of

section 2 makes it unlawful for a seller of any commodity to discriminate in price be
tween different purchasers of commodities of like grade and quality "where the effect
of such discrimination may be substantially to lessen competition or tend to create a

monopoly in any line of commerce, or to injure, destroy or prevent competition with
any person who either grants or knowingly receives the benefit of such discrimination,
or with customers of either of them."
... but price differentials are permitted which "make only due allowance for differences

in the cost of manufacture, sale or delivery resulting from the differing methods or

quantities in which such commodities are to such purchasers sold or delivered." However,
the Federal Trade Commission may fix and establish quantity limits "where it finds that
available purchasers in greater quantities are so few as to render differentials on account
thereof unjustly discriminatory or promotive of monopoly in any line of commerce".

. . . and sellers may select their own customers "in bona fide transactions not in restraint
of trade."
... and price changes are permitted "in response to changing conditions affecting the

market for or the marketability of the goods concerned, such as . . . actual or imminent
deterioration of perishable goods, obsolescence of seasonal goods, distress sales under
court process, or sales in good faith in discontinuance of business".
Subsection (b) provides that upon proof of discrimination in price or services or facilities

furnished, "the burden of rebutting the prima-facie case thus made by showing justifica
tion shall be upon the person charged with a violation of this section, and unless justifica
tion shall be affirmatively shown, the Commission is authorized to issue an order termi
nating the discrimination".
... but nothing herein contained "shall prevent a seller rebutting the prima-facie case

thus made by showing that his lower price or the furnishing of services or facilities to any
purchaser or purchasers was made in good faith to meet an equally low price of a com
petitor, or the services or facilities furnished by a competitor".
Subsection (c) prohibits the use of brokerage commissions or their equivalents as dis

counts from selling or buying prices.
Subsection (d) prohibits the payment of advertising allowances or their equivalentsunless such payment "is available on proportionally equal terms to all other customers

competing in the distribution of such products."
Subsection (e) forbids the seller to discriminate between purchasers for resale by sup-

541
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of all manufacturers, jobbers and merchants, large and small.2 This
prophesy is fairly well on its way to fulfillment but unhappily there has
not been a corresponding clarification of its several provisions by ad
ministrative or judicial construction.
Uncertainty as to its meaning is not confined to the niceties of pre

sumptive evidence and burden of proof which are the subject matter of
this paper, but extends to such major merchandising questions as the
uniform delivered price, the "mill net" theory, functional classification
of customers, basing points, allocations of costs to various customers or

classes of customers, quantity discounts, and advertising allowances.
These fundamental questions are receiving much attention and com

ment from anti-trust lawyers both in and out of government. But from
a legalistic viewpoint one of the most provocative questions of interpre
tation arises from the burden of proof or prima facie case provisions of
Section 2(b), particularly in their application to a buyer of commodities;
a large corporate buyer, for example, who brought to the attention of its

supplies certain economies created by its methods of doing business and
its quantity purchases, and who requested the sellers to pass such sav

ings on to it by way of lower prices.
Section 2(f) makes it unlawful for a buyer "knowingly to induce or

receive a discrimination in price prohibited" by the act. It supplements
Section 2(a) which is aimed at the seller but which permits the seller

to grant price differentials reflecting cost differences.
Section 2(b) provides that "Upon proof being made . . . that there

has been a discrimination in price ... the burden of rebutting the prima
facie case thus made by showing justification shall be upon the person

charged with a violation . . . , and unless justification is affirmatively
shown the Commission is authorized to issue an order terminating the

discrimination."
Based upon the legislative history of Section 2(b) it had been thought

that Congress had attempted to shift to the seller�but not to the

buyer�the burden of proof. It was said with assurance that where the

plying services or facilities "upon terms not accorded to all purchasers on proportionally
equal terms."
Subsection (f) makes it unlawful for a buyer "knowingly to induce or receive a dis

crimination in price which is prohibited by this section".

The provisions for enforcement of this section are those contained in the Clayton Act:

cease and desist orders issued by the Federal Trade Commission, which may be enforced

in civil proceedings in the courts.

2 Fortune Magazine, November 1936.
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Federal Trade Commission in a proceeding against the seller proved
price differentials, interstate commerce, and effect on competition it

thereby established a prima facie case and the burden of justifying the
differentials under 2(a) of the act then shifted to the seller.3
It was generally believed, however, that the Commission would not

seek to apply Section 2(b) to a buyer. But faint heart never won in
creased administrative jurisdiction. And accordingly the Commission
ruled on January 6, 1948 that the provisions of Section 2(b), relating
to prima facie case, apply in a proceeding against the buyer under Sec
tion 2(f), and in effect ruled that 2(b) shifted to the buyer the burden of

showing the sellers' cost justifications.4
This was a case where a large buyer induced and received price differ

entials in the following manner: It brought to the attention of various
sellers certain economies that were created by its methods of doing busi
ness and its quantity purchases and requested the sellers to pass such

savings on to the respondent by way of a lower price. From these facts
the Commission, seeking to apply Section 2(b) to a buyer, presumed
(1) that such differentials were in excess of the seller's savings in cost,
and (2) that respondent had knowledge of this fact.
This presumption upon a presumption, or double presumption, seems

to be quite unreasonable. Nor is it rational to presume that when a

buyer sought only the savings it in fact received something more, and
then to go and presume further that it did so with knowledge. It is be
lieved that if Section 2(b) has any application where a violation of
Section 2(a) has not been shown,5 it applies to the seller only and was

not meant to apply in a case brought against the buyer under 2(f);
or, in the alternative, if it does so apply to the buyer it amounts to a

legislative presumption which constitutes a denial of due process of the
type condemned in the case of Tot v. United States,6 and in an impres
sive line of earlier decisions.7

3 A majority of the United States Supreme Court recently "agreed"; they said the
Commission does not have the burden of proving that the seller's "quantity discount
differentials were not justified by its cost savings." FTC v. Morton Salt Co., 334 U. S.
37 (1948).

4 Order denying motion to dismiss, Automatic Canteen Company of America, FTC
Docket No. 4933 (Jan. 6, 1948).

5 FTC v. Morton Salt Co., 334 U. S. 37 (1948).
6 319 U. S. 463 (1943).
7 See discussion infra, beginning page 19.
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The Prima Facie Case Provisions of Section 2 (b) Were Not Meant
to Apply to Section 2(f)

In discussing Section 2(b) Mr. Gilchrist of the House said: "Some

thing has been said in argument about the burden of proof, and it has
been asserted that the bill is not constitutional because those who have

specific and certain knowledge of their own good faith are permitted to

prove it. We should distinguish between the duty of going forward with

the evidence and the burden of proof. It is often wise to place the

burden of producing evidence on the party best able to sustain it. It

is very often held that where the party who does not have the original
burden of proof, but who does possess positive and complete knowledge
concerning the existence of facts which his opponent is called upon to

negative; or, where, for any reason, the evidence to prove a fact chiefly,
if not entirely, within the control of the party who does not have the

general or orginal burden of proof. Then the burden of going forward

with and producing this evidence rests upon him who does have the

facts primarily and chiefly within his possession.
Paragraph (e) of Section 2 of the bill (enacted as Section 2b) does not

provide that the burden of proof shall shift at any stage of the proceed
ings. On the other hand, it provides that, after it has been shown

that a discrimination in price has really occurred, then the duty of going
forward with the evidence to show justification and good faith rests

upon the party who has almost exclusive possession of such evidence of

good faith, and who has easy means of proving it."8

It is obvious from the foregoing that Congress had the seller in mind.

This is also apparent from the wording of Section 2(b) which provides
"Upon proof being made . . . that there has been a discrimination in

price ... the burden of rebutting the prima-facie case thus made by
showing justification shall be upon the person charged with the viola

tion of this section, and unless justification shall be affirmatively shown

the Commission is authorized to issue an order terminating the discrimi

nation."9 The buyer does not have it within his power to terminate the

discrimination. Any such order would have to be directed against the
seller who granted the price concessions to the different purchasers.
That Congress referred to the seller is further strengthened by the

proviso in Section 2(b) which specifically mentions the seller and pro

vides that nothing shall "prevent a seller rebutting the prima-facie case

8 80 Cong. Rec. 8241 (1936).
� Italics supplied.
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thus made by showing that his lower price ... to any purchaser . . .

was made in good faith to meet an equally low price of a competitor "

And we have the per curiam opinion of Messrs L. Hand, Augustus
Hand and Clark, U. S. Circuit Judges for the Second Circuit, in the

case of Samuel H. Moss, Inc. v. FTC,10 where they said "It is true that

Section 2 (a) makes price discrimination unlawful only in case it lessens

. . . competition with the merchant who engages in the practice; and that

no doubt means that the lower price must prevent, or tend to prevent,
competitors from taking business away from the merchant which they
might have got, had the merchant not lowered his price. . . . But that

is often hard to prove. . . . Hence Congress adopted the common device

in such cases of shifting the burden of proof to anyone who sets two

prices, and who probably knows why he has done so, and what has been
the result."11 Only the seller can set "two prices".
As stated by Congressman Utterback in presenting the Conference

Report on the anti-price discrimination bill to the House, "There is no

limit to the phases of production, sale and distribution in which . . .

improvements may be devised and economies of superior efficiency
achieved, nor from which those economies when demonstrated, may be

expressed in price differentials in favor of the particular customers whose
distinctive methods of purchase and delivery make them possible."12
The legislative history of the act is replete with evidence of the in

tent of Congress to permit differentials that reflect cost differences "re

sulting from the differing methods or quantities in which . . . commodities
are . . . sold or delivered." The House Committee Report stated: "Any
physical economies that are to be found in mass buying and distribution,
whether by corporate chain, voluntary chain, mail-order house, depart
ment store, or by the cooperative grouping of producers, wholesalers,
retailers, or distributors�and whether those economies are from more

orderly processes of manufacture, or from the elimination of unnecessary
salesmen, unnecessary travel expense, unnecessary warehousing, un

necessary truck or other forms of delivery, or other such causes�none

of them are in the remotest degree disturbed by this bill. . . .

"13

They would indeed be disturbed�in fact they would be precluded
altogether�if the buyer is prevented from bargaining with the seller.
Since it was the purpose of the act to preserve differentials which re-

10 148 F. 2d 378, 379 (C C. A. 2d 194S).
11 Italics supplied.
12 80 Cong. Rec. 9417 (1936).
13 H. R. Rep. No. 2287, 74th Cong., 2d Sess.
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fleeted no more than the savings it seems wrong to urge that Congress
intended, through Section 2(b) and 2(f), to assert that where a buyer
induced or received such a differential he thereby prima-facie committed
an illegal act.

These sections were not meant to destroy the time honored principles
of bargaining and selling between buyer and seller. This is a natural
human law that is not subject to congressional or administrative repeal.
"The positions of buyer and seller are by nature adverse."14 "The

seller of necessity seeks the highest price obtainable for his goods and
under conditions of sale most favorable to himself. The buyer seeks
to make his purchase at the lowest possible price and under conditions
most favorable to the buyer. It is elemental that the position of a seller
and a buyer in the same transaction are at opposite poles. Their inter
ests are fundamentally opposed to each other."15 "Conflicting in
terests are always engaged when an attempt is made by buyers and
sellers to arrive at a market price for commodities."16
And yet when a respondent buyer sought to occupy its elemental

and natural position as a buyer, and make the best deal it could within

the limits of Section 2 of the Act, the Federal Trade Commission said
it prima-facie committed an illegal act.
The interpretation urged by the Federal Trade Commission might

make prima-facie illegal parts of the recent voluntary anti-inflation

campaign which had the strong support of the President of the United

States. Macy's Department Store of New York, for example, took the

lead in this campaign by announcing in full page advertisements all over

the United States, that prices are "too high" and "must come down".

The Macy's statement which was remarkable for both its tone and

text received the approbation of the entire nation including its com

petitors. It covered such subjects as: Why Prices Must Come Down,
Why Prices Can Come Down, What You The Consumer Can Do About

Prices, and What Macy's Has Done About Prices. Under the latter

heading Macy's said:

"For many months, Macy's has constantly waged a campaign under the heading,
'It is Macy's job to keep prices down.' This campaign we will continue.

"We have told all our suppliers that Macy's stands ready to buy large quanti
ties of merchandise when prices and qualities represent values which we believe

14 Id., in discussing the brokerage provision of anti-price discrimination bill.

15 House Comm. Hearing on anti-price discrimination bills, February 3-7, 1936, p. S12.

18 Great Atlantic & Pac. Tea Co. v. FTC, 106 F. 2d 667, 674 (C. C. A. 3rd 1939).
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our customers need and want. Many manufacturers cooperated with us. These

special purchases have been many and in large volume . . .

'We at Macy's recognized that we had the obligation to cut our own profit
ratio, and we have done so. But at best a store's margin of profit is a small part
of the total price of the article which it sells. Back of the store's price is the

pyramiding of costs and profits from raw materials through processors and
finishers to the completed article. All alike must make their proportionate con

tributions."17

Cost of selling, as pointed out by the Federal Trade Commission on

December 14, 1934, is generally in inverse ratio to the quantity sold to

a given customer.18 This means, said the Commission, that both quan
tity and cost of selling tend to support a lower price to large buyers
than to small competitors.19
Differentials in prices "justified by differences in . . . costs . . . have

not heretofore been considered as iniquitous, wrongful, or unfair, nor
as having any tendency to destroy competition or to foster monopoly.
In fact, such price differentials have been regarded as beneficial to the
public and not harmful to anyone, . . . The effect upon competition of
differences in prices honestly based on differences in selling costs is the
normal and natural result of fair competition between merchants whose
overhead expenses differ. This type of competition is to be encouraged
in the public interest rather than restrained."20
And according to the Supreme Court of South Carolina it is un

reasonable, arbitrary, and capricious in effect, and not in the public
interest to forbid an allowance based on the quantity sold, since, not
only is the "distinction between a wholesale price and a retail price uni
versally recognized as a proper basis for a price differential," but
"manifestly a quantity sale, whether wholesale in the ordinary sense

or not, would justify a lower price because of the lowered cost of hand
ling, the increased volume of business, and other obvious considera
tions."21
The term discrimination is sometimes used in the neutral sense which

makes it apply to any distinction in price, terms, or service made be
tween two customers of the same vendor. Such a discrimination, said
J. M. Clark in his Studies in the Economics of Overhead Costs (p. 3)
(1923), "has been an ever-present fact, and far from being a violation of
17 New York Times, April 5, 1947, p. 7.
18 FTC Report on Chain-Store Investigation, p. 64.
19 Ibid.
20 Great Atlantic & Pac. Tea Co. v. Ervin, 23 F. Supp. 70, 78 (D. Minn. 1938).
21 State v. Standard Oil Co. of N. J., 195 S. C. 267, 10 S. E. 2d 778 (1940).
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any natural economic laws of competition it is one of the natural forms
which competition takes." Some kind of discrimination (differential) is
inevitable in business. If, for example, a seller were to charge equal
prices to all customers, then it would be discriminating against those
whose orders involve lower costs or smaller service.

When, therefore, the complaint of discrimination is raised in any other
than a frivolous sense it must be on some ground other than the mere

fact that different or unequal prices are charged to different customers.
The discrimination which is improper lies not merely in difference of

price, but in differentials which are not related to some inequality in cost

or economic return in the two transactions. A difference in price re

flecting such difference in cost is not undue discrimination even though
it may handicap the less favored buyer in competing with the other.
The conclusion follows that a buyer may seek lower prices for goods

which involve a difference in costs. But if Section 2(b) is made ap
plicable to the buyer in the manner contended by the Commission it
would outlaw such practice. It is no answer to say that it is merely
prima facie illegal and the buyer has an opportunity to rebut it, be
cause the buyer does not have access to rebutting evidence. He is not

in a position to know when, how, or to what extent the sale to him may
be in violation of Section 2(a) of the Act because he cannot know the
amount of cost differences reflected on the books of his vendors.
The buyer would thus be prevented from seeking to cut down dis

tribution costs which, even back in 1936 when the Robinson-Patman Act
was passed, amounted to about 50 percent of the dollar paid by the
consumer over the counter.22 While production costs have fallen in most

every line this has not been accompanied by any similar economy of dis
tribution. On the contrary, distribution costs have increased. The
costliness and wastefulness of the distribution system of the entire na

tion have frequently been pointed out. Every advance in productive
efficiency makes the contrast more obvious.

According to Professor McNair, who was then head of the Harvard
Bureau of Business Research, the salvation of the capitalistic system
depends upon getting merchandise into the hands of the consumer at

lower and lower prices, and one of the great advantages in the reduction
of distribution costs is achieved by large scale distribution.23

22 Malcolm G. McNair, Harvard, Senate Committee Hearings on anti-price discrimina

tion bills, March 24-25, 1936, p. 3.

23 Id. at 5. Hearings before a subcommittee of the Committee on the Judiciary on S.

4171, 74th Cong., 2nd Sess. 3 (1936).
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The purpose of Section 2(f) is clearly set forth in the legislative his

tory as follows: "The closing paragraph of the Clayton Act amend

ment . . . makes equally liable the person who knowingly induces or

receives a discrimination in price prohibited by the amendment. This

affords a valuable support to the manufacturer in his efforts to abide

by the intent and purpose of the bill. It makes it easier for him to

resist the demand for sacrificial price cuts coming from mass buyer-
customers, since it enables him to charge them with knowledge of the

illegality of the discount, and equal liability for it, by informing them
that it is in excess of any differential which his difference in cost would

justify as compared with his other customers."24

"Knowingly" means "with a knowledge of the facts which, taken

together, constitute the failure to comply with the statute."25 It must
be shown therefore that the buyer had knowledge that the price differ
entials it induced or received were in excess of such differences in cost.
The buyer had no access to the sellers' books and had no way of meas

uring the amount of the savings of each manufacturer. If such
knowledge were to come to the buyer it necessarily had to come from
each seller.

To Apply Section 2(b) to the Buyer Would Be to Deny Due
Process

Statutes like Section 2(b) of the Robinson-Patman Act creating
artificial presumptions of fact and making one fact presumptive or

prima-facie evidence of another are by no means new or even modern.
Where they are reasonable and where there is a rational connection be
tween the fact proved and the ultimate fact presumed, they have long
been recognized and enforced by the courts.
On the other hand, where they are unreasonable or arbitrary the

courts have been quick to strike them down.26 The fact upon which
the presumption is to rest must have some fair relation to, or natural
connection with the main fact. The inference of the existence of the
main fact because of the existence of the fact actually proved, must not
be merely arbitrary, or wholly unreasonable, unnatural, or extraordinary.
There must be in each case a fair opportunity to make a defense and

24 Mr. Utterback in the House upon submission of Conference Report, 80 Cong. Rec.
9419 (1936).

25 St. Joseph Stockyards Co. v. United States, 187 Fed. 104, 105 (C C. A. 8th 1911).
26 Tot v. United States, 319 U. S. 463 (1943), and cases discussed, infra beginning

p. 26.
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submit the whole case to the court, to be decided by it after it has
weighed all the evidence and given such weight to the presumption as

to it shall seem proper. And the provision of this kind must not take
away or impair the right of a fair trial.27
The function of such statutes has been said to be "to make it possible

to convict where proof of guilt is lacking."38 In fact, of recent years
there has been such a marked increase in the creation of this statutory
device as to suggest not only a design to minimize the labor of investi
gators and prosecutors but a trend�supported by some judicial dictum
that there are no vested rights in rules of evidence�to consider the
rights of individuals as secondary to the demands of society.29

Such statutes are of two general types: those creating conclusive pre
sumptions of law or fact; and those creating rebuttable presumptions
of fact or prima-facie proof. Those of the first type have met the almost
uniform fate of being declared unconstitutional, as denying due process
of law.30 Those of the second type have met a varying fate, some with

standing and Others succumbing to attacks on diverse grounds. It
would be redundant to undertake a complete review and analysis of the
numerous decisions passing upon the validity of such statutes in view
of the many exhaustive opinions and commentaries which can be con

sulted for that purpose.31
The test of rational connection in testing prima facie proof was first

enunciated in the Turnipseed case32 as follows:

"That a legislative presumption of one fact from evidence of another may not

constitute a denial of due process of law or a denial of equal protection of the

law, it is only essential that there shall be some rational connection between
the fact proved and the ultimate fact presumed, and that the inference of one

fact from proof of another shall not be so unreasonable as to be a purely arbi

trary mandate. So, also, it must not, under guise of regulating the presentation
of evidence, operate to preclude the party from the right to present his defense
to the main fact presumed." (Italics supplied).

27 People v. Cannon, 139 N. Y. 32, 34 N. E. 759 (1893).
28 Pollock v. Williams, 322 U. S. 4 (1944).
29 State v. Kelly, 218 Minn. 247, 15 N. W. 2d 554 (1944). See also Brosman, The

Statutory Presumption, 5 Tuxane L. Rev. 178 (1931) ; Chamberlain, Presumptions as

First Aid to the District Attorney, 14 A. B. A. J. 287 (1928) ; O'Toole, Artificial Presump
tions in the Criminal Law, 11 St. John's L. Rev. 167 (1937).

3� See 20 Am. Jtjr., Evidence 10; Juster Bros. v. Christgau, 214 Minn. 108, 7 N. W. 2d

501 (1943).
31 See Note, 162 A. L. R. 495 (1946), 86 A. L. R. 179 (1933) and 51 A. L. R. 1139

(1927).
32 Mobile, J. & K. C. R.R. v. Turnipseed, 219 U. S. 35 (1910).
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The foregoing italicized sentence is directly in point. Where the

attempt is made to apply Section 2(b) to the buyer and the main facts,
viz., that the differentials (1) were in excess of the savings, and (2)
the buyer knew it, are presumed, the buyer can make no defense thereto
because it has no access to the books and records of its suppliers.
Since the Turnipseed case was decided in 1910, the test therein laid

down has been applied by the United States Supreme Court, with

varying results, in criminal as well as civil cases involving the validity
of presumptions and prima facie cases created by state as well as federal
statutes. The latest pronouncement by the court is Tot v. United States,
supra. This decision laid down the clearest and best enunciation of the
test of rational connection we have had so far and there can be but slight
doubt that it will be quoted as the model formulation of the rule in many
later cases just as the Turnipseed case has been quoted in countless
cases during the last 35 years.
The court in the Tot case had under consideration the validity of a

section of the Federal Firearms Act which provided: "It shall be un

lawful for any person who has been convicted of a crime of violence or is
a fugitive from justice to receive any firearm or ammunition which has
been shipped or transported in interstate or foreign commerce, and the

possession of a firearm or ammunition by any such person shall be
presumptive evidence that such firearm or ammunition was shipped or

transported or received, as the case may be, by such person in violation
of this chapter."33
The Government's evidence was limited to proof of Tot's prior con

viction on an assault and battery charge, his plea to a burglary charge,
and that in 1938 he was found in possession of a loaded automatic
pistol.
The question up for decision was the power of Congress to create

the presumption that "From the prisoner's prior conviction of a crime
of violence and his present possession of a firearm or ammunition, it shall
be presumed (1) that the article was received by him, in interstate or

foreign commerce, and (2) that such receipt occurred subsequent to
July 30, 1938, the effective date of the statute."34
In sustaining the contention that the statute failed to meet the tests

of due process Mr. Justice Roberts, speaking for a unanimous court,
said: "The rules of evidence are established not alone by the courts but
by the legislature. The Congress has power to prescribe what evidence

33 52 Stat. 12S0 (1938), IS U. S. C, 902 (F) (1946).
84 Tot v. United States, 319 U. S. 463 , 466 (1943).
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is to be received in the courts of the United States. The section under
consideration is such legislation. But the due process clauses of the
Fifth and Fourteenth Amendments set limits upon the power of Con
gress or that of a state legislature to make the proof of one fact or
group of facts evidence of the existence of the ultimate fact on which
guilt is predicated. . . . The government seeks to argue that there are

two alternative tests of the validity of a presumption created by statute.
The first is that there be a rational connection between the facts proved
and the facts presumed; the second that of comparative convenience of

producing evidence of the ultimate fact. We are of the opinion that
these are not independent tests but that the first is controlling and the
second but a corollary. Under our decisions, a statutory presumption
cannot be sustained if there be no rational connection between the
fact proved and the ultimate fact presumed, if the inference of the
one from proof of the other is arbitrary because of a lack of connection
between the two in common experience."
There seems to be no rational connection in the Robinson-Patman Act

case under discussion between the fact proved (price differentials in
duced by a buyer) and the facts presumed, namely, price discrimina
tion in excess of the sellers' cost differences and knowledge thereof on
the part of the respondent buyer.
While the test of comparative convenience of producing evidence was

rejected as an alternative or independent test by the Supreme Court in
the Tot case, it has received considerable discussion.35 It has been

applied only (a) where the defendant has more convenient access to the

proof, and (b) where requiring him to go forward with such proof will
not subject him to unfairness or hardship.
The buyer here had no access to the proof. He could not go forward

with the cost justification evidence because it was hidden within the
reaches of the accounting records of third-party manufacturers who
sold articles to the buyer.
And ordinarily a presumption cannot operate against one who has

neither possession nor control of the facts presumed. In the case of
Westland Oil Co. v. The Firestone Tire and Rubber Company?6 the

plaintiff asked the court to presume that Firestone, who rented the

storage tank from plaintiff but left it under plaintiff's control, was

negligent. The court said: "There is no direct evidence as to how

the gasoline which overflowed from the storage tank became ignited. . . .

35 See Note, 162 A. L. R. Sll (1946).
36 143 F. 2d 326 (C. C. A. 8th 1944).
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Proof of the fire cannot give rise to a presumption of negligence on the

part of one (Firestone) who was neither in possession nor control of

the instrumentality which produced the casualty."37
In State v. Kelly36 the Supreme Court of Minnesota gave a brilliant

and scholarly exposition of the entire subject of making one fact prima
facie evidence of another. In the foregoing discussion the writer has

drawn heavily on that case as well as the Tot case. The court there re

jected a Minnesota statute which provided that "The finding of . . .

intoxicating liquors in the possession of any person, by means of a search

warrant, shall be prima facie evidence that such person had possession
of such liquors for the purpose of selling ... the same without first

having obtained license therefore. ..."
In a searching analysis of the Tot case, Professor Morgan concedes

there is "ample justification" for the Supreme Court's holding, pointing
out that "whether one fact forms a basis for a rational inference of
another depends upon the relationship between them in human experi
ence." He further says (56 Harvard L. Rev. 1325): "No doubt the
court may be convinced that the legislature in a given case is not pur
porting to exercise a judgment as to the relationship in experience be
tween two facts, but is using a formula expressing such relationship in
order to accomplish quite another purpose. If so, then it may well

ignore the expression and insist that, however desirable the purpose, it
must not be accomplished by illegitimate means. That it would be a

great benefit to society if agencies of the Federal Government had both
the privilege and the duty to prevent convicts and fugitives from justice
from possessing firearms . . . cannot justify Congress in requiring or

permitting triers of fact to find all arms and ammunition so possessed
to have been subject of recent interstate shipment."
In the case of Great Atlantic & Pac. Tea Co. v. Ervin,39 the court had

under consideration the validity of the Minnesota Unfair Trade Prac
tices Act which provided, among other things, that "Any sale made by
the retail vendor at less than 10 percent above the manufacturer's pub
lished list price, less his published discounts . . . shall be prima facie
evidence of the violation of this act." The court rejected this presump
tion upon the ground that it subjected the merchant to an unreasonable
hardship.
37 Accord, Lynch v. Ninemire Packing Co., 63 Wash. 423, 115 Pac. 838 (1911);

Clark v. Detroit & M. Ry., 197 Mich. 489, 163 N. W. 964 (1917).
38 218 Minn. 247, IS N. W. 2d SS4 (1944).
39 23 F. Supp. 70 (D. Minn. 1938).
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In McFarland v. Amer. Sugar Co.,40 the Supreme Court had under
consideration a statute of the State of Louisiana intended to prevent a
monopoly in the sugar business. The statute provided, among other

things, that "any person engaged in the business of refining sugar within
this State who shall systematically pay in Louisiana a less price for

sugar than he pays in any other state shall be prima facie presumed
to be a party to a monopoly or combination or conspiracy in restraint
of trade. ..." Mr. Justice Holmes, in delivering the opinion of the

court, said: "As to the presumptions, of course the legislature may go
a good way in raising one or in changing the burden of proof, but there
are limits. It is 'essential that there shall be some rational connection
between the fact proved and the ultimate fact presumed, and that the
inference shall not be so unreasonable as to be a purely arbitrary man

date'. . . . The presumption created here has no relation in experience
to general facts."
In Morrison v. California,41 the court considered a California statute

which prohibited an alien, who was neither a citizen nor eligible for

citizenship, from occupying land for agricultural purposes. The statute

provided that where the state proved the occupation or use of the land

by the defendant and the indictment alleged his alienage and ineligibility
for citizenship, the burden of proving his citizenship or eligibility
for citizenship should rest upon the defense. After pointing out that
within the limits of reason and fairness the burden of proof may be

lifted from the state and cast on a defendant, Mr. Justice Cardozo said:
"The limits are in substance these, that the state shall have proved
enough to make it just for the defendant to be required to repel what
has been proved with excuse or explanation, or at least that upon the

balancing of convenience or of the opportunities for knowledge the

shifting of the burden will be found to be an aid to the accuser without

subjecting the accused to hardship or oppression." And said Justice
Cardozo further: "Possession of agricultural land by one not shown to

be ineligible for citizenship is an act that carries with it not one hint of

criminality. To prove such possession without more is to take hardly
a step forward in support of an indictment. No such probability of

wrongdoing grows out of the naked fact of use or occupation. ..."
And in Western & A. R. Co. v. Henderson42 the Supreme Court set

-�> 241 u. S. 79 (1916).
41 291 U. S. 82 (1934).
42 279 U. S. 639 (1929).
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aside a Georgia statute which created a rebuttable presumption of negli
gence against the railroad company, "when it is made to appear that

injury or damage has occurred by reason of the operation of the loco

motive and train of cars of a railway company." The court said the

presumption was arbitrary; that "the mere fact of collision furnishes

no basis for any inference as to whether the accident was caused by
negligence of the railway company. . . . Reasoning does not lead from

the occurrence back to its cause."43
In applying Section 2(b) to the buyer, the Federal Trade Commission

pyramided its presumptions. It first presumed that the price differentials
exceeded the cost differences. Based upon this first presumption it then
presumed further or secondly that the buyer had knowledge of this
fact. Ordinarily presumptions cannot be pyramided.44 "A presumption
must be based upon facts proven by direct evidence and cannot be
based upon nor inferred from another presumption."45
But more important is the fact�and the courts can take judicial

notice of it�that the buyer has not and cannot obtain access to the
detailed data required to make cost justifications.
Manufacturers are very jealous of their costs which are trade secrets.

No manufacturer is going to give a customer the right to roam freely
through its books, records and business secrets. This is stressed in order
to show that if Congress, in Section 2(b), intended to say that when
price differentials have been proved they shall constitute prima facie
evidence that the buyer knowingly induced and received prices which
were in excess of the savings in cost, then the statute seems arbitrary
and unreasonable. The buyer would not have a fair opportunity to make
a defense. In fact, he could make no defense whatsoever because the
facts with reference to the sellers' costs are beyond his reach.
If Section 2(b) is to be held valid by the courts it would seem they

must adopt the view that it does not apply to a Section 2(f) case.

43 Accord, Manly v. Georgia, 279 U. S. 1 (1929), and Bailey v. Alabama, 219 U. S. 219

(1911).
44 Allen v. Trust Co. of Georgia, 149 F. 2d 120 (C. C. A. 5th 1945) ; Standard Accident

Ins. Co. v. Nicholas, 146 F. 2d 376 (C. C. A. 5th 1944).
45 Westland Oil Co. v. Firestone Tire & Rubber Co., 143 F. 2d 326, 330. See also Greer

v. United States, 245 U. S. 559 (1918) ; Chicago, M. & St. P. R.R. v. Coogan, 271 U. S.
472 (1926); Manning v. John Hancock Mutual Life Ins. Co., 100 U. S. 693 (1879).
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ADMINISTRATIVE LAW
THE ADMINISTRATIVE PROCEDURE ACT AND JUDICIAL

REVIEW OF AGENCY ACTIONS

"PRESIDENTIAL approval of the Administrative Procedure Act1 on

June 11, 1946 marked an historic milestone in the development of
an increasingly important field of law�that governing the relationships
between the multitude of executive agencies and departments and the

citizens of the United States for whose benefit these have been established.
The law was passed in response to a widespread demand for legislation to

regulate the field of federal administrative law and procedure. Its final

passage culminated an intensive effort of more than a decade on the

part of the Congress, the President's Committee on Administrative Man

agement, and the Attorney General's Committee on Administrative Pro
cedure and the Bar to arrive at a law that would be acceptable to all
three branches of Government.
The law was designed to " . . . afford parties affected by administrative

powers a means of knowing what their rights are and how they may be

protected. By the same token, administrators are provided with a simple
course to follow in making administrative determinations. The juris
diction of the courts is clearly stated. . . . (The bill) sets forth a simpli
fied statement of judicial review designed to afford a remedy for every
legal wrong."2
One of the most fundamental questions which has repeatedly arisen

in the evolution of administrative agencies is the extent to which actions
by such agencies are subject to supervision by the courts. In an attempt
to lay down a policy, Congress spelled out in Section 10(e) what it con
sidered to be the proper guide posts to the scope of judicial review of ad
ministrative actions. Any person suffering a legal wrong or adversely
affected within the meaning of a relevant statute as a result of the action
of an administrative agency, according to Section 10 of the Act,3 shall be
entitled to a judicial review of the action unless such review is precluded
by statute or unless the action by the agency was purely discretionary
in character.
The scope of this judicial review is set forth in subsection (e) of

Section 10 as follows:

1 60 Stat. 237-244, 5 U.S.C. �� 1001-1011 (1946).
2 Sen. Doc. No. 248, 79th Cong., 2d Sess. 193 (1946).
3 See note 1, supra, at 243, 5 U. S. C. � 1009.
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So far as necessary to decision and where presented the reviewing court shall
decide all relevant questions of law, interpret constitutional and statutory pro
visions, and ' determine the meaning or applicability of the terms of any agency
action. It shall (A) compel agency action unlawfully withheld or unreasonably
delayed; and (B) hold unlawful and set aside agency action, findings, and con

clusions found to be (1) arbitrary, capricious, an abuse of discretion, or other
wise not in accordance with law; (2) contrary to constitutional right, power,
privilege, or immunity; (3) in excess of statutory jurisdiction, authority, or

limitations, or short of statutory right; (4) without observance of procedure
required by law; (S) unsupported by substantial evidence in any case subject
to the requirements of sections 6 and 7 of this Act or otherwise reviewed on

the record of an agency hearing provided by statute; or (6) unwarranted by
the facts to the extent that the facts are subject to trial de novo by the reviewing
court. In making the foregoing determinations the court shall review the whole
record or such portions thereof as may be cited by any party, and due account
shall be taken of the rule of prejudicial error.4

It is the object of this note to determine what effect, if any, this pro
vision of the Administrative Procedure Act has thus far had upon the law
as it existed prior to passage of the Act.

A Background of Legislative History and Informed Comment

A study of the legislative history of Section 10(e) reveals a number of

apparent conflicts in viewpoint as to the nature and extent of the change,
indeed, if there be any change, made in existing law on the scope of

judicial review.
In a Senate Judiciary Committee print of the bill published in June

1945, the section in question was explained at some length.5 Careful

reading of this material sheds little light on what was the intent behind
the provisions proposed. On the one hand the committee explanation
states that: "A restatement of the scope of review, as set forth in sub
section (e) is obviously necessary lest the proposed statute be taken
as limiting or unduly expanding judicial review. 'The objections to ju
dicial review have been generally not to its availability but to its scope'
(Final report Attorney General's Committee, p. 80)." Two lines
further on, the print continues, "Subsection (e), therefore, seeks merely
to restate the several categories of questions of law subject to judicial
review."
The final committee reports on the bill in both the House and the

Senate omit any statement that would help to ascertain the intention of

* Ibid.
B See note 2, supra, at 39.
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the legislature on the question of any intended extension of the scope
of judicial review. In summarizing, the reports, containing almost iden
tical language, have this to say: "This subsection (Section 10(e)) pro
vides that questions of law are for the courts rather than agencies to de
cide in the last analysis and it also lists the several categories of ques
tions of law. It expressly recognizes the right of properly interested

parties to compel agencies to act where they improvidently refuse to
act."6
Similarly, floor proceedings of the Senate are unenlightening except

to the extent that in an exchange of remarks with Senator McCarran,
sponsor of the bill in the Senate, Senator George pointed out the hesi
tancy of some courts to intervene where administrative agency findings
were based on some evidence. He asked if this bill would change that
rule. Senator McCarran's reply was an unequivocal "yes."7 This an

swer was based apparently on the "substantial evidence" requirement
of Section 10(e) inasmuch as that is the only portion of that section dis
cussed at any length on the floor.
On the House side, as in the Senate, the Members of the House em

phasized the "substantial evidence" provision of the bill. The remarks
of Representatives Gwynne and Russell are typical. Mr. Gwynne, a

Member of the House Judiciary Committee, stated: "The great diffi
culty with our present set-up is that many of these agencies are not sub
ject to court review and many of them even if we pass this bill will still
not be subject to court review. This bill does not give a court review in
any case where review is now precluded by statute. It simply clarifies
and expands in some particulars the authority of the court in reviewing
cases in which court review is not precluded by law."8 At another point,
Representative Russell said, "... [This bill] seeks to give the courts
a little more function with regard to administrative agencies' rulings, de
crees, orders, and judgments. In that respect, I am in full accord with
the terms of the bill."9 Although the legislators seldom addressed them
selves directly to the point, it is quite obvious that the spectre of an

omnipotent bureaucrat operating independently of the judiciary and even
of the Congress haunted their minds.
It is interesting to note in this connection the opinion of the Attorney

General with respect to the possible effect of Section 10(e) on existing
6 See note 2, supra, at 214, 278.
7 See note 2, supra, at 32S, 326.
8 See note 2, supra, at 374, 37S.
9 See note 2, supra, 38S.
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law. In a letter to the Chairman of the Senate Judiciary Committee,
the Attorney General said, "... This declares the existing law concern

ing the scope of judicial review."10 The letter went on to indicate that

empowering the court to direct or compel agency action was not intended
to confer nonjudicial functions or to narrow the principle of continuous
administrative control; that the substantial evidence test embodied in
this Act remains as declared in previous Supreme Court decisions; and
that the nonprejudicial error concept was the prevailing viewpoint of the
common law rule effective in all jurisdictions.

That the Act did not change the law with regard to the scope of judicial
review of administrative agency actions was also the viewpoint of the author of
one of the leading articles of the November 1947 issue of this law journal.11
After a detailed presentation of the provisions of Section 10 of the APA, he

stated, "The whole problem of the scope of juridical review of administrative
action has been extensively analyzed and a reading of the legislative history
seems to demonstrate that the Act fails to make any substantive change."

There were some, however, who felt that the Act would result in some

change in the scope of judicial review as it had been developed by the

courts up to that time. The view was expressed that "In reality what the
law does is to overturn the established system of federal administration
and administrative law, and to cripple administrative action. To read it
is to learn that such is not only its effect but its purpose."12 The same

writers pointed out that "The law greatly widens the scope of judicial
review, in several different ways. It specifies every possible reason for

declaring an administrative act invalid, including failure to comply with

its requirements as to hearings and decisions. The courts are required
to take all of these reasons into consideration. Very little attention is

paid to the limitations which Congress has placed upon the scope of

judicial review in specific statutes, or the limitations which the courts

have placed on themselves."13
It should be pointed out that the foregoing writers are authorities

in public administration, but that they were strongly opposed to the

passage of the Act in its entirety. Their conclusions, however, were

shared by many members of the bar, although they were based on dia-

io See note 2, supra, at 230.
n Shine, Administrative Procedure Act: Judicial Review "Hotchpot"?, 36 Geo. L. J. 16,

29 (1947).
12 Blachly and Oatman, The Federal Administrative Procedure Act, 34 Geo. L.J. 407

(1946).
13 Id. at 427, 428.
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metrically opposed points of view. Shortly after the passage of the Act,
one writer in the American Bar Association Journal stated: "... the

new statute . . . broadens . . . the scope and measure of the review which
the Federal Courts are henceforth required to make of administrative ac

tion in cases where such action is reviewable at all."14 Finally, the

Chairman of the Senate Judiciary Committee in commenting on the new

Act shortly after its passage pointed out that "it would be hard, therefore,
for anyone to argue that this Act did anything other than cut down the
'cult of discretion' so far as federal law is concerned," and further that

"judicial review is not merely available but is plenary in every proper
sense of the word"15 under the Act.

What Have the Courts Had To Say?

It has now been nearly three years since the APA became effective.

During this period there have been literally thousands of administrative

agency actions which have been subject to its provisions. It is to be ex

pected that out of this multiude of actions there would be many in which
the parties adversely affected felt sufficiently aggrieved to seek judicial
review of their cause. While the cauldron of litigation continues to boil
a sufficiently large number of cases have been decided to permit an

examination of at least the initial effects of Section 10(e).
Careful investigation of Supreme Court decisions since the enact

ment of the Administrative Procedure Act fails to reveal any affirmative
holdings or dicta construing and applying the statutory language of
Section 10(e). In fact, the only direct holding identifiable with any
portion of Section 10 was one which affirmed the Congressional intent
in this section to preclude judicial review of agency action under statutes
which clearly indicate that the parties were not entitled to court review.
This decision, Ludecke v. Watkins,16 involved the Alien Enemy Act of
1798, as amended and the court held that review was precluded except
as to questions of interpretation and constitutionality.
A footnote reference to Section 10(e) was made in Oklahoma v. U. S.

Civil Service Commission,11 but since the court made no direct citation of
it in the text of its opinion, it may be concluded that the holding in the

14 Dickinson, Administrative Procedure Act: Scope and Grounds of Broadened Judicial

Review, 33 A. B.A.J. 434, S16 (1947).
15 McCarran, Improving "Administrative Justice"; Hearings and Evidence; Scope of

Judicial Review, 32 A. B.A.J. 827, 893 (1946).
16 33S U.S. 160 (1948).
17 330 U.S. 127, 138 (1947).
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case did not decide the applicability of the Act to the factual situation
in issue. The Court did indicate, however, in upholding the Commission's
administrative finding of political activity in violation of the Hatch Act
that statutory review of the competency of the order included the power
to determine the constitutionality of the statute on which the order was
based.

Only one other recent Supreme Court decision appears in point on the
subject of the scope of judicial review, and the bearing of the Administra
tive Procedure Act. In the second Chenery1* case, the court upheld the
finding of the Securities and Exchange Commission that a proposed re

organization was inconsistent with the public interest standards of the
Securities and Exchange Act. Without citing the APA, the court said,
"The scope of our review of an administrative order wherein a new

principle is announced and applied is no different from that which per
tains to ordinary administrative action. The wisdom of the principle
adopted is none of our concern. . . . Our duty is at an end when it be
comes evident that the Commission's action is based upon substantial
evidence and is consistent with the authority granted by Congress."19
Decisions in the lower courts during the past three years applying Sec

tion 10(e) are, of course, more numerous. For all practical purposes it
may be said that the cases in point fall into four major categories: (1)
those holding that the Act did not apply to the factual situation in

question, without indicating whether existing law was changed by its

passage; (2) those holding that the APA did apply to the factual situa

tion, but again without indicating whether existing law was changed;
(3) those holding that Section 10(e) was merely declaratory of the law

existing before passage of the Act; and (4) those holding that the APA
did enlarge the judicial review of administrative agency actions.

I.

Those cases in which the Act is deemed not to apply to the factual
situations involved, but which avoid any statement as to the extent of

change in the scope of judicial review brought about by the Act appear
to be confined exclusively to situations involving the separation of United
States Civil Service employees from the government service.20 The

18 Securities and Exchange Commission v. Chenery Corporation, 332 U.S. 194 (1947).
i� Id. at 207.
20 Friedman v. SchweUenbach, 159 F. 2d 22 (App. D.C. 1946), cert. den. 330 U.S. 838

(1947), rehearing den. 331 U.S. 865 (1947); Asher v. Forrestal, 71 F. Supp. 470 (D.C.
1947); Wettre v. Hague, 74 F. Supp. 396 (Mass. 1947).
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Courts' viewpoint is aptly expressed in Friedman v. Sckwellenbach in
these words: "It is beyond our province, and it was beyond the province
of the District Court, to review the finding of the Civil Service Com
mission . . . because it has long been held that the courts will not review
managerial acts, not clearly arbitrary, of executive officials performed
within the scope of their authority, and will not substitute their judg
ment in such matters for that of the officials."21

II.
In a number of cases, the decisions of the courts indicated that the

APA did apply to the factual circumstances involved, but failed to set
forth a specific holding on the point of whether the Act changed the law
in force prior to its passage. Parenthetically, it should be noted that for
the most part these decisions may be taken as tantamount to declaring
that the Act made little or no change in pre-existing law regarding the
scope of judicial review. However, in view of the absence of specific
pronouncements to this effect by the respective courts, it is believed
desirable to consider these in this separate category.
Although the case was decided on other grounds, the Circuit Court of

Appeals for the Sixth Circuit unequivocally held in Dawson v. Commis
sioner of Internal Revenue22 that the review of Tax Court decisions was

governed by the Administrative Procedure Act. This should be com

pared with Commissioner of Internal Revenue v. Church's Estate et al.,23
a case handed down by the Third Circuit at about the same time, which
held that review of decisions of the Tax Court continued to be ruled bythe doctrine of the Dobson case.24 But Judge O'Connell in a strongly
worded dissent in the Church case pointed out that there was some con

troversy as the applicability of the Act to Tax Court decisions and stated:
"... it is my opinion that the Dobson doctrine has not so distrained
this court as ... to bar judicial scrutiny whenever the Tax Court has
ceremoniously woosh-wooshed."25

21 Friedman v. Schwellenbach, supra, note 20, at 25. Compare, Fischer v. Haeberle, 80
F. Supp. 652 (E.D.N.Y. 1948), wherein it was declared (at p. 454) that the court had
power to review findings under the Veteran's Preference Act of 1944 after the claimant had
exhausted his administrative remedies.

22 163 F.2d 664 (CCA. 6th 1947).
23 161 F.2d 11 (CCA. 3d 1947). Reversed without mention of the Administrative

Procedure Act or the scope of judicial review in Commissioner of Internal Revenue v
Estate of Church, 335 U. S. �, 69 S. Ct. 322 (1949).

24 Dobson v. Commissioner of Internal Revenue, 320 U.S. 489 (1944).25 Note 23, supra, at 14. The tenor of the opinion indicates that the dissenting judge
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With regard to review of final deportation orders of the Commissioner
of Immigration and Naturalization, it has been held that the APA
governs the review proceedings.26 Further, in the case of Zander v.

Clark,27 the District Court for the District of Columbia determined that
orders of the Alien Property Custodian were subject to the review pro
visions of the Act.

III.

There are several cases which appear to bear out the opinion of the
Attorney General28 and others that the Act does not make any substan
tive change in the scope of judicial review of administrative action.
The only Circuit Court of Appeals decision so holding comes from

the Seventh Circuit as expressed in Hargis v. Wabash Railroad Co.29
This case involved the jurisdiction of the Railroad Adjustment Board.
The court took the position that Section 10(e) applied, but that it had
not changed the existing law, saying, "The facts were undisputed. A

pure question of law was presented. . . . Section 10(e) of the Adminis
trative Procedure Act . . . expressly provides that any person adversely
affected by the action of any administrative agency shall be entitled to

judicial review thereof and the reviewing court shall decide all relevant

questions of law. This provision is merely declaratory of the law as it
was before the passage of the Act."30

Three District Court cases involving hearings concerning representa
tion proceedings of the National Labor Relations Board have categorically
stated that the scope of judicial review has not been broadened in this
field by the enactment of Section 10(e).31 The language of Olin Indus

tries, Inc. v. NLRB is typical. After setting forth the details of Sec
tion 10(a), (c), and (e), the court said: "Both the terms of this section,
and its legislative history makes it clear that section 10 is merely
declaratory of the existing law of judicial review and that it neither con
fers jurisdiction on this court above and beyond that which it already has,

used the term "woosh-wooshed" to convey his impression that the Tax Court was convinced
of the infallibility of the findings.

26 United States ex rel. Cammarata v. Miller et at, 79 F. Supp. 643 (S. D.N. Y. 1948).
27 80 F. Supp. 453 (D.C. 1948).
28 See note 10, supra.
29 163 F.2d 608 (CCA. 7th 1947).
30 Id. at 611.
31 Olin Industries, Inc. v. NLRB, 72 F. Supp. 225 (Mass. 1947) ; Fay v. Douds, 78 F.

Supp. 703 (S.D.N.Y. 1948); White v. Douds, 80 F. Supp. 402 (S.D.N.Y. 1948).



1949] Administrative Law 565

nor grants to aggrieved parties any rights they did not have under the
National Labor Relations Act."32
As will be discussed subsequently, there is some conflict as to the

applicability of the Act to the review of deportation proceedings of vari
ous types. In the case of United States ex rel Von Kleczkowski et al. v.

Watkins,33 the District Court for the Southern District of New York
held that there was nothing in the Administrative Procedure Act which
conferred upon the courts the power to weigh the decisions of the immi

gration authorities as to admission and deportation of aliens in view of
the fact that the immigration laws themselves did not confer this power.

IV.

The final group of cases to be considered is comprised of those provid
ing some definite indication that Section 10(e) has enlarged the scope of
judicial review of administrative agency action. It should be observed
that some of these cases are in direct opposition to the holdings of those
already discussed.
For example, the Circuit Court of Appeals for the Sixth Circuit in

Lincoln Electric Co. v. Commissioner of Internal Revenue34 concluded
that the review of Tax Court decisions was governed by the Act and
added that the scope of such review had doubtless been broadened, al
though the precise application of the Act was reserved for later decisions.
This sheds some light on the judicial thinking in the Dawson35 case and
is to be contrasted with the opinion of the Third Circuit in the Church's
Estate36 case.

Doubt as to the judicial review of decisions of the United States Tax
Court either under the doctrine of the Dobson case, or under the pro
visions of the Administrative Procedure Act was resolved by specific con

gressional action on June 25, 1948 37 Under this Act, appellate courts now
have the same power of review over Tax Court decisions that they have
over decisions of the District Courts in cases tried without juries.
A similar divergence of opinion is evident in deportation proceedings
32 Olin Industries, Inc. v. NLRB, supra, note 31, at 228.
33 71 F. Supp. 429 (S.D.N.Y. 1947).
34 162 F. 2d 379 (CCA. 6th 1947). Compare, Commissioner of Internal Revenue v.

Wiesler, 161 F. 2d 997 (CCA. 6th 1947), and Anderson v. Commissioner of Internal
Revenue, 164 F. 2d 870 (CCA. 7th 1947).

35 See note 22, supra.
38 See note 23, supra.
37 62 Stat. 991, 26 U.S.C � 1141 (a) (1948).
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and the following cases should be compared with the Von Kleczkowski9
case discussed in the preceding section. The case of United States ex rel
Trinler v. CarusP9 involved a deportation order issued by the Commis
sioner of Immigration and Naturalization and a "petition for review" by
the party adversely affected who had not yet been taken into custody.
The court decided in this instance that the Act had enlarged the rights
of individuals so affected, and that such persons were entitled to judicial
review after issuance of a "final" order even though, because they were

not in custody, habeas corpus would not lie.
Another case involving a review of deportation proceedings, this time

through the form of habeas corpus, is worthy of particular note for its
comprehensive summary of the changes in the scope of judicial review.
The opinion of Judge Holtzoff in United States ex rel Lindenau et al v.
Watkins40 indicated that while neither the forms of proceedings for re

view were changed nor new remedies created, the scope of review defi

nitely had been enlarged by the adoption of Section 10(e). The major
change is pin-pointed in the following statement from his opinion: "It is
no longer sufficient, as has been true in some instances, that the findings
be supported by some evidence. . . . They must be supported by sub
stantial evidence. If the court reaches the conclusion that there is no

substantial evidence to sustain the findings, they must be set aside."41
Similarly, the District Court for the Eastern District of Illinois came

to the conclusion that its scope of review had been enlarged in a case

involving the adjudication of eligibility for insurance under the National
Service Life Insurance Act. In the case of Unger v. United States42 the
court reviewed the legislative history, the Attorney General's statement,
and the decisions in the Trinler and Lindenau cases and concluded that
the administrative decision denying the applicant insurance protection
was now reviewable because of the APA.
Another point of enlargement which has been singled out by the Sixth

Circuit is the provision of Section 10(e) that the reviewing court must

review the whole record or so much of it as any party cites. In NLRB

38 See note 33, supra.
3� 166 F. 2d 457 (CCA. 3d 1948).
40 73 F. Supp. 216 (S.D.N.Y. 1947), rev'd on other grounds, 164 F. 2d 457 (CCA. 2d

1947).
41 Id. at 219. The change which the judge seeks to point out is not clear since the

"substantial evidence test" was declared as a ruling principle of review of administrative

decisions in Consolidated Edison Co. et al. v. NLRB et al., 305 U.S. 197 (1938).
42 79 F. Supp. 281 (E.D. 111. 1948).
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v. Thompson Products, Inc., et al.43 the court implied that the Act clearly
intended to bring about this change.
Perhaps the clearest statement summarizing the effect that this section

of the Administrative Procedure Act has had on the law comes from the
decision rendered by Judge Alexander Holtzoff of the District Court for
the District of Columbia in the case of Snyder v. Buck.44 In holding a

ruling of the Navy Department relative to death benefits to a service
man's widow reviewable, he stated:

"The foregoing analysis irresistibly leads to the conclusion that every final

agency action which is not in the realm of discretion, or in respect to which
no statute precludes judicial review, and which adversely affects the legal rights
of any person, is subject to judicial review under the Administrative Procedure
Act. The form of review is any suitable or appropriate proceeding, unless an

adequate remedy is otherwise provided by a special statute. . . . This result

necessarily subjects to judicial review a large group of administrative actions
which previously could not have been reexamined or set aside by the courts.
This category includes numerous determinations of private rights, in respect to
which a writ of mandamus did not lie, because they involved functions that were
not purely ministerial, but required a decision on questions of law or questions
of fact by the administrative agency. On the other hand, the countless diversified
activities of the executive and administrative agencies that are committed to
their discretion or that do not impinge on private rights, remain unaffected.
Consequently, this interpretation of the Act, which appears to this Court to be
inescapable, will not impede or interfere with the operations of the Government.
On the other hand, it will extend the right of judicial review to all persons
whose private rights are adversely affected by final agency action that is not

discretionary in character and in respect to which no statute bars judicial review.
This result seems sound and salutary. It is in the interests of protecting and
safeguarding the rights of the individual. In any event, it is clear that this is
what the Congress intended to accomplish."45

The position of the Court was further explained in the following foot
note to the foregoing paragraph :

"The Court is not unmindful of the fact that some statements have been made
to the effect that Section 10 is merely declaratory of existing law of judicial
review, and does not confer jurisdiction on the courts beyond that which they
already had, e.g., Olin Industries v. National Labor Relations Board, D. C. Mass.,
72 F. Supp. 225. While this Court has examined many of these statements, it is
unable to agree with them."46

� 162 F.2d 287 (CCA. 6th 1947).
44 75 F. Supp. 902 (D.C. 1948).
45 Id. at 908.
46 Ibid.
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Conclusions

It is clear from this survey of recent decisions bearing on the scope
of judicial review under the Administrative Procedure Act of adminis
trative agency actions that there are two important and quite different
aspects to this problem. One phase is concerned with the present power
of the courts to review actions that prior to 1946 would not have been
considered reviewable. Once a court has decided it possesses the re

quisite power to review an administrative action, the separate and dis
tinct question is presented of how comprehensive a review may be exer

cised. It is this latter question to which the technical terminology of
"scope of review" is correctly applicable.
There has been considerable confusion among the members of the

bench, bar, and legislature as to these two aspects. As a result the dis
tinction between them has not been sharply defined. In general, the
courts seem to agree that their powers have been broadened by Section

10; that many types of agency actions which were not reviewable prior
to the passage of the act are now entitled to a perusal by the courts.

On the other hand, there do not seem to be any decisions thus far which
would justify a conclusion that courts have been empowered by the Act to
conduct any more exhaustive review of a given action, once determined
to be reviewable, than previously existed. It is with regard to this aspect
of judicial review that the Act appears to be merely declaratory of pre
existing law. Although the courts have paid verbal tribute to an enlarged
scope of review under Section 10(e), what they have in fact decided is
that Section 10, construed as a whole, has broadened the power of the

courts to review agency actions.
In view of the fact that the Supreme Court has not as yet had an

occasion to rule squarely on the problem, it is only a matter of time until
it will be called upon in a case with the proper factual circumstances
to define and clarify the two separate questions involved. It is reason

able to expect that the Supreme Court may find grounds to confirm a

moderate expansion in the power of judicial review of administrative

agency actions, although it is unlikely that it will determine that the

scope of judicial review has been broadened.
There is every reason to believe that the Court will endeavor to strike

a delicate balance between the rights of individuals and the necessity
for retaining flexibility and independence in the administrative process.
In so doing, the Court will undoubtedly keep in mind the basic objectives
of the Administrative Procedure Act which were clearly and concisely
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stated by Senator McCarran in his Foreword to the Legislative History
of the Act as follows:

"The Administrative Procedure Act is a strongly marked, long sought, and

widely heralded advance in democratic government. It embarks upon a new field
of legislation of broad application in the 'administrative' area of government
lying between the traditional legislative and fundamental judicial processes on

the one hand and authorized executive functions on the other. Although it is

brief, it is a comprehensive charter of private liberty and a solemn undertaking
of official fairness. It is intended as a guide to him who seeks fair play and

equal rights under law, as well as to those invested with executive authority.
It upholds law and yet lightens the burden of those on whom the law may
impinge. It enunciates and emphasizes the tripartite form of our democracy
and brings into relief the ever essential declaration that this is a government
of law rather than of men."47

CLARKE L. FATJVER

A. STUARD YOUNG, JR.

THE EFFECT OF THE ADMINISTRATIVE PROCEDURE ACT
UPON THE PROCEDURES OF THE

UNITED STATES TAX COURT

QUESTION important in the field of administrative law�in what

respects the new Administrative Procedure Act supersedes the
formal procedures of the United States Tax Court�is plaguing the
federal circuit courts of appeal.
The background of this question commences in 1924, when the Board

of Tax Appeals was created. After the Board was created a tax litigant
could contest a tax question before the Board of Tax Appeals prior to

payment of the tax. Previously his only recourse was to pay the tax
and sue in the federal district courts for money had and received. Con
gress authorized the Board to adopt and promulgate its own procedures.
The procedures, adopted 20 years ago, have remained basically the same

since.
There has never been any doubt that the Board was an executive

agency. The Act described it as such. The Supreme Court on one

occasion declared that the Board "was an independent agency in the
Executive Branch of the Government."1 Important to note is the fact

47 See note 2, supra, III.

1 Commissioner of Internal Revenue v. Gooch Milling and Elevator Company, 320 U. S.
418 (1943).
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that this case was decided after Congress by statute changed the name

of the Board to "Tax Court of the United States". This Act, passed in

1942, did not change the Board's status as an independent agency but

expressly provided that the jurisdiction, powers and duties of the Tax

Court "shall be the same as by existing law provided in the case of the

Board of Tax Appeals."2
With the enactment of the A.P.A. in 1946, lawyers for tax litigants

were quick to seize upon the opportunity to question whether the Tax

Court was immune to provisions in the new act. During the latter part
of 1946 and through the fall of 1948, litigants in a number of cases

raised the question whether the provision for review of agency and

administrative decisions in the A.P.A. broadened the circuit courts'

review of a Tax Court decision.
Almost three years before enactment of the A.P.A. the Supreme Court

declared in its decision in Dobson v. Commissioner that in considering
decisions of the Tax Court "when the reviewing court can not separate
the elements of a decision so as to identify a clear-cut mistake of law,
the decisions of the Tax Court must stand."3
The A.P.A. authorized a broader scope of review. In Section 10(e)

the scope of review was defined as:

"So far as necessary to decision and where presented the reviewing court

shall decide all relevant questions of law, interpret constitutional and statutory

provisions, and determine the meaning or applicability of the terms of any agency

action. It shall (A) compel agency action unlawfully withheld or unreasonably

delayed; and (B) hold unlawful and set aside agency action, findings, and con

clusions found to be (1) arbitrary, capricious, an abuse of discretion, or otherwise

not in accordance with law; (2) contrary to constitutional right, power, privi
lege, or immunity; (3) in excess of statutory jurisdiction, authority, or limi

tations or short of statutory right; (4) without observance of procedure re

quired by law; (5) unsupported by substantial evidence in any case subject
to the requirements of sections 7 and 8 or otherwise reviewed on the record of

an agency hearing provided by statute; or (6) unwarranted by the facts to

the extent that the facts are subject to trial de novo by the reviewing court

In making the foregoing determinations the court shall review the whole record

or such portions thereof as may be cited by any party, and due account shall

be taken of the rule of prejudicial error."

In the Tax Court cases arising after the enactment of the A.P.A., the

courts sidestepped the issue of the scope of review applicable to Tax

Court decisions. The cases were decided on other points of law, and

2 Sec. 504 (b), 56 Stat. 957 (1942).
3 320 U. S. 489, 502 (1943).
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since these cases could be decided on other points, the courts stated that
it was not necessary to consider the question regarding the scope of
review.4
But in the Sixth Circuit Court of Appeals, the court declared that the

review of Tax Court decisions by an appellate court was governed by the
A.P.A.5 A contrary decision was reached in the seventh circuit when
the court declared: "We are unable to agree with the conclusions in the
Lincoln Electric Court" on the scope of judicial review.6
The question was never authoritatively decided by the Supreme Court

before it was rendered moot by Congress. Congress enacted an amend
ment to Section 1141(a) giving the appellate courts the same power of
review over Tax Court decisions that they have over decisions of the
District Court in cases tried without juries.7
The Circuit Court's apparent reluctance to face the original issue

indicated that the judges had considerable doubt about the application
of provisions of the new act to procedures of the Tax Court.
The question�the relation of the A.P.A. to the Tax Court�was

brought up again in a recent case, Kennedy Name Plate Company v.

Commissioner of Internal Revenue,8 and the act was held not applicable.
Briefly the taxpayer contended that Section 8(b) of the A.P.A.:

"Submittals and Decisions.�Prior to each recommended, initial, or tentative
decision, or decision upon agency review of the decision of subordinate officers
the parties shall be afforded a reasonable opportunity to submit for the consider
ation of the officers participating in such decisions (1) proposed findings and
conclusions, or (2) exceptions to the decisions or recommended decisions of
subordinate officers or to tentative agency decisions, and (3) supporting reasons

for such exceptions or proposed findings or conclusions. The record shall show
the ruling upon each such finding, conclusion, or exception presented. All
decisions (including initial, recommended, or tentative decisions) shall become
a part of the record and include a statement of (1) findings and conclusions,
as well as the reasons or basis therefor, upon all the material issues of fact, law,
or discretion presented on the record; and (2) the appropriate rule, order,
sanction, relief, or denial thereof."9

4 Credit Bureau of Greater New York v. Commissioner of Internal Revenue, 162 F.
2d 7 (C. C. A. 2d 1947) ; Commissioner of Internal Revenue v. Wiesler, 161 F. 2d 997
(C. C. A. 6th 1947) ; Lawton v. Commissioner of Internal Revenue, 164 F. 2d 380 (C. C. A.
6th 1947) ; Canister v. Commissioner of Internal Revenue, 164 F. 2d 579 (C. C. A. 3d 1948).
5 Lincoln Electric Company v. Commissioner of Internal Revenue, 162 F. 2d 379 (C. C. A.

6th 1947).
6 Anderson v. Commissioner of Internal Revenue, 164 F. 2d 870, 874 (C. C. A. 7th 1947).
7 62 Stat. 991; 26 U. S. C. A. � 1141 (a) (1948).
8 170 F. 2d 196 (C. C. A. 9th 1948).
9 60 Stat. 237, 242; 5 TJ. S. C. � 1007 (b) (1946).
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prescribed a new procedure which took precedence over the Tax Court's
established procedure.
The appellant's contention would have allowed a tax litigant to submit

his exceptions to the decision of the single judge for review by a ma

jority of the full Tax Court. This would be contrary to the organization
and procedures of the Tax Court as previously authorized by Congress.
The Tax Court's organic act provides:

"Divisions.�The presiding judge may from time to time divide the Tax Court
into divisions of one or more judges, assign the judges of the Tax Court
thereto. . . .

"10

"Hearings, Determinations, and Reports.�A division shall hear, and make
a determination upon, any proceeding instituted before the Tax Court and any
motion in connection therewith, assigned to such division by the presiding judge,
and shall make a report of any such determination which constitutes its final

disposition of the proceeding."11
"Effect of Action by a Division.�The report of the division shall become
the report of the Tax Court within 30 days after such report by the division,
unless within such period the presiding judge has directed that such report shall
be reviewed by the Tax Court. . . .

"12

Under this procedure a single judge may preside at a hearing and his

decision is final, unless within 30 days the presiding judge decides the

decision should be reviewed by the Tax Court. The effect of the appel
lant's argument would have been to substitute a new method of review

which would have hamstrung the efficient and prompt settlement of

thousands of Tax Court decisions.

Judge Healy, speaking for the court in the Kennedy Name Plate case,

supra, declared: "Assuming without deciding that the Tax Court may
in some respects be within the scope of the Administrative Procedure

Act, we think that Section 8(b) is inapplicable to Tax Court procedure."
The court reasoned that since Congress had specifically stated that

nothing in the A.P.A. would repeal prior statutory delegations of au

thority, Sections 2 and 7, the taxpayer's argument was not valid for

Congress had authorized by statute the present procedure followed by
the Tax Court.13

io � 906 (a), 43 Stat. 336 (1924), as amended � 601, 45 Stat. 871 (1928); 26 U. S. C.

� 1103 (c) (1946).
n � 905, 43 Stat. 336 (1924), as amended � 1000, 44 Stat. 106 (1926); 26 U. S. C.

f 1118 (a) (1946).
12 � 906, 43 Stat. 336 (1924), as amended � 601, 45 Stat. 871 (1928); 26 U. S. C.

| 1118 (b) (1946).
13 26 U. S. C. �� 1103 (c), 1118 (a) (b) (1946).
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The court's conclusion was that the statutory authority of the Tax

Court negatived the application of Section 8(b) of the A.P.A. to the

present case.
In support of his argument, Judge Healy cited the remarks by Repre

sentative Sam Hobbs. Representative Hobbs, commenting on Section 8

of the A.P.A. and whether it applied to the Tax Court, declared: "This

section was never intended to affect decisions of the Tax Court."14 But

the fact is that this was a statement made by a member of the House

Judiciary Committee, not on the floor of the House and not as the spokes
man for the committee. The remark was made in a statement printed
in the appendix of the Record one year after the Act was passed. There
fore little weight should be given to this statement as a reflection of

Congress' intent.
Nowhere in the hearings and Congressional debate on the A.P.A. was

the status of the Tax Court discussed or debated. Comments by Senator
McCarran15 indicated that the hearings were held over an eight year
period; special studies were made by special groups, including the Amer
ican Bar Association; and both Government and business leaders were

given opportunities to suggest inclusions or exclusions in the bill. In all
the vast amount of printed material, the reports of the hearings and
debate in the Congress, there is only one reference to the question. That
was a letter expressing the Attorney General's opinion that the new act
was not applicable to the Tax Court. This was printed in the appendix
of the hearings before the Senate Judiciary Committee without comment.
The omission of evidence to the contrary, seems to indicate, that Congress
intended the Tax Court to be subject to the A.P.A.
The general conclusion from this discussion is that if there are any

situations or cases where the A.P.A. applies to the Tax Court procedure,
it is where the procedures under the A.P.A. are more stringent than those

required under the statutory authority of the Tax Court. In view of the
close resemblance the Tax Court bears to a conventional court, and

assuming the Act in theory applies in any way, it is unlikely that any
occasion will arise calling for application of provisions of the A.P.A. to

many�if any�Tax Court procedures.
J. R. TOULOUSE

14 93 Cong. Rec. A 3281 (1947).
15 92 Cong. Rec. 2149-2153 (1946).



NOTES
THE EFFECT OF THE UNCONSTITUTIONALITY OF A

STATUTE

'JTHE recognition of the Constitution and the laws made in pursuance
thereof as the Supreme Law of the land,1 and the acceptance of

the Supreme Court as the ultimate arbiter in conflicts between that

Supreme Law and federal and state statutes with power to declare the
latter void,2 have been part and parcel of our Constitutional think

ing from the very beginning. These fundamental concepts have evoked
no great difficulties of interpretation or of understanding during the
one hundred and fifty odd years of our Constitutional development;
yet, for all the agreement surrounding them, these basic ideas have
resulted in much perplexity with regard to one aspect of their applica
tion�the effect of the unconstitutionality of a statute. It is the purpose
of this note to consider again this vexing problem with particular regard
to the rationale behind the different views.

The Shelby County Case and Rationale

The prevailing view in the United States Supreme Court was, until

very recently, that an unconstitutional statute was as inoperative as

though it had never been passed. This "void ab initio" doctrine found

its classic expression in the celebrated Shelby County case.3 In this

case Mr. Justice Field, in upholding the Supreme Court of Tennessee

which had declared a state statute unconstitutional because repugnant
to the constitution of the state, said: "An unconstitutional act is not

law; it confers no rights; it imposes no duties; it affords no protection;
it creates no office; it is, in legal contemplation, as inoperative as

though it had never been passed."4 In other words, a judicial pronounce
ment of unconstitutionality was retroactive.
The sweeping statement of Mr. Justice Field amazes one when one

reflects for a moment upon its implications, for immediately circum

stances come to mind where legal rights and obligations and consequences
are attached to a legislative enactment, which are nullified when the

statue is later held to be unconstitutional. There is the question of con-

1 U. S. Const. Art. VI; Marbury v. Madison, 1 Cranch 137 (1803).
2 McCulloch v. Maryland, 4 Wheat. 316 (1819).
3 Norton v. Shelby County, 118 U. S. 425 (1886).
4 Id. at 442.
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tract rights and duties which arise under a statute and later are peremp
torily obliterated when the statute is declared invalid.5 Then there are the
officer cases which hold the officer civilly liable when he makes an

arrest under the directive of a statute later held unconstitutional.6 Again
we have the situation where subscribers to bonds issued on the strength
of a statute afterwards declared void are unable to enforce payment of
these obligations.7 Finally there is the matter of de facto municipal
corporations where, to decree the unconstitutionality of the statutes

creating them, choas and confusion would result through the destruction
of existing governments.8 These are a few instances of the indefensible
and unjust consequences of adhering rigidly to the "void ab initio"
doctrine, and many more could be cited. But these suffice to show the
effect of the unconstitutionality of a statute under the Shelby County
decision.

Because of the manifest injustice done in many cases following the
announcement of the Shelby County decision, it seems that there should
be found some qualifications imposed on this very arbitrary rule, but
such was not the case for many years, at least so far as the federal
courts9 and a majority of the state courts10 were concerned. This

5 See Cleveland v. Clement Bros., 67 Ohio St. 197, 65 N. E. 885 (1902). Here the court

held that where a statute peremptorily requires certain stipulations to be inserted in a

contract and the same are, by force of such statute inserted by the contracting parties
into their contract, the obligatory and binding force of the stipulations depends upon the

validity of the statute requiring their insertion; and where such statute is itself un

constitutional such stipulations are in law without any binding force upon the parties
to the contract.

8 See Sumner v. Beeler, 50 Ind. 341 (1875). Here the plaintiff recovered damages from
an officer for an illegal arrest, imprisonment, and fine under a law later declared void. The
court held that an officer is presumed to know the law, and ^if he acts under an uncon

stitutional enactment of the legislature, he does so at his own peril and must take the

consequences.
7 Norton v. Shelby County, 118 U. S. 425 (1886). Here the plaintiff brought action

to enforce payment of bonds alleged to be the bonds of Shelby County. The bonds were

issued under the authority of a Tennessee statute. The statute creating the board and

vesting it with the power to issue the bonds was declared invalid and the bonds were

ruled unenforceable.
8 Albuquerque v. Water Supply Co., 24 N. M. 368, 174 Pac. 217 (1918).
9 Chicaco, I. & L. Ry. v. Hackett, 228 U. S. 559 (1913), in which the Court states at

566, 567: "That act was therefore as inoperative as if it had never been passed, for an

unconstitutional act is not a law, and can neither confer a right or immunity nor operate
to supersede any existing law. . . . The effect of this purpose to take control of the subject
was held to supersede an existing state statute dealing with the same matter. No such

purpose could be manifested by a void statute, since it was not law for any purpose."
10 Cooley, Constitutional Limitations 382 n. 2 (8th ed. 1927).
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situation prompts a consideration of the reasons underlying this
unanimity. A thorough search of the cases on the subject failed to reveal
the rationale behind this united front. The next step was to turn to
some authoritative works on the Constitution. Here again little light
was thrown on the problem. If it was considered by the authorities, they
confined themselves to paraphrasing the language of Mr. Justice Field.
Thus we find Cooley stating:

"When a statute is adjudged to be unconstitutional, it is as if it had never

been. Rights cannot be built under it; contracts which depend upon it for
their consideration are void; it constitutes a protection to no one who has
acted under it, and no one can be punished for having refused obedience to
it before the decision was made."11

O. P. Field, who has written extensively on this problem,12 has a

theory which he submits as a partial explanation of the rule in the

Shelby County case in his excellent article in the Indiana Law Journal
entitled "Effect of an Unconstitutional Statute."13 Field is of the opinion
that there is in the minds of many judges the outline of an ideal pattern
towards which they seek to make the law move. Since constitutional

interpretation is affected by the views these judges entertain on the

subject of government, it is reasonable to expect that they will be in
fluenced by their ideas of government in making decisions in this field.
The American ideal of government during the past century was and still
is that there are three departments of government, each with its own

functions and powers. The Constitution prescribes the limits of each.
None of them should overstep these limits. In the Shelby County case

and in those which follow its ruling the courts found that the legislative
department had overstepped its bounds. In an ideal system it would
not do this and so the judges decided to treat these excesses as though
they had never happened, because they should not have happened.
Hence the statutes judged unconstitutional were not only inoperative
from the decision but from the time of their purported enactment.

There is another theory which suggests itself as a possible explana
tion of the "void ab initio" doctrine. When the Federal Constitution
was adopted the new republic was still very much mindful of the tyranny
of the English parliament from which it had wrested its independence.

11 Id. at 382.
12 48 Harv. L. Rev. 1271 (1935) ; 13 Minn. L. Rev. 439 (1929) ; 45 Yale L. J. 1533

(1936).
13 l Ind. L. J. 1 (1926).
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To safeguard this freedom, especially against legislative depredations,
was of primary importance to those who drafted the Federal Constitu
tion and the various state constitutions. The detailed Bills of Rights
and other numerous procedural restrictions imposed on the legislatures
pointed towards that end. But the greatest hope for the protection of
individual rights lay in the judiciary, for, from the days of Marshall,
courts have regarded themselves as the guardians of the rights of the

people which are in constant danger of being invaded by the legisla
tive branch of the government. Story has this to say on this important
judicial function:

"... and every government must, in its essence, be unsafe and unfit for a free

people where such a department (judicial) does not exist with powers co-extensive
with those of those of the legislative department Where there is no judicial de
partment to interpret, pronounce, and execute the law, to decide controversies, and
to enforce rights, the government must either perish by its own imbecility, or the
other departments of government must usurp powers, for the purpose of command

ing obedience, to the destruction of liberty. The will of those who govern
will become, under such circumstances, absolute and despotic; and it is wholly
immaterial, whether power is vested in a single tyrant or in an assembly of

tyrants. ... In every well-organized government, therefore, with reference to

the security both of public rights and private rights, it is indispensable that
there should be a judicial department to ascertain and decide rights, to punish
crimes, to administer justice, and to protect the innocent from injury and
usurpation. . . . The power of interpreting the laws involves necessarily the
function to ascertain whether they are conformable to the Constitution or not;
and if not so conformable, to declare them void and inoperative. As the Con
stitution is the supreme law of the land, in a conflict between that and the laws
either of congress or of the states, it becomes the duty of the judiciary to

follow that only which is of paramount obligation. This results from the very
theory of a. republican constitution of government; for otherwise the acts of
the legislature and executive would in effect become supreme and uncontrol

lable, notwithstanding any prohibitions or limitations contained in the Con

stitution; and usurpations of the most unequivocal and dangerous character

might be assumed without any remedy within the reach of the citizens. The

people would thus be at the mercy of their rulers in the state and national

governments; and omnipotence would practically exist, like that claimed for
the British Parliament."14

The feeling that the legislative department of government was the

personification of tyranny was strong in the minds of the people and
the judges during the last century and it is not wholly eradicated.
Hence it seems to follow logically that the courts, still possessing this

14 Story, Commentaries on the Constitution �� 1S74, 1576 (5th ed. 1891).
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cast of mind, would declare an unconstitutional statute not only void
but inoperative ab initio. This explanation is submitted as the rationale
of the rule of the Shelby County case and those which follow its reason

ing.

Qualifications of The Shelby County Case
In spite of the indulgence generally shown to the doctrine of the

Shelby County case many of the state courts, in certain situations, re

fused to allow any retroactivity in a judicial pronouncement of uncon
stitutionality. In a case decided before the Shelby County case the
Supreme Court of Errors of Connecticut, in holding the acts of a de
facto officer valid, declared:

"Every law of the legislature, however repugnant to the Constitution, has
not only the appearance and semblance of authority, but the force of law. It
cannot be questioned at the bar of private judgment, and, if thought uncon

stitutional resisted, but must be received and obeyed as to all intents and
purposes law, until questioned in and set aside by the courts. This principle is
essential to the very existence of order in society."15

This view that the unconstitutionality of a statute would not carry
back to the date of its enactment began to find increasing favor in cir
cumstances where obvious injustice would be done if a decree of un

constitutionality was allowed to have retroactive effect. For example,
it is manifestly unfair to subject ministerial officers to tort action for
their actions under a statute later declared unconstitutional. Usually
a ministerial officer cannot question the statute. He must carry out its
mandate or be penalized for a breach of duty. On the other hand,
under the rule of the Shelby County case, he runs the risk of liability
when the statute turns out to be unconstitutional. This dilemma is
obviated by adhering to the sounder view that statutes are to be obeyed
until they are declared unconstitutional. This was the view taken in

Lang v. Mayor of Bayonne,16 a leading case in opposition to the Shelby
County case. In the Lang case a police officer was removed by police
commissioners appointed under a law later declared unconstitutional.
When the court pronounced the statute void the officer brought action
to compel his reinstatement. Chief Justice Gummere, speaking for the

Court of Errors and Appeals of New Jersey, held that the commis
sioners were, until the statute was declared invalid, de facto officers

15 State v. Carroll, 38 Conn. 449, 472 (1871).
16 74 N. J. L. 455, 68 Atl. 90 (1907).
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whose acts were binding on persons affected thereby. In ruling, there
fore, the dismissed officer had suffered no actionable wrong, he said:

"Notwithstanding the great weight which the opinion of so distinguished a

jurist carries with it; notwithstanding that Norton v. Shelby County has been

frequently cited with approval in other jurisdictions, I am unable to accept
as sound the doctrine upon which it is rested, namely, that an unconstitutional
law is void ab initio, and affords no protection for acts done under its sanc

tion. That it works injustice in its application to the citizen is apparent. . . .

The vice of the doctrine of Norton v. Shelby County, as it seems to me is
that it fails to recognize the right of the citizen, which is to accept the law
as it is written, and not to be required to determine its validity. The latter is
no more the function of the citizen than is the making of the law. ... To

require the citizen to determine for himself, at his peril, to what extent, if
at all, the legislature has overstepped the boundaries denned by the Constitu
tion in passing this mass of statutes would be to place upon him an intolerable
burden, one which it would be impossible for him to bear�a duty infinitely
beyond his ability to perform. In my opinion the provisions of a solemn act

of the legislature, so long as it has not received judicial condemnation, are as

binding upon the citizen as is the judgment of the court rendered against it,
so long as it remains unreversed. . . . Every law of the legislature, however

repugnant to the constitution, has not only the appearance and semblance of
authority but the force of law."17

Here is enunciated the doctrine that a statute which is declared un

constitutional is inoperative only from the time of the decision and not
from the time of its enactment.
Another circumstance in which the state courts have refused to

go along with the Shelby County case is that where taxes have been
assessed and collected. This was the situation in Allison v. Corker.18
Road and lamp taxes had been assessed upon lands of the plaintiff under
a statute which was later ruled invalid and the plaintiff sought reim
bursement. The Court of Errors and Appeals of New Jersey, in up
holding the assessment, said:

"The Supreme Court cannot set aside a statute as it can a municipal ordin
ance. It simply ignores statutes deemed unconstitutional. For many purposes
an unconstitutional statute may influence judicial judgment, where, for example,
under color of it, private or public action has been taken. An unconstitu
tional statute is not merely blank paper. The solemn act of the legislature
is a fact to be reckoned with. Nowhere has power been vested to expunge it
or remove it from its proper place among statutes."19

17 Id. at 4S8-462, 68 Atl. at 92, 93.
18 67 N. J. L. 596, 52 Atl. 362 (1902).
19 Id. at 601, 52 Atl. at 363.
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Again, Albuquerque v. Water Supply Co.20 is another of the many-
cases which illustrate the circumstances which do not permit a strict
adherence to the general statement in Norton v. Shelby County as to

the effect of unconstitutionality�cases in which public policy require
that the matter of unconstitutionality be ignored and that a situation,
at least for limited purposes, be recognized as if it were legal. In the
instant case the state legislature passed a statute under which the city
of Albuquerque was given the right to reincorporate. The officers of
the old municipality, relying upon the validity of the act, surrendered
their offices and turned over the management of the city's affairs to

the officers elected under the charter adopted pursuant to the new enact

ment. These new officers, in good faith, administered the affairs of

the city, spent its money, levied taxes, enacted ordinances under which

people were imprisoned, and made contracts. The constitutionality of

the statute under which all this was done was then called in question.
The Supreme Court of New Mexico, in refusing to pass upon the validity
of the legislative act in question, declared:

"If we should apply the rule adopted by some of the courts and hold that

the doctrine announced by Mr. Justice Field in the Norton v. Shelby County
case applies, we would destroy the only existing government in Albuquerque.
Chaos and disorder, confusion and endless litigation, would result, and bank

ruptcy and ruin would possibly confront the county treasurer, who had paid
over to the supposed officers of the city, in the utmost good faith, money

which he justly assumed the commissioners were entitled to receive. ... In

view of the foregoing, it is clear that the court should not adopt a rule of law

which would bring about such results, unless required to do so by the most

cogent reasons. ... We are alone concerned with the endeavor to find the

proper rule to be applied to a municipal corporation under the circumstances

presented in this case. We agree with those authorities that hold that a

municipal corporation created under an unconstitutional charter is a de facto

corporation, and that its officers are de facto officers; . . . that until the question
is thus raised and an adjudication had ousting the corporation from the exercise

of the franchise, all acts done and contracts made by the officers of such a

de facto municipality are as valid and binding upon it and the property within

its limits as though such officers were de jure officers of a de jure corporation.
For this reason we decline, in this case, to pass upon the question of the

constitutionality of the legislative act in question."21

The above cases illustrate the definite trend in the state courts to

disregard the "void ab initio" doctrine when it is unworkable. The

20 24 N. M. 368, 174 Pac. 217 (1918).
21 Id. at 403, 404, 174 Pac. at 228, 229.
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statement of Mr. Justice Field, while remaining true in principle,22
has been qualified when demanded by the common good. The necessity
of preserving the common good and maintaining order in society�the
chief ends of government�requires on occasion that an unconstitu
tional statute be recognized to the extent of legitimatizing private or

public actions upon which the well-being of the state and its citizens

depend. To achieve this end the courts as we have seen, have applied
two methods when faced with this problem:

1. The courts decree the unconstitutionality, if need be, or accept
a previous declaration of unconstitutionality, but make its nullity
prospective from the date of such decree, as in the Lang and Allison

cases, or
2. The courts simply refuse to pass upon the question of the con

stitutionality of the statute in question, as in the Albuquerque case.

It is submitted that the above cases embody the more rational method
of procedure.

The Chicot County Case

With the recognition by the state courts of the need of qualifying
the rule of Norton v. Shelby County an established fact, the United
states Supreme Court finally capitulated to this more sensible solution.
In Chicot County v. Baxter State Bank23, the Supreme Court admitted
that the Shelby County doctrine had to be limited, but this admission
did not serve to clarify the perplexing question as we shall see.
In the instant case the bank was a bondholder of the county

drainage district. Both were parties to a proceeding under an act of
Congress providing for readjustments of municipal debts. The bank
did not comply with the provisions of the readjustment decree for retire
ment of their bonds within the prescribed time. The bank then brought
an action on its bonds contending that, since the act of Congress had
been declared unconstitutional in another case, it was not bound by its
provisions with regard to the retirement of the bonds. The inferior
federal courts found for the bank. Their ruling was reversed by the
Supreme Court which said:

"The courts below have proceeded on the theory that the Act of Congress,
having been found to be unconstitutional, was not a law; that it was inopera
tive, conferring no rights and imposing no duties, and hence affording no basis
for the challenged decree. Norton v. Shelby County. It is quite clear, however,

22 1 Whloughby, The Constitutional Law of the United States 11 (2d ed. 1929).
23 308 U. S. 371 (1940).



582 The Georgetown Law Journal [Vol. 37: p. 574

that such broad statements as to the effect of a determination of unconsti
tutionality must be taken with qualifications. The actual existence of a statute,
prior to such a determination, is an operative fact and may have consequences
which cannot justly be ignored. The past cannot always be erased by a new

judicial declaration. The effect of the subsequent ruling as to invalidity
may have to be considered in various aspects,�with respect to particular re

lations, individual and corporate, and particular conduct, private and official.
Questions of rights claimed to have become vested, of status, of prior deter
minations deemed to have finality and acted upon accordingly, of public
policy in the light of the nature both of the statute and of its previous applica
tion, demand examination. These questions are among the most difficult of
those which have engaged the attention of courts, state and federal, and it
is manifest from numerous decisions that an all-inclusive statement of a

principle of absolute retroactive invalidity cannot be justified. Without attempt
ing to review the different classes of cases in which the consequences of a

ruling against validity have been determined in relation to the particular cir
cumstances of past transactions, we appropriately confine our consideration to

the question of res judicata as it now comes before us."24

The Court then went on to say that since the bank failed to raise

the question of the constitutionality of the act in the proceeding to

which it was a party and in which it could have raised the question for

final determination, it was not privileged to remain silent and raise the

question in a subsequent suit. This was in accord with the well-settled

principle that res judicata may be pleaded as a bar not only as respects
matters actually presented in the earlier proceedings but also as respects
any other available matter which might have been presented to that end.

This case necessarily reversed the Shelby County case by the impli
cation that the principle of absolute retroactive invalidity could not

be justified. Although the strict holding of the Chicot case is that of

res judicata, since an unconstitutional statute was involved, the hold

ing is absolutely inconsistent with the doctrine of "void ab initio" and

could not have been arrived at without abandoning it. But did it bring
any closer the solution of the difficulty? Is there now a definitive pro
nouncement of the Supreme Court on the effect of an unconstitutional
statute? The decision itself answers in the negative. The Court recog

nizes the fact that the "void ab initio" doctrine must be qualified and

then sidesteps the issue of the determination of the consequences of a

ruling against validity by deciding the case by means of the principle
of res judicata. In other words, the Supreme Court has taken the stand

that where the question of constitutionality could have been litigated

24 Id. at 374, 375.
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in the lower courts it will not itself decide the matter. This being the

position of the Court the only course left is to deduce that the instant

ruling in its effect embodies the later view of the state courts.
This interpretation of the Chicot County case seems reasonable in

light of a recent case which was decided in a lower federal court after
the Supreme Court case. In that case, Phipps v. School District of Pitts
burgh,25 an action was brought to enjoin the school district and its

representative from levying and collecting school taxes imposed by a

statute later declared unconstitutional. In dismissing the action the
court said:

"Accepting the unconstitutionality of the Act of 1929 as determined by the

Supreme Court of the state, it was none the less the statute under which the
school district acted when it levied the taxes. . . . The determination of uncon

stitutionality did not make of the act a blank page in retrospect, as the appel
lants urge. Under it, actions had been taken by the school district, as the bill

discloses, which were operative facts that must be recognized, at least so far
as the question whether the board acted by or pursuant to a law of the state is
concerned."26

The above cases definitely preclude any party from raising the ques
tion of the unconstitutionality of a statute in a subsequent action when
such party had ample opportunity to do so in a prior proceeding. But
what is the status of a third party who was in no way privy to the

prior proceeding, and who has acted in good faith under a statute

subsequently declared unconstitutional in an action in which he has not

participated? Is he barred from raising the question of unconstitution
ality in a new suit? Although this question is an open one it would seem

that, since holding the law void might have serious consequences, as

discussed in the Albuquerque case, the Court, as a matter of public
policy, would hold that the statute was operative as to him. However,
it is recognized that, in certain situations, such a doctrine might create
undesirable results as, for example, where a party acted under the
N. R. A. which was subsequently declared unconstitutional. In cir
cumstances such as these, it might well be that the Supreme Court would
refuse to extend the Chicot County doctrine. In the final analysis, per
haps the most reasonable conclusion is that the Court will not commit
itself to any iron-clad rule, but will work an equitable result as each case

arises.

25 111 F. 2d 393 (C. C. A. 3d 1940).
26 Id. at 395.
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Having considered the effect of the unconstitutionality of a statute in
civil litigation as proclaimed by the Supreme Court, another interest
ing question presents itself. What is the result of the ruling of the Chicot
County case with respect to criminal cases? In Ex parte Siebold21 cer

tain election judges in the city of Baltimore were convicted in a federal
court for violation of a federal statute which governed Congressional
elections. The judges were found guilty of interfering with and resist
ing supervisors of election and deputy marshals of the United States
in the performance of their duty at an election of representatives to

Congress. The judges appealed their conviction on the ground that the
statute was unconstitutional. The Supreme Court held that the question
of the constitutionality of the law was good ground for the issue of
the writ of habeas corpus, and if the law should be determined uncon

stitutional the prisoner should be discharged. The Court then went on

to say that the commitment was lawful and the application for the writ
of habeas corpus was denied. The decision in this case was, of course,
in accord with the Shelby County case doctrine. If the statute had been
found unconstitutional it would have been deemed void ab initio and
the petitioner would have been discharged. Would the decision have
been based on different grounds had the rule of the Chicot County case

obtained then? The decision might have been that, since the petitioner
had not raised the question of unconstitutionality at the trial, the Court
would refuse to hear the petition. There are no cases directly in point,
as far as could be ascertained, but it is submitted that the following
decision supports the above conclusion.
In Gayes v. New York,28 the plaintiff had been sentenced to prison

in 1938 for burglary. In 1941 he pleaded guilty to a new charge of

burglary and was sentenced as a second offender. Later the plaintiff,
claiming that the 1938 sentence was void because he had not then

been informed of his constitutional right to counsel, filed an applica
tion to vacate the judgment rendered against him in 1938 and thus

challenged the validity of the sentence in 1941, since the length of the
second sentence was based upon the 1938 conviction. The Supreme
Court, dismissing the application, said:

"We there held that whatever doubts may arise from the circumstances

of a plea of guilty, if, before sentence is imposed, the opportunities required by
the Constitution for meeting the legal implications of the plea are satisfied, the

27 100 U. S. 371 (1879).
28 332 U. S. 145 (1947).
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sentence must stand. And so, the questions that may be raised regarding the
circumstances attending the imposition of Gayes' commitment to the vocational
institution in 1938 are not now open. Gayes is complaining of his sentence

following his plea of guilty in 1941. What he wants is to be relieved of his

imprisonment under that sentence. That sentence, to be sure, partly took
into account his earlier sentence in 1938. But upon his subsequent sentence,
as a second offender, in 1941, he had full opportunity, so far as appears,
to contest whatever infirmity he may have claimed in the earlier sentence

when the fact of that sentence was included in the sentence which he is now

serving. Since the process leading up to the second sentence is not challenged
he cannot now, so far as the United States Constitution is concerned, by a

flank attack, challenge the sentence of 1938. "29

Thus it seems that the doctrine of res judicata of the Chicot County case

would apply in criminal litigation as well as in civil cases.

Conclusion

From the foregoing it seems certain that the rule of the Shelby County
case has been overruled. The "void ab initio" doctrine is no longer
arbitrarily and absolutely applied in cases involving the unconstitu

tionality of a statute. This is true of both federal and state courts, and,
as we have seen, seems to apply to both civil and criminal litigation.
The rule as it now stands is that, where the public interest is best
served by so doing, the retroactive effect of a decree of unconstitution

ality is not recognized. It is submitted that this more reasonable ap
proach best serves the ends of justice.

CURRENT PROBLEMS OF VETERANS' SENIORITY

'T'HE effect of collective bargaining agreements on the statutory rights
secured to the reemployed veteran by Sec. 8 of the Selective

Training and Service Act of 19401 has become of major importance
29 Id. at 148, 149. This same view is expressed in Yakus v. United States, 321 U. S. 414,

444 (1944), where the Court said: "No procedural principle is more familiar to this Court
than that a constitutional right may be forfeited in criminal as well as civil cases by the

failure to make timely assertion of the right before a tribunal having jurisdiction to de
termine it."

1 54 Stat. 890, 50 U. S. C. App. � 308(b) (1946): "In the case of any such person who,
in order to perform such (military) training and service, has left or leaves a position,
other than a temporary position, in the employ of any employer and who (1) receives
such certificate (of satisfactory service), (2) is still qualified to perform the duties of
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during the past two years. Many of the problems that were first pre
sented to the federal courts2 have been settled, but the passage of time
has only produced a rupture between unions and veterans on the
subject of union agreements versus statutory rights.3 The two major
issues concern provisions in union contracts providing for: (1) pre
ferred seniority for union officials, and (2) advancement and promo
tion based on seniority.
The courts have used three authorities in seeking an exegisis: the

Fishgold case,* the Trailmobile case,5 and the Act itself. It is singu
lar to note that in each case involving an application of Section 8
decided since 1946 the courts have sought refuge within the fortress
of the Fishgold opinion. That one opinion can be and has been used
to hold a particular contract valid and then used to hold the same

contract invalid presents a fascinating situation in itself. The Fish

gold case has been able to satiate the contradictory conclusions an

nounced for the above problems. One may well ask: What was the

Fishgold decision?

such position, and (3) makes application for reemployment within forty days after he is

relieved from such training and service�

"(A) if such position was in the employ of the United States Government, its Terri

tories or possessions, or the District of Columbia, such person shall be restored to such

position or to a position of like seniority, status, and pay;

"(B) if such position was in the employ of a private employer, such employer shall

restore such person to such position or to a position of like seniority, status, and pay

unless the employer's circumstances have so changed as to make it impossible or unreason

able to do so; . . ."

The forty-day period in which application for reemployment is to be made was extended

to ninety days in 1944, 58 Stat. 798, 50 U. S. C. App. � 308(b) (1946).
2 Sec. 8 (e) : "In case any private employer fails or refuses to comply with the pro

visions of subsection (b) or subsection (c) the district court of the United States for the

district in which such private employer maintains a place of business shall have power

. . . to specifically require such employer to comply with such provisions. . . ."
3 46 Col. L. Rev. 1030 (1946) ; 21 Tulane L. Rev. 109 (1946). The "protection clause"

of Sec. 8 is found in Sec. 8 (c) : "Any person who is restored to a position in accord

ance with the provisions of paragraph (A) or (B) of subsection (b) shall be considered

as having been on furlough or leave of absence during his period of training and service

in the land or naval forces, shall be so restored without loss of seniority, shall be en

titled to participate in insurance or other benefits offered by the employer pursuant
to established rules and pratices relating to employees on furlough or leave of absence

in effect with the employer at the time such person was inducted into such forces, and

and shall not be discharged from such position without cause within one year after

such restoration."
4 Fishgold v. Sullivan Drydock & Repair Corp., 328 U. S. 275 (1946).
6 Trailmobile Co. v. Whirls, 331 U. S. 40 (1947).
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Abraham Fishgold had been employed by the defendant corporation
prior to his induction into the Army. Upon completion of his service,
he was honorably discharged6 and then returned to his employer
who reinstated him in his former position as a welder. As the work
load decreased employees were laid off in accordance with a collec
tive bargaining agreement then in effect. Among those laid off during
the nine days in question was petitioner Fishgold while other welders,
non-veterans, remained at work because of a higher shop seniority.
Prior to this action the Director of Selective Service7 had issued an

interpretation of Section 8 and ruled that the Act required the em

ployer to reinstate the veteran to "his former position or one of like

seniority, status, and pay even though such reinstatement necessitates
the discharge of a non-veteran with a greater seniority."8
The trial court9 refused the declaratory judgment requested, but

entered a money judgment for the loss of wages. The Union carried
the case to the Circuit Court of Appeals19 which took issue with the

ruling of the Director and reversed the trial judge, holding that the
Act did not give the veteran the preferred standing and that the terms of
the collective bargaining agreement were not in violation of the Act.
The United States Supreme Court granted certiorari because of the

importance of the question presented. In an opinion by Mr. Justice
Douglas the Court affirmed the decision of the Circuit Court holding
that a "lay-off" is not a "discharge" within the meaning of the Act. The
immediate consequence of this decision was to perforate the doctrine
of the veteran's "superseniority"; he was entitled to be reinstated, but
could not displace employees with greater seniority.11
The second case to reach our highest court involved the duration

of the veteran's statutory rights. Petitioner had been an employee
of the Highland Company before the war. Fourteen months after his
reinstatement the Highland Company was absorbed by its parent or
ganization, the Trailmobile Company. The question of relative senior

ity among the employees of the two companies was submitted to the

6 Sec. 8 (a) only requires a certificate of satisfactory service.
7 Sec. 8 (g) directed the Director of Selective Service to establish a Personnel Division

to aid the veteran obtain his rights under the Act. By. the Act of March 31, 1947, these
functions were transferred to the Secretary of Labor.

8 U. S. Sel. Ser. System, Local Board Memo. 190-A, May 20, 1944, Part D/, sec. 1 (c).
9 62 F. Supp. 25 (E. D. N. Y. 1945).
"> 154 F. 2d 785 (C. C. A. 2d 1946).
11 The problem of "superseniority" was discussed in 35 Georgetown Law Journal

250 (1947).
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union which ruled that each employee was to take seniority as of
the date he was employed by either plant. This arrangement was un

satisfactory to the Trailmobile workers who revolted and reorganized
as a C.I.O. unit. Because of their greater numerical strength they
won the election that followed. Once in power they voted to retain
their own seniority and forced the Highland employees to take senior-
ty as of the date of the consolidation. Petitioner brought the action to

prevent this change in his status under Section 8 of the Act.
His request was granted by the trial court,12 and this decision was

later affirmed by a strong opinion of the Circuit Court of Appeals.13
However, the Supreme Court reversed this ruling and held that the

special statutory standing terminated at the end of the statutory year.14
The basis for this decision appeared to be that the contract affected all

employees alike and did not discriminate against the veteran. Un

fortunately, the net result of this decision was to deprive the veteran
of nine years seniority.
The veteran has thus lost twice in the Supreme Court, but his posi

tion has actually gained strength because of these opinions. His right
to a "position" has been firmly established even though he might not
be entitled to work; his rights can not be adversely affected by the
usual processes of collective bargaining; contracts excluding service
time from computation of seniority are invalid; he is to receive full
credit for military service. However, the question of preferred senior-

ty for union officials, and the question of promotion or advancement
of the veteran where there is a high probability that he would have

been advanced but for his entry into the service remain unsolved.

Preferred Seniority for Union Officials

It is not uncommon for collective bargaining agreements to provide
that union officials shall have either plant-wide or preferred seniority
over all other employees.15 This arrangement serves a useful pur

pose in that an officer of the bargaining unit is always inside the plant
12 64 F. Supp. 713 (S. D. Ohio 194S).
13 154 F. 2d 866 (C. C. A. 6th 1946).
" Trailmobile Co. v. Whirls, 331 U. S. 40 (1947).
15 Example: Section 21 (c) of the 1946 collective bargaining agreement between General

Motors Corporation and the local C.I.O. reads: "When there is a reduction in force

the committeemen and alternate committeemen will be retained at work regardless of

seniority in their regular occupational group on their jobs or if their jobs are not

operating they will be placed on other jobs that are operating in their respective dis

tricts if they can do the work." 1 CCH Lab. Law Serv. 617.
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to look after the best interests of the union. The conflict arises when
an agreement of this type is made during a veteran-employee's ab
sence.16 Needless to say, the dilemma of the employer is acute; if
he follows the provisions of the bargaining contract during a slack

period the veteran will have to be laid off before the union official
who may be a non-veteran with less shop seniority than the veteran.

If the employer discharges the union official and retains the veteran on

the job he has violated his contract with the union. The question is
then squarely presented: Are the veteran's statutory rights superior
to the contract rights of the union official?
To extricate themselves from this perplexing alternative the trial

courts have disemboweled the Fishgold decision and emerged with
two results: (1) the veteran is subject to the bargaining agreement
the same as other employees in the plant;17 or (2) the union contract

is invalid when applied to a veteran.18
Proponents of the first theory start with the basic tenet that the

purpose of the Act is to replace the veteran within the framework of
the seniority structure and in the same relative position which he left.

Therefore, if a bargaining agreement provides for the preferred senior

ity of union officials, the relative position of the reinstated veteran has
not changed; he is in still the same position. If the veteran had re

mained he would be subject to the contract; ergo, it does not dis
criminate against him upon his return. The effect of this is to take
it out of the class of discriminating contracts alluded to in the Trail-
mobile case. The following excerpts from the Fishgold case are the
ones usually referred to in support of their arguments:

A. "... he does not step back on the seniority escalator at the point he

stepped off. He steps back on at the precise point he would have occupied had he

kept his position continuously during the war".19
B. ". . . He acquires not only the same seniority he had; his service in the

armed services is counted as service in the plant so that he does not lose ground
by reason of his absence. But we would distort the language of these provisions

16 Contracts existing prior to the veteran's departure for military service have been
held valid as a general rule. Raulins v. Memphis Union Station Co., 168 F. 2d 466

(C. C. A. 6th 1948) ; Feore v. North Shore Bus Co., Inc., 161 F. 2d 552 (C. C. A.
2d 1947).

17 Gauweiler v. Elastic Stop Nut Corp. of America, 162 F. 2d 448 (C. C. A. 3d 1947).
18 Aeronautical Industrial Dist. Lodge 727 v. Campbell et al., 169 F. 2d 252 C. C.

A. 9th 1948).
19 328 U. S. 275, 284.
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if we read it as granting the veteran an increase in seniority over what he would
have had if he had never entered the armed services."20

C. "Congress protected the veteran against loss of ground or demotion on his
return."21
D. "Congress recognized in the Act the existence of seniority systems and

seniority rights. . . . What it undertook to do was to give the veteran protection
within the framework of the seniority system plus a guarantee against demotion
or termination of the employment relationship without cause for a year."22

Interpreting these statements they reason that since Congress was

mindful of collective bargaining agreements it also had notice of the
common practice giving union officials a preferred seniority; since Con

gress was cognizant of this, if it had intended for the veteran to be

wholly exempt from this type of provision it would have used apt
words to do so; since this was not done, the veteran's rights are not

adversely affected within the meaning of the Act. As a result his posi
tion is the same as it would have been had he remained continuously
at work.
In Di Maggio v. Elastic Stop Nut Corp. of America,23 Biggs, Cir

cuit Judge, wrote a concurring opinion upholding the above. . He viewed

any other interpretation as a merry-go-round because a non-veteran

with greater seniority can displace the veteran. ". . . under the inter

pretation contended for by the veteran, Di Maggio, he will displace
the union official . . . given seniority under the collective bargain
ing agreement. Then, under the decision of the Supreme Court in the

Fishgold case, the veteran will be displaced by one of the two non-

veterans . . . both of whom have greater seniority than the veteran."

But they can be "displaced by the union official . . . under the collec

tive bargaining agreement who will again be ousted by Di Maggio."24
Tudge Biggs also admitted that a literal interpretation of the words

"or to a position of like seniority, status, or pay" is an impossibility.
The opposing view, prevailing in the Ninth Circuit26 and set out

in the dissent in the Gauweiler case,27 leans to a more literal interpre
tation of the statute and also finds strength in other excerpts found in

the Fishgold and Trailmobile cases.

2<> Id. at 285.
2* Id. at 286.
22 Id. at 288.
23 162 F. 2d 546 (C. C. A. 3d 1947).
2* Id. at 548.
25 Id. at 548. _

26 Aeronautical Industrial Dist. Lodge 727 v. Campbell et al., 169 F. 2d 252 (C. u

A. 9th 1948).
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A. "He was to be restored and kept, for the year at least, in the same situa
tion as if he had not gone to war but had remained continuously employed or

had been 'on furlough or leave of absence'. It is clear, of course, that this
statutory addition to the veteran's seniority status is not automatically deducted
from it at the end of his first year of reemployment. But the Fishgold decision
also ruled expressly that he was not to gain advantage beyond such restoration,
by virtue of the Act's provision, so as to acquire 'an increase in seniority over

what he would have had if he had never entered the armed services. . . . No
step-up or gain in priority can be fairly implied'. 328 U. S. at pages 285, 286. "28
B. "But it also squarely held that he was given security not only against

complete discharge, but also against demotion, for the statutory year and de
motion was held to be impairment of 'other rights', including his restored statu

tory seniority for that year."29
C. "For the statutory year indeed this meant that the restored rights could

not be altered adversely by . . . the employer's administration of general bus
iness policy."30
D. "And no practice of employers or agreements between employers and

unions can cut down the service adjustment benefits which Congress has
secured the veteran under the Act."31

Adherents of this school refer to the "liberal construction"32 state

ment made in the Fishgold case and emphasize that the Act provides
extraordinary statutory security which nothing in it permits to be
reduced within the year following reinstatement. Section 8 (b) (B)
is construed so that the "changed circumstances" relates only to the
"position" and not to "like seniority, status, or pay"; that to con

strue the language to mean restoration to "like seniority" does vio
lence to the meaning of the statute; that to say that the union agree
ment does not adversely affect the rights of the veteran because he is in
the same position he would have held is contradictory; that no one

knows what position he would have been in and it is therefore futile
to speculate on the matter.33
From a practical standpoint, the Fishgold and Trailmobile decisions

were decided to end a harmful situation that had developed between
the veteran and non-veteran employees. Comment on both decisions

27 162 F. 2d 448, 453 (C. C. A. 3d 1947).
28 Id. at 453.
29 331 U. S. 40, 56 (1947).
30 Id. at 58, 162 F. 2d at 453.
31 328 U. S. 275, 285 (1946) ; 162 F. 2d at 453.
32 Id at 285. "This legislation is to be liberally construed for the benefit of those who

left private life to serve their country in its hour of great need."
33 See the dissenting opinion of Judge McLaughlin in the Gauweiler case, 162 F. 2d

448, 454 (C. C. A. 3d 1947).
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has been most favorable.34 But it is submitted, that the Court did not
intend to do more than to decide the issue before them and did not
intend to promulgate a panacea for all problems which might later arise
under the Selective Training and Service Act. Such a course is not
the practice of our Supreme Court. For this reason and because of the
background of the problem at hand the Fishgold case should be for
gotten except for those statements of law which were expressly ruled
or which find support in the Trailmobile decision. To pull judicial
statements from their rightful context in order to support another
conclusion of law than for the one originally contended cannot but
result in disorder and confusion. This is the present status of the
law on the problems presented.
While searching for a solution to the instant problem there are sev

eral fundamental results of the Gauweiler decision that should be con

sidered: (1) the veteran does suffer a loss of seniority in one sense

of the word because of reemployment at a lower position in the rela
tive seniority scale; (2) the veteran does suffer an actual loss of
ground during periods of lay-offs or demotions; (3) a different rela
tionship is consequently established because of this changed status.35
It should also be pointed out that the means for doing this has been
accomplished by an agreement which he has neither consented to nor

voted for in its genesis.
On the other hand, to allow the veteran to be immune from the

provision is to give him a distinct gain in seniority which was express
ly ruled against in both the Fishgold and Trailmobile cases. It fur
ther appears unreasonable to give him each and every benefit that

might be accorded to employees during his absence and then to single
him out as "untouchable" from this type of non-discriminating con

tract.
The problem consequently boils down to one of intent: Did Con

gress intend that the veteran should have an absolute preferential
right over non-veterans or merely to be reinstated on an equal stand
ing with those who remained on the job plus the guarantee against

34 21 Tulane L. Rev. 109 (1946) ; 46 Col. L. Rev. 1030 (1946) ; 35 Georgetown

Law Journal 250 (1947).
35 "If one looks only at the relief demanded (damages for loss of wages), the decision

may seem to be justified; but when the issue is examined outside of the procedural
context, it is apparent that the veteran was not seeking an advance in his own posi
tion but rather, in the only form of action available, was seeking to prevent a loss

of seniority and a change in status by the preferential treatment of the union official."

96 U. of Pa. L. Rev. 294 (1947).
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discharge for one year? Unfortunately, there is little help to be
found in the legislative history of the Act.36
It is submitted that the answer lies in the language of Section 8 (c) :

". . . shall be considered as having been on furlough or leave of ab
sence." That phrase sums up the underlying thought behind the
whole purpose of the Act�the veteran will be considered as being
on furlough while he is gone so that upon his return he will not be

"penalized" for his absence. That being so, it logically follows that
unless the veteran is being penalized because of his absence he should
be bound by the bargaining agreement made during his absence. The

provision of the agreement giving preferred seniority to union offi
cials is a promiscuous one; it does not single out the veteran or change
his "position" within the meaning of the Act by its application.

Promotion or Advancement of the Veteran

The "position" to which a veteran is entitled to be restored con

notes more than a job; it embraces and is descriptive of the relation

ship between the employee and employer as established by contract,
practice or custom. It includes certain rights which with the passage
of time in the "position" may become vested; it includes seniority
and other components or incidents thereof such as the right to periodic
wage increases,37 choice of job shift38 vacation pay,39 etc. Thus,
when Congress used the word "position" in the statute to describe
what the veteran was to be restored to, it gave the veteran as much as

possible to make him whole.
There seems to be no conflict where the contract fixes the right to

36 Mr. Justice Douglas noted the remarks of Representative May (86 Cong. Rec.

11702) to the effect that . the purpose of Section 8 (c) was to preserve the senior

ity privileges of railroad employees and the like. S. Rep. No. 2002. 76th Cong., 3d

Sess., p. 8 states: "The Congress, in this bill, has declared as its purpose and intent that
every man who leaves his job to participate in this training and service should be re

employed without loss of seniority . . . upon his return to civil life."
37 Levine v. Berman, 161 F. 2d 386 (C. C. A. 7th 1947).
38 Feore v. North Shore Bus Co., Inc., 161 F. 2d SS2 (C. C. A. 2d 1947).
39 This may be determined by a collective bargaining contract or by custom. Thus

far, the courts have been in agreement, but there may be some doubt whether the

Fishgold case demands that military service be counted towards vacation pay if the
contract provides for actual service on the job. At first glance this would not appear
to be discrimination. MacLaughlin et al. v. Union Switch and Signal Co., 70 F. Supp.
744 (W. D. Pa. 1947), reversed in 166 F. 2d 46 (C. C. A. 3d 1948); Dwyer et al. v.
Crosby Co., 167 F. 2d 567 (C. C. A. 2d 1948).
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an automatic promotion to the extent the promotion is based on
mere length of service alone, and time spent in the armed services must
be counted. The courts also seem to agree that where there is no

fixed right,40 or if promotion is based on seniority plus skill and abili
ty,41 or if it is the established practice of the employer not to count
time spent on furlough or leave of absence towards promotion,42 then
Section 8 does not require that the veteran be promoted. The conflict
arises where the veteran was serving a probationary period or where
as in the Morris case, infra, the collective bargaining agreements pro
vide for an opportunity for promotion.
The problem is presented nicely in the case of Morris v. Chesapeake

& Ohio Ry. Co.43 Petitioner was employed by the railroad company in
1940 as a telegrapher until he joined the Navy in 1944. He returned
in 1946 and was reinstated as a telegrapher. The next highest posi
tion in his field was that of train dispatcher and it was provided both
by contract44 and custom that the openings in this higher position
would be filled first by offering them to telegraphers according to their

seniority. During the petitioner's absence, four vacancies occurred,
and three men junior to him as telegraphers were promoted upon pass
ing the necessary examination. He was not sent a bulletin of the first
three vacancies as was customary, but while still in the service he re

ceived a bulletin concerning the fourth. When discharged he took
the exam and was promoted, but given a seniority date junior to the
three men who had formerly been junior to him as telegraphers. This
was in accordance with the union agreement.45 The District Court

ruled that since it was provided by contract that whenever his senior

ity as a telegrapher permitted him to qualify as a dispatcher, then

the first vacancy occurring was theoretically kept open for him, and

that upon subsequently qualifying, he was to have his name placed
on the seniority list ahead of the telegrapner who actually took the

40 Bozar v. Central Pa. Quarry, Stripping and Construction Co., 73 F. Supp. 803

(M. D. Pa. 1947).
41 Harvey v. Braniff International Airways, Inc., 164 F. 2d 521 (C. C. A. 5th 1947).
42 Trischler v. Universal Potteries, Inc., 78 F. Supp. 609 (S. D. Ohio 1947).
43 171 F. 2d 579 (C. C. A. 7th 1948), rehearing denied Jan. 10, 1949.

44 "Rule 20 (a). When additional extra train dispatchers are needed, the positions
will be advertised to all employees on the present telegraphers' seniority territory."
"Rule 5 (b). In filling vacancies in positions as dispatcher, seniority shall be observed and

the senior applicant will be given the position if he has the necessary ability."
45 Rule 5 (a) provided that seniority as dispatcher should date from the date the

employee passed the examination and qualified as a dispatcher.
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first vacancy.46 The Seventh Circuit affirmed this decision.47
Once again there is a conflict between collective bargaining agree

ments and statutory rights. Once more the trial courts have sought
aid from the Fishgold case. In the Morris case, the trial court and the
circuit court took the view that to deny the veteran his right to "bid
in" when the first vacancy occurred so that he ended up below those
to whom he was senior on the telegraphers' list was inconsistent with
the Fishgold decision. The court cited several excerpts to back up
this result,48 concluding that Section 8 "requires that the returned
veteran be restored to his former position of employment 'without
loss of seniority'," and that not to put Morris' name on the dispatch
er's list ahead of those who were junior to him but who did not join
the armed forces, was to penalize Morris on account of his absence.49
It is submitted that this reasoning is neither sound nor logical,

nor is it conducive to harmonious labor relations. The courts follow

ing this reasoning completely overlook that this type of contract does
not grant promotion but merely gives a right to take an examination
for promotion.50 There is another condition that must be fulfilled be
fore the promotion can be had. There is a second contract that fixes
the new seniority date. In the Morris case the veteran had no "posi
tion" as a dispatcher prior to his entry into the service, and his senior

ity as a telegrapher did not entitle him to such position. As senior
man he did have the right to try for the dispatcher's job. Section 8

provides that the time spent in the armed forces shall be counted as

service in the plant so that he does not lose ground nor is penalized
because of his absence, but it does no more. Without Section 8 of
the Act, Morris would not have been entitled to his old position much
less the one he is seeking. When the employer counted Morris' time
in the service as time in the plant and gave him the opportunity to

take the examination, it fulfilled the requirements of Section 8.51

Especially is this true when it is taken into consideration that

seniority within the dispatcher's group was based on a separate con

tract. The non-veteran employees who were junior but passed the

46 75 F. Supp. 429 (N. D. Ind. 1947).
47 171 F. 2d S79 (C. C. A. 7th 1948).
48 (a) the liberal construction statement, note 32 supra; (b) note 19 supra; (c) note

20 supra; (d) note 21 supra.
49 15 F. Supp. 429, 432 (N. D. Ind. 1947).
50 Compare Hewitt v. System Federation No. 1S2, 161 F. 2d S4S (C. C. A. 7th 1947).
51 See Trischler v. Universal Potteries, Inc., 78 F. Supp. 609 (S. D. Ohio 1947).



596 The Georgetown Law Journal [Vol. 37: p. 574

necessary qualifications prior to the veteran were within a different
seniority framework and thus free from the telegrapher's status. To
lower their seniority under these conditions would not be justified.
Section 8 does guarantee promotion where promotion is based on

seniority alone, but there is nothing in the Act requiring more than
restoration to the former position. It is entirely possible to rational
ize the bargaining agreement with the statute. This being so, they
should be read together.52

Conclusion

It is felt that the statement made by Mr. Justice Douglas in the
Fishgold case, that "no practice of employers or agreements between
employers and unions can cut down the service adjustment benefits
. . . secured the veteran under the Act"53 must be considered as a

general rule, not as an unyielding principle of law. To hold other
wise would destroy the effectiveness of bargaining agreements between
employer and union for the veteran would always be immune unless
the provision was to his advantage. That situation would neither be

palatable nor fair. For that reason, the results reached in the fore

going analysis appear to be the only ones that will be acceptable to

all concerned, the veteran, the union, and the employer.54
FRANK P. BARKER, JR.

"DOING BUSINESS" AS A BASIS FOR JURISDICTION IN PER
SONAL ACTIONS AGAINST NONRESIDENT INDIVIDUALS

TPHE judgment entered by the Island Court of Tobago after service

by mailing a copy of summons to the door of the Island courthouse
was without binding effect on the merchant Thameside in 18081 and

today a judgment of a court lacking jurisdiction is equally ineffective.
It is fundamental that the court must have jurisdiction of the parties,2

52 See Foor v. Torrington Co., 170 F. 2d 487 (C. C. A. 7th 1948).
53 328 U. S. 27S, 285 (1946).
54 Arguments were heard on the problem of preferred seniority for union officials in

the case of Aeronautical Industrial Dist. Lodge 727 v. Campbell et al. on January 31,
1949. It is also noted that the second problem presented herein may reach the U. S.

Supreme Court in the near future as a petition for certiorari, filed March 11, 1949,

is now pending in the case of Chesapeake & Ohio Ry. Co. v. Morris.

1 Buchanan v. Rucker, 9 East. 192 (1808).
2 Thompson v. Whitman, 18 Wall. 451 (U. S. 1873).
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as well as of the subject matter,3 and that such a judgment against one
over whom no jurisdiction has been acquired is a nullity,4 and subject
to collateral attack.5

Jurisdiction over the party must be obtained either by due service of

process,6 voluntary appearance7 or consent in advance.8 The latter
methods apply equally to residents and non-residents but inasmuch as

the process of a court of one state cannot reach into another and summon

a party there domiciled to respond to proceedings against him, notice
sent outside the state to a non-resident is unavailing to give jurisdiction
in an action against him personally for money damages.9 There must

be actual service within the state of notice upon him or upon some one

authorized to accept service for him.10 This inability results from the
inherent sovereignty of the States of the Union:11 one state cannot

exercise power over the person of a citizen of another state who owes it
no allegiance, is not found there, and does not consent thereto.12 More

over, the non-resident is within the state by constitutional right: he is
entitled to the privileges and immunities of the citizens of the state.13
In 1878, the Supreme Court, in the landmark case of Pennoyer v.

Neff,14 passed on the validity of a personal judgment obtained in an

Oregon court by serving a non-resident defendant by publication of
summons. The Court held that ownership of real estate within the state
afforded no basis for a judgment in personam against an absentee, non-
consenting non-domiciliary, who had not been personally served with
process within the state and that such a judgment, having no relation
to the property within the state, was void for lack of jurisdiction. How

ever, that the Court did not believe that the resident was foreclosed from

proceeding against a non-resident defendant under all circumstances is
indicated by the following language of Mr. Justice Field:15

3 Wall v. Wall, 123 Pa. St. 545, 16 Atl. S98 (1889).
4 Davis v. Albritton, 127 Ga. 517, 56 S. E. 514 (1907).
5 Homer v. State Bank, 1 Ind. 130 (1849).
6 Webster v. Reid, 11 How. 437 (U. S. 1850).
7 St. Clair v. Cox, 106 U. S. 350 (1882).
8 Morris v. Douglass, 237 App. Div. 747, 262 N. Y. S. 712 (1933).
9 Pennoyer v. Neff, 95 TJ. S. 714 (1878).
10 Goldey v. Morning News, 156 U. S. 518 (1895).
11 D'Arcy v. Ketchum, 11 How. 165 (U. S. 1850).
12 Blackmer v. United States, 284 U. S. 421 (1932).
13 Under the "privileges and immunities" clause of Article 4 of the Constitution a natural

person, citizen of one of the states, cannot be excluded from doing business in any other
state. Ward v. Maryland, 12 Wall. 418 (1870) ; Paid v. Virginia, 8 Wall. 168 (U. S. 1868).
14 95 U. S. 714 (1878).
15 Id. at 735.
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"Neither do we mean to assert that a State may not require a non-resident

entering into a partnership or association within its limits, or making contracts
enforceable there, to appoint an agent or representative in the State to receive
service of process and notice in legal proceedings instituted with respect to such
partnership, association, or contracts, or to designate a place where such service
may be made and notice given, and provide, upon their failure, to make such
appointment or to designate such place that service may be made upon a public
officer designated for that purpose, or in some other prescribed way, and that
judgments rendered upon such service may not be binding upon the non-residents
both within and without the State. As was said by the Court of Exchequer in
Vallee v. Dumergue, 4 Exch., 290 'It is not contrary to natural justice that a

man who has agreed to receive a particular mode of notification of legal proceed
ings should be bound by a judgment in which that particular mode of notification
has been followed, even though he may not have actual notice of them.' "

In response to this invitation, forty states16 have at one time or another
enacted statutes providing for substituted service of process in actions
arising out of transactions by non-residents. While some apply to non

residents generally others are directed to partnerships or unincorporated
associations. In some, particular types of activities are the objects of
the legislation, while others apply to all kinds of business. However,
they all provide for service to be made upon an actual agent of the
non-resident defendant or upon a statutory agent.
A Kentucky statute,17 of the type which applies to non-residents

generally and to all business, came before the Supreme Court in 1918,
in another landmark case, Flexner v. Farson.18 The Supreme Court of
Illinois had refused to give "full faith and credit" to a Kentucky judg
ment rendered after service upon an alleged agent of the non-resident
defendant on the ground that the Kentucky statute as to service was

unconstitutional. The Supreme Court affirmed, and Mr. Justice Holmes,
delivering the opinion, distinguished the analogy of substituted service

upon corporations by explaining that "the consent that is said to be

implied in such cases is a mere fiction, founded upon the accepted doc

trine that the State could exclude foreign corporations altogether, and

therefore could establish this obligation as a condition to letting them

16 See Culp, Process in Actions Against Non-Residents Doing Business with a State, 32

Mich. L. Rev. 909 (1934).
17 Kentucky Civil Code, � SI (6): "In actions against an individual residing in another

state . . . engaged in business in this State, a summons may be served upon the manager,

or agent of, or person in charge of, such business in this State, in the county where the

business is carried on, or in the county where the cause of action occurred."
18 248 U. S. 289 (1919).
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in."19 However, it is also true that a state can subject to process a

foreign corporation which it is powerless to exclude, i.e. a foreign
corporation engaged in interstate commerce.20
The dictum of this case has had the effect of checking the use of

substituted service upon non-residents through service on their agents
in the state where business is transacted. The fact that substitute service
cannot be justified on the "exclusion" theory does not mean that it cannot
be justified on some other basis, such as that of reasonable regulation.
The view has often been expressed that the Flexner decision is limited
and that its effect be confined to its facts. Mr. Justice Holmes had not
considered in his decision that the person served was at the time no

longer the agent of the defendant partnership21 and that the statute was

not restricted to causes of action arising from transactions within the
State. Indeed, only a year following the decision, Professor Austin W.
Scott expressed the hope "that the Supreme Court of the United States
will not feel that it is precluded by the decision from holding that a

state may validly provide for service of process upon non-residents doing
business within the state, by service upon an agent, in actions arising in
the state out of the business carried on within the state."22 It has also
been suggested that the Flexner decision can be taken simply as a denial
that non-resident individuals may be excluded from doing business on

the same basis as corporations.

"Police Power" as Basis for Jurisdiction
The constitutional obstacles formed by the "privileges and immunities"

and "equal protection" clauses have been met by the equally formidable
doctrine of the "police power" of the states. Through the exercise of
this power it has been possible for a state, in the case of the commission
of certain acts, to make the non-resident amenable to its courts in liti
gation arising from those acts. It is misleading to speak of this amena

bility in terms of "consent"; the non-resident may not even know of it.
It is based on the nature of the act committed. The constitutionality
of the exercise of this power in the instance of non-resident motorists

19 Id. at 293.

20 International Harvester v. Kentucky, 234 U.S. S79 (1914).
21 "Flexner v. Farson, 248 U. S. 289, much relied upon, does not sustain appellant's

position. There the service was made upon one not then agent for the defendants ; here the
situation is different." Doherty v. Goodman, 294 U. S. 623, 628 (1935).

22 Scott, Jurisdiction over Nonresidents Doing Business Within the State, 32 Harv. L.
Rev. 871, 890 (1919).
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was settled early,23 that is, almost as soon as the rapid development of
the automobile and modern highways had created a problem. Later, the
Supreme Court, in the case of Hess v. Pawloski,2i supported the validity
of a Massachusetts statute which permitted service of summons on a

non-resident by leaving a copy with the registrar provided that notice of
such service on the registrar and a copy of the process were forthwith
sent to the defendant by registered mail and the plaintiff's affidavit of

compliance filed. The effect of the statute was to make use of the State's

highways by a non-resident motorist equivalent to an appointment by
him of the registrar as his agent for service. This departure from the

strict holdings of Pennoyer v. Neff and Flexner v. Farson was justified
by Mr. Justice Butler, who delivered the opinion, in these words:

"Motor vehicles are dangerous machines; and, even when skillfully and care

fully operated, their use is attended by serious dangers to persons and property.
In the public interest the State may make and enforce regulations reasonably
calculated to promote care on the part of all, residents and non-residents alike,
who use its highways. The measure in question operates to require a non

resident to answer for his conduct in the State where arise causes of action

alleged against him . . . The State's power to regulate the use of its highways
extends to their use by non-residents as well as by residents."25

Although a New Jersey non-resident motorist statute was held invalid

for failure to provide for notice to be given to the non-resident defen

dant,26 these statutes, if they observe and respect due process, are

accepted as a legitimate exercise of the power of the state to regulate
the use of its highways, i.e. the "police power."
At this point the question intrudes, how far would this jurisdiction,

based on "police power", extend? Judge Goodrich believes it would coyer
the operation of airplanes but not the case of a pedestrian on a walking
trip who trespassed in some one's garden.27 As to the intermediate area

the important case of Doherty & Co. v. Goodman?8 has shown that the

jurisdiction is not limited to motor vehicles. The Supreme Court there

23 Kane v. New Jersey, 242 U. S. 160 (1916).
2* 274 U. S. 352 (1927).
25 Id. at 356.
26 Wuchter v. Pizzutti, 276 U. S. 13 (1928), where Mr. Chief Justice Taft declared,

"These cases and others indicate a general trend of authority towards sustaining the validity

of service of process, if the statutory provision in themselves indicate that there is reason

able probability that if the statutes are complied with, the defendant will receive actual

notice, and that is the principle which we think should apply here."

27 Goodrich on Conflict of Laws, 2d ed. 167 (1938).
28 294 U. S. 623 (1935).
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upheld an Iowa judgment rendered in an action growing out of a sale of
securities in Iowa by a non-resident partnership which had been served
under a statute29 permitting service upon the agent of the non-resident.
Mr. Justice McReynolds in delivering the opinion of the Court, declared,
"Iowa treats the business of dealing in corporate securities as exceptional
and subjects it to special regulation."30 This language, taken in connec

tion with his later discussion of the motorists statutes decisions, sup

ports the view that the case went off on the grounds of "police power".
If this be so, it may provide the clue to be followed in attempting to fore
cast the decisions of the Supreme Court respecting such statutes.

Under the traditional, limited scope of "police power",31 most acts

of the non-resident in a state would not be subject to regulation and hence
their commission would not subject him to substituted service on the

theory of its being an exercise of "police power." This power, while by
its nature incapable of exact limitation or definition, has also had the
broader meaning, the comprehensive embracing of the whole field of
state authority.32 In a sense it is but another name for the power of
government,33 the right of the state by its legislature to enact its public
policy in the form essential to the preservation of the community from

injury.34 It is the least limitable of the exercises of government,35 being
coextensive with the necessities of the case and the safeguards of public
interest.36 The old holdings that the power must be exercised in sub
ordination to the provisions of the Federal Constitution37 may seem like

29 Sec. 11079, Iowa Code 1927, provides: "When a corporation, company, or individual
has, for the transaction of any business, an office or agency in any county other than that
in which the principal resides, service may be made on any agent or clerk employed in
such office or agency, in all actions growing out of or connected with the business of that
office or agency."
30 Doherty v. Goodman, 294 U. S. 623 (1935).
31 "In its primary or ordinary meaning it embraces only the power to make regulations

concerning the health, safety, morals, etc. of the public. This narrower meaning is the
one more often ascribed to the term." Dakota Central v. South Dakota, 2S0 U. S. 163,
168 (1919).
32 Barbier v. Connolly, 113 U. S. 27 (1885).
33 Mutual Loan Co. v. Martell, 222 U. S. 225 (1911).
3* Panhandle Co. v. Highway Comm'n, 294 TJ. S. 608 (1935).
35 Sligh v. Kirkwood, 237 U. S. 52, 59 (1915).
36 Tanner v. Little, 240 U. S. 369, 386 (1916).
37 Lake Shore v. Smith, 173 U. S. 684, 689 (1899) : "The common business and callings

of life, the ordinary trades and pursuits, which are innocuous in themselves, and have
been followed in all communities from time immemorial, must, therefore be free in this

country to all alike upon the same conditions." Butchers' Union Co. v. Crescent City, 111

U. S. 746, 757 (1884).
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unheeded dogma in the light of such recent decisions of the Supreme
Court upholding state impairment of private contracts, as Veix v. Sixth
Ward Ass'n38 and East New York Bank v. HahnP In the former, Mr.
Justice Reed declared that "Such authority is not limited to health, morals
and safety. It extends to economic needs as well."40 Both cases cited
the authority of the state "to safeguard the vital interests of its people",
which Mr. Chief Justice Hughes had found, in Home Building v. Blais-
dell,*1 to justify the modification of contracts already in effect.
"Once we are in this domain of the reserve power of a State we must

respect the 'wide discretion on the part of the legislature in determining
what is and what is not necessary' " declared Mr. Justice Frankfurter,
speaking for the Court in the Hahn case.42 If submission to and acknowl

edgment of this power may be treated as "an implied condition of every
contract",43 why not then also of every contact? It would seem that this
broad concept of the exercise of the "police power" could support the
contention that every act in a state is done subject to such implied con

dition and that such condition may include as "necessary" the amenabil

ity of non-resident individuals to process by service upon their agents.
In the recent Utah case of Wein v. Crockett** the Supreme Court of

that State invoked the "police power" in upholding a judgment which
was obtained after service upon the agent of the non-resident defendant
whose transaction with the state was the building of a lodge. The Court

stated :

"While under the present law our legislature cannot deny a person a right to
transact business in this state it can, pursuant to its police power, license and

regulate the business carried on. We are convinced under the present day
extensions of business into the various states and the rapidity of commuting
interstate, that the narrow principles of the early cases must be re-examined in

the light of modem conditions, and that this state to properly protect its citizens

must have a right to subject non-residents, who maintain offices and transact

business herein, to be subject to the jurisdiction of our courts if an agent upon
whom process can be served is still in the employment of the nonresident and

if the cause of action arises out of the business transacted here."

38 310 U. S. 32, 40 (1940): "The power of the State to protect its citizens by statutory

enactments affecting contract rights, without a violation of the contract clause of the

Constitution, is analogous to the power often reserved to amend charters."
39 326 U. S. 230, 235 (1945).
40 310 U. S. 32, 40 (1940).
41 290 U. S. 398, 434 (1934).
42 326 U. S. 230, 235 (1945).
43 Id. at 232.
44 17 L. W. 2019, � Utah � (1948).
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A case which goes even further in its application of the broad concept
of the "police power" is that of Dubin v. Philadelphia,*5 in which the
court upheld a statute46 providing for service upon the agent of a non

resident owner of real estate. Therein, Judge Bok stated:

"It is just as important that non-resident owners of Philadelphia real estate
should keep their property in such shape as not to injure our citizens as it is
that non-resident owners of cars should drive about our streets with equal care.
It is only a short step beyond this to assert that defendants in both classes of
cases should be answerable in this forum."47

The Court's language, imposing upon the mere owner of real estate the
same burden as that of the motorist which had been upheld only after
it had reached the Supreme Court, suggests the question whether the
"short step" has not been taken too quickly. What justification can be
offered comparable to that urged in support of the motorist statute:
"motor vehicles are dangerous machines" and "the State's power to

regulate the use of its highways"?

"Contracts" with State as Basis for Jurisdiction
Important as the Doherty v. Goodman decision was, it decided only

the rights involved in the instant case. Because the defendant's business
was subject to state regulation the Court was able to uphold the judg
ment on authority of Hess v. Pawloski, without deciding whether the
statute was valid as to all business. However, Mr. Justice McReynolds
adopted in his opinion certain language48 taken from the opinion of the
court below in which Mr. Justice Faville, for the Iowa Supreme Court,
had upheld the statute as constitutional, finding that it satisfied the test
set out by Mr. Chief Justice Taft in Wucher v. Pizzutti*9 There is then

45 34 Pa. D. & C. 61 (1938).
46 Act of July 2, 1937, P.L. 2747, provides that any non-resident owner, tenant, or user

of real estate located within the Commonwealth automatically constitutes the Secretary
of the Commonwealth his agent for the service of process in any civil action instituted in
this State against him arising out of an accident in which such real estate is involved, and
further provides for the giving of actual notice of suit to the owner by registered mail.
47 34 Pa. D. & C. 61, 64 (1938).
48 Doherty v. Goodman, 294 U. S. 623, 627 (193S): "When a non-resident defendant

establishes an office or agency for the transaction of business in any county in this state

under this statute, he thereby voluntarily appoints his own agent, in charge of said office
or agency, as one upon whom substituted service in actions in personam, growing out of
that office or agency, may be made."

49 Davidson v. Doherty, 214 Iowa 739, 241 N. W. 700 (1932): "The statute in question
comes squarely within the provisions of this rule. It does not conflict with any provision
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some reason for believing that the significance of the decision is not
limited to its being another inroad, like Hess v. Pawloski, in the Flexner
rule.
The Supreme Court in International Shoe Co. v. Washington?0 recog

nizing that the grounds for supporting jurisdiction in actions in pen
sonant, have been enlarged from the historical "physical control", asked
only that the non-resident have "certain minimum contacts" with the
state. Other than the "exclusion" theory which depends upon the "fic
titious" nature of the corporation, there seems no barrier to holding ap
plicable to individuals, in part at least, the reasoning which has justified
holding corporations amenable on the grounds of "doing business"
within a state. While it is not unlikely that a theory of "minimum con

tacts", if adopted, will give the appellate courts the same problems with
respect to individuals as they encountered in determining whether cor

porations were "doing business", the analogy is nonetheless sound and
the experience of the courts with corporations should help in its applica
tion.61

of the Federal Constitution. "Under the record in this case the court obtained jurisdiction
over the appellant in the precise manner pointed out by the statute. The statute does
not (1) deny to the defendant any rights or immunities granted to citizens of this state;
(2) it does not deny to the defendant the equal protection of the law, because it applies
equally to residents and nonresidents; (3) it does not deny to the defendant due process
of law, because it provides for a substituted service upon the existing agent of the de
fendant in charge of the defendant's office or agency, and is limited to matters growing
out of that agency, and there is 'every reasonable probability' that such notice so served
will necessarily be brought to the attention of the defendant and afford him ample oppor

tunity to defend. Therefore the statute does not contravene any of the provisions of the
Federal Constitution."

50 326 U. S. 310, 316 (194S): "Historically the jurisdiction of courts to render judgments
in personam is grounded on their de facto power over the defendant's person. Hence

his presence within the territorial jurisdiction of a court were prerequisite to its rendition

of a judgment personally binding him. Pennoyer v. Neff, 95 U. S. 714. But now that capias
ad respondendum has given way to personal service of summons or other form of notice,
due process requires only that in order to subject a defendant to a judgment in personam

if he be not present within the territory of the forum, he have certain minimum contacts

with it such that the maintenance of the suit does not offend 'traditional notions of fair

play and substantial justice.' "
51 Scott, Jurisdiction Over Nonresidents Doing Business Within a State, 32 Harv. L. Rev.

871 (1919), "if the mere fact that a corporation does business in a state constitutes a

consent to the conditions which the state may properly and does impose, it is hard to see

why the doing of business by an individual is not a consent to the conditions which the

state may properly and does impose. The mere fact that the state may not properly im

pose conditions upon individuals which it may impose upon corporations is immaterial, as
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A New York Court, in applying Section 229-b of the New York Civil
Practice Act62 to the case of service made on the resident selling agents
of an Ohio partnership in Pine v. McConnett,53 has cited International
Shoe as authority for the proposition that:

"in cases of this sort it is the cumulative significance of all the activities
conducted in this jurisdiction rather than the isolated effect of any single activity

that is determinative on the question of doing business in the State."54

The court there held that the statute was not satisfied unless a substan
tial part of the business is conducted within the state and the person in

charge thereof invested with general powers of judgment and discretion.
But it is the act of doing business in the state, and not the nature of the

business, which New York holds subjects the non-resident to its statute.
As the court declared in Interchemical Corp. v. Mirabelli,55 an action for
goods sold and delivered, "the statute gives full effect to the legislative
policy that if non-residents elect to engage in business in this state

through agents, they must be prepared to subject themselves to sub
stituted service here in any action to which the business in this state

gives rise."56
The Kentucky Court has upheld the substituted service statute in the

case of a non-resident owner of real estate who employs a resident
as agent in charge of the property to rent and collect rents57 and also in
the case of a non-resident owner of a rooming house sued for personal

well as the conditions imposed by the state, in case it has consented to be bound, but be
cause by voluntarily doing business within the state it is just and proper to hold that it is
bound by the reasonable regulations of that business by the state, there is no good reason

why an individual should not likewise be bound."
52 "Service of summons on nonresident natural person doing business in this state. When

any natural person or persons not residing in this state in any action against such person or

persons arising out of such complaint with the person who, at the time of service, is in

charge of any business in which the defendant or defendants are engaged within this state,
and any summons so served shall be of the same legal force and validity as if served person
ally on such nonresident person or persons so engaging in buiness in this state within the
territorial jurisdiction of the court from which the summons issues, provided that a copy
of such summons and complaint together with a notice of such service upon such person
in charge of such business according to the provisions of this section shall be forthwith sent
to such nonresident person or persons by registered mail, return receipt requested."

53 76 N. Y. S. 2d 279 (1948).
54 Id. at 283.
55 54 N. Y. S. 2d 522 (1945).
56 Id. at 525.
57 Adonique v. Carmen, 151 Ky. 249, 151 S. W. 921 (1912).
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injuries by a tenant.58 How much, or how little, will the courts consider
as "doing business"? Doubtless there is ground for the apprehension
that the "minimum" contacts might sometimes prove tenuous and re

mote. While the ownership of apartment house, office building or

income-producing dwelling could reasonably fall within the scope of the
statute, quaere whether the mere ownership of vacant lots would.59 The

Supreme Court has held a statute authorizing a personal judgment for
assessment for local improvements invalid as to non-residents;60 the
Dubin case stands as an example of how far may be carried the negativing
of the old principle that a person by sending his property into a state

consents to have only it bound and not his person.

Conclusion

The gradual effacement of state lines resulting from the great and

continuing developments in transportation and communications has

brought to the fore the problem of securing jurisdiction over the non

resident individual in an action in personam. The great number of states
which have enacted legislation providing for substituted service indicates
the need felt to protect the resident against the hardship and inconven

ience of seeking the defendant in the state of the latter's residence.61
Under these statutes, the state compels the non-resident, in return for
the privilege of doing business within, and the protection afforded by the

state, to submit to the process of the local courts as to cause of action

arising out of that business.
Although the Supreme Court held such a statute invalid in 1918, there

58 Haire v. Chilson, 304 Ky. 119, 200 S. W. 107 (1947).
59 Ownership of vacant lots not "doing business" for corporation if merely "isolated

transaction", Donaldson v. 1000 Springs, 29 Idaho 73S, 162 Pac. 334 (1916) ; N. Dak. Realty
v. Abel, 1SS N. E. 46 (Ind. 1927); Colbert v. Toll, 31 F. 2d 837 (1929). But is "doing
business" if only first of series of transactions, CTH v. Maxwell, 212 N. C. 803, 195 S. E.

36 (1938) ; Milwaukee v. State, 188 Wash. 52, 61 P. 2d 996 (1936).
60 Dewey v. Des Moines, 173 U. S. 193 (1899).
61 See Interchemical Corp. v. Mirabelli, 54 N. Y. S. 2d 522, 525 (1945), for extract from

Report of Law Revision Commission, Leg. Doc. (1940) No. 65 (D), P. 110: "The com

mission believes unsatisfactory the present state of the law, which places a non-resident nat

ural person, who does business in New York, through an agent, beyond the jurisdiction of

the New York courts. A non-resident engaged in any lawful business in New York, though
he could not have been excluded, enjoys the protection of the laws of the state and should

be amenable to the process of its courts in all actions growing out of such business. It is

manifestly unfair to require the creditors of such person to litigate local transactions in

the courts of a foreign state, while the creditors of a resident individual or of a foreign

corporation doing business in New York may resort to the local courts. (Emphasis ours.)"
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has been a trend away from the holding to a more liberal one of per
mitting non-residents to be sued in a jurisdiction where he has performed
certain acts or transacted certain business, provided the cause of action
arose out of the acts or business transacted. In the instances where the

Supreme Court exemplified this trend it based its holdings on the nature

of the act or transaction, i.e. motoring and securities dealing; it has not

held the statutes valid as to all business. However, the Court's orienta
tion towards the broad concept of the "police power" as the reserved

power of the state to legislate for the general welfare gives rise to the
belief that when it next considers such a statute the Court may hold
it valid as a legitimate exercise of that power. Just as in the case of the
non-resident motorist, where it became both reasonable and convenient
to serve this certain class whose acts have force and effect within a state,
if equally strong arguments of public policy exist as to all business
transacted in a state, then such substituted service will be justified. That
there are no inherent limits on the power of the state to enlarge the
class of persons amenable to its process is shown by the development of
new explanations for substituted service to meet the necessities of
changed conditions, notably, domicile, allegiance, and citizenship.
In actual business practice little distinction is made as to whether one

is tranacting business with the agent of a foreign corporation or of a non

resident individual. Both are constructively in the state for the transac
tion of business and both should be equally subject to the jurisdiction of
the courts of that state. Moreover, in any action arising from the
transaction the law of the state would govern, the witnesses to the cause

would be there, and the court would be the jorum conveniens. Too, the
factors determining the essential elements of notice and opportunity to
defend�our "traditional notions of fair play and substantial justice"�
are not materially different in the cases of resident and non-resident.
The early decisions were not meant to be final and determinative of the

problem but rather indicative of propriety and convenience of the times.
But times have changed and today's circumstances and necessities must
be given weight in considering the solution. It is to be expected that the
Supreme Court will not be unware of the trend towards support of the
"broad view."62

RICHARD L. WALSH

62 Id. at 526, "The New York Legislature, in its wisdom, has adopted the broad view
urged by many law writers that a state may require a nonresident individual to submit to
reasonable provisions for substituted service, to secure personal jurisdiction as a condition
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of voluntarily doing any sort of business within the state, provided that the cause of action

arises out of business engaged in within the state. Report Law Revision Commission, Leg.
Doc. (1940), No. 65 (D) at p. 48; Restatement, Conflicts of Laws, � 84; Daum, "The

Transaction of Business Within a State By a Nonresident As a Foundation For Jurisdic
tion", 19 Iowa Law Review 421, 431 (1934) ; Scott, "Jurisdiction Over Nonresidents Doing
Business Within A State", 32 Harvard Law Review 871, 889 (1919) ; Ross, "The Shifting
Basis of Jurisdiction", 17 Minnesota Law Review 146, 157 (1933) ; Cahill, "Jurisdiction
Over Foreign Corporations", 30 Harvard Law Review (1917) ; Culp, "Process In Actions

Against Nonresidents Doing Business Within A State", 32 Michigan Law Review 909, 915,
933 (1934) ; Prashker, "Service of Summons On Nonresident Natural Persons Doing Busi

ness in New York", 15 St. John's Law Review 1 (1940) ; 40 Columbia Law Review 1105,
1107."



RECENT DECISIONS
ADMINISTRATIVE LAW�A Regulation of the Board of Governors of the

Federal Reserve System will be Broadly Interpreted to Carry out the
Intent of Congress.

The plaintiff, Remar, brought this action in the U. S. District Court for
the District of Massachusetts against the Clayton Securities Corp. and the

Montpelier National Bank while an action was pending against the plaintiff
by the bank in a state court for the balance due on a loan for the pur
chase of securities. The loan had been obtained from the bank through the
assistance of the Clayton Securities Corp. and, as alleged by the plaintiff,
in violation of Regulation T, 12 Code Fed. Regs. � 220.3(c), and Regulation
U, 12 Code Fed. Regs. � 221.4(a) as set forth by the Board of Governors
of the Federal Reserve System, which limited the "margin" for the purchase
of securities on a national securities exchange.
The defendant, Clayton Securities Corp., made a motion that the com

plaint against it be dismissed on the grounds that the Board of Governors of
the Federal Reserve System had made no regulations which could hold the

corporation liable. Held, a regulation of an administrative agency need not

specifically include a certain class of individuals in order to hold that class
liable under the regulation if the intent of the legislature is expressed by statute
that the class is to be governed by such a regulation. Remar v. Clayton
Securities Corp. (Civil No. 7496, D. Mass. 1949).
While the court cited numerous authorities which sustained the jurisdic

tion of the court over the subject matter, Clearfield Trust Co. v. United
States, 318 U. S. 363 (1942); United States v. SUliman, 167 F. 2d 607 (C.
C. A. 3d 1948); Baird v. Franklin, 141 F. 2d 238 (C. C. A. 2d 1944);
O'Brien v. Western Union, 113 F. 2d 539 (C. C. A. 1st 1940); and the right
of the plaintiff to bring this action, Downing v. Howard, 162 F. 2d 654
(C. C. A. 3d 1947); Goldstein v. Groesbeck, 142 F. 2d 422 (C. C. A. 2d

1944); Baird v. Franklin, supra; the court did not cite a case in support of
its holding that Regulation U applied to brokers and dealers who aid in se

curing loans for their customers.

Regulation U of the Board of Governors of the Federal Reserve System,
12 Code Fed. Regs. � 221.1, states as follows, ". . . no bank shall make any
loan secured directly or indirectly by any stock for the purpose of purchas
ing or carrying any stock registered on a national securities exchange in an

amount exceeding the maximum loan value of the collateral, as prescribed
from time to time in � 221.4 and as determined by the bank in good faith for

any collateral other than stocks. . . ." In reaching its holding the court dis

regarded the normal rule of interpretation, expressio unius est exclusio alterius,
but looked to the intent of Congress as set forth in the Securities Exchange

609
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Act, 48 Stat. 881 (1934), IS U. S. C. � 78g (c) (1940) which states, "It
shall be unlawful for any member of a national securities exchange or any
broker or dealer who transacts a business in securities through the medium of

any such member directly or indirectly to extend or maintain credit or ar

range for the extension or maintenance of credit to or for any customer . . .

on any security ... in contravention of the rules and regulations which the
Board of Governors of the Federal Reserve System shall prescribe. . . ."
From this section of the Securities Exchange Act, it is manifest that it was

the intent of Congress that the brokers were to be regulated as well as the
banks. Therefore the court held that Regulation U applied to brokers and

dealers even though it states only "no banks shall make any loans . . ."

The court also discussed Regulation T, 12 Code Fed. Regs. � 220.3(b),
which states in part, "A creditor [which includes brokers and dealers] shall

not effect for or with any customer in a general account any transaction

which . . . creates an excess of the adjusted debit balance of the account over

the maximum loan value of the securities in the account. . . ." However,
the court held that this regulation was not essential to hold the defendant

liable and did not decide whether the defendant could be held under this regu

lation alone.
The general rule that can be derived from the decision of the court.

limited to the facts of the case, is basically as follows: where the intent of

the legislature is manifest that the administrative agency is to regulate
certain matter, the administrative agency does not explicitly set forth the

exact rules, the courts will construe the rules promulgated as broadly as

possible to carry out the intent of the legislature. However, the classical rule

of interpretation has been that where an administrative agency is given au

thority by statute to promulgate regulations over certain subject matter, lia

bility could attach only where the caveat was expressly embodied in a regu

lation which covered the particular situation. SEC v. Long Island Lighting

Co., 148 F. 2d 252) (C. C. A. 2d 1945). With the growing complexity of our

modern system of law, a general regulation coupled with a manifest intent

that the regulation be promulgated has been deemed sufficient and desirable for

reasons of expediency to adequately inform the parties interested and to

attach liability if a breach is committed. Herein is the basic conflict between

certainty in definition of action to protect the actor and the need to ade

quately carry out the intent of the legislature. In recent years, the tendency

has been to sacrifice the preciseness of regulatory interpretation in order to

attain the desired result.
.

The present case sustains the dissenting opinion of Clark, L. J. in^ v.

Long Island Lighting Co., supra. The dissent stated that there need be no

precise regulation in order to give the court jurisdiction over the subjec

matter where the intent of Congress to include such subject matter is readily

discernible Cf. also United States v. Silliman, supra, and SEC v. U. a.
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Realty & Improvement Co., 310 U. S. 434 (1939). The opinion expressed
in the latter case is exceptionally strong in asserting that a federal court

may grant or deny relief on equitable principles even though an act of

Congress does not specifically confer authority if the action is in accordance

with the public interest.
The conclusion derived from the present case is clearly in line with the

modern trend of judicial interpretation. The intent of the legislature is the

most important factor while the maxim, expressio unius est exclusio alterius,
is receding into the background.

HAROLD J. VAN OPDOEP

CONFLICT OF LAWS�Discretion Given District Courts Under Revised
United States Judicial Code to Transfer a Civil Action to Any Other
District Where It Might Have Been Brought, Includes Actions Brought
Under the Federal Employers' Liability Act.

Plaintiffs were injured while employed by the defendant railroad and brought
these actions under the Federal Employers' Liability Act, 45 U. S. C. A. � 51
et seq. (1948). Suit was instituted in all cases in the United States Dis
trict Court in Minnesota. In six of the cases the accident occurred approxi
mately nine hundred miles from Minneapolis, in another, three hundred and

fifty miles from there, and in the other one at a distance of one thousand
miles. In each case the plaintiff's residence was in the area of the accident
in which he was injured. The court granted the defendant railroad's motion
to transfer venue to the district courts at the places of the accidents. Au

thority cited was the new Judicial Code, 28 U. S. C. � 1404 (a) (1948) ; Hayes
v. Chicago, R. I. & P. R. Co. (and seven other cases), 79 F. Supp. 821

(D. Minn. 1948).
The decision is one of the first to cite the new Judicial Code and will

probably be marked as one of the first in a new line of cases under the FELA.
The FELA gives the injured employee his choice of three forums: a) resi
dence of the defendant, b) place where the cause of action arose, and c) the
place where the defendant is doing business at the time of the commence

ment of the action. 35 Stat. 66 (1908), 45 U. S. C. � 56 (1940).
The plaintiff's choice of forum in similar situations has been the subject

of much litigation and speculation. The cases have generally been decided in
two fields: a) the ability of a court to decline to hear the case and b) the
power of a court to enjoin a person subject to its jurisdiction from prosecut
ing his action in another court. When the former proved to be practically
nil, resort was had to the latter method in an effort to narrow the field open
to the employee.
Mondou v. New York, N. H. and H. R. Co., 223 U. S. 1 (1912), held that
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state public policy must yield to the paramount federal action on the sub
ject, and if the court in which the action is brought is otherwise competent,
it is under a duty to exercise its jurisdiction. In McKnett v. St. Louis & S.
F. R. Co., 292 U. S. 230 (1934), the Supreme Court held that the Alabama
court could not refuse to hear the case on a plea that the court lacked juris
diction. In effect, said the court, the plaintiff was cast out because he was en

forcing a federal right. The court repeated its statement made earlier in

Douglas v. New York, N. H. and H. R. Co., 279 U. S. 377 (1929) that the
FELA did not purport to compel states to furnish forums for enforcement
of rights under it. The constitution did, however, prohibit state courts of

general jurisdiction from refusing to entertain an action brought because it
was founded on federal law.
The traditional power of a court of equity to enjoin prosecution in an

other court was held not to extend to actions brought under the FELA in
Baltimore and O. R. v. Kepner, 314 U. S. 44 (1941). The action was com

menced in a federal court in New York, seven hundred miles from the
scene of the accident in Ohio. The court denied the power of a state court to pro
hibit a resident of that state from proceeding with his action, saying, "When
the section (FELA) was enacted it filled the entire field of venue in federal
courts. A privilege of venue, granted by the legislative body which created
this right of action, cannot be frustrated for reasons of convenience or expense."
The question was back soon thereafter in only slightly modified form. In

Miles v. Illinois Cent. R. Co., 315 U. S. 698 (1942) it was held that actions
in state courts under the FELA could not be enjoined by a court of equity.
The four member minority's dissent expressed the view that the FELA was not

to be read as opposed to the power to restrain the prosecution of unconsciona
ble suits. Nevertheless, the net result of the cases seemed to be that these

actions were furnished with an admission ticket to the courts that could not

be scrutinized. Preliminary debate on a court's authority or necessity to hear
the case appeared to be limited to determining if the court was one of the

three enumerated in the statute.

After the Miles and Kepner cases, an action was brought in New York on

an accident which had taken place five hundred miles away in Pennsylvania.
The defendant moved the federal court to decline to take jurisdiction and

dismiss. Among reasons cited were the additional burden on war-laden rail

roads and the court's already crowded calendar. Had the action not been

brought under FELA, the court indicated it would have granted the motion,
but added that it felt completely void of the power to do so. "This court

finds itself in complete sympathy ... but the remedy is legislative." Sacco v.

Baltimore and O. R. Co., 56 F. Supp. 959 (E. D. N. Y. 1944). A similar

result was reached in a state court in Leet v. Union Pacific R., 25 Cal. 2d 605,
155 P. 2d 42 (1944). Here it was stated that jurisdiction being conceded

there could not be a refusal to exercise it.
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That the federal court was in accord with higher authority was brought out
in Gulf Oil Co. v. Gilbert, 330 U. S. 501 (1947). In approving the doctrine of

forum non conveniens after a New York federal court declined to hear a

tort case, the Supreme Court volunteered the statement that "under the Fed

eral Employers' Liability Act . . . plaintiff's choice cannot be defeated on the
basis of forum non conveniens."
In the case at hand the seemingly impregnable ability of selection by the

plaintiff was met with the simple words of the new Judicial Code to the effect
that any civil action may be transferred to any other district or division
where it might have been brought. Plaintiff urged that the new provision was

simply a statutory enactment of forum non conveniens and that the doctrine
was inapplicable to actions of this kind. The Eightieth Congress had con

sidered the Jennings Bill, H. R. 1639, 80th Cong., 2d Sess., 103 (1948) and
not enacted it. 37 Geo. L. J. 43 (1948). The bill would have permitted the

application of the "inconvenient" forum doctrine to FELA actions. Plaintiff

argued that the express rejection of this idea in the Jennings Bill should over

ride any inferential adoption in the venue provisions of the Judicial Code.
The report of the Code's drafters shows that such was not the case.

The Kepner case was expressly cited in their report as one of the reasons

for adopting 28 U. S. C. � 1404 (a) (1948). H. R. Rep. No. 308, 80th Cong.
(1947).
The federal court was within its newly-found discretion in granting the de

fendant's motion here. If the express words of the statute leave room for in
terpretation, necessary aid is found in the report of the Code's revisers.
Neither the decision nor the statute can affect the actions which will be
brought in state courts equally as far removed from the scene of the acci
dent as these. This argument was also used by the plaintiff in resisting the
change of venue. Sound exercise of discretion in similar cases, however, will
strike a balance between the desired end of justice for the injured workman
and a repression of evils incident to litigation falling into fixed channels.

WILLIAM E. KIRK, JR.

CONSTITUTIONAL LAW�Motion to Quash Subpoena Duces Tecum, Ad
dressed to One Member of Partnership, Granted on Grounds that the
Documents Were Personal Papers of Each Partner and Therefore the
Subpoena Violated the Fourth Amendment.

At the request of the Antitrust Division of the Department of Justice a

subpoena duces tecum was directed to one member of a family partnership,
requiring him to bring certain specified records and communications before
a grand jury. Subsequently the other partners moved to quash the subpoena
on the ground that the documents described in the subpoena constituted the
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private papers and property of each of the partners and that their production
would violate the movants' right to protection against unreasonable searches
and seizures under the Fourth Amendment to the Constitution of the United
States. The question, therefore, was whether these were personal papers or the
movants or whether the movants fell into the class of ineligibles to claim such
rights as in the cases where the documents belong to corporations, Hale v. Hen-
kel, 201 U. S. 43 (1906), or to certain unincorporated associations, United v.

White, 322 U. S. 694 (1944), which question depended upon the true nature of
the partnership relation or status. Held, that the doctrine of United States v.

White, supra, cannot be extended to the membership of a partnership such
as this one, whose only purpose was to conduct the personal business of the
partners and to divide and share their profits and losses for their mutual
benefit and protection. The motion to quash the subpoena was granted. In re

Subpoena Duces Tecum, 81 F. Supp. 418 (N. D. Cal. 1948).
The court then added the observation that some partnerships, which have

a large number of partners, special or limited as well as general, might
take on the habiliments of an association or corporation, but that this small

family partnership certainly does not reach such a stature.

The question decided, as it relates to a partnership, has not previously been

adjudicated. In the White case, supra, an officer of a union, an unincorporated
association, also challenged the validity of a subpoena duces tecum on the

ground that it constituted an unreasonable search and seizure. The court, in

holding that labor unions, as well as their officers and agents, acting in their
official capacity, could not invoke this personal privilege, said, supra, at 701:

"This conclusion is not reached by any mechanical comparison of unions

with corporations or with other entities nor by any determination of whether
unions technically may be regarded as legal personalities for any or all purposes.
The test, rather, is whether one can fairly say under all the circumstances that

a particular type of organization has a character so impersonal in the scope
of its activities that it cannot be said to embody or represent the purely
private or personal interests of its constituents, but rather to embody their

common or group interest only."

It is interesting to note that the partnership involved in the principal case

is a California organization, and that a partnership is not an entity under

California laws, as was declared by the Circuit Court of Appeals in Jung v.

Bowles, 152 F. 2d 726 (CCA 9th 1946). Under the test quoted above

and in the decision of the principal case, however, there was no indication

that the court gave any consideration to the status of partnership under the

state laws. In fact, the test quoted seems to negative the pertinency of any

such consideration.
In spite of this, it would seem important to observe that where the

documents subpoenaed belong to a corporation, a deciding factor in refusing the
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claim of an individual of a violation of rights under the Fourth or Fifth
Amendment to the Constitution is the fact that the corporation is a separate
legal entity. Hale v. Henkel, supra. The documents are not considered to be

personal property of the individuals composing the corporation, even though
the number of individuals is equally as small as the partnership in the principal
case and are equally concerned, in reality, with the personal business of the
individuals. Logically, therefore, in jurisdictions where the partnership is
considered a separate legal entity, the principles applicable to corporation
documents could be applied equally to documents of a partnership.

Some states now consider a partnership as a legal entity, distinct from
and independent of the persons composing it. This is true in Iowa, Louisiana,
Nebraska, and Oklahoma. State v. Pierson, 204 Iowa 837, 216 N. W. 43

(1927); Clements v. Luby Oil Co., 15 La. App. 384, 130 So. 851 (1930); In
re Zents' Estate, 148 Neb. 104, 26 N. W. 2d 793 (1947); Hassen et al. v.

Rogers et al., 123 Okla. 265, 253 Pac. 72 (1927). Other states consider a

partnership as a separate entity for some purposes, and there seems a grow
ing tendency of the courts to adopt the view of the business world which
regards a partnership as a legal entity. 40 American Jurisprudence 137. In
the case of Williams v. Hartshorn, 296 N. Y. 49, 51, 69 N. E. 2d 557, 559

(1946), the New York Court of Appeals said:

"While the legislature has the right to consider a partnership apart from its
members (citations omitted), in the absence of such legislative treatment, a

partnership is not to be regarded as a separate entity, distinct from the persons
who compose it."

The conclusion from the above discussion is that the test laid down in the
White case, supra, is correctly applied where the partnership, under the law
to which it owes its existence, is not considered a legal entity; but that the
test may require qualification, or not be applicable, where it appears that by
legislative enactment or judicial decision the partnership is a separate legal
entity under the laws by which such partnership was created.

EUGENE B. SISK, JR.

CONSTITUTIONAL LAW�Publication of Information about the Actions
of or Confession by an Accused Criminal is Sufficient Interference with
the Administration of Justice to Support a Citation for Contempt.

A 10 year old girl in Baltimore was dragged from her bicycle and murdered.
One James was arrested for the murder and shortly after, confessed and agreed
to re-enact the crime. Knowledge of the confession and re-enactment was

obtained from the Police Commissioner and was broadcast by the Maryland
Broadcasting Co. and other radio stations in and around Baltimore. Rule 904
of the Supreme Bench and the Criminal Court of Baltimore prohibits the
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Police Commissioner from giving out information about the conduct of or

confession by an accused and makes the publisher of information obtained by
violation of this prohibition liable for contempt. A "catch-all" section of this
same rule provides that the publication of any matter which may affect the
fair trial or tends to interfere with the administration of justice may be
punishable as contempt. Action was brought as contempt. Held: the "catch
all" section of the Rule was invalid as being too vague, and as having been
written in contemplation of the "reasonable tendency" yardstick of interference
with legal rights, which is now obsolete, but the remaining sections of the rule
were valid as the broadcast of news of the confession so affected the
accused's right to trial by an impartial jury as to constitute interference with
the administration of justice. In re: Maryland Broadcasting Company, et al,
Criminal Court of Baltimore City, February 18, 1949.
The basic conflict between the freedom of the press and the right to free

speech guaranteed by the First Amendment to the Constitution and other

rights which may be affected by an abuse of the First Amendment is not
a new question. James Madison, author of the Bill of Rights, was early
aware of the clash, and was of the opinion "that it is better to leave a few of
its. noxious branches (abuse of freedom of the press) to their luxuriant

growth, than, by pruning them away, to injure the vigor of those yielding
the proper fruits." Madison's Works, vol. 4, 544.
As recently as 1925 it was still an open question whether the due process

clause of the 14th Amendment guaranteed freedom of speech and of the

press against abridgement by the States. In that year, it was decided in the

affirmative, Gitlow v. People of New York, 268 US 652, (1925), and that
decision has been strongly supported. Herndon v. Georgia, 295 US 441 (1935) ;

Whitney v. California, 274 US 357 (1927); Fiske v. Kansas, 274 US 380

(1927); Near v. Minnesota, 283 US 697 (1931); Bridges v. California, 314

US 252 (1941).
Once certain of application, there was the question of testing for abuse. The

early Federal rule, in Toledo Newspaper Company v. United States, 247

US 402 (1918), and followed by Maryland in In re: Lee, 170 Md. 43, 183 A.
560 (1936) was the doctrine of "reasonable tendency". The question
asked by the court in testing a factual situation was, did the actions demon

strate a reasonable tendency to lead to some legal harm. The doctrine was

quite loose, and gave much leeway to the court. However, that has been

superseded by the doctrine of "clear and present danger", which was first

applied by Justice Holmes in Schenck v. United States, 249 US 47 (1919) and

since reaffirmed. Nye v. United States, 313 US 33 (1941); Bridges v. Cali-

jornia, supra; Pennekamp v. Florida, 328 US 331 (1946); Craig v. Harney,
331 US 367 (1947). By this test, the Court is required to find that there was

a "clear and present danger" of the actions in the factual situation bringing
about the substantive evil complained of. This doctrine may be applied even
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though the clear and present danger has not in fact materialized, but is never

theless a much stricter regulation on the courts than the former rule of "reason
able tendency".
But the greatest difficulty is in applying the yardstick in a particular situa

tion. As posed by the court in the instant case, the question was whether the

broadcasting of the confession and re-enactment of the crime resulted in the

denial to the accused of a trial by an impartial jury as guaranteed by a

Maryland Constitutional provision similar to the Sixth Amendment. At the

ensuing trial of the accused he waived his right to a jury but the Court held
that the accused had, in fact, no real choice but was compelled to choose

court trial where the judge could discount any outside influence. However,
since this is a contempt proceeding, the question arises, is the denial of an

impartial trial the proper subject of a contempt proceeding or should it be
restricted to direct appeal by the accused? The Court avoided any opinion
on this question and based its decision on the interference with the adminis
tration of justice.
The "catch-all" section allowing punishment of anything that may interfere

with justice is thrown out as based on the obsolete "reasonable tendency"
rule. The Constitutional guarantee as to impartial jurors excludes only jurors
who are actually biased. United States v. Wood, 299 US 123 (1936). Since
the radio stations could not, of course, be liable for actual bias acquired
through other means, the Court found, in effect, that broadcasts concerning
the conduct of an accused clearly permeate the entire population of prospec
tive jurors and to such an extent that they are actually biased by those
broadcasts. Since no jury trial was held, confirmation or denial of this hold
ing by challenging prospective jurors was impossible. In contrast with this

holding, the Court in the opinion states that the Bench Rules do not prohibit
publication of facts brought out at the hearing preliminary to the trial, or

facts, such as previous criminal record of the accused, learned by independent
research by the publisher concerning the accused. This is based on the greater
relative importance to the public of open hearings and freedom of the press.
The distinction between the two sources of information is a very fine one, but
is here held as a basis of the decision.

Perhaps most disturbing to protectors of civil liberties was the upholding
of that portion of the Bench Rule prohibiting publication of "information
about the conduct" of the accused. No hint or explanation is given by the
Court, beyond the "clear and present danger" rule, which would assist pub
lishers in avoiding contemptuous actions. By logical extension, the Rule would
result in restriction of even a description of an accused. The Rule could

hardly be more effective in censoring and almost completely stopping the
publication of crime news.

The significance of the instant cases lies in the fact that all the above cited
cases are distinguishable from the instant case as concerning scandalization
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of the court or publication during the pendency of a trial or both. None has
ruled on an alleged contempt committed before trial that affected the rights
of an accused. This holding, although by a court of first instance, seems to
represent the application of at least a new and looser interpretation of the
"clear and present danger" rule, if not in effect an application of the "reason
able tendency" doctrine.

NORMAN ROBBINS

CONSTITUTIONAL LAW�Sale of Radio and Television Broadcast Rights
Makes Modern Organized Baseball Interstate Commerce in the Constitu
tional Sense.

Plaintiff Gardella, a professional baseball player, sued defendants Chandler,
Commissioner of Baseball, and others to recover treble damages under the
Sherman and Clayton Anti-trust Acts, IS U. S. C. A. � 1, 2, 3, 12 and 14. (The
suit was based entirely on alleged violations of these sections of the Acts.)
Plaintiff alleged defendants entered into a conspiracy to restrain trade by
means of an agreement which gave the Commissioner disciplinary power over

all players and officials in Major and Minor League baseball; and further al

leged that the interstate commerce aspects of modern organized baseball are

shown by scheduled games in the District of Columbia and many States, by
the "All Star Games" and by the "World Series," by the sale of broadcast
and television rights, and by the extension of the Commissioner's power into

Canada, Puerto Rico, Cuba and Mexico. Plaintiff claimed that his suspen
sion for five years for playing with a professional team in Mexico in 1946

would, if continued, destroy his means of livelihood. Defendants, contending
that they or plaintiff were not engaged in trade or commerce within the mean

ing of the Sherman and Clayton Acts, moved to dismiss the action for failure
to state a cause of action and for want of jurisdiction. The District Court

granted the motion and dismissed the complaint before trial. Gardella v.

Chandler, 79 F. Supp. 260 (S. D. N. Y. 1948). Plaintiff appealed the dis
missal. Held, modern organized baseball, in that radio and television creates

an interstate audience, is engaged in interstate commerce, and therefore the

cause is remanded for trial. Gardella v. Chandler (C. A. 2d, February 9,
1949), 17 L W 2369.
The authority of Congress to enact the Sherman and Clayton Acts is found

in its power to regulate Commerce, " among the several States "

U. S. Const. Art I, � 8. The early decisions of the Supreme Courts tended
to limit the reach of this authority. Where the interstate aspects of an ac

tivity were not substantial and only incidental, the Supreme Court held that

Congress did not have the power to regulate insurance, Paul v. Virginia, 75

U. S. 168 (1868); Hooper v. California, 155 U. S. 648 (1895). Where the
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whole product (a baseball game) is wholly produced and consumed within the

state, even though there is incidental interstate traveling of the players, the

Sherman and Clayton Acts do not apply. Fed. Baseball Club v. Nat'l League,
259 U. S. 200 (1922). However, the Supreme Court has more recently found

Congressional authority over a medical cooperative, American Medical Assn.

v. United States, 317 U. S. 519 (1943); a wheat grower who consumed his

wheat on the premises, Wickard v. Filburn, 317 U. S. Ill (1942); over fire

insurance companies, United States v. Underwriter Association, 322 U. S. 533

(1944); over a window washing firm whose operations are entirely intra-state

but which services firms in interstate commerce, Martino v. Michigan Window

Cleaning Company, 327 U. S. 173 (1946); over an oil drilling firm operating
entirely within a state but some of whose oil eventually was put into inter

state commerce, for here the Court found, "a process or occupation necessary
to the production" for interstate commerce, Warren-Bradshaw Drilling Com

pany v. Hall, 317 U. S. 88 (1942); over employees in an office building the
tenants of which are chiefly producing goods for interstate commerce, Kirsch-
baum v. Walling, 316 U. S. 517 (1942).
Thus it appears that Congress may extend its control over all operations

which affect interstate commerce even in the most indirect manner. Even the
dissent in the Underwriter Association case, supra, agreed that Congress had
the power to control insurance. Thus the old concept which distinguished
those activities which were primarily intra-state and only incidentally inter
state has been practically obliterated.
A year before the trial court's decision in the instant case the Circuit

Court of Appeals for the Second Circuit (governing also the Court in the
instant case) was asked to settle a contract dispute between an opera singer
and his employer. The singer was required by the contract to cross state

lines, and the Circuit Court held that this was not enough interstate com

merce to give the federal court jurisdiction and cited the Federal Ball Club

case, supra, as authority. Conley v. San Carlo Opera Company, 163 F. 2d
310 (C. C. A. 2d 1947).
Thus the trial court aware of the trend of the more recent cases, was asked

in effect to find organized baseball in or affecting interstate commerce, when
only one year before the Court of Appeals of its Circuit had affirmed the fact
that the doctrine of the Federal Ball Club case, supra (that organized
Baseball is not interstate commerce) was still good law. That a District Court
in this situation must follow its superior court is clear. United States v. Line
Material Co., 64 F. Supp. 970 (E. D. Wis. 1946) ; Newberry v. Retail Clerks'
Union, Local 655, 67 F. Supp. 86 (E. D. Mo. 1946); McNary v. Guaranty
Trust Co., 6 F. Supp. 616 (N. D. Ohio 1934); Lawrence v. Travelers' Insur
ance Co., 6 F. Supp. 428 (E. D. Pa. 1934); Colegrove v. Green, 64 F. Supp.
632 (N. D. 111. 1946); Elliott v. Wheelock, 34 F. 2d 213 (D. C. Mo. 1929). It
was required to decide the controversy in deference to its Circuit Court of
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Appeals if possible, In re Lehrenkrauss et al., 14 F. Supp. 682 (E. D. N. Y.
1936); United States v. Rosebush et al, 45 F. Supp. 664 (E. D. Wis. 1942),
even if it believed that the Supreme Court would overrule it on appeal. Trav
elers Mutual Casualty Co. v. Sheer, 24 F. Supp. 805 (W. D. Mo. 1938).
Judge Chase, dissenting in the principal case, agreed with the trial court

on the matter of jurisdiction and relied upon a very recent Supreme Court
case in which the Federal Ball Club case, supra, was cited and distinguished,
North American Co. v. S. E. C, 327 U. S. 686, 694 (1946). By the rules stated
above the Federal Ball Club case, supra, had to be followed or distinguished.
The allegations as to the sale of broadcast rights for radio and television are

the only bases for distinction, and Judge Chase saw no substantial difference
between "play-by-play" descriptions over telegraph wires and its modern
counterpart, radio and television. On this basis the Supreme Court would have
to reverse the Federal Ball Club case, supra, before the District Court could
try the case on its merits. But Judge Chase goes one step further, saying that
even if the defendants' business is subject to Congressional control, the Sher
man and Clayton Acts prohibit only those restraints of trade which are so

substantial as to affect market prices or which deprive the consumer of the
good effect on prices derived from free competition.
In their separate majority opinions Judges L. Hand and Frank agreed on the

matter of jurisdiction. Both see the participation by the defendants in the
sale of radio and television rights as bringing the instant case outside the rule
of the Federal Ball Club case, supra. The audience is now interstate which
distinguishes the facts in the instant case from those surrounding organized
baseball twenty-seven years ago. The Federal Ball Club case, supra, is still

good law. It stands for the proposition that the requirement of interstate
travel alone is not enough to make an otherwise intra-state activity inter
state commerce.

Commenting on Judge Chase's contention that the Sherman and Clayton
Acts do not forbid restraints on employment not otherwise restraining trade,
Judge Hand observes that, "Whatever other conduct the Acts may forbid, they
certainly forbid all restraints of trade which were unlawful at common law, and
one of the oldest and best established of these is a contract which unreasonably
forbids anyone to practice his calling."
Judge Hand, however, goes no further than to hold that there is an issue

capable of trial, and, without dissenting, does not join Judge Frank in his dis

position of the "reserve clause."
The "reserve clause" is a portion of the contract of employment between a

professional baseball player and the ball club which prohibits employment
in baseball, even beyond the termination of the contract, without the permission
of the ball club. Although many courts have refused to enforce this clause,
Allegheny Base-Ball Club v. Bennett, 14 Fed. 257 (C. C. W. D. Pa. 1882);
Metropolitan Exhibition Co. v. Ewing, 42 Fed. 198 (C. C. S. D. N. Y. 1890);
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Brooklyn Baseball Club v. McGuire 116 Fed. 782 (C. C. E. D. Pa. 1902);
Weeghman v. Killifer, 215 Fed. 289 (C. C. A. 6th 1914) ; Cincinnati Exhibition
Co. v. Johnson, 190 111. App. 630 (1914) ; Metropolitan Exhibition Co. v. Ward,
9 N. Y. Supp. 779 (1890) yet severe and very effective extra legal measures
are imposed for violation. A player who seeks to violate the clause by jump
ing from one team to another is either threatened with a "blackballing" by
the Commissioner or actually excluded from all professional baseball, as

developed in the allegations of the instant case. However, the Circuit Court
did not have the matter of the "reserve clause" before it and although Judge
Frank expressed himself on the clause, it will not be properly disposed of until
the trial on the merits.

Judge Frank contends that Congress has the power to regulate modern

organized baseball, for whatever powers it had, Congress exercised them in

enacting the Sherman and Clayton Acts. Atlantic Cleaners and Dyers, Inc., v.
United States, 286 U. S. 427 (1932); Apex Hosiery Co. v. Leader, supra;
United States v. Frankfort Distilleries, 324 U. S. 293 (1945); United States v.

Underwriters Assoc., supra.
If the District Court's jurisdiction withstands the probable test by the

Supreme Court (i.e. if modern organized baseball is in or affecting interstate
commerce) then the Sherman and Clayton Acts apply. These Acts may be
held to prohibit the use of the "reserve clause" in contracts of employment of
professional baseball players. Without the "reserve clause" raiding of one

club by another will be possible. The "reserve clause" may be likened to a

lifetime option on every player under contract, which option is often obtained
with little or no consideration. It has in the past lessened the effect of the
differences in economic conditions of competing teams. If, as a result of a trial
on the merits, the "reserve clause" is prohibited, it will have far reaching
effect on the business of organized baseball.

ROBERT S. CLEMENTS

CORPORATIONS�Proposed Act of State Legislature Prohibiting Cemetery
Corporations from Engaging in the Selling of Cemetery Monuments Does
Not Violate any Constitutional Rights of such Corporations.

Under a Massachusetts statute whereby the constitutionality of proposed
legislation may be ruled upon by the judiciary in advance of its enactment,
the Senate requested a judicial opinion regarding the following proposed
statute: "The following corporations owning or operating cemeteries shall
not sell or engage in the business of selling monuments for cemetery lots:�

Municipal corporations, cemetery corporations organized under general laws,
and cemetery corporations organized by acts of incorporation since March

eleventh, eighteen hundred and thirty-one. This act shall be deemed an amend-
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ment of any charters heretofore granted except charters in which the right
to sell monuments is expressly conferred. This act shall not prohibit the sale
by any of said corporations of monuments in their possession prior to the
effective date of this act." Held, that the bill if enacted would not constitute
an impairment of the obligations of the corporate charters nor would the
corporations involved be deprived of property without due process; that no

violation of any of the constitutional rights of the corporations would re

sult. In re Opinion of the Justices, 79 N.E. 2d 889, (June 2, 1948).
In a prior decision, In re Opinion of the Justices, 79 N.E. 2d 883, April

27, 1948), regarding the constitutionality of an earlier version of the proposed
act that "No cemetery association or other group owning, maintaining or

operating a cemetery, or any officer, agent or employee thereof, shall sell or
engage in the business of selling monuments for cemetery lots,"�the Court
had held that if enacted it would be invalid on the ground that no provision
having been made for the disposal of existing inventories of monuments it
would serve to deprive the corporations of property without due process of law.
Legislative attempts at corporate control date back to 1819 when the

Supreme Court of the United States held unconstitutional an act of the New

Hampshire legislature amending the charter of Dartmouth College. Trustees

of Dartmouth College v. Woodward, 4 Wheat. 518 (U. S. 1819). That decision
rested upon the constitutional inability of a state to impair the obligation of a
contract and has been reaffirmed many times, Article 1, Section 10, Constitution.
In a concurring opinion now equally famous, Justice Story agreed that a corpor
ate charter was a contract but was nevertheless subject to such legislative powers
of amendment as were expressly reserved. As a result, Massachusetts and
most other jurisdictions have since passed laws to the effect that the charters
of all corporations thereafter created are subject to alteration and amend
ment at the discretion of the legislature. Massachusetts Statutes, G. L. (Ter.
Ed.) c. 155 sec. 3.
A Massachusetts law requiring a dam corporation to build fishways for the

benefit of adjacent property owners downstream was passed and upheld on

the basis of this power to amend. Holyoke Co. v. Lyman, 82 U. S. 500 (1872).
Rate fixing of an Ohio corporation was deemed a valid exercise of this

reserved power in Shields v. Ohio, 95 U. S. 319 (1877). In that case, how

ever, the Court added that "the alterations must be reasonable . . . and con

sistent with the scope and object of the act of incorporation." In the absence

of proof of the arbitrary exercise of this power, an Arkansas statute amend

ing the fellow-servant rule in suits against corporations doing business with
in the state was held constitutional. Phillips Petroleum Co. v. Jenkins, 297

U. S. 629 (1936).
While these reserved-power statutes are apparently of sweeping character,

they have been held to extend only to those instances where the amendment

will not defeat or substantially impair the object of the grant, or any rights
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which have vested under it. City of Detroit v. Detroit and Howell Plank-

Road Co., 43 Mich. 140, 5 N.W. 275 (1880), where an ordinance attempting
to prevent a toll company from collecting its tolls on existing roads within
the city was held unconstitutional, is an illustration of the judicial limita

tions placed upon this power. A statute enabling the majority of stockholders

to change the object of the corporate charter was held invalid as impairing
the vested rights of the minority of the individual stockholders of the corpora
tion in Fidelity Building and Loan Assn. v. Thompson, 122 Tex. 29, 51

S. W. 2d 578 (1932). Nor was a corporation allowed to amend its own

charter in such a manner as to effect the vested rights of stockholders to

accrued dividends. Consolidated Film Industries v. Johnson, 22 Del. Ch.

407, 197 A. 489 (1937). The same restrictions apply to vested rights of

municipal corporations. Town of Soutkington v. Southington Water Co., 80

Conn. 646, 69 A. 1023 (1908). Chicago, M. and St. P. R. R. v. Wisconsin,
238 U. S. 491 (1915), restates the broad principle quoted from Shields v.

Ohio, supra. Justice Holmes delivering the opinion of the Court, examined a

Vermont statute which required a corporation to pay a judgment outstand

ing against another corporation bought out by the first on foreclosure and
found it unconstitutional as lacking in due process. Woodward v. Central
Vermont Ry. Co., 180 Mass. 559, 62 N. E. 1051 (1902).
The apparently simple principles are complicated, by the fact that even

where the reserved right to amend the charter cannot be employed because
violative of due process, yet an honest and actual exercise of the police power
may serve to accomplish the same result. Platte and Denver Canal and Milling
Co. v. Dowell, 17 Colo. 376, 30 Pac. 68 (1892). The difficulty can be
summarized by a quotation from Venner v. Chicago City Ry. Co., 246 111. 170,
92 N. E. 643, 646 (1910):

"The distinction between the powers which the legislature may exercise where
there is an express reservation in the charter and those which may be exercised
under the general police power where there is no express reservation is not

very clearly drawn. In those cases where a reservation is present, the sub
sequent legislation has usually been sustained because of such reservation, and,
where no reservation is found, the subsequent legislation is sustained, if at all,
under the general police power, which as we have already seen, is always reserved.
Even where the power of the state to alter or amend a charter is expressly re

served in the grant, it is still subject to the limitation that it shall not be ex

ercised in such a way as to destroy vested rights or impair the obligations of con
tracts. The Legislature cannot reserve the right to pass an unconstitutional law
under the guise of altering or amending a corporate charter."

The principal case admittedly does not serve as the definitive answer to
the query as to how far the state legislatures may go under their reserved
power to amend corporate charters. However, considered in conjunction with
the Court's opinion on the earlier version of the proposed bill, In re Opinion of
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the Justices, supra, it does make a valuable contribution. It is important to
note that the acceptable version was limited to corporations chartered since
the reserved-power statute and provision was also made for disposal of present
stocks of monuments. The fact that both versions were attempted solutions
to the same problem and one was held unconstitutional while the other was

held to be a valid exercise of the legislative discretion should serve to advise
state legislatures more accurately as to the constitutional limits of their
powers with respect to impairment of contracts and restriction of due process
when legislating to amend corporate charters.

LEONARD HORN

EVIDENCE]�Illegal Detention of Defendant Renders Inadmissible Confes
sions Obtained during Detention Period. Voluntariness of Confession
Has No Bearing Where There Is Illegal Detention.

The petitioner was arrested on suspicion and without a warrant by two police
officers about two o'clock Friday morning on a charge of larceny and questioned
for about thirty minutes after being booked at the precinct. The two police officers
alternately questioned Upshaw for short intervals four more times that day
and at nine o'clock the following morning Upshaw confessed. It does not

appear that coercion or threats were used or that the questioning was for
more than short periods of time. Some thirty-one hours intervened between
the arrest and the confession. Two days later, Monday, Upshaw was carried
before a committing magistrate, where the officers testified they had not com
mitted him sooner because they did not have a sufficient case on which to hold
bim and that they desired to investigate further. The trial court admitted the
confession on the grounds that the detention of the prisoner was not unreason

able under the circumstances as a matter of law. Conviction followed on the
issue that no physical violence had been used to induce the confession. On

appeal, the United States Court of Appeals for the District of Columbia re

jected the contention that the holding in McNabb v. United States, 318 U. S.
332 (1943) made the confession inadmissible due to the unreasonable delay
in carrying petitioner before a committing magistrate without regard to whether
the confession was voluntary in the legal sense, and affirmed the conviction,
holding that a confession voluntarily given is admissible in evidence. Held:
Where the failure promptly to carry a prisoner before a committing magis
trate results from a purpose to secure a longer period in which to extract a

confession, the detention is illegal and the confession so obtained is inadmissi
ble in evidence. Upshaw v. United States, 335 U. S. 410 (1948).
The doctrine of the McNabb case is that a confession is inadmissible in evi

dence if made during illegal detention due to failure promptly to carry a pris
oner before a judicial officer, regardless of the voluntariness of the confession.
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The keyword in this doctrine is "promptly," derived from Rule 5(a) of the

Federal Rules of Criminal Procedure, promulgated by authority of 54 Stat.

688, 18 U. S. C. � 687, which states "an officer making an arrest . . . shall
without unnecessary delay take the person arrested before the nearest available

committing magistrate. . . ." No constitutional problem was involved in the

McNabb ruling in that the decision was based on violation of a federal rule
of procedure and not on constitutional grounds. A prisoner's constitutional

rights against self-incrimination and due process are protected by the rule

that no involuntary confession may be admitted, and the Supreme Court will

independently examine the circumstances to determine whether coercion ex

isted. Haley v. Ohio, 332 U. S. 596 (1948); Ashcrajt v. Tennessee, 322 U. S.

143 (1944); Malinski v. New York, 324 U. S. 401 (1945). The State courts,
rejecting the McNabb rule, have continued to follow the rule (also the federal
rule until the McNabb decision) that the admissibility of confessions is deter
mined by their voluntariness or involuntariness. State v. Foljtes, 150 P. 2d 17,
25 (Ore. 1944); State v. Collett, 58 N. E. 2d 417, 426-427 (Ohio 1944). The

majority of state courts have held that mere delay in arraignment does not

vitiate a confession per se even when the delay precedes the confession. People
v. Vinci, 295 111. 419, 129 N. E. 193 (1920); Cates v. State, 118 Tex. Crim.

Rep. 35, 37 S. W. 2d 1031 (1931).
In the McNabb case the confessions were obtained after persistent, pro

longed and frequent interrogations in the presence of numerous officers, and
a delay in arraignment of over forty-eight hours. The Supreme Court, in set

ting aside the convictions based on these confessions, laid down a broad gen
eral rule that confessions are inadmissible in evidence when the detention
contravenes the statutory duty of federal officers promptly to carry a prisoner
before a judicial officer and the confessions were induced by the illegal deten
tion. This decision extended the modern federal trend to exclude evidence ille
gally obtained through direct or indirect federal action whatever the source.

Johnson v. United States, 333 U. S. 10 (1948); Agnello v. United States, 269
U. S. 20 (1925) (exclusion of evidence secured through illegal search and seiz
ure); Haley v. Ohio, supra; Malinski v. New York, supra (through violation
of due process); Nardone v. United States, 302 U. S. 379 (1937); Goldstein
v. United States, 316 U. S. 114 (1942) (through wire tapping).
One year after the McNabb ruling, the Supreme Court in United States v.

Mitchell, 322 U. S. 65 (1944) began the process of setting definitive boundaries
to the rule by holding that prompt, spontaneous confessions were not in
admissible in evidence because of subsequent illegal detention. In this case,
within a few minutes after Mitchell's arrival at the police station, he spon
taneously confessed and thereafter for eight days voluntarily assisted the
police to recover the stolen property before being arraigned. The defense con

tended that the McNabb decision excluded the confession due to the illegal
detention, but the Supreme Court held that when the accused promptly and
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spontaneously confessed after his arrest and the confession was before the ille
gal detention commenced, the subsequent illegal detention did not retro

actively change the circumstances under which the confession had been made
so as to render it inadmissible. The illegal detention was not the inducement
for the confession and therefore did not involve use by the Government of
the fruits of the wrongdoing | of its officers.
In the instant case, the Supreme Court divided, five to four, on the applica

tion of the McNabb ruling. The majority placed the case squarely within
the ruling, holding that the plain purpose of the requirement that prisoners
be promptly taken before a judicial officer was to check resort by officers to
secret interrogations of persons accused of crime. It re-emphasized that a

detention is illegal where it is for the purpose of securing additional time in
which to obtain a confession and the existence of this purpose per se refutes a

denial of unreasonable delay in carrying a prisoner before a judicial officer,
and that the fact of an illegal detention will render inadmissible in evi
dence a confession obtained during this detention without regard to the cir
cumstances inducing the confession.
The instant case has great value in clearing away many of the misunder

standings and misapplications which arose after the McNabb case. The
McNabb rule is that there is no distinction between the admissibility of volun
tary and involuntary confessions where the confessions were made while in

illegal custody: all were barred. The understanding of a lower court that
the rule merely extended the scope of involuntary confessions to include those
secured through psychological pressure was incorrect. The test of the McNabb
case is not a coercion test. Brinegar v. United States, 165 F. 2d 512, 515

(1948). The rule is not "... confessions obtained by third degree methods
were inadmissible. . . ." State v. Behler, 146 P. 2d 338, 340 (Idaho 1944).
The remark in Thompson v. Harris, 152 P. 2d 91 (Utah 1944) that the

Supreme Court had announced a new doctrine of constitutional rights under
the due process clause was incorrect as the McNabb decision was expressly
based on other than constitutional grounds: the violation of the law of Con

gress governing arrests.

The strong dissenting opinion in the principal case opposed what it con

sidered the majority's "extension" of the McNabb rule on the grounds that
detention alone, even for the purpose of securing information, should not be
sufficient to justify the exclusion of a confession obtained after unnecessary

delay and before commitment. The dissent argues that the McNabb rule
extends only to the unlawful, purposeful detention to extract evidence, where
such detention amounts to psychological pressure on the accused, and the evi
dence in the instant case did not establish that requisite psychological pressure.
The instant case does not resolve the question of what constitutes un

reasonable delay before arraignment, holding only that thirty-one hours was

an unreasonable delay. The present case by case method of determining the
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period of time constituting unreasonable delay has brought renewed demands
for Congressional action to spell out how long the police may detain a sus

pect for questioning in order to complete their investigation. The principal
case does, however, clarify the McNabb rule by emphasizing the fact of illegal
detention as the determinative factor in the admissibility of confessions in

evidence and specifically eliminated the interpretation that the rule merely
extended the scope of involuntary confessions to include confessions obtained

through psychological pressure. The bare majority and the strong dissent in

the instant case illustrates the continuing conflict between the advocates of

definite judicial safeguards for the rights of the individual and the proponents
of police protection for organized society against the unlawful acts of indi

viduals.
THAYER D. MOSS

EVIDENCE�When it is Impossible to Determine Which One of Two

Negligent Defendants Fired the Pellets That Injured a Member of the
Same Hunting Party, the Burden of Proof Shifts to Each Defendant to
Absolve Himself.

Three members of a hunting party had agreed to "stay in line," but during
the course of the hunt the plaintiff proceeded ahead, thus placing the hunters
at points of a triangle. One flushed a quail and both defendants fired simul

taneously, in the direction of the plaintiff. One shot struck the plaintiff in his

eye and another in his lip. The one shot that entered his eye was the major
factor in assessing damages, and that shot could have come from only one

gun. Both defendants were using 12 gauge shotguns loaded with the same

size shot, making it virtually impossible to determine if one or both caused
the damage. Held, because of the "relative position of the parties and the re

sults that would flow if plaintiff was required to pin the injury on one of the
defendants only," the burden of proof thereon shifted to the defendants.
Summers v. Tice, 199 P. 2d 1 (Cal. 1948). Hence, each defendant was held
responsible for the entire damage even if they were deemed to have acted

independently.
By permitting the burden to shift in this case for "reasons of policy and jus

tice," the court disregarded an almost unbroken current of authority. Cali
fornia courts distinguish "burden of proof" (the ultimate duty of persuading
the jury) and "burden of proceeding" (the duty of proceeding with the evi
dence to satisfy the judge). Smith v. Hollander, 85 Cal. App. 535, 259 Pac.
958 (1927); see Michener v. Hutton, 203 Cal. 604, 609, 265 Pac. 238, 240

(1928); 9 Wigmore, Evidence � 2488 (3d. ed. 1940). Early decisions in that
jurisdiction made substantially the same distinction. Valente v. Sierra Ry., 151
Cal. 534, 91 Pac. 481 (1907) ; Scott v. Wood, 81 Cal. 398, 22 Pac. 871 (1889).
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The pleadings and substantive law establish the respective burdens of proof
of each party. Generally in civil cases he who alleges must prove the facts
he alleges, by a preponderance of the evidence. This is the burden of proof
in its proper sense. Department of Water and Power v. Anderson, 95 F. 2d
577 (C. C. A. 9th 1938); Patterson v. San Francisco & S. M. Ry., 147 Cal.
178, 81 Pac. 531 (1905). A statutory provision enacted in 1872, and still in

effect, states substantially the same. Code of Civil Pro. of Cal. � 1981

(1941). In the instant case, therefore, the plaintiff had the burden of proving
which defendant fired the pellets which injured him. And once it has been
allocated, the burden of proof as respects each issue does not shift from side
to side. Valente v. Sierra Ry., supra; Montgomery v. Board of Adm., 34 Cal.

App. 2d 514, 93 P. 2d 1046 (1939); Valentino v. Provident Ins. Co., 12 Cal.

App. 2d 616, 55 P. 2d 1243 (1936); Holt v. Yellow Cab, 124 Cal. App. 385,
12 P. 2d 472 (1932); 9 Wigmore, Evidence � 2489 (3d. ed. 1940).
The trial court found neither contributory negligence nor assumption of

risk on the part of the plaintiff, but held both defendants were negligent.
These findings were justified as questions of fact. However, the difficulty arose

when an attempt was made to connect the negligence with the injury, which
of course was part of the plaintiff's burden. "It is a basic element in every
right of recovery that a defendant's negligence must contribute to the injury,
�must be the proximate cause of the injury. By proving a defendant's negli
gence, without in some way fastening that negligence to the injury, a case is
not made out." Puckhaber v. Southern Pacific Co., 132 Cal. 363, 364; 64 Pac.
480 (1901). This "fastening" could not be accomplished because the court was

unable to ascertain whether the shots were from the gun of one defendant or
the other or one shot from each of them. Therefore, the court permitted the
burden of proof to shift.

Thus, instead of requiring the plaintiff to prove that certain negligence
was the cause of his injury, this court forces each defendant to prove that his

negligence did not cause the loss. This is another method of stating that the

impossibility of proof will shift the burden. But impossibility of proof does

not change the rules of evidence; it leaves the one having the burden with an

unenforceable claim. Cross Co. v. Simmons, 96 F. 2d 482 (C. C. A. 8th 1938).
If the existence of an essential fact upon which a party relies is left in doubt

or uncertainty, the party upon whom the burden rests to establish that fact

should suffer, and not his adversary. Reese v. Smith, 9 Cal. 2d 324, 70 P. 2d

933 (1937). If the court had been faced with a situation where there was

no precedent concerning the initial apportionment of the burden of proof,
they might have reached the result they did without "shifting" the burden,
by simply placing the burden of establishing no causal connection initially on

the defendants. Stone, Burden of Proof and the Judicial Process, 60 L. Q.
Rev. 262 (1944). The author of that article approves the apportionment
of the burden of proof on grounds of policy where there is no precedent to
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fix it initially. However, in the instant case, there is no lack of precedent plac
ing such a burden on the plaintiff.
In deciding this case, the court faced two alternatives: either to apply estab

lished rules of procedure and refuse recovery even though at least one of the
defendants should be held liable, or to modify established procedure at the
risk of imposing liability upon an innocent defendant. The latter course was

chosen. Established precedent places the burden of causal connection on the

plaintiff, and hence the court could not place it initially on defendants. Un

fortunately, the court chose to say that the burden of proof shifted, but even
if they thereby meant burden of proceeding, there is no precedent for creating
such a presumption. In addition, the possibility of this terminological error is

greatly diminished by the volume of California cases and writings distinguish
ing burden of proof and burden of proceeding.
In some cases cited in support of this holding, the defendants were acting

in concert in the violation of some statute, were grossly negligent, and as a

result of that violation of law, some innocent person, not of their party, was

injured. Moore v. Foster et al., 182 Miss. IS, 180 So. 73 (1938); Reyher v.
Mayne, 90 Colo. 586, 10 P. 2d 1109 (1932); Oliver v. Miles, 144 Miss. 852,
110 So. 666 (1926); Benson v. Ross, 143 Mich. 452, 106 N. W. 1120 (1906).
Another case turned on res ipsa loquitur, but this court evidences no intent
to base its finding on that doctrine. Ybarra v. Spangard, 25 Cal. 2d 486, 154
P. 2d 687 (1944). In the only other supporting case it could be ascertained

definitely that both defendants contributed proximately to the damage. Saisa
v. Lilja, 76 F. 2d 380 (C. C. A. 1st 1935). But in the instant case the court
held both liable even if they were deemed to have acted independently, and
even while admitting the possibility that only one could have caused the

damage.
The court obviously considered it more equitable to hold the defendants

liable, and touched upon many points in so holding, e.g., in stating that the
injured party "has been placed in the unfair position of pointing to which
defendant caused the harm." The court does not point out at which stage in
the development of the law it became "unfair" to require that a plaintiff prove
his cause of action. Inasmuch as the court deemed a recovery essential, it is
submitted that a less revolutionary basis could have been found for the hold
ing. Labelling the defendants as joint entrepreneurs might have answered the
problem, but shifting the burden of proof is hardly in accord with established
law. In any event it will be interesting to observe the impact of this decision
on substantive tort law and procedural law in California, in the line of dis
tinctions, refinements and limitations on the holding.

JAMES J. BIERBOWER
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LABOR LAW�A State Exercise of Legislative Discretion in Making It
Unlawful for Employers to Refuse to Hire or Retain Workers Because
of Membership or Non-Membership in a Union Does Not Deny Unions
Due Process of Law.

Separate proceedings were instituted in the state courts of Nebraska, North
Carolina, and Arizona, contesting the constitutionality of laws passed in those
states prohibiting any refusal to hire or retain a worker based on union mem

bership or non-union membership (the Arizona law referring only to the latter

condition), contending that the union was thus deprived of its right to free

speech, assembly, and petition guaranteed under the First Amendment and pro
tected from invasion by the states under the Fourteenth Amendment to the
United States Constitution, that it impaired the obligation of existing contracts

in violation of Art. I, Sec. 10, and that it deprived the union of due process of
law and equal protection of the laws as guaranteed under the Fourteenth Amend
ment. The several state supreme courts upheld the legislation and the cases

were brought on appeal to the Supreme Court of the United States where they
were considered as a group since they presented the same questions of law.

Held; That the Arizona and Nebraska constitutional amendments and the
North Carolina statute do not deny union members freedom of speech, assembly,
or petition, do not unconstitutionally impair the obligation of existing con

tracts, and do not deprive union members of due process of law or deny them

equal protection of the laws. American Federation of Labor et al. v. American
Sash and Door Co. et al., 69 Sup. Ct. 2S8 (1949); Lincoln Federal Labor
Union et al. v. Northwestern Iron and Metal Co. et al., 69 Sup. Ct. 251

(1949); Whitaker et al. v. State of North Carolina, 69 Sup. Ct. 251 (1949).
The course of the American courts in dealing with labor problems in general

and with the closed shop in particular has followed a changing pattern. Shifts
in legal philosophy and the influence of the growing labor-management prob
lem combined to shape the attitude of the tribunals, whose decisions pivoted
often upon a miniscule determinant�or upon the complexion of the court

itself. Under some conditions, the courts still find the closed-shop agreement
to be invalid. Where the agreement operates in an entire industry of any con

siderable proportions so as to prevent or deter craftsmen from working at

their trade, or generally throughout a community so as to make union mem

bership a condition of employment, the courts have ruled it illegal. Connors

v. Connolly, 86 Conn. 641, 86 Atl. 600 (1913); Barms v. Berry, 156 Fed. 72

(C. C. S. D. Ohio 1907) ; Curran v. Galen, 152 N. Y. 33, 46 N. E. 297 (1897).
But, at least since the turn of the century, lacking such extreme effects, the

tendency has been to uphold the closed-shop contract. Farulla v. Freundlich,
152 Misc. N. Y. 761, 274 N. Y. Supp. 70 (1934); Shinsky v. O'Neil, 232

Mass. 99, 121 N. E. 790 (1919); Simers v. Halpern, 114 N. Y. Supp. 163

(1909).
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But the courts, even while accepting the right of labor to self-help in the

attempt to equalize their bargaining powers with those of management, were

not yet prepared to sanction legislative action guaranteeing that right.
Coppage v. State of Kansas, 236 U. S. 1 (1915); Adair v. United States, 208

U. S. 161 (1908). The brand of unconstitutionality placed upon these statutes

was merely a reflection of the earlier view held by the Supreme Court that any
restraint upon the economic autonomy of the individual was a violation of

the due process clause of the Fourteenth Amendment. Lochner v. New York,
198 U. S. 45 (1905); Adams v. Tanner, 244 U. S. 590 (1917). The first

doubtful note in this eulogy of laissez-faire was struck by Justice Brandeis in

his dissent to the decision in Duplex Printing Press Co. v. Deering, 254 U.S.

443, (1921). By the mid-1930's, the tide had turned and in Senn v. Tile

Layers Protective Union, 301 U.S. 468 (1937), Justice Brandeis, now speaking
for the majority said, "Whether it was wise for the State to permit the unions

to [picket] is a question of its public policy�not our concern." Thus, the

Supreme Court has rejected the dogmatic thinking of the earlier line of cases

and turned to a policy of imposing narrower limits upon its own scope of

review of state statutes showing, as Justice Frankfurter put it in his concur

ring opinion in the instant cases, "increased deference to the legislative judg
ment." Steele v. Louisville & Nashville Railroad Co., 323 U. S. 192 (1944);
cf. Nebbia v. New York, 291 U. S. 502 (1934). In the case of Truax v. Cor

rigan, 257 U. S. 312 (1921), an example of the earlier type of holding, the
court said that "the legislative power can only be exerted in subordination to

the fundamental principles of right and justice which the guaranty of due

process of the Fourteenth Amendment is intended to preserve, and ... a

purely arbitrary or capricious exercise of that power ... is wholly at variance
with those principles." It is to be noted that here, as in the later cases, it is

only the "arbitrary or capricious" use of the legislative power that is prohibited.
This is substantially the same terminology that is applied by the Courts to

day in reaching a contrary conclusion. Therefore, it appears that the change
in position has been effectuated by a different interpretation of the words

"arbitrary", "capricious", and "unreasonable". The closest analogy to the

present closed-shop cases can be found in the attempts of legislatures to ban
the "yellow-dog" contract. In line with the earlier trend in judicial thinking,
these were initially rejected. Coppage v. State of Kansas, supra. But by the
time the National Labor Relations Act was enacted, the swing to the current

position was in full progress and in NLRB v. Associated Press, 85 F. 2d 56
(CCA 2nd 1936), and NLRB v. Tidewater Exp. Lanes, 90 F. 2d 301 (CCA 4th

1937), the courts retreated from their earlier position and accepted the con

gressional edict as a valid exercise of the legislative powers.
In the instant cases, the appellants base their claims on four different points

of constitutional law: (1) violation of the right of free speech, assembly, and

petition; (2) impairment of the obligation of existing contracts; (3) denial
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of equal protection of the laws; (4) denial of liberty without due process of
law. The best that can be said for the first contention is that it was thrown
in for good measure and the court justifiably brushes it aside. The second and
third points can be dismissed as of little value because in A. F. of L. v. Amer.
Sash & Door, supra, the ground of equal protection of law was not the decisive
issue. Had either or both these contentions been decided in the opposite way,
it would not have invalidated the essential purpose of the legislation but would

merely have required a re-wording thereof. It is only on the field provided by
the due process clause of the Fourteenth Amendment that the over-all issue
is decided�that is, within what limits must the Supreme Court confine itself
in considering the constitutionality of legislation of this type. In answering
this question, the court followed the line first set out in Brandeis' dissenting
opinion in the Duplex Printing Press case, supra, which also provided the
foundation for the judicial about face in upholding the anti-"yellow dog"
statutes. The keynote of this approach is that if a legislative enactment is not

patently unreasonable, it must be considered to have satisfied the requirements
of due process. To this extent, the Court finds itself in relation to the legis
lature, in somewhat the same position that the judge in a court of law occupies
with respect to the jury. He may not question the wisdom of the verdict but
he must find at least sufficient evidence to support the possibility of a reason

able man arriving at the verdict that was handed down. It appears to be the

presence of this irreducible minimum of supporting evidence that Justice
Frankfurter attempts to point out in his concurring opinion in the principal
cases, presenting statistical and other evidence tending to show that the unions
here and abroad have been able to and can thrive without the closed shop, and
that the question as to whether the continued existence of closed shop arrange
ments is in the best interests of the public as a whole is a fit subject for legis
lative discretion. Once this is established, with the Duplex and Senn cases,

supra, as bellwether, there is no violation of due process.
It is of interest to note, in connection with the contention of the unions

that their liberty to contract was being curtailed without due process of law,
that several of the legislative enactments which have served as stanchions in

the emancipation of the workers from their former condition of "economic peon

age" must stand shoulder to shoulder with the current measures before that

charge. Most comparable among these is the legislative ban on "yellow-dog"
contracts. It is difficult to see how the unions could successfully prosecute
their attack on the laws under dispute here without kicking the props out

from under this and other statutory measures without which labor would still

be at the mercy of management.
In this decision, the Supreme Court policy, established over the course of

the past two decades, of giving as much free rein as possible to legislative dis

cretion, has been extended into another phase of labor law. It is, in effect, the
other side of the slate in respect to prior judicial acceptance of the statutory
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prohibition of "yellow-dog" contracts. Upon strictly empirical grounds, it
can be upheld on a "sauce for the goose, sauce for the gander" approach.
When the National Industrial Recovery Act was passed in 1933, there

was some doubt at first as to whether Section 7 a(2) of that statute banned
the closed shop as well as the "yellow-dog" contract. This section recited that
"no employee and no one seeking employment shall be required as a condition
of employment to join any company union or to refrain from joining ... a

labor organization of his own choosing." 48 Stat. 195 (1933). In Farulla v.

Freundlich, supra, it was held that this act was not intended to prevent the
closed shop but that the words "company union" referred only to company
sponsored unions and not to those of independent origin. The court said there
that "The act was never intended to take away any of the rights of labor
which it had acquired after decades of struggle and conflict." This language
reflects the benevolent attitude adopted by the courts, in those years, when

passing upon questions affecting the rights of labor. But the unions no longer
enjoy the full warmth of the public regard which was theirs in the days of the
NIRA. This is attested by the trend of recent legislation. In the light of
these factors, decisions of the next decade may reveal whether the decision
handed down in the instant cases was merely an even-handed extension of a

judicial rule or whether it presaged a new shift in the attitude of the courts
toward unionism.

WILLIAM A. FRIEDLANDER

LABOR LAW�Union's Unannounced and Intermittent Calling of Union Meet
ings and Inducing Temporary Work Stoppages During Regularly Scheduled
Working Hours Is Not Immunized From State Control By Federal Pro
tection of "Concerted Activities" Or "Right to Strike".

Petitioner, The International Union, UAW, AFL, Local 232, was the certified
collective bargaining agent for the production workers of Briggs & Stratton
Corp. of Milwaukee. The last collective bargaining agreement between the
Union and the Company expired on July 1, 1944. On November 3, 1945,
negotiations and bargaining sessions having continued for some time without
success, the Union leaders proposed and the membership adopted a plan for
a new method of putting pressure upon the Company. This new device con

sisted of repeatedly calling, without prior announcement, special meetings
during working hours at anytime the Union saw fit. Between November 6,
1945 and March 22, 1946 twenty-seven such stoppages occurred. The Com
pany filed a complaint with the Wisconsin Employment Relations Board,
charging unfair labor practices by the Union in violation of Chapter 111,
Wisconsin Statutes, (1945). Section (a) of the Board's order required the
Union and its officers to cease and desist from the above activities and other
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concerted efforts to interfere with Complainant's production except by engag
ing in a strike. Two separate proceedings, subsequently consolidated, were be
gun in the Circuit Court for Milwaukee Country�a Petition for Review by the
Union and a Petition for Enforcement by the Board. The Court ruled that
section (a) of the Board's order be vacated. The Wisconsin Supreme Court
reversed the Circuit Court but in so doing limited the general prohibitions
of the Board's order to only the specific type of activity previously described.
The Supreme Court of the United States granted certiorari, and in affirming the
decision of the Wisconsin Supreme Court, Held, since these recurrent and
intermittent stoppages of work were neither forbidden by Federal Statute nor

protected thereby, the state police power was not superseded by Congressional
Act, International Union, UAW, AFL, Local 232 et al., v. Wisconsin Employ
ment Relations Board et al., 69 Sup. Ct. 516 (Feb. 28, 1949).
Precisely what constituted a "strike" or what was included in the "right to

strike" was not clearly determined either at Common Law or by Judicial inter-
pertation of state and federal statutes prior to 1936. 31 Am. Jur. �� 190-192;
40 Words and Phrases 309, Permanent Edition; Mason, The Right to

Strike, 77 U. of Pa L. Rev. 52, 59 (1928); Eskin, The Legality of "Peaceful
Coercion" in Labor Disputes, 85 U. of Pa. L. Rev. 456, 459 (1936); Note,
84 U. of Pa. L. Rev. 771 (1935).
This lack of concise definition was carried over into the era of the National

Labor Relations Act, 49 Stat. 449, 457 (1935), 29 U.S.C. 151-166 (1945),
which, while extending federal protection to "concerted activities" by employees
in Section 7 and to their "right to strike" in Section 13, left the inclusion and
exclusion of specific activities under these sections to the National Labor Re
lations Board administering the Act (NLRA, supra 29 U.S.C. � 153, � 160-161)
and to the Federal Courts of Appeals empowered to review the orders of the
Board (NLRA, supra � 160 (e) (f) ). CCH Lab. Law. Rep. (4th Ed. 1948) �
223, pp. 649, 650; NLRB v. Carlisle Lumber Co., 94 F. 2d 138, 145 (CCA. 9th
1937).
The provisions of Sections 7 and 13 of the National Labor Relations Act,

supra, were repeated, with slight modifications not material to the instant case,
in Sections 7 and 13 respectively of the Labor Management Relations Act

(Taft-Hartley Act), 61 Stat. 140, 29 U. S. C. �� 157, 163 (Supp. 1947). See

Note, 173 A. L. R. 1401, 1442 (1948). Nor was Section 8(b) (4) of the

LMRA, supra, 29 U.S.C. � 158 (b) (4), listing certain types of prohibited
strikes, involved here.
The point of departure for this process of inclusion and exclusion has been

the principle that in enacting the NLRA, "Congress designedly left open an

area for state control" over coercive tactics in labor controversies. Allen

Bradley Local 1111 v. Wisconsin Employment Relations Board, 315 U.S.

740, 749, 750 (1942); Thornhill v. Alabama, 310 U.S. 88, 103, 104 (1940);
See Note, 174 ALR 1071, 1072 (1948).
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The status of the "partial strike" (i.e. the intermittent work stoppage car

ried on during the period of coercion as distinguished from the continued and

uninterrupted cessation of work during the coercion period which is characteris
tic of the total strike) however has been questionable since the inception of the

NLRA. The National Labor Relations Board and the Federal Courts have

taken opposing views in the matter.

The NLRB has consistently held that partial strikes were within the pro
tection of Sections 7 and 13 of the Act. American Mfg. Concern, 7 N.L.R.B.

753, 759 (1938) and Harnischfeger Corporation, 9 N.L.R.B. 676, 686 (1938)
(stopping work prior to the hour established by company), see Note, 10

Geo. Wash. L. Rev. 358, 365; Cudahy Packing Co., 29 N.L.R.B. 830, 867-8

(1941) (temporary stoppages of 20 and 10 minutes duration held "strikes"
and within protection NLRA); Mt. Clemens Pottery Co., 46 N.L.R.B. 714

(1943) (holding "The guarantee in the Act (sec. 7) extends to a partial strike
as well as a total strike"), modified 147 F. 2d 262, 267 (CCA 6th 1945), infra;
Niles Firebrick Co., 30 N.L.R.B. 426 (1941), enforced 128 F. 2d 258 (CCA
6th 1942).
While it is true as pointed out by Mr. Justice Jackson in the instant case

that the decisions of the NLRB in upholding these partial strikes were made
in the context of "antiunion animus on the employers part" and the primary
effect of the decisions was to establish that the activities in each case were

not so serious as to warrant the discharge of the employees involved therein,
it is equally true that the Board clearly and unequivocally declared that the
intermittent work stoppage or partial strike was a "strike" within the purview
of Sections 7 and 13 of the NLRA. There has thus been a clear and sharp con

flict between the body entrusted with the administration of the Act (Concern
ing whose interpertation of the Act the Supreme Court, through Mr. Justice
Frankfurter, has declared, "All we are entitled to ask is that the statute speak
through the Board where the statute does not speak for itself." Phelps-Dodge
Corp. v. NLRB, 313 U.S. 177, 196 (1941) ) and the federal courts empowered
to review the Board's orders.

The Federal Courts have just as consistently held that partial strikes were

not protected by Sections 7 and 13 of the NLRA, even to the extent of reversing
the Board on this point in virtually every case where the issue has arisen.

The Court in the leading case of C.G. Conn., Ltd. v. NLRB, 108 F. 2d 390,
397 (CCA 7th 1939), reversing 10 N.L.R.B. 498, 505 (1938), expressed what
may be considered the "Judicial" policy on partial strikes as distinguished
from the "Administrative" policy established in the Board's decisions, supra:

"We are unable to accept respondent's argument to the effect that an employee
can be on a strike and at work simultaneously. We think he must be on the job
to the authority and control of the employer or off the job as a striker, in support
of some grievance."
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In each of the following cases the Courts reversed the Board's decision that
the intermittent work stoppages involved therein were strikes within the pro
tection of Sections 7 and 13 of the Act: NLRB v. Condenser Corp., 128 F.
2d 67 (CCA 3rd 1942), reviewing 22 N.L.R.B. 347, 430, 433 (1940); NLRB
v. Montgomery Ward and Co., 157 F. 2d 486, 496 (CCA 8th 1946), review
ing 64 N.L.R.B. 432, 445 (1945); Home Beneficial Life Insurance Co. v.

NLRB, 159 F. 2d 280 (CCA 6th 1947), reviewing 69 N.L.R.B. 32 (1946);
NLRB v. Mt. Clemens Pottery Co., 147 F. 2d 262, 267 (CCA 6th 1945), re

viewing 46 N.L.R.B. 714, 715, 765 (1943), supra.
Thus the issue before the Supreme Court was whether or not partial strikes

fell within the provisions of Sections 7 and 13 of the NLRA. If so, the Wiscon
sin Statute as interpreted by the Wisconsin Supreme Court and the WERB
order thereunder were void as depriving Petitioners of a right guaranteed by
Congress. Hill v. Florida, 325 U.S. 538, 542 (1945); Bethlehem Steel Co. v.

N. Y. State L. R. B., 330 U. S. 767 (1947) ; Smith, The Taft-Hartley Act and
State Jurisdiction over Labor Relations, 46 Mich. L. Rev. 593, 609 (1947).
It was on this point alone that the Court divided.
The situation in the instant case provided an excellent test for a final

determination of the status of the partial strike. The facts squarely presented
the issue as to this form of union coercion unbeclouded by "antiunion animus
on the employers part", or equivocal situations involving mere refusals to

work overtime, or questions of insubordination or criminal activities.
It was much belabored in the courts below, Trial Record p. 20, and in Res

pondents' briefs, Brief for WERB pp. 7, 43 ; Brief for Briggs & Stratton Corp.
pp. 8, 13, 14, that the union official who organized and directed these inter
mittent stoppages, in publicly declaring that they were not "strikes", went

to great lengths to distinguish them from ordinary strikes. Trial Record pp.

44, 47-50, 86-89. It is submitted that a strike is an economic fact that no

amount of devious denomination will alter. Massey Gin and Machine Works,
Inc., 78 N.L.R.B. July, 1948; Note, 84 U. of Pa. L. Rev. 771, 774 (1935).
The real question is whether a particular strike is legal or illegal.
The majority opinion in the principal case took pains to illustrate that

Section 501 (2) of the LMRA (1947), supra, defining a strike to include

". . . any concerted interruption of operations by employees." 61 Stat. 161

(1947), (emphasis supplied), was not applicable to the union activities here,
and the union official's statements, supra, were cited by the Court in footnote

1 7 to support its holding.
Two other points peculiar to the facts of the principal case were raised in

Respondents' briefs and noted in the majority opinion. The first was that these

stoppages were sudden and unannounced; and the second, that no specific
demands were made in conjunction with the stoppages. It is submitted that both

were basically immaterial to the main issue�the status of the partial strike.
Indeed the County Court found that the objectives of the stoppages were
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known to all parties although never compiled into a formal demand. Trial
Record p. 6. See also Spencer Auto Electric Inc., 73 N.L.R.B. 1416, 1420

(1947) holding that advance notice is not essential for extension of protection
of sees. 7 and 13 of NLRA to work stoppages.
In prior cases where particular coercive union activities have been held

subject to the state police power, breaches of the peace, mass picketing or

criminal activities have been involved�all by their very nature subject to the
criminal processes of the states; or the activities have been violative of the

principles of the Federal Act itself and thus excluded from its protection. Allen-
Bradley Local 1111 v. WERB, 315 U. S. 740, 750 (1942) (mass picketing,
violence); NLRB v. Fansteel Metallurgical Corp., 306 U. S. 240, 256, 257

(1939) (sit-down strike); Hotel & R. Employees International Alliance v.

WERB, 315 U. S. 437, 441 (1942) (violent picketing); Dorchy v. Kansas,
272 U. S. 306 (1926) (illegal purpose); NLRB v. Sands Mfg., Co. 306 U. S.
332 (1939) and NLRB v. Draper Corp., 145 F. 2d 199 (1939) (breach of

employment contract�"wild-cat" strike); See Note, 2 ALR. 2d 1278; Southern
S. S. Co. v. NLRB, 316 U. S. 531 (1942) (violation criminal code). As pointed
out by the dissenting opinions in the principal case, it would appear that by
declaring these admittedly orderly and peaceful stoppages (Brief for WERB

pp. 20, 27) also subject to the police power when Federal Statutes (NLRA and

LMRA, supra) continue to deal with the same subject matter, the Supreme
Court has enhanced that power in the field of labor relations.
In thus deciding that partial strikes are not included in the federally pro

tected rights to strike and to engage in concerted activities the Supreme Court
has restricted the effective right of employees to strike to only those activities

conforming to certain formalized requisites or attributes. CCH Lab. Law Rep.

(4th ed. 1948) 223, pp. 649, 650. Thus it would seem that Labor's attempt to
make more effective its basic weapon�the strike�by adding the element of

surprise and at the same time to mitigate the rigorous effects of a total strike
on employees has been stopped short. That the test of the activities involved
in this case was considered crucial by Labor appears from the Trial Record

p. 179 to the effect that the Petitioner received over 350 inquiries from other
unions concerning the status of these activities, and that this type of activity
would soon replace the conventionalized total strike if upheld by the Courts.

FRANK J. DENNY



638 The Georgetown Law Journal [Vol. 37: p. 609
LABOR LAW�Wilfulness Is Not a Necessary Element in Proving Party

Guilty of Civil Contempt for Violation of Judicial Decree which Enjoined
Disregard of Provisions of Statute.

In 1943, the District Court entered decree enjoining the defendants from
violating the Fair Labor Standards Act in regard to: 1) paying less than a

specified minimum wage, except as permitted by order of the Administrator
under Section 8 or 14 of the Act, 2) not paying time and a half for over

time, and 3) failure to keep records as prescribed by the Administrator on work,
hours, and wages. Three years later, in 1946, contempt proceedings were

brought by the Administrator, claiming the employer violated, in several spe
cified ways, provisions of the earlier decree. The District Court held, in

Walling v. Jacksonville Paper Co., 69 F. Supp. 599 (S. D. Fla. 1947), that
the employer had violated the Act, but that since it had not done so wilfully,
it was not guilty of civil contempt. The court accordingly considered the appli
cation of the Administrator as an amended complaint seeking a broadening
of the previous decree, and entered such an injunction. This was affirmed by
the United States Circuit Court of Appeals, in 167 F.2d 448 (C. C. A. 5th

1948). Held�that the absence of wilfulness does not relieve employer from
civil contempt for disobeying general decree enjoining employer from violat

ing minimum wage, overtime, and record-keeping provisions of the Act, even

though the acts complained of were not specifically enjoined. McComb v.

Jacksonville Paper Co., 69 Sup. Ct. 497 (1949).
Civil contempt is disobedience or resistance of, or an attempt to prevent

the execution of a lawful order, judgment, decree, or mandate of a court so

as to interfere with the due administration of justice. Maggio v. Zeitz,
333 U. S. 56 (1948); Froelich v. United States, 33 F. 2d 660 (C. C. A. 8th

1929); 17 C. J. S. � 6. It is coercive, not punitive in nature. Penfield Co.
v. Securities & Exchange Commission, 330 U. S. 585 (1947). The defendant
holds the key to his jail cell; and by doing as ordered for the party for whom

judgment was rendered, the real party at interest, he escapes imprisonment or
sentence. In re Nevitt, 177 Fed. 448 (C. C. A. 8th 1902).

Since civil contempt, unlike criminal contempt, is essentially remedial,
federal courts have generally held intent of the accused party to be immater
ial. As stated in National Labor Relations Board v. Whittier Mills Co., 123

F.2d 725 (C. C. A. 5th 1941) at 727 ". . . the question for decision is not one

of the intent with which, but simply whether, . certain acts were done." In re

Long Island Properties, Inc., 40 F. Supp. 611 (S. D. New York 1941) ; Telling
v. Bellows-Claude Neon Co., 77 F.2d 584 (C. C. A. 6th 1935). Thus, in

the Telling case, supra, officers of a corporation were held guilty of con

tempt even though they had issued orders in accordance with the judicial de
cree and were unaware of the fact that their orders had been disregarded.
Generally, the above-stated proposition is an uncontradicted one. But when
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the decree in regard to which a violation is claimed is of a general character,
the problem becomes more complicated. Courts have held that to justify
adjudging one guilty of contempt for alleged violation of an order, the order
must be so clearly expressed that when applied to the act complained of, it
will appear with reasonable certainty that it has been violated. In re Miller
& Harbaugh, 54 F. 2d 612 (C. C. A. 9th 1931); see National Labor Relations
Board v. Bell OH & Gas Co., 99 F. 2d 56 (C. C. A. 5th 1938). In contempt
proceedings for its enforcement, a decree will not be expanded by implication
or intendment beyond the meaning of its terms when read in the light of the
issues and the purposes for which the suit was brought. Terminal Railroad
Association of St. Louis v. United States, 266 U. S. 17 (1924).
The Supreme Court has ruled that a statute cannot properly be made

the basis of contempt proceedings merely by incorporating a reference to its
broad terms into a court order because such an order violates the requirement
of definiteness. See National Labor Relations Board v. Express Publishing
Co., 312 U. S. 426, 430, 433, 435 (1941); N. Y., N. H., & H. R. R. v. Inter
state Commerce Commission, 200 U. S. 361, 404 (1906). In these earlier

cases, the improper decrees stated generally that a party should obey the Act;
whereas, in the Jacksonville case, the decree in dispute pointed out certain
sections of the Fair Labor Standards Act with which the party must comply.
Justice Douglas' majority opinion in the Jacksonville case stresses the

remedial nature of civil contempt and the consequent absence of wilfulness
as a necessary element. As for the broadness of the injunction, the majority
opinion points out that injunctions in broad terms have been granted even

in acts of widest content, when the court deems them essential to accomplish
the purposes of the particular legislation in question. See May Stores Co. v.

National Labor Relations Board, 326 U. S. 376, 390, 391 (1945) ; Standard Oil
Co. v. United States, 221 U. S. 77 (1912). Justice Douglas felt the defendants
were certainly put on notice to guard carefully against violation of the statute,
and he puts the burden on the defendants to find out just what obeying the
statute involves. By so placing the burden, the majority opinion is permitting
courts to be less definite in their instructions, which permission could possibly
lead to excesses.

Such excesses are the principal concern of Justice Frankfurter in his
minority opinion in the Jacksonville case, on p. 501. As he points out ". . .

courts should be explicit and precise in their commands and should only then
be strict in exacting compliance. To be both strict and indefinite is a kind of
judicial tyranny." Digging into not-too-ancient history, he says that one

of the grievances which led to the Norris-LaGuardia Act was the generality
of the terms of labor injunctions. But with the growth in influence of admin
istrative agencies, and the increased complexity and flexibility of federal legis
lation have come greatly increased technicalities in our statutory set-up. A
party eager to find loopholes in legislation will continually ferret out some pro-
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cedure that the court has not specifically enjoined. To agree with Justice Frank
furter and to refuse the courts the right to set down a general decree might
result in taking away, in some instances, the right to hand down any effective
decree at all, since courts cannot possibly cover every loophole in a highly tech
nical act. They cannot enjoin in specific terms all contemptuous conduct.
Two solutions suggest themselves in this apparent conflict between the

immateriality of wilfulness as an element in a civil contempt action and the
necessity of a court's decree being definite. One is that proposed by Justice
Douglas in the Jacksonville case, when he said that the employer could have

petitioned the district court for a modification or clarification of the order.
As stated in Regal Knitwear Co. v. National Labor Relations Board, 324 U. S.

9, 15 (1945), "If defendants enter upon transactions which raise doubts as

to the applicability of the injunction, they may petition the court granting it
for a modification or construction of the order." Such a procedure, though,
could defeat its own purpose if parties who wanted to delay action constantly
sent their lawyers into court for "clarification."
Another answer might be that adopted by Oregon's Supreme Court. That

court, in State ex rel. Macleay Estate Co. v. Bailey, 132 Ore. 350, 285 Pac. 809

(1930), felt that where the decree is indefinite, the court should not make

finding of contempt, unless reasonably satisfied that defendant, as a person
of ordinary intelligence, knew his conduct violated the decree. Ensch v. Ensch,
157 Kan. 107, 138 P. 2d 491 (1943). Though Justice Douglas, in the Jackson

ville case, expressly states he is not overruling the lower courts in their finding
of lack of wilfulness, certain language in his opinion would seem to indicate

he favors making wilfulness an element of civil contempt. Thus, he speaks,
on p. 500, of "proclivity for unlawful conduct" and on p. 500, of the fact that

defendants knew they "acted at .their peril."
The holding of the Supreme Court in the instant case has thus extended

the right of federal courts to incorporate at least part of a statute in an in

junction by referring to specific sections of the statute, and has reaffirmed the

proposition that wilfulness is not an essential element of civil contempt.
WILLIAM LEVIN

REAL PROPERTY�A Devise of Real Property to the Children of the Testa

trix for Life, Remainder to her Grandchildren, or their Descendants

that Shall then be Living, creates a Vested Remainder in a Grandson

Liable to Divest Wholly only upon Death Leaving Descendants.

Alice Evelyn Garnett devised certain realty in the District of Columbia

to the American Security and Trust Co. to divide the net income arising there

from among her children, William H. Garnett, Evelyn Sidney Garnett, and

Rita Boykin, so long as any of them should live. The remainder in fee
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was devised "... to my grandchildren, or their descendants that shall then
be living." On the death of the testatrix there was one grandson living, a

moron. The children were relatively well along in years, and the chance of

their having children of their own was remote. Rita Boykin survived her

brothers. She also survived her son, Aubrey Boykin, the only grandchild
of the testatrix ever born. This suit is brought by the American Security
and Trust Co. to determine to which of the defendants the property in

question should go. All claim the property either through the three children

of the testatrix or as heirs of the testatrix. Held, the property in question
goes to the devisees of Rita Boykin under the residuary clause in her will.

The grandson took a vested remainder liable to divest only on the contingency
that he die leaving descendants and subject to partial divestment in open

ing up to let in the after born grandchildren. There were no other grand
children, and the surviving grandson left no descendants, therefore, his vest

ed remainder never divested. He predeceased his mother intestate, and, since
she was his sole heir, she took the estate, and it passed to her devisees on her
death. American Security and Trust Co. v. Worthen F. Garnett, et al., 81 F.

Supp. 21 (D. D. C, 1948).
The decision in the instant case involves two main issues. The first of these

is the question whether or not the remainder in the grandchildren is contin

gent or vested. Secondly, finding that it is vested, is it divested by the death
of the remainderman prior to the termination of the preceding particular
estate?
As to the first problem involved there seems to be little or no argument that

the remainder in question could be anything but vested, especially in view
of the decisions in the District of Columbia, holding that remainders should
vest wherever possible. In the language of the District of Columbia Code,
"A future estate is vested when there is a person in being who would have an

immediate right to the possession of the land upon the expiration of the inter
mediate or precedent estate, or upon the arrival of a certain period or event
when it is to commence in possession. . . ." 45 D. C. Code, � 812 (1940). In

many respects this section of the Code is merely declaratory of the common

law rule that the law will not construe a limitation in a will into an executory
devise when it can take effect as a remainder, nor a remainder to be contingent
when it can be taken to be vested as stated in Doe, Lessee of Poor, v. Consi-
dine, 6 Wall 458, 475, 18 L. Ed. 869 (1867). In that case it was also stated
that estates should vest at the earliest possible period unless there is a clear
manifestation of the intention of the testator to the contrary. The cases in the
District of Columbia have gone further than those in many other jurisdictions
in carrying out this policy of having an estate vest wherever possible. Thus in

Craig v. Rowland, 10 App. D. C. 402, 418 (1897), where there was a remain
der limited to the children of the life tenant or the descendants of such

children, and there was a requirement that such children or descendants shall
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be in being at the time of the death of the life tenant, the court held that
the children took vested remainders subject to open up and let in the partici
pation of after born children, and subject to divestment on their death prior
to that of the life tenant. The result in this last cited case is probably contrary
to that which would be reached in many jurisdictions where such language
would be held to create alternate contingent remainders subject to the condi
tion that one class survive the other, Tiffany, Real Property, (Abridged Edi
tion, 1940), sec. 236, but it is illustrative of the strong tendency in the Dis
trict to have remainders vest wherever possible. A more recent holding in line
with the Craig case that a remainder will vest is O'Neal v. District of Colum
bia, 132 Fed. F. 2d 601 (App. D. C. 1942), where actual words of survivor
ship were used in a gift to the daughters of the testator with a provision that
in the event that either of them should be dead at the termination of the
life estate the remainder was to go to the survivor. Cf. Fields v. Gwynn, 19

App. D. C. 99 (1901).
From the foregoing cases it is abundantly clear that in almost every case,

except where a condition precedent is so clearly expressed that the contrary
result could not be reached without torturing a testator's will out of all origi
nal meaning, a remainder will be held to vest, and that therefore any provi
sions which are conditions on the estate will be held to be conditions subse

quent upon which the estate will divest either in part or in whole.
Of course there is no question that the devise to the grandchildren was a

devise to a class subject to open up and let in the participation of after born

grandchildren, 2 Page, Law of Wills, � 1115 (2d ed. 1926); Tiffany, Real

Property, (Abridged Edition, 1940), Sec. 229, but such a condition does not

make a gift contingent nor does any divestment occur, if, as here, no new

members of the class are born.
It has been stated by many authorities in the District of Columbia that an

estate once vested will not be divested unless intent to divest clearly appears.
Doe v. Considine, supra; McArthur v. Scott, 113 U. S. 340 (1884); Ameri

can Security and Trust Co. v. Sullivan, 72 F. Supp. 925 (1947). In American

Security and Trust Co. v. Sullivan it was said that, "vested remainders will

not be divested by implication, but express language in the will must definitely
provide for divestiture." Thus, where there is a devise to a class with a pro
vision that, if any member of that class die leaving children or descendants,
they (the children or descendants) should take the share of their parent or

ascendant, the cases have held that this creates a vested remainder in the mem

bers of that class in esse which could only be divested in the event that a mem

ber of the class die prior to the termination of the preceding particular estate

leaving descendants or children. Pyne v. Pyne, 154 F. 2d 297 (App. D. C.

1946) ; Hauptmann v. Carpenter, 16 App. D. C. 524 (1900) ; American Securi

ty and Trust Co. v. Sullivan, supra.
A contrary result might be reached if the language of the will showed an
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intent of the testatrix to have the estate divest in the event that a grandchild
should die before the termination of the preceding particular estate leaving
no descendants as well as in the event that he should die prior to the termina
tion of the particular estate leaving descendants. But in order to sustain this

argument it would be necessary to make the will into something that it is
not in as much as the words "that shall then be living" would then have to

apply to the grandchildren as well as the descendants when it would seem

from the location of the comma as well as the grammatical construction in

the clause "to my grandchildren, or their descendants that shall then be

living, . . ." that the testatrix could only have meant that the requirement of
being alive apply to the descendants. Furthermore, to give the will this type
of construction would be contrary to the rule in the District of Columbia that

a divesting provision must appear in clear, express language.
There is some authority to the effect that the use of the word "or" indi

cates an intent to require survival. Note, 128 A. L. R. 306. The Restatement
of Property, � 2S2, using more guarded language, says that "or" in a devise
tends to require survival. A close examination of this proposition, however,
reveals that these authorities fail to distinguish between the use of the words
"or heirs" and the words "or descendants." In the former case, even though
the remainder be vested, the moment the remainderman dies during the exist
ence of the preceding estate he will necessarily have heirs, and, accordingly, he
is divested. Heirs may be ascendants as well as descendants. On the other
hand a person may or may not have descendants. Descendants are only those
who proceed from the body of another. Black's Law Dictionary; semble, Jewell
v. Graham, 24 F. 2d 257, 261 (App. D. C. 1928). When the word "descendants"
is used, obviously the class of persons referred to is only those who spring
from the ascendant, the remainderman in this case. If there are no descendants,
as in the instant case, and the gift is limited to "A or his descndants," it is
clear that the condition upon which the estate was to divest never occurred,
and that, being vested, it will pass to the heirs of the remainderman. But
even apart from the logical argument that the word "or" could not necessarily
indicate an intent to have survival when used with "descendants," there is
an abundance of authority attributing no such effect to the use of "or de
scendants." Craig v. Rowland, supra; In re Weir's Estate, 307 Pa. 461, 161
Atl. 730 (1932); McDougald v. Kennedy�Ga.�,45 S. E. 2d 654 (1947);
McBride v. demons, 294 111. 251, 128 N. E. 383 (1920).
An examination of the facts surrounding the gift in the instant case appears

to strengthen the results reached, especially when it is remembered that a

cardinal rule of will construction is that, if at all possible, a will should be
so interpreted as to avoid intestacy, a result which would follow here if the
language involved were held to create either a contingent remainder or a

vested remainder liable to divest on the death of the remainderman prior to
the termination of the particular estate. It appears that the testatrix was
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aware of the fact that she had, at the time, only one grandchild, that he was

a moron, that therefore he would probably have no children of his own, and
that, as a result, his mother would be his heir if he predeceased her. She must
also have been aware of the fact that her other children, being advanced in

years, were not likely to have any children either. Consequently, it must be

presumed that she intended the results that have followed, and a contrary
holding would frustrate this intent and create an intestacy.
Conclusion: The holding in this case is in line with the decisions already

laid down in the District. It forms one more link in the chain of cases which
sustain the proposition that in this jurisdiction, at least, remainders will be
held to vest wherever possible, and will not be divested unless the intent that

they do so is clearly expressed. As has already been indicated, it is also doubt
ful that a contrary result would have been reached in other jurisdictions. It
has always been the policy of the law to vest estates wherever feasible and not

to divest them unless the intent to do so is manifest.
C B. CHAPMAN, JR.

REAL PROPERTY�Where Husband Grants a Tenancy by the Entirety to

Wife a Tenancy in Common Is Granted with Right of Survivorship.

A husband deeded to his wife a half interest in land owned by him, with
the expressed intention that they should hold as tenants by the entirety. Held,
since the four essentials to an estate by the entirety or a joint tenancy were

not present (the four unities of interest, time, title and possession), the deed

was effective only to create a tenancy in common, but to give effect to the in

tention of the parties the deed was construed to give the wife a right of sur
vivorship to the husband's one-half interest. Runions et al. v. Runions, 207 S.

W. 2d 1016 (Tenn. 1948).
At common law the husband and wife were so nearly one that the husband

could not directly convey the legal title to his wife, though equity might uphold
such a conveyance after considering the motives, purposes, and good faith of

the husband. William v. Betts, 11 Del. Ch. 128, 135, 98 Atl. 371, 374 (1916).
In the development of Tennessee's jurisprudence this rule was first modified to

the extent of authorizing the husband to convey to the wife. Maclin et al. v.

Haywood et al., 90 Tenn. 129, 134, 16 S. W. 140, 142 (1891). The technical

reasons of the common law arising from the unity of husband and wife, which
would prevent a direct conveyance of property from husband to wife for a

valuable consideration, as upon contract or purchase, have long since ceased

to operate in the case of voluntary transfer of property as a settlement upon

her. Jones v. Clifton, 101 U. S. 225, 228-229 (1879). "Usually, under the

Married Women's Acts, but not always, spouses can contract with each

other. . . ." 26 Am. Jur. 860, Husband and Wife, � 255. Hence the law in gen-
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eral is that a husband may convey land to his wife and likewise the wife may
convey to her husband.
An estate by the entireties is the estate created at the common law by a

conveyance or a devise of property to husband and wife by which they take
the whole estate as a single person with the right of survivorship as incident

thereto, so that if one dies the entire estate belongs to the other by virtue
of the title originally vested. "To create an estate by the entirety, all four
unities must coincide; these are: Unity of interest, of time, of title and of

possession." Holt v. Holt et al., 185 Tenn. 1, 8, 202 S. W. 2d 650, 653 (1947).
This principle has been generally recognized in this country in the absence
of statutes changing the common law. Lang v. Commissioner of Internal Reve
nue, 289 U. S. 109, 111 (1933). Statutes which abolish or modify survivor

ship in relation to joint tenancies have generally left the characteristic un

touched in regard to tenancies by the entireties. Roulston v. Hall, 66 Ark. 305,
308, 50 S. W. 690, 692 (1899).
In the instant case the court concluded that since the four unities of interest,

time, title and possession did not coexist that a joint tenancy or a tenancy by
the entirety could not have been established, but that there was the unity
of possession which was sufficient to create a tenancy in common. The question
which the principal case raises is whether the intention of the grantor can

create a right of survivorship in a tenancy in common?
Numerous cases subscribe to the view that where from the language of the

instrument it is evident that the parties thereto intended to create a right of
survivorship, this intent will be given effect even though the instrument, by
reason of the absence of one or more of the four unities, did not create the
common law joint tenancy or tenancy by the entirety. This principle has been
upheld not only in cases where the grant specifically states that there shall be
a right of survivorship, as in In Re Brown, 60 F. 2d 269, 272 (D. C. Ky.
1932), where the deed conveyed land to husband and wife "during their joint
lives as tenants in common, with remainder in fee simple to the survivor of
them"; but also where the right of survivorship was not specifically stated but
was held to exist by the expressed intent to create a tenancy in the entirety,
as in Hicks et ux. v. Sfrankle et al, 149 Tenn. 310, 314, 257 S. W. 1044, 1045
(1924), where an estate by entirety was not upheld but survivorship was

deemed to exist by the clause: "To have and to hold . . . the parties of the
second part, their heirs and assigns forever, as an estate by the entirety."
From a reading of the cases it is manifest that the courts look for the intent
of the grantor as brought out by the language of the entire agreement rather
than searching for particular words. Only in a few jurisdictions has the right
of survivorship been denied because of rigid compliance with the common law
requirement of coincidence of the four unities, even though the intent of the
grantor, apparent from the language of the instrument, was to create a right
of survivorship. Pegg v. Pegg, 165 Mich. 228, 230, 130 N. W. 617, 618 (1911).



646 The Georgetown Law Journal [Vol. 37: p. 609

It appears that the majority of the courts are not concerned with whether
the interest created has a well settled name, so long as the grantor's intention
is present and no statutory or common law rules are transgressed. This deci
sion is certainly in line with the dictates of common justice that a man should
be able to convey to his wife whatever estate he desires without having his
intentions destroyed by tenacity to type or pattern.

JOHN C. MITCHELL

TORTS�The Federal Tort Claims Act Excludes Suits Against the Govern
ment Where the Agent Is Acting in a Discretionary Capacity.

The plaintiffs were owners of property on the banks of the Missouri River.
The Corps of Engineers of the War Department, under general authority from

Congress to develop the Missouri River, constructed dikes and revetments at

such an angle to the main current of the river that water was deflected upon
the land of the plaintiffs causing damage. Held, that a claim against the United
States for a tort committed by an agent acting in a discretionary capacity is

exempt under the Federal Tort Claims Act. Thomas v. United States, 81 F.

Supp. 881 (1949).
Traditionally the United States, as a sovereign, is immune from suit except

by express consent. Price v. United States, 17'4 U. S. 373 (1899). Because
of the great hardship involved in obtaining relief from Congress for tort in

juries committed by the government, the Federal Tort Claims Act was passed
by Congress. All legislation which reduces the immunity of the sovereign
and gives a citizen relief as a matter of right will be strictly construed by
the courts. Uarte v. United States, 7 F. R. D. 70S (S. D. Cal. 1948).
The Federal Tort Claims Act gives jurisdiction to the United States Dis

trict Courts to hear tort claims against the United States: ". . .in accordance

with the law of the place where the act or omission occurred . . .," provided
that "the United States shall be liable in respect of such claims to the same

claimants, in the same manner, and to the same extent, as a private indi

vidual under like circumstances . . . ," further providing that the provisions
of this act shall not apply to "any claim . . . based upon the exercise or per

formance or the failure to exercise or perform a discretionary function or duty
on the part of a federal agency or an employee of the government, whether

or not the discretion involved be abused." 60 Stat. 845, 28 U. S. C. � 931

(1946).
If the defendant in this case had been a private individual there is no doubt

but that the plaintiff would have had a good cause of action in the state of

Missouri. Scheurick v. Southwest Missouri Light Co., 84 S. W. 1003, 109 Mo.

App. 406 (1905).
The problem involved in the present case, therefore, is in construing the
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exemption from liability of the United States when the agent or employee is

acting in a discretionary capacity. This is the first case to be decided by the
federal courts on this particular point.
In the present case, the Corps of Engineers were acting under general au

thority of Congress to develop the navigable waters. The specific project to

develop the Missouri River had been authorized by Congress. However, the
act of formulating the method and filling in the details was discretionary and
the government was, therefore, not "liable for damages resulting from abuse
of that discretion or any error or mistake made in carrying it out." Thomas v.

United States, supra.
Although the court did not inquire into the legislative history of the Fed

eral Tort Claims Act, it is apparent from the report of the House Judiciary
Committee that jurisdiction was rightly refused in this particular case. Speak
ing of the exception to the act set out above, the report states:
"This is a highly important exception, intended to preclude any possibility

that the bill might be construed to authorize activity, such as flood-control
or irrigation project, where no negligence on the part of the Government agenf
is shown, and the only ground for suit is the contention that the same con

duct by a private individual would be tortious, or that the statute or regula
tion authorizing the project was invalid." H. R. Rep. No. 1287, 79th Cong.,
1st Sess. 5 (1945).
Just how far this exemption from liability will be extended by the courts is

highly speculative. The Congressional intent in so far as torts arising out of
irrigation and flood-control measures is plain and unambiguous. If the courts
should so desire to extend exemption from liability, they could do so by apply
ing the common law definition of a discretionary function. " 'Discretionary'
as applied to authority of a public functionary means the power or right to
act officially according to what appears just and proper under the circum
stances." Markall v. Bowles, 58 F. Supp. 463, 465 (1944).
By applying such a definition and construing the statute in favor of the

government, Uarte v. United States, supra, the liability of the United States
for torts committed by its agents would be very greatly restricted.
Conclusion�that the instant case was properly decided in accordance with a

literal construction of the Federal Tort Claims Act and in respect to the stated
Congressional intent. The possibilities of extending this exemption is, at this
time, uncertain. It will take more decisions to determine just how far the
courts will go in defining a "discretionary function" in relation to this statute.

GLENN G. DAVIS
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TRUSTS�An Irrevocable Spendthrift Trust under which Rights Have Vested
Although Partially Beneficial to the Settlor Is Validly Constituted and
Effectual Against Suit by the Settlor to Annul It.

John Hicks, pending a divorce proceeding with his then wife, Harriet Ann,
and pursuant to an amicable property settlement incidental thereto, executed
two trust agreements, one of which is the basis for this litigation. In its essence

this agreement provided (1) that certain shares of stock be delivered to the
trustee, Liberty National Bank, defendant herein; (2) that the income from
this stock be reserved to the settlor for life; (3) that the trust terminate on

his death and at that time all the trust assets, including undistributed income,
be distributed (a) one-half to his three children, in equal shares, with provi
sion that should any one of them precede him in death, leaving surviving issue,
such issue take the share of its parent and in the event that none of the
children or any issue survived, the share set aside for them should be dis
tributed according to his will; (b) the remaining one-half be distributed ac

cording to his will and should he die intestate, to his heirs-at-law according
to the statutes of descent of the District of Columbia; (4) that the trust

should not be altered, amended, or revoked; (5) that the trust be not sus

ceptible of assignment, anticipation, hypothecation, or seizure by legal process;
and (6) that the trustee in his discretion might advance to the beneficiary
sums of money from the principal for his necessities or comforts, the same to

be liquidated out of income subsequently distributable to him. The divorce
was effected. Hicks subsequently remarried, and a few years later announced
to the trustee his intention to revoke the agreement, requesting that the funds
and stock in the hands of the trustee be redelivered to him. The trustee re

fused and Hicks instituted this action to have the trust declared void, con

tending that it was made illegal by the reservation to himself of the income
for life free from the demands of his creditors and by vesting in the trustee

power to invade the trust corpus in his behalf; or if not illegal, the instrument
evidenced an intent to give the children only that which remained at his

death, as such was testamentary in character, and revocable at his election.
The trial court without an opinion granted on the pleadings the relief re

quested and the defendants appealed. Held�an irrevocable spendthrift trust
under which rights have vested although partially beneficial to the settlor is

validly constituted and effectual against suit by the settlor to annul it. Lib

erty National Bank et al. v. Hicks et al., No. 9598 (U. S. Ct. App., D. C. Cir.,
Dec. 13, 1948).
Of the turbulent, highly controversial subject of spendthrift trusts, the in

stant case uncovers no new facets. The English rule, to which a minority of
American jurisdictions adhere, is in settled opposition thereto, Brandon v.

Robinson, 18 Ves. Jun. 429, 34 Eng. Rep. 379 (1811); while the majority
of American jurisdictions, following the landmark case of Fisher v. Taylor,
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2 Rawle 33 (Pa. 1829) finding no contravention of positive law, uphold such
trusts. The District of Columbia, forum of the instant case, recognizes the

validity of such trust agreements on the well established grounds. Shelton v.

King, 229 U. S. 90 (1913), Fearson v. Dunlop, 21 D. C. 236 (1892).
Corollary to the development of the law of spendthrift trusts has evolved

the rule which originated in the Statute of Henry VII, ch. 4 (1487), to the
effect that all deeds of goods and chattels to the use of the person making
such gift shall be void and of no effect. This rule carried forward as the
common law of the various states and has been substantially reenacted by
statute in a number of them. N. Y. Cons. Law (1927) ch. 45, sec. 34, Ohio
Gen. Code (Throckmorton 1930) sec. 8617. The consequence of the rule is
to abrogate a spendthrift trust made to the sole benefit of the settlor, even

in those jurisdictions which uphold such trusts to the benefit of a third per
son. Roden v. Helm, 192 Mo. 71, 90 S. W. 798 (1905), Newman v. Van

Duyne, 42 N. J. Eq. 485, 7 Atl. 897 (1887), Mackason's Appeal, 42 Pa. 330

(1862), Brown v. McGill, 87 Md. 161, 39 Atl. 613 (1898). The various con

veyances by which the settlor reserves to himself some benefit in his trust

have made the rule extremely difficult, oftentimes contradictory, in its appli
cation. The difficulty consists specifically of the determination of the settlor's
interest as the sole benefit. On this point rests the solution to the problem of
termination as in the instant case, as well as to the problem of the availability
of the trust corpus for the debts of the settlor.
Where the settlor is the sole beneficiary in the absence of controlling equities

justifying such a trust as the youth, debility, insanity, or incompetence of the

settlor, the rule will apply ex rigore juris to invalidate the trust. Citizens' Na
tional Bank v. Watkins, 126 Tenn. 453, 150 S. W. 96 (1912). Where by the
terms of the trust, the income is paid to the settlor for life, and on his death
the trust corpus to be paid to designated remaindermen or to his children or

issue, he is obviously not the sole beneficiary and cases are to be found to
the effect that this is so though he reserve a general power of appointment
by deed or by will to defeat the remainder interest. Crumlish v. Security Trust
& Saje Deposit Co., 8 Del. Ch. 375, 68 Atl. 388 (1899); In re Thurston, 154
Mass. 596, 29 N. E. 53 (1891); Ludlam v. Ludlam, 194 App. Div. 411, 185
N. Y. Supp. 343 (1920). Where the income is paid to the settlor for life and
on his death, the corpus be conveyed to his estate, Long v. Tradesmen's Na
tional Bank & Trust Co., 108 Pa. Super. 363, 165 Atl. 56 (1933), to his
executors or administrators, Johns v. Birmingham Trust & Savings Co., 205
Ala. 535, 88 So. 835 (1921), Kingsbridge Imp. Co. v. American Exchange
Pacific National Bank, 222 App. Div. 31, 225 N. Y. Supp. 355 (1927), or as

he should by will or deed appoint, Faulkner v. Irving Trust Co., 231 App. Div.
87, 246 N. Y. Supp. 313 (1930), he is the sole beneficiary. Where the settlor
reserves the power to appoint the remainder interest by will alone and pro
vides in default of such will, the property shall be conveyed to his heirs or
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next of kin, the cases conflict, reconciliations are inadequate, and a resultant
confusion exists. There is authority for the proposition that in such cases, the
heirs of the settlor take by descent and hence the settlor is the sole bene
ficiary. Fidelity & Columbia Trust Co. v. Williams, 268 Ky. 671, 105 S. W.
2d 814 (1937), Brown v. Renshaw, 57 Md. 67 (1881), Raffel v. Safe Deposit
& Trust Co., 100 Md. 141, 59 Atl. 702 (1905). At the same time, other
courts have espoused the view that the heirs have a separate interest which
they take as purchasers, hence the settlor having created a valid remainder in
terest is not the sole beneficiary. Gray v. Union Trust Co., 171 Cal. 637, 154
Pac. 306 (1915), Peter v. Peter, 136 Md. 157, 110 Atl. 211 (1920), Allen v.

Safe Deposit & Trust Co., 177 Md. 26, 7 A. 2d 180 (1939). This latter view
has been adopted to some extent in the Restatement, Trusts � 127, in sub
stance that the settlor here gives some indication of an intention to make his
heirs or next of kin the beneficiaries of the trust and to confer an interest upon
them of which they cannot be deprived except by a testamentary disposition.
For discussion, see Scott on Trusts, Vol. 1, Sec. 127, and Griswold, Spendthrift
Trusts Created in Whole or in Part for the Benefit of the Settlor, 44 Harv.
L. Rev. 203 (1930).
The Court in the instant case found on the basis of Hurt et al. v. Gilmer

et al., 40 F. 2d 794 (App. D. C. 1930), that a trust once validly constituted

may not be terminated without the consent of all the cestuis que trust. Fur

ther, that the children of Hicks took a vested remainder in the trust corpus
and by adopting the view of Allen v. Safe Deposit & Trust Co., supra, that
the heirs and next of kin of Hicks took an interest in the nature of a re

mainder. Finally, that although the provision for the spendthrift life estate

was invalid, this provision was severable from those provisions which estab
lished valid beneficiary interests and the trust itself was valid against his

attempt to impeach it. On the instant facts, the decision resulted in no in

equities and the Court specifically restricted it, emphatically reserving opinion
as to a similar suit raised in behalf of Hicks' creditors. This would seem to

imply that the Court recognizes a difference in the legal standard to be ap

plied. As is noted above there is only one standard, that of sole benefit, and
it would seem anomalous to find within the same body of law that a single
provision in a trust instrument could be construed to mean sole benefit in the

one case and multiple benefit in the other. On the other hand, should the
Court apply the rule of this case against a creditor seeking to apply the trust

corpus in satisfaction of the settlor's debts, such application would be tanta

mount to holding that a debtor can completely insulate his property against
the attack of a creditor and at the same time retain to himself through the

power of appointment the right to disenfranchise his heirs and to alienate the

remainder in the trust corpus for a present valuable consideration. To point
out that the policy of the law in regard to the rights of a creditor in the prop

erty of his debtor would be restricted thereby is only to belabor the obvious.
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The instant controversy was of first impression in the District of Columbia.
There was no controlling precedent. It will be interesting to note whether or

not the court will consider the precedent here established as controlling
when the question here presented is raised in behalf of a creditor.

RICHARD J. FLYNN

WILLS�Probate Denied Where Witnesses' Signatures Are on Envelope En

closing the Body of the Will.

Testatrix prepared and signed a will, which she thereupon sealed in an en

velope. Her daughter wrote on the envelope the words "My Last Will and Tes
tament." Two nurses, at least one of whom had been present during the above

proceedings, then affixed their signatures to the front of the envelope. After
testatrix' death, the envelope was opened by a bank trust officer, at which
time the envelope showed no evidence of having been tampered with. Probate
was denied. In re Lee's Estate, 80 F. Supp. 293 (D. D. C. 1948).
According to the authorities, the decision in the instant case is right. The

general rule is that the witnesses must sign on the same sheet as testator, or
on one physically connected therewith. Shane v. Wooley, 138 Md. 75, 113 Atl.
652 (1921); Rollinson, Wills � 118 (1939). But the courts and text writers

agree that a signature by the witnesses on an envelope containing the will is
not sufficient to satisfy this requirement. Shane v. Wooley, supra; Vogel v.
Lehritter, 139 N. Y. 223, 34 N. E. 914 (1893) ; Atkinson, Wills � 127 (1937);
Page, Wills � 370 (3d ed. 1941); Thompson, Wills � 128 (2d ed. 1936). The
decision is proper from the point of view of pertinent precedent as well. There

being no statute specifically covering the point, nor any District of Columbia

case, Judge Tamm of the District Court of the United States for the District
of Columbia relied on Maryland precedent, since the District of Columbia
common law is based on the Maryland common law and as Judge Tamm
stated: "Our statute on this particular matter is based on the Maryland and
English statutes and the only changes are 'verbal and inconsequential' so that
this court must be guided by the decisions of the Maryland Court." The Mary
land principal case, Shane v. Wooley, supra, had an even stronger case for pro
bate; in that case the witnesses signed across the seal of the envelope. How
ever, probate was denied, the court holding that a will is not sufficiently at
tested when it is signed by testator, placed in an envelope, which is then sealed,
and the attestation clause and the witnesses' signatures are then written across

the sealed portion of the envelope, even though there was no statutory pro
vision requiring the witnesses' signature to be at the end of the will. The
Maryland court's holding was based largely on the assertion that the attesta

tion, if not on the same sheet of paper as testator's signature, must be on a

paper physically connected therewith. There was here, the court held, no

physical connection between the envelope and its contents.
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It is submitted, first, that there was physical connection in both the District

and the Maryland cases. No particular mode of connection seems to be pre
scribed by law. In order to keep the door to fraud closed, it is necessary
that there be such physical connection as to satisfy the court that the wit
nesses, in writing their names, had the intention of attesting. In re Goods of
Braddock, 1 P. D. 433 (1876). Physical connection was held adequate where
the paper signed by the witnesses was attached to that signed by testator
by a string. In re Goods of Horsford, L. R. 3 P. & D. 211 (1874) ; by a pin,
In re Goods of Braddock, supra; by a staple, In re Moro's Estate, 183 Cal.
29, 190 Pac. 168 (1920) ; by a clipless fastener, In re Dunlap's WiU, 87 Okla.
95, 209 Pac. 651 (1922); and even where the sheets were supposed to be
fastened by mucilage, but failed to hold because of a defect in the mucilage,
Bolton v. Bolton, 107 Miss. 84, 64 So. 967 (1914). It would seem that there
is no greater physical connection in these cases than in the envelope cases.

The weakness of the distinction becomes apparent when it is considered that
physical connection would be adequate where the witnesses signed an en

velope which was then paper-clipped to the body of the will, but not where
the will is lodged, albeit much more securely, within the envelope.
In addition to satisfying the requirements of pure physical connection, it is

submitted that sealing a will inside an envelope, with contemporaneous sign
ing on the outside by competent witnesses, with no evidence of the seal's being
tampered with before its being broken by proper authority, or by available
and disinterested party, is much more presumptive of the absence of fraud
than fastening sheets together with paper clips or staples. In the latter cases,
pages in the will could easily be surreptitiously substituted after attestation,
but not so in the envelope cases.

It is to be noted that the authorities cited supra as holding the envelope
cases not entitled to probate assign no other reason other than the mere ex

planation that there is not sufficient physical connection in such cases.

From the foregoing, it would seem that the holding of Shane v. Wooley,
supra, imposes requirements not contemplated by statute. It unnecessarily
frustrates the intentions of testators who are ignorant of such hyper-technical
requirements and draft their final testamentary dispositions without assistance
of counsel.
The court did not attempt to buttress its opinion by seizing upon the word

"subscribed" in the District statute, 19 D. C. Code � 103 (1940), applying
to witnesses' signatures, as meaning that the signatures should be written under
testator's signature. It would seem that this point was well ignored, as its
consideration would result in unduly literal interpretation of the statute.

There seems to be no particular rationale, either express or implied from
the facts, for the holding of the Lee case. The District Court apparently
bowed to a illogical precedent.

CALVIN H. COBB, JR.



BOOK REVIEWS
MR. JUSTICE BLACK�by John P. Frank.1 New York: Alfred A. Knopf. 1949.

Pp. xix, 357, iv. $4.00.

This book is a superficial sketch of a man who became a Supreme
Court Justice. It has little to recommend it as a biography. Its values
are to be found in the excerpts from Mr. Justice Black's Supreme Court

opinions and in the excellent photograph of the Justice on the dust-

jacket.
John Frank's capacity to do an outstanding analysis of Hugo LaFay-

ette Black as a Justice of the Supreme Court is not to be gainsaid. His
intimacy with the Justice qua Justice, the empathy he has for the Jus
tice's work on the Court, his knowledge and conception of the function
of the Supreme Court in our political system could all add up to superior
judicial biography. Frank chose not to write that book. Instead he
has undertaken the role of reporter, putting into book form those things
which can be found in almost any newspaper morgue in Alabama. And
then the 139 pages of biography manage to convey little more than
McCune put into five pages of The Nine Young Men.2 It is unfortunate
that Frank did not leave the reporting to McCune, and McCune the

analysis of the Court and its functions to Frank. Both books would
have been the better for it.
The larger, and by far the better, portion of the book is devoted to

selected excerpts from selected opinions of Mr. Justice Black. The
selection is good. It represents a real cross-section of the work of the
Justice on the Court. And though the opinions necessarily suffer from
removal from their settings, Frank's talent in writing the introductory
paragraphs does much to restore perspective. Indeed, at times, he seems

to set out in the prefaces the inarticulate major premises which the

opinions themselves fail to reveal. For example, in introducing the

opinion in Tiller v. Atlantic Coast Line R. R., 318 U. S. 41 (1943),
Frank writes:

"This opinion is chosen for two reasons. First, because it illustrates one of
Black's deepest convictions, the conviction that injuries to workmen are as

much a part of the cost of industry as raw materials or building construction,
and that industry should pay all its costs."3

1 Professor of Law, Indiana University School of Law.
2 Pp. 26 et seq. (1947).
3 P. 230.
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This analysis gains added importance when considered with the con

flict of opinions recently handed down in Wilkerson v. McCarthy, No.
53, OT. 1948 (January 31, 1949). And again in introducing United
States v. Bethlehem Steel Corporation, 315 U. S. 289 (1942), Frank
hits the jugular:

". . . the opinion was so written as to come close to inviting Congress to take

comprehensive action to control profits. . . ."4

The biographical material is less revealing. Though the text provides
little of novelty it provides much basis for speculation: Is there a con

nection between Black's days as a public prosecutor and his views on

harmless error in criminal cases? Did his Senatorial investigation duties
formulate his position in cases of search and seizure? What influence did
his legislative initiation of the F.L.S.A. have on his interpretation of that
statute? . . . ad infinitum. With the biographical materials to be found
in this book anyone can guess as to the answers. Frank was in a position
to make informed guesses, but such revelations must await a later date.5
In short, my quarrel with the book is that it ends where it should have

begun. Frank's last sentence states that Mr. Justice Black's "significance
as a Justice is that he knows what to do with the power thus given
him."6 Here is the area of current dispute; here is where Frank's

advocacy of Black's position might have been significant; and here is

where Frank fails. The error of omission is far greater than the error

of commission.
PHILIP B. KURLAND*

FREE SPEECH IN ITS RELATION TO SELF-GOVERNMENT�by Alexander

Meiklejohn. Harper and Brothers, New York, N. Y., 1948. Pp. xiv, 107. $2.00.

It is always most interesting to watch a first-class teacher in action.

When his lesson bears on a concept that is fundamental to democracy
but elusive in itself and likewise controversial, the interest is heightened.
And when he brings to the discussion both the skills of a trained logician
and a high sense of the intellectual responsibilities of citizenship, one

is quite caught up in his holding of "class." This is the spectacle afforded

by the present book. It has a further fascination that I almost hesitate

4 P. 205.
5 See p. v.
6 P. 139.
* Member of the New York Bar; Guggenheim Fellow, 1948-49.
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to mention, lest I seem to undermine my sincere eulogies. The teacher-

logician-citizen here is not a metaphysician, and his thought admittedly
does not anchor itself in ultimate transcendental values; in consequence
(and this was my own experience in reading him) there is about his

theory a curious air of unreality. I do not wish the comparison to be

disrespectful, but I confess I had the sensation of assisting at a sort
of dialectical rope-trick. The performer was most agile and the rope
itself most substantial, but the whole thing seemed to hang in the air.
Dr. Meiklejohn's immediate concern is with the various attempts to

"thrust back Communist belief" (p. 46) by the suppressive activities of
the FBI, by the Un-American Activities Committee, by the Department
of Justice and its Immigration Service, by the President's Loyalty
Order, etc. His position is that "all these are false in theory and there

fore disastrous in practice" as so many contraventions of the right of
free speech. The outline of his argument is simple: The essence of the
American political system is "self-government"; "the principle of the
freedom of speech springs from the necessities of the program of self-

government"; by the same token it is an absolute principle, if understood
of the right of "public speech" in distinction from "private speech";
therefore it admits no exceptions, no invasions by governmental authori
ty; in particular, the doctrine of "clear and present danger" actually
"annuls the most significant purpose of the First Amendment" (p. 29).
The first lecture, "The Rulers and the Ruled," sets out the concept

of self-government as the basic norm of interpretation of the guarantee
of free speech. The second, "Clear and Present Danger," attacks the
famous Holmesian doctrine. And the third, "American Individualism
and the Constitution," seeks the philosophical root of this false doctrine;
it also contains the author's own philosophy, if only in suggestive outline.
A concluding chapter, "Reflections," indicates further lines of inquiry
into the meaning and applications of the principle of free speech.
The whole argument is tight, not without involutions, developed only

sparingly. Hence I hesitate to summarize it. On Dr. Meiklejohn's own

admission, the essential premise, the concept of self-government, is par
ticularly difficult: "And the crux of the difficulty lies in the fact that
in such a society [as ours] the governors and the governed are not two

distinct groups of persons. There is only one group�the self-governing
people. Rulers and ruled are the same individuals. We, the People, are
our own masters, our own subjects" (p. 6). Dr. Meiklejohn solves the

difficulty in terms of the "basic agreement" on which, to his mind, the
whole concept of American political freedom rests. The agreement con-
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tains a two fold element: "We, the People, acting together, either di
rectly or through our representatives, make and administer law. We,
the People, acting in groups or separately, are subject to the law" (p.
11). Moreover, it seems that we are subject to the law precisely because
we have made it: "No man is called on to obey a law unless he himself,
equally with his fellows, has shared in making it" (p. 10). We are there
fore governed, bound to obey; on the other hand, it is we who govern
ourselves, and our obligation to obey is ultimately self-imposed. This
is the meaning of government by consent.
I suspect that it is this part of the author's thought that will cause

most difficulty. The basic intuition is sound enough that the public
order, which is the state, is the result of the consensual cooperation of
its members, ever renewed in a daily plebiscite; that government is not

above the order but in it, in vital union with the willing consent of the

people; that the relationship of governors and governed is not estab
lished by force or compulsion. The American system is indeed the most

daring historical realization of the medieval principle that the com

munity is the source of law, and the most effective institutionalization
of the maxim of Edward I in his famous summons of the bishops to the

Parliament of 1295: "Quod omnes tangit, ab omnibus approbetur," or

of Papinian's dictum, repeated by Bracton, that "lex est communis rei

publicae sponsio," the common engagement of the republic. Moreover,
no other political system has gone so far in erecting safeguards of liberty
by adding to the ancient principle of the legal limitation of government
the modern principle of the political responsibility of government. And
it is the institution of free speech which, together with a free electoral

system, is the agency for enforcing this responsibility. In a word, the
United States is a unique experiment in constitutionalism. I do not pre

tend to be an expert in the matter, but I gather that there has never

been complete agreement about all the implications of the experiment.
Naturally enough. We have attempted a unique solution to the ancient

problem of ruler sovereignty vs. popular sovereignty, or authority vs.

freedom in society. But the solution is as unstable as the position of the

problem is variable; and even with the limits of general agreement the
fundamental conflict persists, as witness the controversy between Jeffer
son and Marshall.
At all events, Dr. Meiklejohn essays his own interpretation of trie

American experiment. Unfortunately he is brief, and one is left to

guess at the ultimate assumptions of his thought. On the face of it, it

looks like an attempt to read Rousseauism into the American Constitu-
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tion�to solve the central problem of politics by the Rousseauistic trick
of the identification of the government and the governed. To this is

apparently added a solution of the moral problem of authority in terms

of the Kantian principle that all submission to heteronomous law or

will is somehow necessarily violative of freedom. I call Rousseauism a

"trick," because I do not think that the identification he postulates
will stand up either under a sociological analysis of political society�
any political society�as it is, or under an ethical analysis of political
society as it ought to be. And as for the Kantian principle, it is philo
sophically untenable. However, the immediate question would be whether
Dr. Meiklejohn actually gives an account of what happened in 1776
and 1787 and of the ideas that guided the happening. For my part, I
do not think so. The question precisely is whether the Founding Fathers'
idea of "government by consent" is actually Dr. Mieklejohn's idea of

"self-government." I say, I do not think so. And unfortunately Dr.
Meiklejohn's limits of space forbade him a full development of his thesis,
that might persuade one to the contrary.
There is, of course, an hypothesis in which the problem of authority

will logically be solved, or dismissed, by some form of identification of
the government with the governed. One must come to some such identi
fication if one denies that there are objective norms and ideas and com

mon values that have to be realized by the cooperative endeavor of
rulers and ruled, and that are therefore the ultimate measure both of
the reasonableness of the obedience of the ruled and of the rightfulness
of the commands of the ruler. After making this denial, if one wants to

keep the citizen free, one must somehow arrange that he obey only him
self; otherwise there is no way to rescue him from the tyranny of the

arbitrary heteronomous will of "those in power." It seems that Dr.

Meiklejohn actually does make this denial, or at least that he logically
ought to. He instances with apparent approval Holmes's well-known

scepticism with regard to the inherent personal dignity of man; con

sequently he ought to deny that there is an order of human ends that

imposes itself on the human and political conscience as imperatively
necessary, apart from any antecedent free consent to strive for these
ends. In the absence of such an order of ends, sovereign at once over

ruler and ruled, there is no logical way to safeguard what Dr. Meikle

john conceives to be the essential dignity of man, his political freedom,
save by an appeal to illimitable popular sovereignty, against the dangers
of unlimited ruler sovereignty. However, this appeal itself is dangerous,
in fact disastrous, as the history of Continental political theory and
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practice in the nineteenth century amply attests. The rex sulutus a lege
is hardly a worse enemy of human freedom than the populus solutus
a lege.
Dr. Mieklejohn is not unaware of this fact. In fact, no one could be

unaware of the eternal problem: "Quis custodiet custodes?" However,
I do not see that he gives an answer. True, in his last chapter he en

larges upon the concept of the common good and its general content�
unity, justice, tranquillity, defense, welfare, equality, liberty. However,
this development is not brought to bear on the problem broached in the
first chapter�the concept of "self-government" and the contents of
the pact on which the American plan of government rests. In terms of
the familiar distinction, he regards the pact simply as pactum sub-
jectionis, the consensual will to an organization of political authority,
the establishment of a particular kind of constitutional government.
He does not deal with the pactum unionis, the will to a common life in
a body politic, whose ends are accepted, not created, by the contracting
wills; this is the will to form a state, an order of peace and justice, whose
contents are not purely formal or procedural but substantive and mater

ial. However, the two pacts that respectively form the state and organize
a government are inseparable. And to divorce them is fatal to any
balanced theory of any political institution, perhaps especially that of
free speech.
It is misleading to say: "All other purposes, whether individual or

social, can find their legitimate scope and meaning only as they conform
to the one basic purpose that the citizens of this nation shall make and

obey their own laws, shall be at once their own subjects and their own

masters" (p. 15). As it stands, this statement subordinates the exigencies
of the common good to the exigencies of a mode of government, which
to me is political nonsense. In particular, it seems to beg the whole ques
tion of free speech. The question precisely is whether the exigencies of

the common good of the state can ever justify in principle restrictions on

the workings of a political institution, free speech, which is simply an

exigence of a form of constitutional government whose whole raison

aV etre is the common good, and whose whole purpose is to seek the com

mon good by emphasizing the joint political responsibility of rulers and

ruled to the common good.
By a manner of happy inconsequence; Dr. Meiklejohn does not rest

his case for unlimited freedom of "public speech" on the petitio principii
involved in his theory of the Constitution and the pact on which it is

based. As a matter of fact, his special theory of self-government is not
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integral to his case; I wonder why he wished to cause difficulty by bring
ing it in. It would be sufficient to lay it down that a constitutional sys
tem in which the people are to share in power requires for its working
in a mature society the institutions of freedom of opinion, of speech, of
the press, of association, since these are the congruous means for the
vindication of the rights and interests whose organized and harmonious

totality constitute the common good. Actually, Dr. Meiklejohn uses

his theory simply to establish the "right to hear," or better, the public
need to have expressed all the views that are relevant to the public
interest. (This is the theory of Horack and others�a good theory,
provided it is not made exclusive, and entails no concessions to the idea
that the individual exists for society.) However, this theory does not
substantiate the view that freedom of speech must be an absolute, un
limited.
When the chips are down, i.e., when the crucial issue comes up, whether

(in Holmes's words) there are certain "substantive evils" which Con

gress has the right to prevent by inhibiting free speech, Dr. Meiklejohn
does not appeal to the principle of self-government or to the "need to

hear" theory, but to a political decision with regard to the exigencies
of the common good that was reached after weighing the evils involved
in the alternatives�suppression or unlimited freedom. "In the judgment
of the Constitution," he says, "some preventions are more evil than
are the evils from which they would save us" (p.48); the abridgment
of freedom of speech, in order to prevent evils, would be a greater evil.
And again: "We have measured the dangers and the values of the

suppression of the freedom of public inquiry and debate. And, on the basis
of that measurement, having regard for the public safety, we have de
cided that the destruction of freedom is always unwise, that freedom is

always expedient. The conviction recorded by that decision is not a

sentimental vagary about the 'natural rights' of individuals. It is a rea

soned and sober judgment as to the best available method of guarding
the public safety" (p. 65; cf. p. 68). This makes good sense. The only
question is whether the American people actually have made any such
absolute and sweeping decision, and recorded it in the Constitution

(understanding, as one must, that "the Constitution" means not merely
the written document but also its surrounding literature of interpre
tation�judicial decisions, practical construction in legislation, etc).
In this regard Dr. Meiklejohn is not convincing. His ultimate arg

ument to show that the American people have made this absolute de
cision is the following: We have decided to be self-governing; but any
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abridgement of free speech leads to "the breakdown of self-govern
ment" (p. 68); therefore it is wrong, as being incompatible with our

basic decision. But this seems to me a bad argument. First, the leap to
the dreadful consequence is dialectically as well as politically unwar

ranted. Secondly, the argument seems to involve Dr. Meiklejohn in the

petitio principii which one thought he had avoided�that of postulating
unlimited free speech as an immediate exigence of a program of self-

government, thus absolutizing a political institution at (it may be) the

expense of the common good which that institution is supposed to serve.

Nor is it any good to say that unlimited free speech is of the very
essence of the common good and therefore absolute; for that is the pre
cise question under dispute. And the possible subsumption�that un

limited free speech is of the essence of self-government, which is of the
essence of the common good�seems to me only to widen the circle,
not break out of it.
I confess I am troubled by this absolutizing of a political institution

(it is being done today also in regard of another political institution�

separation of Church and State). Antecedently one supposes that the

value of any political institution is relative, functional to a higher good,
personal or social. One supposes too that the workings of political
institutions are subject to the dictates of political prudence, precisely
because they are means to ends. But Dr. Meiklejohn's theory seems to

leave no room for political prudence; he wants his political principle
absolutized and all the cases settled a priori. In a judicial or legis
lative policy of making exceptions to the rule of unlimited free speech
he would see, as its basic vice, some distrust of the civic intelligence
and man's power to govern himself (p. 68). But may one not see in

his absolutism a distrust of our capacities for political prudence�our

ability to settle individual cases justly, on their merits? Obviously, any
doctrine of exception (like Holmes's clear, present and serious danger
doctrine, or even Brandeis' theory of emergency) is liable to abuse.

And popular hysteria may sway legislative or even judicial judgment.
But must we believe in the inevitability of abuse or of hysteria, and for

this reason fly to some absolutisms?
In all this I have been concerned simply with Dr. Meiklejohn's arg

ument, not with the problem of free speech itself. As he himself says

of Holmes, "one is uneasily aware of the dangers of his rhetorical

skill " and of his dialectical keenness. But I confess I found his arg

ument more seductive than valid, more stimulating than convincing. He

criticises the "philosophic weakness" in Holmes's legal theory, on



1949] Book Reviews 661

grounds that "it gives no adequate account of the deeper social ends and
ideas upon which the legal procedure depends for life and meaning"
(p. 74). I should have to criticise his own political theory, on grounds
that the political process also depends for life and meaning on ideas
and on personal and social ends of which he gives no adequate account.
This is why I said in the beginning that his argument seems to be sus

pended in the air. There is no space to deal further with its details�for

instance, with the pivotal distinction between "private speech" which
is subject to restriction, and "public speech" which is not; I find it
difficult to understand this distinction and its application, save in terms
of a theory�which I should reject but which I expect Dr. Meiklejohn
rather favors�that the state is The Whole.
Let me in conclusion merely indicate one other detail that contri

butes to the impression that his theory moves somewhat in a void�

I mean his failure to come to grips with the precise nature, scope, extent,
bearing and imminence of the contemporary Communist threat to
human freedom, personal and social, as this threat is relevant to the

problem of the First Amendment's guarantees. It is, I think, superficial
to canonize as "Americanism" (p. 46) Holmes's dictum: "If in the

long run the beliefs expressed in proletarian dictatorship are destined
to be accepted by the dominant forces of the community, the only
meaning of free speech is that they should be given their chance and
have their way." This view is, of course, entirely logical in the context
of Holmes's sceptical relativism in regard of truth and his secularism
in regard to human values. But I for one do not believe secularism
and sceptical relativism are the American philosophy of life, the

premises from which we are derive the meaning of our political insti
tutions. If they were, our fundamental rights and liberties would be
mere formalities, empty forms whose endangering one could view with
indifference. As it is, these rights and liberties have inherent sub
stance in that they rest on clearly discoverable convictions in the order
of absolute truth. They presuppose a material moral homogeneity in
our people that is the dynamic of our free society. And it is the philo
sophical and religious bases of this moral homogeneity that Communism
tends to subvert, and not alone a certain set of political forms or

economic institutions. I should consider it indisputable that government
has a function in regard of the protection of this moral homogeneity.
Admittedly, the function is difficult to define; and to discharge it in
a manner that is just and compatible with loyalty to the basic Ameri
can method of persuasion is a task requiring the highest political pru-
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dence. This said, it remains true that nothing is gained by a failure
to measure the problem in its full dimensions.
I fear I have done poor justice to a valuable book by a thinker

of high seriousness and competence. I would therefore make up by an

utterly sincere recommendation of the book to every thoughtful Ameri
can. Its insights and in particular its powerful challenge to our think
ing make it indispensable.

JOHN COURTNEY MURRAY, S.J.*

ANTI-TRUST LAWS et al v. UNIT OPERATION OF OIL OR GAS POOLS�
by Robert E. Hardwicke. The Maple Press Company, York, Pennsylvania, 1948.
Pp. ix, 300. $1.50*

Mr. Hardwicke seems to be eminently qualified to discuss the tech
nical problems of the oil industry from the viewpoint of their relation
ship to the antitrust laws. He is a practicing attorney who has specialized
in the laws and problems relating to oil and gas conservation. In this
book he has made a convincing case for unit operation of oil or gas pools.
However, one is left with the impression that the unit operation plan'
may well have the practical effect of serving the interests of the larger
companies in the oil industry and of limiting the production of oil at
the expense of the small producer and of the consumer.

Units operation and its advantages as described by the author may be

summed up as follows: it is employed where a number of individuals

or companies drill wells which take oil from a single pool. Independent
operation of wells in a field or pool results in the ultimate loss of large
amounts of oil and gas. Gas often can not be utilized by the small

independent producer and thus no effort is made to save it. Production

of oil at too great a rate, without maintenance of sufficient gas pres

sure to bring the oil to the surface, results in a much lower total yield.
Such production often results from the efforts of individual operators
to secure as much of the oil from the pool as possible. To prevent oil

being drained from under their land, the other operators in the field

must likewise operate at maximum production. Then, in a number of

instances, the injection of water or air into wells in a field will result in

obtaining oil which otherwise would not be recovered. Such operation

* Editor, Theological Studies, Woodstock College, Md.

* The views herein expressed are those of the reviewer and do not necessarily repre

sent those of the Department of Justice.
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can only be effective where the entire field is being operated as a unit.
In unit production all owners of land in a single field agree on methods
of operation and share in the production of oil and gas on an agreed-
upon basis. Naturally the problem of unit operation arises only where
two or more individuals or groups own rights in a single field.
The problem as it is set forth in the preceding paragraph leaves little

argument as to its advisability as an efficient means of operation. How
ever the author gives no consideration to opposing views in the in

dustry that unit operation is not in all cases the most efficient method
of production. Having established the necessity for unit operations the
author makes an extensive review of antitrust laws and relative decisions,
both federal and state, of opinions of interested officials and reports by
groups such as the American Bar Association and the American Petro
leum Institute extending from 1924 to date.
In considering the legality of unit operation, the author's principal

concern seems to be whether such operation carried on under sanction
of state laws would violate the Sherman Act or whether federal legis
lation authorizing such operation is necessary. He concludes that such
authorization is probably not necessary to permit unit operation of
a single field or pool, and he points out that the legislatures of 12 states

have passed legislation authorizing cooperative development of private
ly owned lands. For effective operation it is necessary that all owners
within the field join, and there is always the possibility that a recalci
trant operator will refuse to cooperate. The author suggests that some
form of compulsion may be justified. The author has given no consider
ation to the problem of the small independent producer owning one

or two wells in a field, who may not be able to even meet his operating
expenses if forced to limit his production to the extent demanded

by the major producers in the field. Does a state have the power to

enact legislation which can have the effect of forcing the small inde

pendent from the field?
He argues that while unit operation may result in a reduction of

the rate of production from a single field the reduction will be so incon

sequential as compared to total oil production, that the principle of
de minimis keeps the activity from coming within the federal antitrust
laws. But effective utilization of the principle of unit operation envis
ions the extension of such operation to all fields where unit operation
can properly be used. The effect on production of unit operation of
a single field may be slight, but such operation of a large number of
fields might greatly affect production. A better argument would seem
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to be that unit operation, where conditions justify its use, results in a

more efficient and complete recovery of oil, and any restriction of pro
duction incident thereto would only be temporary and of little effect.
The author is purportedly dealing with the necessity for unit opera

tion and the effect on it of the antitrust laws. The advisability of unit
operation is predicated upon the proposition that it results in a more

efficient production of oil. Over-production is another problem. This
the author recognizes by stating that he is concerned only with unit

operations, yet he constantly refers to the dangers of over-production
and means by which it can be curtailed. For instance, he spends a page
and a half discussing an article by Isaac F. Marcosson in the Satur
day Evening Post of February 21, 1931, which bitterly attacks the anti
trust laws for preventing curtailment of oil production. The argument
for necessity of unit operation is weakened by the veiled attacks on

the federal antitrust laws for preventing agreements among the oil

companies to limit production. One wonders if perhaps out of unit

operation might not come agreements to limit competition, and if this
is not the intent of the proponents of the plan.
If unit operation is used as an entering wedge for agreements among

oil companies to cooperate not only in production from a single field,
but also in the marketing of oil, then the whole scheme might well be
held to violate the antitrust laws. The author gives little consideration

to methods for avoiding these possible abuses of unit operation.
JOHN S. JAMES*

CASES AND MATERIALS ON LEGISLATION�-by Horace E. Read and John W.

MacDonald. The Foundation Press, Inc., Brooklyn, N. Y., 1948. Pp. xiviii,
1357. $8.50.

The study of "legislation" and its integral component, statutory in

terpretation and construction, are relatively newcomers in the curricula

of law schools and law study. There is no doubt as to the importance
of the subject and the desirability of training and developing the stu

dent in the methods of legislation, the legislative process, the judicial
techniques and approaches to the interpretation and construction of

statutes, and the maxims or rules developed by courts as aids in deter

mining the meaning of statutory language. A brief review of the character

* LL.B. (1939) Georgetown University. Special Attorney, Antitrust Division, Depart

ment of Justice.
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of litigation pending before the courts of last resort of the several states
and the Supreme Court of the United States will adequately demonstrate
the preponderance of controversies involving statutes, and their mean

ings or applications.
The authors have patterned their book for a course of approximately

sixty classroom hours. To integrate a course of such length in the usual

agenda of study is not without some difficulty. Happily though, the

arrangement and the material makes it possible to use this book to an

advantage for courses of shorter periods of study.
The book is organized into eight chapters, consisting of more than

thirteen hundred pages. The first four chapters are devoted to compar
ing the growth of the law through the judicial and legislative proces
ses, legislative organization and procedure, the types of statutes and the
various means for making statutes effective. Chapters five through eight
are devoted to the parts of a statute, legislative language, methods of in

terpretation and construction, and the problem of fitting legislation into
a unified legal system. The last four chapters comprise about one-half of
the book and may well be used for a thirty-hour course covering the inter

pretation and construction of statutes.
The selection of materials and cases appears to be excellent. There

seems to be greater amount of materials from legal periodicals than
is necessary in a case book and this fact is recognized by the authors
in the preface, who justify it as an effort to save classroom time. The

emphasis is on state legislation rather than the federal field.
The authors while including some material on methods of legislation

have not attempted to include problems of specific drafting and research.
The drafting of legislation is an art which can be perfected only by
practice. The drafting of statutes should be the task of specialists. It
is not a technique to be used by the usual lawyer engaged in private
practice.
The usual course in legislation should introduce the student to

and concern itself with two functions of the lawyer whose practice is
concerned with statutory law, namely: the advising of clients about the

application of statutes and representing them in litigation involving
statutes ; and the advising of clients with respect to the anticipated effect
of pending legislation and representing clients before legislative bodies
in connection with proposed changes in statutes. In this field of practical
application of legislation, the book adequately presents the theory
(through the case method) to establish a foundation upon which the
student can develop into the practicing lawyer.
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To train a student "to think like a lawyer" in the field of statutes
is more difficult than in the field of common law. It is believed that this
book is a timely contribution and can well be used as the basis for a

modern course in legislation.
CHARLES V. KOONS*

* Member of the D. C. Bar, Instructor of Law, Georgetown University, School

of Law.
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