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Controversy Looms 
At the Intersection 
Of Law and Ethics

In the past year, withdrawing or withholding artificially 
administered nutrition and hydration has been responsible for 
sharp legal and ethical debate. Within six months the pro
nouncements of two prestigious bodies and a series of court 
cases have fueled the controversy even further. The court 
cases in particular have raised issues that deserve careful 
scrutiny. What is the proper weight for ethicists’ testimony in 
court? What role should ethicists play in resolving clinical 
disputes? And what should the impact be of legal opinions on 
ethical practices?

In one important case (Brophy) the court refused permis
sion for the removal of a gastronomy tube on the grounds that 
the patient was not terminal, the tube was not burdensome, 
and the intent was to hasten death, a motive judged by the 
court to be unacceptable. An especially interesting factor here 
is that the court heard the opinions of seven ethicists whose 
opinions differed substantially and then chose among those 
opinions to support its decision.

What is the place of ethical opinion in a court of law? 
Ordinarily expert testimony is used to establish matters of fact 
or standards of practice. Ethical values have and should 
continue to influence the framing of the law, but what weight, 
if any, should ethical opinions have in the application of 
established law? In two other cases, Jobes and Bouvia, the 
courts cited the recent AMA Council on Ethical and Judicial 
Affairs to support their opinions. Neither cited the opposing 
opinion of the Pontifical Academy of Sciences. The AMA 
statement has no legal force. It is still controversial within the 
profession. What instructions should a judge give a jury about 
evaluating such material?

It is clear that ethical value judgments are involved in the 
decisions, conclusions and testimony of judges, juries and 
experts. It may well be better that these questions are explic
itly argued rather than left implicit. In this respect, profes
sional ethicists can provide a useful service, but what criteria 
should be used to choose among their opinions when they 
conflict with one another? Can any criteria be agreed upon in 
a morally pluralistic society without ethics being reduced 
simply to majority sanction?

An interesting facet of this question surfaced in the Jobes

case. Here, the court ordered withdrawal of an ileostomy, a 
tube inserted for feeding purposes into an opening in the small 
intestine. The unusual feature of this case was the way in 
which the judge resolved the conflicting diagnoses of five 
neurologists about the patient’s sensorial state. Three experts 
diagnosed a persistent vegetative state; two did not. The judge 
examined the patient himself and concluded, “she has no 
cognitive function and remains permanently in a vegetative 
state.” He went on to conclude that the neurologists who 
disagreed with his clinical judgment were so influenced by 
their own values as to “ . . .see signs of intelligence where no 
intelligence existed.”

Is such an allegation morally defensible? Should it influ
ence the court’s decision? Does it not apply equally to the 
experts who agreed with the judge? Should experts, like 
jurors, be examined on their moral values before being al
lowed to serve the court? And what weight should be given to 
the judge’s clinical decision? Granting that courts must weigh 
conflicting expert testimony, is the judge justified in assum
ing the role of a clinical expert? Some would argue no; others 
would argue that it is better to see for oneself. In this way, 
judges might experience the urgency and difficulty surround
ing clinical decisions. On the other hand, the very experience 
could impair the judge’s capacity to reach an objective deci
sion.

With the exception of the Karen Quinlan case and perhaps a 
very few others, the case of Elizabeth Bouvia has stimulated 
the most controversy in this area. This young, fully compe
tent, painfully afflicted quadriplegic woman petitioned the 
courts in 1983 to permit removal of an involuntarily placed 
nasogastric tube. Her request was denied on grounds that the 
state’s and the physician’s obligations to preserve life over
rode her right to privacy. The decision was overruled on 
appeal in April 1986. The court asserted in the strongest terms 
that the right to discontinue treatment is not limited to termi
nal patients, that it is a personal not a legal or medical 
decision, and that it is immaterial if the decision hastens 
death.

In a concurring opinion, Judge Lynn D. Compton extended 
the right to die to include the ability to enlist assistance from 
others, including “the medical profession in making death as 
painless and quick as possible.” Thus, the traditional obliga
tion of the profession to preserve life, upheld by the trial 
court, was reversed. Instead, health professionals are ex
horted, and given legal sanction, to hasten death. Even those 
who agree with the removal o f Bouvia’s nasogastric tube 
must pause at this interpretation of medical ethics.

(continued on page 2)
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Controversy Is Looming in Law and Ethics
(continued from page 1)

Defining relationships between law and ethics is crucial as 
more and more ethical conflicts are litigated. It is easy to 
forget that establishing legal procedures does not settle sub
stantive ethical disputes. Health professionals are accountable 
moral agents. To what extent does their social role permit 
compromise of professional morality? These recent cases 
spell out questions that go beyond the withholding of artificial 
feeding or hydration. Law and ethics are separate realms of 
necessity in constant interaction. A proper balance between 
them is essential to a just society, as is the maintenance of the 
integrity of both.
(Dr. Pellegrino will provide citations on request.)

Books

Recent Acquisitions
(New additions to the collection o f  the National Reference 
Center fo r  Bioethics Literature)

Breslauer, S. Daniel, comp. CONTEMPORARY JEWISH 
ETHICS: A BIBLIOGRAPHICAL SURVEY. Westport, CT: 
Greenwood Press, 1985. 213 p. Bibliographies and Indexes 
in Religious Studies; Vol. 6 (Kampelman Collection of Jew
ish Ethics) Contains 666 annotated entries drawn from four 
sources: (1) journals and anthologies of major Jewish institu
tions in the U .S ., (2) scholarly books and articles published in 
the U.S. and Europe, (3) traditional collections of Hebrew 
ethical writings, and (4) material from anthologies. Author, 
title and subject indexes included.

Childress, James F. and MacQuarrie, John, eds. THE 
W E S T M IN IS T E R  D IC T IO N A R Y  O F C H R IS T IA N  
ETHICS. Philadelphia: Westminister Press, 1986. 678 p. 
(Shriver Collection o f Christian Ethics) Revised edition of the 
1967 D ICTIO N A RY  OF CH RISTIA N  ETH IC S. From
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“Abandonment” to “Zoroastrian Ethics” the editors provide 
620 concise articles by 167 prominent contributors. Extensive 
cross-references and footnotes.

Chinn, Peggy L ., ed. ETHICAL ISSUES IN NURSING. 
Rockville, Md: Aspen, 1986. 234 p. A collection of essays 
p rev io u sly  p u b lished  in A D V A N C ES IN N U R SIN G  
SCIENCE and TOPICS IN CLINICAL NURSING. Essays 
cover the philosophical basis o f nursing ethics; problems 
associated with competence, privacy, autonomy, and allow
ing to die.

Corea, Gena. THE MOTHER MACHINE: REPRODUC
TIVE TECHNOLOGIES FROM ARTIFICIAL INSEMINA
TION TO ARTIFICIAL WOMBS. New York: Harper & 
Row, 1985. 374 p. A feminist view o f the biological revolu
tion. The author, pointing to the paucity of information 
regarding the actual cost and success rate of in vitro fertiliza
tion, questions the adequacy of informed consent by the 
infertile female to such a procedure.

Faden, Ruth R. and Beauchamp, Tom L ., A HISTORY 
AND THEORY OF INFORMED CONSENT. New York: 
Oxford University Press, 1986. 392 p. A comprehensive, 
thoroughly documented and unique volume of research. It 
deals with the foundations in moral and legal theory of 
informed consent; its history in the areas of clinical medicine, 
case law, and human experimentation; and the authors’ own 
theory of informed consent.

K a ss , L eo n  R . T O W A R D  A M O R E  N A T U R A L  
SCIENCE: BIOLOGY AND HUM AN A FFA IRS. New 
York: Free Press, 1985. 370 p. A collection of thought-pro
voking essays written over 15 years that eloquently convey 
the author’s views on: the new biology, medical ethics, and 
the philosophical underpinnings of the biological sciences.

Lebacqz, Karen. PROFESSIONAL ETHICS: POWER 
AND PARADOX. Nashville: Abingdon Press, 1985. 189 p. 
This work on the ethics of the clergy is based on a case study. 
An ethical framework is offered that focuses on three steps in 
the decision-m aking process: (1) W hat actions m ight be 
taken? (2) How does the professional embody the virtues of 
trustworthiness and prudence? and (3) How does the structure 
of the client-professional relationship affect decision-making?

Porreco, Rocco, ed. THE GEORGETOWN SYMPOSIUM 
ON ETHICS: ESSAYS IN HONOR OF HENRY BABCOCK 
VEATCH. Lanham, Md: University Press o f America, 1984. 
293 p. Based on a two-day symposium on ethics held at 
Georgetown University in 1983, this book treats the founda
tions of ethics, and issues in ethics and law, religion and 
education.

U.S. Congress, House Com m ittee on Energy and Com
merce, Subcommittee on Health and the Environment. AIDS 
ISSUES. Washington: U .S. Government Printing Office, 
1985. 357 p. Hearings on research and treatment for AIDS, 
protection of confidentiality of records of research subjects 
and blood donors, and the cost o f aids care and who is going 
to pay for it. Hearings July 22, July 29 and Nov. 1, 1985.
(By Marlene Fine and Doris Goldstein)
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Scalia Will Bring 
A New View of Law 
Based on Eficiency 
To Supreme Court

The elevation of Justice William Rehnquist to Chief Justice 
and the appointment of Antonin Scalia to the Supreme Court 
have fueled debate about the old jurisprudential problem of 
what it is that makes a proposition of law true. When courts 
declare that people have rights to abortions, but no rights to 
sodomy, are judges imposing their own value judgments 
about the way society should be or are they telling us what the 
law actually says our rights are?

This is all the more interesting because of the rather avant- 
garde perspective that Scalia will be bringing to the Court. 
Not much has been said in the popular media about the novel 
jurisprudence that has been emerging as a potent force in the 
Reagan years. It began in the law schools a few years back as 
the “Law and Economics” movement. Its principal spokes
person is Richard Posner, formerly a University of Chicago 
Professor of Law and now a Reagan appointee to the Federal 
Court of Appeals. Scalia, also formerly of the University of 
Chicago Law Faculty, is a leading proponents of this move
ment.

The law and economics movement has its origins in some
thing called the Coase theorem named after Ronald Coase, 
who propounded it in an article titled “The Problem of Social 
Cost.” The puzzle that led Coase to his theorem goes some
thing like this. There is a farmer, Brown, and a rancher, 
Smith. Brown raises com, and Smith raises cattle on adjoin
ing land. Smith’s cattle wander over and eat Brown’s com. 
Who is liable for the damages? Should Brown have been 
expected to have erected a fence, knowing that cattle think 
little o f the nature of boundaries? Or should Smith have been 
expected to hire an extra cowboy, since he was as familiar as 
Brown with the insolent disregard cattle show for the bounda
ries of property? Note that we do not have any clear moral 
intuitions about the matter.

Contrast that with the following. Consider two classes of 
people, attackers and victims. Should we set our laws so that 
attackers may attack whom they please, and victims must buy 
off the attackers if they do not wish to be attacked; or should 
we set our laws so that victims have a right not to be attacked, 
and attackers must compensate if they do so? The answer to 
the latter seems clear. What is the difference between these 
two types of cases? Why do we confidently assign rights to 
the victims in one case but not so confidently to either Smith 
or Brown in the other?

Coase showed that in an ideal situation (one characterized 
by perfect rationality, full information and no transaction 
costs) it does not matter to which party we assign the rights. 
We reach the identically efficient solution in both cases, and 
efficiency according to Posner is the goal of the law. The same

amount o f social resources will be expended if we assign the 
rights to the attacker as if we assign them to the victims.

Why then do we so easily assign rights to victims in the real 
world, but not so easily to farmers or ranchers? It is easy to 
see why this is the case for victims. It would be terribly 
inefficient to give the right to attackers. It would be expensive 
for victims to figure out just who is a real attacker and who is 
posing as an attacker, it would give incentives for people to 
pose as attackers when they were not, etc. In short, it is too 
expensive to give the rights to the attackers instead of to the 
victims. In the case of farmers and ranchers, we have no clear 
intuitions about which is the cheaper solution. To find it, we 
need to investigate the real costs of the situation.

Richard Posner extended Coase’s theorem into all areas of 
the law and amplified the consequences. Posner has argued 
three things: (1) when there are controversial cases of law 
before judges, the judge should decide the case on the basis of 
something like efficiency; (2) in fact, the history of the 
common law shows that judges have always actually used this 
kind of efficiency as a criterion for deciding which proposi
tions of law are true, even if they used it in a not completely 
self-conscious fashion; (3) the best criterion of efficiency is 
wealth maximization. Thus, when Smith and Brown come 
before the court, the judge should look for the cheaper solu
tion. Was it cheaper for Brown to build a fence or was it 
cheaper for Smith to hire an extra Cowboy? Who has the right 
depends on what the efficient solution is. Giving it to the party 
with the more expensive solution simply squanders social 
resources and hinders wealth maximization.

The law and economics movement claims to provide a 
methodology for answering many kinds of burning value 
questions in the contemporary scene. Consider the legal bat-

(continued on page 4)

Medicine and Morals 
At a Fall Symposium

The Kennedy Institute of Ethics and the Woodstock 
Theological Center, both of Georgetown University, are 
co-sponsoring the 24th Transdisciplinary Symposium on 
Philosophy of Medicine, which will be held at the univer
sity between Oct. 13 and Oct. 16. The over-all theme of 
the gathering will be “Catholic Perspectives on Medical 
Morals: Foundational Issues.”

The subjects to be covered during the symposium are 
“The Philosophical Foundations,” “Theological Founda
tions,” “Pluralism Within the Church,” “Catholic Perspec
tives in a Pluralistic Society” and “Agapeistic Medical 
Ethics.” The meeting will open with an academic convo
cation on the evening of the 13th led by His Eminence, 
Carlo Maria Martini, S .J., the Archbishop of Milan.

Speakers and commentators include the Rev. Bruno 
Schuller, S .J., Dr. David C. Thomasma, the Rev. Walter 
J. Burghardt, S .J., the Rev. Thomas Gannon, S .J., the 
Rev. Joseph Fuchs, S .J., the Rev. J. Bryan Hehir, Dr. 
William E. M ay, the Rev. Richard McCormick, S .J., 
Edmund D. Pellegrino, M .D. and Dr. Monika Hellwig.



Vol. 1, No. 5, Aug./Sept. 1986

Scalia’s View 
of Law
(continued from page 3)

ties between environmentalists and pro-growth groups. Imag
ine a hypothetical case between two such groups (let’s call 
them the Greens versus the Manufacturers. The Manufac
turers want to build a giant widget-producing plant on what 
are now marshlands. The Greens object, contending that the 
ecological value of the marshlands will be destroyed. The 
case goes to court. Who should win?

The law and economics folks say that we should ask who 
would pay the most for the right. Suppose that there are 
100,000 Greens who would each pay $2 for the right to have 
unspoiled marshlands, and the seven Manufacturers would 
pay jointly $175,000 for the right to drain the lands and build 
the widget plant on them. The Greens would win because 
their $200,000 is more than the Manufacturers’ $100,000. 
The Greens win in a hypothetical auction. This is a hypotheti
cal auction because in a real auction, transaction costs might 
skew the outcome.

This brief discussion may make look more simplistic than it 
is. President Reagan has already given it a prominent voice in 
the nation’s lower courts, and it looks like it will now have a 
voice in the highest court in the land.

Roundup
•  Call for Papers: The June, 1988 issue of the journal Theo

retical Medicine will be devoted to the topic, “Patterns of 
Reasoning in Medical Genetics.” Papers are invited that 
explore the nature of explanation in human genetics, the 
dynamics of clinical judgment in the genetic counseling 
context, and the central concepts of medical genetics from 
the perspectives of current genetic theory and practice, the 
history and philosophy of science, the social sciences and 
ethics. Final submissions are due no later than June 1, 
1987, and will be peer reviewed. For more details, contact 
Eric T. Juengst, Division of Medical Ethics, UCSF School 
of Medicine, 1362 Third Avenue, San Francisco, CA, 
94134.

•  A lecture by Dr. Baruch Brody titled “Is There Any Benefit 
to Developing a Distinctly Jewish Medical Ethics” is avail
able on voice cassette for $3.00. Contact Sheryl DeWalt at 
(202) 625-3269 or write to her c/o the Kennedy Institute.

•  The Volkswagen Foundation has granted the Kennedy In
stitute 150,000 Deutsche Marks to support the participation 
of German clinicians and educators in the institute’s Inten
sive B ioethics C ourse in 1987 and 1988. D r. LeRoy 
Walters and Dr. Hans-Martin Sass have developed a two- 
week program for the German participants.

•  Prof. John Williams, a visiting scholar at the Centre de 
Bioethique in Montreal, has contributed more than 70 
syllabi from all over Canada to the National Bioethics 
Reference Center’s collection.

•  Volume 12 of the Bibliography of Bioethics will be pub
lished in November. It is available to institute members for 
$15. Volumes 10 and 11 are available at the same dis
counted price.
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