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If I may speak in this Newsletter of the 
Network on Ethics and Intellectual Disability 
from the point of view of a consumer of 
mental health services in New Jersey, I’d like 
to say I was happy to read in the Winter 2008 
issue that yet another judge, in following the 
lead of the NJ Supreme Court, has supported 
the right to self-determination by people with 
disabilities. The article reported that in the 
capacity hearing of Mr. M., the sister of a 
50-year old man with mild mental retardation 
had petitioned the court for guardianship in 
order to move to Virginia and bring him with 
her. “Mr. Jurkovic (his advocating attorney) 
asked the Court to honor Mr. M .’s decision 
to remain in his group home based upon the 
M.R. decision (Dervitz, Jurkovic, & Kakascik, 
2008).” The Judge ultimately sided with him 
at hearing.

In the Matter of M.R., the NJ Supreme 
Court spoke in sweeping terms on the right of 
developmentally disabled individuals to make 
their own decisions. Hopefully, the general 
moral prescription in M.R. will continue to 
be broadly applied to cases like Mr. M .’s. In 
December 2007, however, I had commented in 
my blog, Reward and Consent, that the Court 
had gone far in M.R., but not far enough, in 
supporting the right to self-determination

by citizens in New Jersey with all kinds of 
disabilities.

This was a case o f a mildly mentally 
retarded young woman who wanted to move 
in with her father, but whose mother had filed 
a guardianship action in order to keep her with 
her. The trial court decided that M.R.’s father 
hadn’t proved she was competent enough to 
make this decision and ruled in favor of her 
mother. A majority of the appellate court 
agreed that he had the burden to prove she 
was capable of deciding where to live, but the 
high court overruled and remanded the case 
back down for the mother to prove M.R.’s 
incompetence instead. Beyond the particular 
dynamics of this “loving” family, however, 
the Supreme Court (1994) said they were 
addressing the freedoms of “over 80,000 
New Jersey residents (who) meet the State’s 
functional definition of developm entally 
disabled.” Speaking for the court, Justice 
Pollock wrote,

The clear public policy of this state, as 
reflected in (its constitution, legislation, and 
regulations) is to respect the right of self- 
determination of all people, including the 
developmentally disabled. . . . The paradox 
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with incom petent people (is) to 
preserve as much as possible their 
right of self-determination while 
discharging the judicial responsibility 
to protect their best interests. . . . 
Depending on the facts of the case, 
someone who is unable to manage 
his or her own affairs may still be 
capable of making choices about daily 
activities, as well as choices about 
where and with whom to live . . . .  
We cannot, however, abandon our 
responsibility to those who cannot 
make decisions for them selves, 
particularly when those decisions 
are irreversible or may be reversed  
only with great difficulty. Our goal is 
to permit developmentally disabled 
people to make as many decisions as 
possible, while protecting them from 
the harmful effects of bad decisions 
that they do not fully understand . . . 
(while placing a) heavy burden on 
anyone seeking to overcome the right 
of self-determination of a person 
who is generally incompetent. . . . 
We now hold that the court should 
have placed on M .R .’s m other, 
as the person challenging M .R .’s 
capacity to decide, the burden of 
proving specific incapacity by clear 
and convincing evidence. . . .  If the 
trial court finds (on remand) that M.R. 
lacks the specific capacity to decide 
where to live, M.R.’s father, as the 
party challenging the present status, 
would bear the burden of proving 
that a change in residence would be 
in M.R.’s best interest.” (NJ Supreme 
Court, 1994)

The court was saying that if M.R.

wanted to move in with her father 
and her mother could prove she was 
incapable of making that decision, 
then the father must prove that it 
would be better for her to move. I 
agree with the primary burden of 
proof as placed on the mother. There

M.R. was slow to learn, but a 
full-grown adult nonetheless. 
So let’s apply the golden rule 
of ethics: do unto others as you 
would have done to you.

should always be roadblocks to 
declaring somebody incompetent. 
Any thing less would be un-American. 
On the other hand, they could have 
issued a stronger opinion.

I question the ju stice  o f the 
secondary burden of proof. Was 
it unfair to require her father to 
prove that moving was better than 
maintaining the present status? Didn’t 
his wish correspond with hers? 
W asn’t this placing upon him the 
difficult challenge of proving that the 
fulfillment of her wish would be in her 
best interest? Since the mother stood 
against her wish, shouldn’t she bear 
the burden of proving the move would 
be too harmful? Even if M.R. couldn’t 
understand which home would be 
better, couldn’t they let her decide 
anyway? Couldn’t she learn how to 
make better decisions by experiencing 
the direct consequences of her own 
decisions? Don’t we all learn from 
trial and error? Couldn’t she return

to her mother’s home if she realized 
she had made a mistake? Doesn’t 
the act of choosing in itself represent 
her best interest? Wasn’t it harmful 
to minimize her freedom? I answer, 
“yes, human dignity is the paramount 
value.” If the mother should prove 
M .R.’s incompetence, she should 
also prove that the move would be 
too harmful. She should submit a risk/ 
benefit analysis specifying how the 
net harm from moving versus staying 
with her would be severe and highly 
likely to occur. She should subtract 
from her side of the argument the 
damage caused by diminishing M.R.’s 
right o f self-determ ination. The 
Supreme Court (1994) said, “The trial 
court noted that either parent would 
provide a loving environment.” They 
indicated that the change in routine 
might cause her a problem. They 
could factor that into the equation, but 
the question remains: which is more 
harmful, the change from one loving 
house to another, or the denial of this 
young woman’s right to choose even 
if she might be mistaken?

M.R. was slow to learn, but a 
full-grown adult nonetheless. So let’s 
apply the golden rule of ethics: do 
unto others as you would have done 
to you. If you were a non-emancipated 
young adult needing to live with one 
loving parent or the other, would you 
want the right to be able to choose, 
or would you acquiesce to the choice 
being made for you, having no right 
to object, after they said you were too 
retarded to know any better?

(Continued on next page)
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The funny thing here is how we 
can appreciate her reasons for wanting 
to live with her less-restrictive father. 
Justice Pollock, speaking for the Court 
(1994), said, “M.R. believed that, like 
her sister, she could obtain a driver’s 
license, leave her father’s home, 
marry, and have a baby. The (trial) 
court summarized M .R.’s reasons 
for wanting to live with her father as 
‘boys, babies, and boyfriends.’” So 
who among us can deny that we base 
our decisions upon love, sex, family, 
and marriage? After all that fuss and 
all that expense, her choice had been 
a good one all along. It would have 
been a lot easier if they had let her be 
an adult when she became an adult.

Regardless of the particulars of 
who was right and who was wrong, 
however, we can thank the courts and 
all the litigants for the improvements 
in the law. New Jersey is headed in 
the right direction.
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The G eorgetown Philosophy 
Department Bioethics colloquium 
series had the honor of hosting a talk by 
Philosophy Professor Jeff McMahan 
from Rutgers University in February 
2008. Professor McMahan gave a 
lecture on “Cognitive Disability and 
Cognitive Enhancement” . The talk 
was followed by a lively debate.

Professor McMahan’s talk was 
centered on the criteria used to define 
moral status, that is, the criteria that 
allow us to claim that some beings 
are our moral equals, have some 
basic rights, and are inviolable. He 
argued that in our present world 
we tend to set a threshold for moral 
status that separates all hum an 
beings (as members of the species) 
from all nonhuman animals. But 
this dichotomy can be challenged by 
considering two cases.

First, certain human beings have 
very limited cognitive capacities and 
potential due to genetically produced 
defects in brain development (who 
can be referred to as the “radically 
cognitively im paired”), and their 
psychological capacities are not 
higher than those of certain nonhuman 
animals. Professor McMahan argued 
that the prominent defense of their 
inclusion in the same moral category 
as nondisabled human beings based 
on species m em bersh ip  is not 
compelling.

Second, we can consider the 
possibility of using genetic enhancement

in order to engineer “post-humans,” 
defined as beings whose psychological 
capacities are higher than ours to the 
same degree as our capacities are 
higher than the highest nonhuman 
animals. Professor McMahan claimed 
that because we can’t use the species 
membership criterion for moral status, 
we have to rely on a criterion based on 
psychological capacities: the higher the 
psychological capacities, the higher the 
moral status. With this view, we would 
arrive at the following progressively 

I  increasing moral status: nonhuman 
animals and the radically cognitively 
impaired; normal human beings; post
humans.

Let me first spell out the idea 
of a radical cognitive impairment. 
Professor M cM ahan’s insight is 
to im agine the hardest case for 
giving full moral status to a human 
being. The case of usual cognitive 
im pairm ent is less problem atic: 
even though one is not actually 
able to exercise high psychological 
capacities, either these capacities are 
high enough to give full moral status, 
or one has or had the potential for 
exercising these capacities. (Consider 
the case of a permanently comatose 
person or someone suffering from 
a severe  non g en etic  co gn itive  
im pairm ent.) The hard case (in 
te rm s o f  m ora l s ta tu s )  is the 
rad ica lly  co g n itiv e ly  im paired  
defined as a human being whose 
extrem ely lim ited psychological

(Continued on page 4)
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capacities have been caused by 
a genetic defect. Psychological 
capacities are usually understood as 
encompassing capacities such as self- 
consciousness, language, rationality, 
autonomy, reason-based actions,

So, by analogy, if diminished 
capacity for well-being is also 
in the innate nature of the 
radically cognitively impaired, 
then we should not consider 
them as disabled either.

etc. It is a matter of debate whether 
radically cognitively impaired human 
beings so defined actually exist.

Most people consider the radically 
cognitively impaired as both disabled 
and unfortunate. Professor McMahan 
disagrees with this view. He suggests 
that while the physically disabled 
cannot achieve the same level of 
well-being as nondisabled people, 
they fundamentally share the same 
capacity for well-being, whereas in 
radical cognitive impairment the very 
capacity for well-being is reduced.

An important question is what we 
mean by disability. In our common 
usage of the word, we identify a 
disability with a misfortune, though 
some disagree with this identification. 
One way to define disability would 
be by considering the level of well

being. But nonhuman animals have 
also a lower capacity for well-being 
than nondisabled human adults, and 
yet we do not regard them as disabled 
because their capacity for well-being 
is innately limited. So, by analogy, 
if  dim inished capacity for w ell
being is also in the innate nature of 
the radically cognitively impaired, 
then we should not consider them as 
disabled either.

In order to counter this difficulty, 
P ro fe sso r M cM ahan p ro p o ses  
to consider ano ther theory. An 
individual is disabled if and only if 
her level of well-being falls below 
the normal level of well-being of 
her species. But this view is also 
deeply problematic. This argument 
is based on the assum ption that 
high psychological capacities are an 
essential property of the species. But 
this is plainly false: these capacities 
have only a statistical value (some 
members of the species deviate from 
the statistical norm). In addition, the 
species norm is not constant over time 
if we take into account the evolution 

| of the species (our psychological 
capacities were lower in the past, 
and might become higher in the 
future). For Professor McMahan, 
no version o f the species norm 
account is convincing. Therefore, it 
cannot be claimed that the radically 
cognitively impaired are disabled 
and unfortunate.

Professor McMahan goes further 
and challenges our common sense 
moral intuitions by arguing that 
if  we believe that the radically  
cognitively impaired are unfortunate,

and if we are committed to a theory 
of distributive justice claiming that 
the worse-off should get priority, we 
should give priority to the radically 
cognitively disabled. Yet no one 
makes the latter claim.

Finally, let’s turn to the second 
case quickly outlined by Professor 
McMahan. Consider the possibility of 
creating individuals with extremely 
high  psycho log ica l cap ac ities. 
These post-humans would be as 
high above us as we are above the 
higher nonhuman animals. Would 
their existence affect our moral 
status? Professor McMahan responds 
positively. He maintains that post
humans would have a higher moral 
status than we do. For instance, 
their degree of inviolability would 
be higher than ours: It would be 
permissible to sacrifice the well
being of one human for the sake of 
several post-humans, as it is usually 
believed to be permissible to sacrifice 
the w ell-being of some animals 
for our own sake (for instance, by 
recourse to xenotransplantation). 
He concluded that this view has two 
consequences: we do not necessarily 
have the highest form of moral 
status; according to the psychological 
capacities criterion, the radically 
cognitively impaired would not be in 
the same moral category as normal 
human beings but would be seen 
as closer to nonhuman animals, yet 
above them. Let me stress the fact 
that Professor M cM ahan argued 
that only the radically cognitively 
impaired (if there were any) would

(Continued on next page)
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not have the same degree of moral 
status as the rest of us. Of course, 
other disabled people have the same 
moral status as nondisabled people. 
In addition, even though the moral 
status of the radically cognitively 
impaired is lower than that of the rest 
of us, according to this theory, we 
would still have to take into account 
their interests.

This talk generated a passionate 
debate with the audience. I will 
briefly present one argument against 
Professor McMahan’s thesis. Many 
people objected that we cannot 
conceive of psychological capacities 
that would be so high that the 
difference between us and the post
humans would be sim ilar to the 
difference between us, and say, a dog. 
For instance, it is not clear what can 
go beyond self-consciousness. The 
question is not whether post-humans 
could have more sophisticated and 
powerful computational capacities 
(a point nobody denies), but whether 
they could have different and superior 
psychological capacities that would 
be morally relevant. And if this 
objection is right, then there is just 
one threshold, separating full moral 
status that humans and post-humans 
would share, from various degrees of 
moral status for nonhuman animals 
(whatever the status of the radically 
cognitively disabled might be). In 
any case, Professor M cM ahan’s 
ideas will surely fuel a growing 
debate regarding the challenge 
severe cognitive disability presents 
for moral and political philosophy.

SAGHAI Continued from  page 4)
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“Cognitive Disability,
Capabilities, and Justice” 

Serene Khader

I argue that capabilities approaches 
are useful in formulating a political 
theory that takes seriously the needs 
of persons with severe cognitive 
disabilities (PSCD). I establish three 
adequacy criteria for theories of justice 
that take seriously the needs of PSCD:
A) understanding PSCD as oppressed,
B) positing a single standard of what is 
owed to PSCD abled individuals, and
C) concern with flourishing as well as 
political liberty. I claim that conceiving 
valued capabilities as the end of social 
distribution may help a political theory 
to meet these criteria.

I posit three further adequacy 
criteria: D) refusing to see PSCD as 
less than human, E) valuing moral 
powers other than practical reason, 
and F) securing space for care and 
dependency relationships. I show 
that how well Elizabeth Anderson 
and Martha Nussbaum’s capabilities 
approaches meet these criteria depends 
on their divergent conceptions of what 
capabilities are for. I sketch another 
capabilities approach that might better 
meet the three latter criteria (inspired 
by Lawrence Becker and Eva Kittay’s 
work), that conceives capabilities as 
for agency and relationship.

“A Rawlsian Perspective on 
Justice for the Disabled” 

Adam Cureton

I aim to identify and describe 
some basic elements of a Rawlsian 
approach that may help us to think 
conscientiously about how, from 
the standpoint of justice, we should 
treat the disabled. Rawls has been 
criticized for largely ignoring issues 
of this sort. These criticisms lose 
their appeal, I suggest, when we 
distinguish betw een a Rawlsian 
standpoint and the limited project 
Rawls mainly undertakes in A Theory 
o f Justice. There his explicit aim is 
to find principles of justice, which 
are to govern the basic structures of 
a closed, well-ordered society that 
exists under reasonably favorable 
conditions, that would be chosen by 
parties in the original position from 
among a small set of traditional 
conceptions o f justice. Once we 
develop a conception of justice for 
a society like that, Rawlsians hope 
we can make certain revisions to find 
principles of justice for a society like 
ours. Finally, I sketch what seems to 
me a plausible way for a Rawlsian to 
begin thinking about how a society 
like ours should provide justice for 
its disabled citizens.

“Justice and Cognitive 
Disabilities: Specifying 

the Problem”

Sophia Isako Wong

The question of how to treat 
people with cognitive disabilities 
(PCDs) poses an important problem for 
Rawlsian theories of justice because it 
is unclear whether PCDs are included 
within the scope of moral personhood. 
Rawls’s Standard Solution focuses on 
nondisabled adults as the fundamental 
case, while later addressing PCDs 
as marginal cases. I claim that the 
Standard Solution has two weaknesses. 
First, it relies on a dichotomy between 
nondisabled and disabled that is tenuous 
and difficult to defend. Second, it makes 
the theory circular in a vicious way.

I argue that Rawls’s theory can be 
revised so that it solves the problem 
of how to treat PCDs while avoiding 
the two weaknesses of the Standard 
Solution. There are three constraints 
on any successfully revised Rawlsian 
theory: 1) it must be resourcist rather 
than welfarist; 2) it must provide 
some principled basis for limiting our 
obligations to PCDs; and 3) it must 
address the whole range of PCDs, 
including the most severely disabled 
individuals.

(ABSTRACTS Continued on next page)
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“Ability, Disability, and the 
Question of Philosophy”

Scott DeShong

This essay treats the field of 
philosophy and the study of disability 
such that each may be conceived of 
in terms of the other, perhaps to the 
extent that they may be thought of 
as one. First, it examines the bases 
and methods of various documents 
in the study of disability, finding 
that such study may be conceived 
of as essentially  ph ilosophical, 
even as the philosophical nature 
of disability studies threatens such 
studies’ practice. Then philosophy 
is depicted as that discourse which 
necessarily interrogates its bases 
and methods —  that is, as discourse 
that engages its own ability. The two 
fields are presented as exemplary 
o f the in te rroga tion  o f ab ility , 
particularly of discursive ability. 
The essay’s primary influence is 
Emmanuel Levinas, mainly for the 
emphasis he places on the nature 
o f language in his approach to 
philosophical critique. Developing 
the notion o f im /possib ility  — 
the simultaneous emergence of a 
discourse’s conditions of possibility 
with those of its impossibility — the 
essay focuses on “dis/ability” as the 
central notion in the convergence of 
philosophy and disability studies.

“Native American Worldview 
and the Discourse on Disability”

Lavonna Lovern

This paper argues that discussions 
o f d isab ility  m ust inc lude  the 
same diversity in worldview as is 
reflected in the client population.

Abstracts (Continued from  page 6)

Speaking from the perspective of 
N ative A m erican onto logy and 
epistem ology, the author argues 
that those who are considered by the 
dominant society as disabled might 
well find them selves subjugated 
and oppressed by that definition. 
The differences between a Native 
American worldview and that of 
the dominant culture is addressed. 
The case is made that if diversity in 
worldview and voice is not honored, 
d isab ility -b a se d  o p p ressio n  is 
replicated and reinforced.

“Listening to Phonocentrism 
with Deaf Eyes: Derrida’s Mute 
Philosophy of (Sign) Language”

Dirksen Bauman

There is no explicit “Abstract” in 
the beginning; however, there are 
three major paragraphs before the 
first heading.

“Doubly Monstrous?: Female 
and Disabled”

Julie Joy Clarke

In this article I consider instances 
in visual culture in which artists and 
filmmakers aestheticize women with 
damaged, missing or anomalous 
lim bs. I focus upon Joel Peter 
Witkin’s photomontage Las Meninas 
(1987), Peter Greenaway’s film “A 
Zed and Two N oughts” (1985), 
Alison Lapper Pregnant, a statue 
by Marc Quinn, Mathew Barney’s 
film  “C rem aster” (2002), David 
Cronenberg’s “Crash” (1996), Luis 
Buñuel’s “Tristana” ( 1970) and David 
Lynch’s short film “The Amputee” 
(1973). I argue that although the 
a rtis ts  and film m akers reveal, 
rather than disguise, the damaged,

anomalous or missing limb(s) of 
the women, thus valorising their 
particular embodiment, these women 
are paradoxically still portrayed as 
deviant and monstrous.

“Benny & Joon’s ‘Alternative 
Philosophies’ of Emotional 

(Dis)ability, Class, Gender, and 
Sexuality”

Diane Wiener

There is no explicit “Abstract.”

“A Textual Deconstruction 
of Rudolph the Red-Nosed 

Reindeer: Utilitarian, 
Mechanistic, and Static 

Constructions of Disability in 
Society and in Schools”

Susan Gately and Christy 
Hammer

The ex trem ely  w ell-know n 
holiday television special “Rudolph 
the  R ed  N o sed  R e in d e e r” is 
deconstructed to expose an underlying 
philosophical paradigm  towards 
people, especially children, with 
disabilities that is mechanistic and 
utilitarian. This paradigm includes 
a static and over-determined view 
of any disability a person may have, 
and can be erroneously supported by 
a philosophy of “radical freedom.” 
Exam ples o f this philosophy of 
disability as applied to the K-12 
realm  o f special education  are 
also provided, showing how the 
lessons learned from the children’s 
movie are m irrored in the static 
conceptualization of the notion of 
disability in the general society and 
educational system.
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