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ABSTRACT 
 
 

 This thesis will explore the application of western 

intellectual property frameworks onto the Islamic culture of the 

Middle East through international intellectual property 

agreements such as the Trade-Related Aspects of Intellectual 

Property (TRIPS) Agreement and the US-Jordan Free-Trade 

Agreement.  It will examine the ethical implications of having 

more stringent intellectual property regulations for 

pharmaceuticals in lesser developed nations, particularly those 

having governments which apply shari’a law.  From this analysis, 

the observations and potential solutions will aim to provide a 

more effective and appropriate result with regard to intellectual 

property rights, which may have broader implications for 

international dealings in this part of the world as a whole. 
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INTRODUCTION 
 
 Intellectual property is fundamental to the economy of the 

western world and is viewed as necessary to the furtherance of 

technological progress across the globe.1  Without it, inventors 

would likely have little incentive for innovation, thereby 

impeding the advancement of science and technology.  While the 

cornerstones of the western theory of property rights provide 

strong support for the intellectual property rights frameworks 

that are currently in place in countries of similar economic 

standards, such as the U.S. and European Union, application of 

these frameworks to economically dissimilar countries, 

particularly within the Middle East, prompts inquiry into both 

the reasoning that provides the basis for these frameworks and 

the ethical implications created from applying this particular 

set of values on the macro-scale of the global stage and 

subsequently the micro-scale of the Islamic nations of the Middle 

East.   

 Intellectual property, such as patents, copyrights and 

trademarks, presents a controversial and complex issue in the 

Middle East.  Middle Eastern countries largely have been slow to 

employ intellectual property laws and to effectively comply with 

                                                             
 1 Robert L. Ostergard, “Intellectual Property: A Universal 
Human Right?” Human Rights Quartly 21, no.1 (1999): 163. 
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international agreements requiring certain levels of intellectual 

property protection.  Globalized IP rights are primarily 

regulated by the Trade-Related Aspects of International Property 
(“TRIPS”) Agreement, which requires World Trade Organization 

(WTO) Member States to adhere to rigorous intellectual property 

laws.  In addition, TRIPS-plus free trade agreements are used by 

developed nations to compel less-developed nations to be 

regulated by even more stringent intellectual property standards 

than those required by the WTO.  There are certainly economic 

reasons for certain developing countries in the Middle East being 

unable to comply with the bureaucratic infrastructure required by 

TRIPS, however, there also appears to be conflict over whether 

Western-style intellectual property laws comport with the Islam 

and the culture of many Middle Eastern states.  Traditional Arab 

culture tends towards open access to knowledge.2   

 Many scholars argue, and people of these nations feel, that 

intellectual property laws are simply a Western interference 

meant to monopolize the economic systems of Muslim countries, 

similar to that of the Crusades and colonialism.3  As such, 

                                                             
 2 Bashar Malkawi, “Intellectual Property Protection 
From a Sharia Perspective,” Southern Cross University Law 
Review 16 (2013): 114. 
 
 3 Silvia Beltrametti, “The Legality of Intellectual 
Property Rights Under Islamic Law,” in The Prague Yearbook 
of Comparative Law, ed. Mach, T. et al. (Prague: Anglo-
American University, 2009): 9. 
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counterfeiting and copying are seen as resistance to Western 

commercialism and as a means of exacting revenging for the 

Western conquest.4  Others argue that it may be against the 

precepts of Islamic law.   

 I will examine Islamic Law, including shari’a, and what 

tenets can be seen to provide support for intellectual property 

rights, the development of intellectual property laws and 

regulations in Middle Eastern states, the effect of international 

agreements on those laws and discuss how to better address the 

conflict between the imposition of the West and the resistance of 

Arab nations in this regard.  The paper will discuss how the 

protection of intellectual property rights came about through 

different ethical and cultural frameworks, the processes through 

which they are being interpreted and expanded into a more 

globalized framework, and how these norms, in turn, affect the 

meaning and content of the human right to health.  The 

exploration of the imposition of a Western ethical/legal 

framework in one specific area of the law on a culture having 

separate and distinct values, and its impact thereon, may help to 

provide some insight into Western and Middle Eastern conflicts in 

a broader sense.   

                                                             
  
 4 Ibid. 
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 The intention is thusly to provide a context and rationale 

for the pushback against the obligation to higher intellectual 

property standards, in an attempt to show that this reaction has 

a well-grounded ethical basis that should be considered when 

creating laws to be enforced within countries governed by Islamic 

principles.  Although one may argue that the refusal to adhere to 

western intellectual property laws is more of an economic choice 

of the individuals within the country than an ethical one, this 

paper will bring to light certain concepts within the Islamic 

culture that may underlie their approach to intellectual property 

rights.  

 As such the paper will engage the Muslim world through 

multiple fronts:  first, through aspects of Islam, as a religion, 

that are relevant to its viewpoint on intellectual property 

rights; second, from the political backgrounds and social aspects 

of intellectual property in predominantly Muslim nations; and 

third, through economic and ethical considerations that play a 

role in how the west should approach imposing these frameworks on 

Islamic states that as a whole are considerably lesser developed 

industrially.  Based on the background and analytical viewpoints 

provided, the conclusion will break down the areas of common 

ground between the two frameworks and where international 

practices appear to have gone astray of shari’a principles, 

whether these standards should be implemented from an ethical 
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standpoint, and what the best solutions or most viable scenarios 

are for success in harmonizing the frameworks effectively.   
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CHAPTER 1 

BACKGROUND ON ISLAMIC LAW AND SUNNI SCHOOLS OF JURISPRUDENCE 
  
 
 The primary sources of Islamic law, shari’a, are the Qur’an 

and the sunna (traditions based on the hadith, which are sayings 

or accounts of Muhammad, but are not considered divinely 

inspired, i.e. not the word of God through the prophet).1  

Shari’a is arrived at through ‘ijma (consensus) of the ulama 

(Muslim legal scholars).2  Following Muhammed’s death, there 

became an increasing need for interpretation from the Qur’an 

leading to supplemental sources of law to apply when the two 

primary sources were silent or ambiguous on a subject.  Each four 

schools of Sunni jurisprudence (named after the founder of its 

principles), Hanafi, Shafi’i, Maliki, and Hanafi, each differ by 

recognizing, prioritizing or applying these supplemental 

doctrines differently. 3  The discussion will be limited to only 

the schools of Sunni Jurisprudence, as the Sunni population of 

                                                             
 1 Ori Soltes, Untangling the Web: A Thinking Person’s Guide 
to Why the Middle East is a Mess and Always Has Been, (Savage: 
Bartleby Press, 2011), 17. 
 
 2 Ibid., 18. 

 3 Stephen S. Zimowski, “Consequences of the Arab Spring: How 
Shari’ah Law and the Egyptian Revolution Will Impact IP 
Protection and Enforcement,” Penn State Journal of Law & 
International Affairs 2, no. 1 (2013): 157-158. 
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the Middle East is more prevalent and Islamic Middle Eastern 

governments are predominantly Sunni. 

  A brief discussion of some differences between the schools 

of shari’a jurisprudences throughout the Muslim world offers a 

glimpse into understanding the complexity of  Hanbali is the 

school from which Saudi scholars base their jurisprudence, along 

with Salafist and Wahabist principles, and is known for its 

strict adherence to, and literal interpretation of, the Qur’an 

and sunna.4  It recognizes ijma only of the Sahaba (the followers 

of Muhammad during his lifetime) because of the divergence of 

thought after this time and resort to qiyas (reasoning by 

analogy) only as a last resort.5  The amount of authority placed 

on qiyas is one of the major differences between the four 

schools.6  Ibn Taymiyyah was one of Hanbali’s most notable 

proponents.   

 Shafi’i is the predominant school of Egypt and the western 

region of the Middle East whose founder is credited with the 

original systemization of the fundamental of fiqh.7  Scholars in 

                                                             
 4 Ibid., 158 

 5 Ibid. 

 6 Ibid., 156-158. 

 7 Zimowski, “Consequences of the Arab Spring: How Shari’ah 
Law and the Egyptian Revolution Will Impact IP Protection and 
Enforcement,” 158. 
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this jurisprudence completely reject istislah (further discussed 

in later sections) and use qiyas only to an extent that a 

reasonable or legitimate analogy can be made.8  They also accept 

ijma of other eras as well as the Sahaba.9  Saladin is a famous 

adherent to the Shafi’i school.   

 The most moderate school is often considered to be the 

Maliki because it allows for other methods of interpretation 

outside those of the other three.10  It is also found in parts of 

northern Egypt, as well as northern and western Africa.11  Their 

scholars place greater emphasis on the historical customs and 

practices of the people of Medina living among Muhammad during 

the final ten years of his life than on ijma, qiyas, and istislah 

when discerning Shari’a.12  Notable scholars ascribing to the 

Maliki school are Hamza Yusuf and Muhammed Ibn ‘Abd al-Karim al-

Khattabi.13 

                                                             
 8 Ibid. 

 9 Ibid. 

 10 Ibid. 

 11 Ibid. 

 12 Ibid. 

 13 Maliki, Wikipedia, 
http://en.wikipedia.org/wiki/Maliki#Notable_M.C4.81lik.C4.ABs 
(accessed May 2, 2014). 
 



 
10 

 The final Sunni school of Islamic jurisprudence is Hanafi, 

prevalent in the central region of the Middle East, including 

Jordan and parts of Egypt.  Hanafi scholars use ijma, qiyas, and 

istislah as interpretive methods.  Should these fail to produce 

an adequate solution, they interpret the shari’a based on local 

customs and practices, such as the treatment of family law or 

criminal law issues within a particular region.   

 As can be seen, there are multiple schools of jurisprudence 

having different factions even within those groups.  This does 

not allow for a straightforward generalization of how all Muslims 

interpret Islamic law and how they would therefore approach a 

person’s right to intellectual property.  Although there may be 

various schools of thought, there are certain tenets and 

doctrines of the law, important to a discussion on intellectual 

property particularly with regard to pharmaceuticals, which are 

shared throughout these schools with varying degrees of 

acceptance and will be discussed herein.  
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CHAPTER 2 

SHARI’A LAW AND INTELLECTUAL PROPERTY 

 
Foundations of Shari’a Law Important to Intellectual Property 

 There are five types of conduct under the shari’a: 

obligatory, recommended, permitted or neutral, objectionable and 

forbidden.1  Intellectual property would appear to generally fall 

into permitted practices because there are no express statements 

about it.2  In areas where Islamic law is silent on a particular 

subject, the Caliph, or today the government, is free to enact 

laws regarding that area provided that they do not contradict 

shari’a prohibitions and are consistent with shari’a principles.3  

As such, the protection of intellectual property is neither 

prohibited nor mandated and the state may provide intellectual 

property protection under its power to regulate its society in a 

manner consistent with Islamic law.4  The process of arriving at 

the fiqh (or sacred law) is the usul al-fiqh (the principles or 

jurisprudence by which laws are deduced).5    Over the centuries 

                                                             
 1 Soltes, Untangling the Web, 22. 

 2 Steven D. Jamar, “The Protection of Intellectual Property 
Under Islamic Law,” Capital University Law Review 2 (1992): 1082. 
 
 3 Ibid. 

 4 Ibid., 1083.  

 5 Malkawi, “Intellectual Property Protection From a Sharia 
Perspective,” 90. 
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Muftis, or “expounders” of shari’a, have issued commentaries or 

discussions on specific issues of Islamic law called fatwas, 

which form entire collections on how to live according to 

shari’a.6  In considering the aspects of Islamic law that relate 

to intellectual property, there are three main areas to consider 

which would be applicable in a fiqh methodology: property, 

contract and public interest.7   

 Muslims believe that all property belongs to Allah and the 

private owner of the property acts as only as a trustee.8  Even 

so, Islam provides that property is sacred, as the Qur’an states: 

“And do not eat up Your property amount yourselves For vanities, 

nor use it As bait for the judges, With intent that ye may Eat up 

wrongfully and knowingly A little of (other) people’s property.”9  

In his farewell pilgrimage, Muhammad further said, “No property 

of a Muslim is lawful to his brother except what he gives him 

from the goodness of his heart, so do not wrong yourselves.”10  As 

                                                             
 
 6 Soltes, Untangling the Web, 23. 

 7 Jamar, “The Protection of Intellectual Property Under 
Islamic Law,” 1083. 
 
 8 Malkawi, “Intellectual Property Protection From a Sharia 
Perspective,” 92. 
 
 9 Ibid. 

 10 Ibid. 



 
13 

such, a person retains title to their property even if it is 

lost, stolen or taken and is only liable for their own negligence 

in poorly caring for it.11  This leads to the matter of how one 

may obtain title to something.  One may acquire real property by 

“appropriation,” in that they may take vacant or undeveloped land 

then develop it and acquire title by doing so.12  This same 

principle of creating ownership by using something which is 

unused also applies to natural resources or minerals, which is 

very similar to John Locke’s theory of intellectual property that 

acts as the foundation for western intellectual property rights.13  

Further, one may divide or separate their property without 

transferring title in its entirety, such as allowing another to 

graze on their land.14   

 In terms of contract law, there are also several topics 

which may be useful in examining intellectual property under 

shari’a law: the sanctity of contracts, states being bound by 

treaties, freedom to contract and indefiniteness (gharar).15  

                                                             
 11 Jamar, “The Protection of Intellectual Property Under 
Islamic Law,” 1084. 
 
 12 Ibid. 

 13 Ibid., 1084-1085.   

 14 Ibid., 1085. 

 15 Ibid., 1086. 
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Contracts are sacred to Muslims, as stated in the Qur’an, “O ye 

who believe!  Fulfill your undertakings.”16  This applies not only 

between people, but also between people and Allah, between states 

and between states and foreign persons.17  Parties are free to 

contract as long as the subject is not forbidden by shari’a and 

the object of the contract is legal.18  The last relevant aspect 

of contract law is gharar which a fairly complex idea, but some 

appreciation thereof may be useful in understanding the status of 

intellectual property licensing agreements in Islamic law.19  The 

concept is related to protecting the weak against exploitation of 

the strong, whereby parties must have a perfect knowledge of what 

is to be exchanged through the transaction, or else there would 

be an unacceptable level of gharar.20  This has not been an overly 

restrictive requirement in commerce as modern doctrine states 

that there are three basic attributes to avoid gharar: (1) 

knowledge of the value of the subject matter of the contract, (2) 

knowledge of the characteristics of the subject matter, and(3) 

                                                             
 16 Ibid. 

 17 Ibid., 1087. 

 18 Ibid., 1088. 

 19 Ibid., 1089.   

 20 Ibid. 
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the parties must have effective control of the subject matter to 

be exchanged.21   

 The final area of consideration is public interest, which 

is found in the concepts of maslaha and istislah.22  While public 

policy concerns are not easily separated from its interwoven 

nature within all other facets of Islamic law, some overarching 

idea of this concept may be helpful in understanding how patent 

laws created by Middle Eastern countries came about.23  Maslaha is 

permissible to use in situations where no rule can be found in 

primary sources, ijma or qiyas, with the premise being that “the 

basic purpose of legislation in Islam is to secure the welfare of 

the people by promoting their benefits or by protecting them 

against harm. 24  It is to be used in when dealing in situations 

of people with other people, mu'amalat, as opposed to God and 

people, ‘ibdat.25  Each school has its own guidelines for how and 

                                                             
 21 Ibid., 1090.   

 22 Ibid. 

 23 Ibid. 

 24 Heba A. Raslan, “Shari’a and the Protection of 
Intellectual Property – The Example of Egypt,” IDEA – The Journal 
of Law and Technology 47, no. 4 (2007): 510.   
 
 25 Sheikh Ali Gomaa, “Shariah Law,” The American Muslim, 
June 28, 2013, 
http://theamericanmuslim.org/tam.php/features/articles/shariah-
law (accessed September 21, 2014).   
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when istislah (seeking the best public interest in situations 

where the Qur’an is silent) may be applied.  In the Maliki 

school, istislah is particularly prominent.  Even a provision of 

the Qur’an may be ignored or interpreted in a fashion that aligns 

with public policy interests, in certain circumstances.26  

Further, the Hanafi school has taken the view that if a portion 

of the text of the Qur’an was based on a custom or culture and 

that custom changed or the place wherein it applied changed, then 

the text must follow suit.27  Particular public policy concerns 

which may be invoked are the idea that one is not liable for 

exercising one’s own rights, as long as they do not cause 

excessive damage to another’s property or impede on another’s 

rights, caring for the less fortunate, and the amount of hardship 

on a person based on a ruling or situation.28  Maslaha is an area 

that has increasingly become the subject of study when trying to 

determine the compatibility of Islamic and western law.29 

                                                             
 26 Jamar, “The Protection of Intellectual Property Under 
Islamic Law,” 1090. 
 
 27 Ibid.   

 28 Ibid., 1091-92. 

 29 Shaykh Muhammad Hisham Kabbani, “Understanding Islamic 
Law,” The Islamic Supreme Council of America, September 21, 2014, 
http://islamicsupremecouncil.org/understanding-islam/legal-
rulings/52-understanding-islamic-law.html (accessed Sept. 20, 
2014). 
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 Opponents of intellectual property rights use this doctrine 

of public interest as support reasoning that the benefits 

achieved by protecting and enforcing these rights are minimal 

compared to detriment to the public through price increases and 

restrictions on public access to knowledge.30 

Modern Scholars’ Perspectives on Intellectual Property Within 
Shari’a 

 As discussed above, nothing in Islamic law prohibits legal 

protection of intellectual property rights, and in fact may tend 

to favor it in certain circumstances.  While some Muslims argue 

that all property belongs to Allah’s, so counterfeiting or 

copying is not against shari’a, that premise tends to ignore 

centuries of Islamic tradition.31  A person’s property and their 

property rights are very important in Islamic law, providing a 

high degree of protection to owners, even though they are 

essentially just stewards of that property for Allah.32  One of 

the ways to acquire property within shari’a is through performing 

some creative act or affirmative step on an unowned resource or 

common good, such as land, which is very similar to how rights 

                                                             
 30 Raslan, “Shari’a and the Protection of Intellectual 
Property,” 526.  
 
 31 Malkawi, “Intellectual Property Protection From a Sharia 
Perspective,” 120. 
 
 32 Jamar, “The Protection of Intellectual Property Under 
Islamic Law,” 1093. 
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are acquired in a patent.33  Although some may argue that because 

the Qur’an and sunna do not mention intangible property so 

shari’a does not support its recognition, that would essentially 

reject fiqh methologies altogether which is a position rarely 

accepted by even extremist scholars.34   

 Shari’a does not on its face forbid intellectual property 

rights, and in some cases supports it.  Most notably, in 1988 the 

Fiqh Council of the Islamic Conference Organization held that 

shari’a protects intellectual property rights.35  However, fatwas 

have been issued permitting Muslims to copy intellectual property 

products that are too expensive, but are limited to cases of 

necessity or personal use.36  As such, there is clearly some 

internal conflict as to the protection that intellectual property 

should be afforded.  Further, licensing of intellectual property 

also seems supported by shari’a as Islamic property law has long 

recognized the divisibility of title, however, there may be some 

                                                             
 33 Ibid. 

 34 Zimowski, “Consequences of the Arab Spring: How Shari’ah 
Law and the Egyptian Revolution Will Impact IP Protection and 
Enforcement,” 177. 
 
 35 Amir H. Khoury, “Ancient and Islamic Sources of 
Intellectual Property Protection in the Middle East: A Focus on 
Trademarks,” IDEA – The Journal of Law and Technology, Vol. 43, 
No. 2, 151-206, 184. 
 
 36 Malkawi, “Intellectual Property Protection From a Sharia 
Perspective,” 115.  
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concern related to gharar  because in situations of selling or 

licensing a trade secret, the party obtaining the trade secret 

usually does not know what the secret is until a contract has 

been signed. 37  Similarly, computer programs are sold without the 

other party first knowing the code, which presents issues of 

indefiniteness.38  It is these types of problems, based on the 

intangibility of intellectual property, that create uncertainty 

in the Muslim world when discerning if intellectual property 

rights are valid, how they should be approached in legal 

applications, and in the field of medicine, how strong is the 

right compared to other established rights, like human rights.  

This confusion or ambiguity is not limited to the general 

population of Muslims, but still appears to be debated between 

Muslim scholars and their governments.   

 Contemporary Islamic scholars opposing intellectual 

property adopt the view that the concept of ownership is confined 

to tangible objects only within shari’a, as there was no 

precedent in the Qur’an, Sunnah or views of early Muslims that 

and intangible objects were subject to private ownership.39  

                                                             
 37 Jamar, “The Protection of Intellectual Property Under 
Islamic Law,” 1094. 
 
 38 Ibid. 

 39 Raslan, “Shari’a and the Protection of Intellectual 
Property,” 501-502.  
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Further, they argue that the Qur’an teaches that knowledge 

originates from God and is a common part of all humankind, and as 

such may not become the property of a single individual.  These 

scholars believe that intellectual property leads to a monopoly 

over knowledge and would thereby violate this tenet of Islam.40  

Additionally, the Islamic culture is very collective in nature 

with strong community values, making it difficult to place such 

an emphasis on the rights of an individual.41  The group in firm 

opposition to intellectual property, however, appears to be 

within the minority who are very strict in their application of 

the hadith.    

 Supporters of intellectual property within Islam base their 

belief on the teaching of ‘economic gain through labor.’42  The 

mental labor and creative ideas of an individual expressed 

through written, technical or graphical terms is to be respected 

within Islam.43  This concept is very close to that of Locke’s 

Labor Theory, which will be discussed in the next chapter.  

                                                             
 40 David Price, The Development of Intellectual Property 
Regimes in the Arabian Gulf States: Infidels at the Gates (New 
York: Routledge-Cavendish, 2009): 27.  
 
 41 Malkawi, “Intellectual Property Protection From a Sharia 
Perspective,” 120.  
 
 42 Price, The Development of Intellectual Property Regimes 
in the Arabian Gulf States, 27. 
 
 43 Ibid., 27-28.  
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Further, the restrictions created by intellectual property laws 

do not actually hinder acquiring knowledge itself, it simply 

restricts who may derive commercial benefit from that knowledge.44  

One of the most recent fatwas supporting intellectual property 

came from Al-Azhar, who is the most respected Sunni authority 

among Sunnis, in a series of opinions from April 2000 through 

August 2001.45  These religious opinions clarified that “Islam 

gives the owner the freedom to dispense of the property owned 

thereby as he wishes, no other person may dispose of, copy, 

enjoy, use or attribute such property thereto without the prior 

consent of the owner, whether for a compensation or not” and were 

directed towards violations of computer software piracy.46  Ghada 

Khalifa, antipiracy manager of Microsoft Egypt, said that an 

immediate response was felt in the Egyptian business community: 

“The day after [the fatwa] was issued, a major Egyptian business 

executive phoned Microsoft’s Cairo offices and asked the company 

to review all of his software and to remove any illegal copies . 

. . [w]hen he [the businessman] was told that it was haram 

                                                             
 44 Ibid., 27.  

 45 Raslan, “Shari’a and the Protection of Intellectual 
Property,” 503. 
 
 46 Ibid., citing Mohamed Hossam Lufti, The Protection of 
Intellectual Property Rights: The Views of the Pharos, Islamic 
Jurisprudence and Masters of Poetry and Literature,” (2003): 236-
237.  
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(Arabic for ‘forbidden’), he called and said ‘I’m not going to 

keep it for one more minute.’”47  For the most part, the conflict 

with intellectual property rights does not appear to come from a 

direct opposition to principles within Islam, but rather from the 

end results of the intellectual property restrictions.48    

 While the above example is an important display of the 

influence that fatwas may have in Egyptian society regarding 

intellectual property, the majority of consumers are not 

completely sure whether intellectual property rights should be 

fully respected.49  Egypt has intellectual property laws in 

effect, but the people are not fully convinced that the 

unauthorized use of intellectual property is forbidden by 

religion, as well as the law.  Many people continue to believe 

that it is simply a tool for the West to monopolize Islamic 

countries and to prevent their access to knowledge and 

technology.50  As will be discussed further, although Egypt has 

come to the forefront of the international intellectual property 

                                                             
 47 Raslan, “Shari’a and the Protection of Intellectual 
Property,” 503, citing Susan Postlewaite, “A Fatwa on Piracy 
Law,” Law.com News Section, May 31, 2002, 
http://freerepublic.com/focus/f-news/692758/posts.  
 
 48 Price, The Development of Intellectual Property Regimes 
in the Arabian Gulf States, 29. 
 
 49 Ibid. 504.  

 50 Ibid. 
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rights debate and establishing an intellectual property 

framework, there is an apparent disconnect between government 

policies and a majority of people’s acceptance of those policies.  
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CHAPTER 3 

FOUNDATIONS OF WESTERN INTELLECTUAL PROPERTY RIGHTS   

 
 Intellectual property rights in the West are based in 

principle on two main theories: John Locke’s labor theory of 

property and the doctrine of utilitarian inference.1  Locke’s 

labor theory is one of the foundations of property rights for the 

modern western world, which justifies the exclusive ownership of 

over an intangible object because of the inventive efforts and 

labor which essentially create the value of that new or modified 

object.2  Not simply the existing resource itself, but the 

mixture of existing resources and innovation become the property 

of that individual.  The crux of Locke’s idea is found in the 

Lockean proviso, which states, “Labour bring the unquestionable 

Property of the Labourer, no Man but he can have a right to what 

is once joined to, at least where there is enough and as good 

left in common for others”(emphasis added).3  Simply put, a 

person is entitled to that which they newly create, as long as 

                                                             
 1 Robert L. Ostergard, Jr., “Intellectual Property: A 
Universal Human Right?” Human Rights Quarterly 21, no. 1 (Feb., 
1999): 156-157, http://www.jstor.org/stable/762740 (accessed 
February 26, 2013). 
 
 2 Ibid. 

 3 Wendy J. Gordon, “A Property Right in Self-Expression: 
Equality and Individualism in the Natural Law of Intellectual 
Property,” Yale Law Journal 102 (May, 1993): 1562.  
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the exclusive right will leave the rest of society with as much 

opportunity to use the common resource as they otherwise would 

have had.  As such, Locke stresses that one must give “due 

deference to mankind.”4 

 A frequently cited commentator on Locke, Robert Nozick, 
interprets the proviso to mean that other who are “no longer free 

to use the appropriated property, should not be made worse off 

than before the property was appropriated.”5  An individual is 

“worse-off” according to Nozick, if they “are no longer free to 

use what they could previously use.”6  The intellectual property 

rights of an individual are therefore subordinate to the existing 

rights of others.  Accordingly, you cannot use your intellectual 

property rights to infringe on the existing rights of others.  It 

seems plausible that leaving “enough and as good” may intimate 

some notion that intellectual property rights should not take 

away from inalienable rights of individuals, in that, even though 

some benefit may be provided to society in exchange, things 

                                                             
 4 Gordon, “A Property Right in Self-Expression,” 1562. 

 5 Ostergard, Jr., “Intellectual Property: A Universal Human 
Right,” 160. 
 
 6 Ibid.  
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essential to life may not be fenced off from any individual who 

needs them.7   

 The idea of an exchange taking place between an inventor 

and society is founded within the utilitarian principles and is a 

second major justification for intellectual property rights.  

Utilitarianism sets forth that “the morally best acts are the 

ones that maximize human welfare,” or creates the greatest good 

for the greatest number.8  A major proponent of utilitarianism, 

John Rawls, stated that “the principle for society is to advance 

as far as possible the welfare of the group, to realize to the 

greatest extent the comprehensive system of desire arrived at 

from the desire of its members.”9  The utilitarian subjects the 

rights of an individual obtained through equality to the social 

good.   

 The crux of the utilitarian argument for intellectual 

property rights is that these rights provide incentives for 

inventors to produce new, innovative technologies, which will in 

turn promote the public welfare.  The exclusive right of 

ownership creates motivation for inventors so that they have the 

                                                             
 7 Gordon, “A Property Right in Self-Expression,” 1567. 

 8 Ostergard, Jr., “Intellectual Property: A Universal Human 
Right,” 163. 
 
 9 Ibid. 
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hope of recuperating on their initial investment, which appears 

especially true with pharmaceuticals based on the high cost of 

research and development.  If intellectual property rights are 

removed or weakened, or so the argument goes, inventors will lose 

their incentive to innovate and progress will be hindered.10  As 

such, society strikes a bargain with the inventor, that in 

exchange for divulging the merits of their newly created 

technology, society will grant the inventor a short-term monopoly 

over that innovation.  The prevention of free-riders, or those 

who are able to gain from the efforts of others without providing 

any type of compensation (monetarily or socially through legal 

restriction), is the aim of intellectual property rights in the 

utilitarian framework.  From a utilitarian perspective, 

therefore, it is important to limit those within the country and 

outside from freely using the intellectual labor of others.   

                                                             
 10 Ibid. 
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CHAPTER 4 
 

HISTORICAL DEVELOPMENT OF INTELLECTUAL PROPERTY LAWS IN THE 
MIDDLE EAST 

 

 Intellectual property has actually seen some form of 

protection in Arab culture before Islam and during the Islamic 

Empire.1  Poets would travel from the central cities of the 

region, such as Mecca, Medina, Baghdad and Damascus reading their 

poems before the kings, caliphs and sultans.2  In certain 

situations, lesser poets were found to have copied or 

“plagiarized” the work of other poets.  Plagiarism such as this 

was harshly condemned and usually considered a crime causing 

these poets to be cast out from cultural society.3  This was 

essentially the first form of copyright protection in the Middle 

East.  Additionally, during the Abbasid Caliphate, Muslims 

adopted a system where scientists and authors submitted their 

work to a deposit of sorts, called takhleed.4   

                                                             
 1 Khoury, “Ancient and Islamic Sources of Intellectual 
Property Protection in the Middle East: A Focus on Trademarks,” 
153. 
 
 2 Ibid., 153-154. 

 3 Ibid., 154. 

 4 Malkawi, “Intellectual Property Protection From a Sharia 
Perspective,” 111-112. 
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 Moving forward to the 20th century, as one can imagine, the 

development of intellectual property laws in Middle Eastern 

states largely followed the pattern of being highly influenced by 

external actors, followed by a period of greater development of 

these laws from within as countries gained more independence.  

Bahrain was the first Middle Eastern country to enact legislation 

protecting intellectual property rights with the Patents, 

Industrial Designs and Trademarks Regulation of 1955 followed 

soon by a close Kuwaiti equivalent in 1958.5  As Bahrain was 

still under British control, much of the provisions were borrowed 

from the Indian pre-independence statutes and were generally 

dependent on British laws and processes to operate effectively.6  

These laws were largely drawn towards protection of the rights of 

foreigners and expatriates, and their commercial relations with 

the local population.7  They were largely not directed towards 

domestic operations or occurrences between local peoples, as they 

only allowed for trademarks having local origin to be enforced in 

Bahrain, Kuwait, Oman, Qatar, Muscat and the Trucial States 

                                                             
 5 Price, The Development of Intellectual Property Regimes in 
the Arabian Gulf States, 33. 
 
 6 Ibid. 

 7 Ibid. 
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(UAE).8  However, post-independence laws became much more focused 

on domestic needs and applications with a greater degree of 

Arabic influence.9  Additionally, these laws (and likely others 

as well) became increasingly regionalized based on interaction 

between Arab countries through bodies such as the League of Arab 

States with its 1975 model law on trademarks and the Gulf 

Cooperation Council (GCC).10   

 By way of example, Kuwait’s commercial code incorporated 

trademark protection provisions based on Egyptian statutes, which 

were based on French legal codes.11  Since Kuwait’s codes were 

already written in Arabic and had already been vetted through a 

period of application, many of the regulations became the basis 

for equivalent laws in surrounding states.12  Further, Kuwait’s 

new independence was reflected in the issuance of its original 

patent law issued in 1962 which provided a 15 years of 

protection, however, it largely acted as a mailbox to record 

ownership because the state did not possess the technical 

                                                             
 8 Ibid., 33, 37. 

 9 Ibid., 33. 

 10 Ibid. 

 11 Ibid. 

 12 Ibid.  
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expertise to provide a substantive examination.13  Notably, it 

allowed patenting of method of pharmaceuticals but not the drug 

itself, essentially allowing for reverse engineering and the 

creation of generic drugs.14 

 Saudi Arabia was the first state in the region to issue 

copyright legislation in 1989.15  However, the law was less about 

protecting published works of an author and more about censorship 

and control through requiring that all publishers registered all 

materials they intended to publish with the ministry.16  In line 

with the Kuwaiti patent law of 1962, the UAE’s Civil Transactions 

Code of 1985, which was applicable to intellectual property, 

reflects shari’a principles of placing public interest first and 

helping the less fortune stating, “[t]he exercise of a right 

shall be unlawful […] if the interests desired are 

disproportionate to the harm that will be suffered by others.”17  

This idea of protection of the public interest and inhibiting 

individual rights in order to prevent disproportionate harm to 

the public has specific application to pharmaceuticals, as shown 

                                                             
 13 Ibid., 39.  

 14 Ibid., 44.  

 15 Ibid., 40. 

 16 Ibid. 

 17 Ibid., 47 



 
32 

by the Kuwaiti patent law, TRIPS, and the future Free-Trade 

Agreement with Jordan discussed below.   
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CHAPTER 5 

AN OVERVIEW OF TRIPS  

 
 In 1994, the Agreement on Trade-Related Aspects of 

Intellectual Property Rights (“TRIPS”) was enacted and was to be 

enforced through the WTO created soon thereafter.1  TRIPS 

essentially provides minimum standards for protection of 

intellectual property rights and rules for enforcement of every 

country that becomes a member of the WTO, as all members of the 

WTO are bound by all agreements made by the WTO.2  The agreement 

attempts to provide a stronger set of rights for patent holders 

within that country including a minimum of 20 years protection 

from the filing date of a patent and patent laws specifically 

covering pharmaceutical products, where in many developing 

countries patents for pharmaceutical products did not used to be 

an option.3  In coming to this agreement, developed countries 

like the U.S. argued that these higher international standards of 

                                                             
 1 Mirela V. Hristova, “Are Intellectual Property Rights 
Human Rights?” Journal of the Patent and Trademark Office Society 
93, no. 3 (2012): 341. 
 
 2 Anna Lanoszka, “The Global Politics of Intellectual 
Property Rights and Pharmaceutical Drug Policies in Developing 
Countries,” International Political Science Review 24, no. 2 
(2003): 184, http://www.jstor.org/stable/1601639 (accessed April 
2, 2014).  
 
 3 Ibid. 
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intellectual property rights would increase foreign investment by 

providing a more predictable legal system and business 

environment which would improve the economic climate of 

developing countries.4  These minimum standards are actually set 

at a level comparable to those in industrialized nations, which 

have proven very costly to developing countries.5  Developing 

nations often must make substantial changes and provide for an 

entirely new administrative framework and judicial system in 

order to support the new legislation.6   

 The TRIPS agreement, and more stringent intellectual 

property standards globally, poses an additional problem for 

developing nations.  A predominant amount of innovation, 

particularly with respect to pharmaceuticals, comes from outside 

of these countries, which means those who apply for and 

eventually hold patents within the developing countries are 

corporations based in developed nations.  Under the TRIPS 

agreement, these companies now have a stronger set of rights 

associated with their product which allows them to bar this 

product from importation into the country, as well as keep 

generic versions of the product from being sold.  Therefore, they 

                                                             
 4 Ibid., 186. 

 5 Ibid., 184. 

 6 Ibid. 
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are essentially free to set whatever price they should so choose 

on their product, regardless of who may be able to afford it or 

its necessity to the health of the population with only a few 

exceptions.   

 The major exception to the prevention of an entity refusing 

to sell, or too highly pricing a product essential to the welfare 

of the people of a country comes from Article 8 of TRIPS, which 

states that “[m]embers may […] adopt measures necessary to 

protect public health.”7  This article does not allow members to 

breach the TRIPS agreement for public health reasons, but allows 

them to use certain mechanisms within TRIPS to take necessary 

action.8  This language tends to lead one to believe that the 

document is stating that intellectual property rights and this 

agreement are actually paramount to public health.9   

 The primary mechanisms for allowing a patented product to 

be used without authorization by the patent holder within a 

developing country are “compulsory licenses.  A compulsory 

license allows the government of a country to issue a license to 

another entity to use, manufacture or import the product without 

                                                             
 7 Andrew Law, Patents and Public Health: Legalising the 
Policy Thoughts in the Doha Trips Declaration of 14 November 
2001, 1. Aufl. ed. (Baden-Baden: Nomos Publishers, 2009), 65. 
 
 8 Ibid., 65. 

 9 Ibid., 66. 
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the permission from the patent holder. 10  A compulsory license, 

however, must be “necessary to protect the public health” and the 

scope of the license must be limited in scope and duration and 

must be predominantly for use within the domestic market of that 

member state.11  The Doha Declaration in 2001 was issued by the 

WTO seeking to clarify the relationship between public health and 

TRIPS in terms of the compulsory license stating that the TRIPS 

Agreement “does not and should not prevent Members from taking 

measures to protect the public health.12  Further, TRIPS “can and 

should be interpreted and implemented in a manner supportive of 

WTO Members’ right to protect public health and, in particular, 

to promote access to medicine for all.”13 

 As one can imagine, some sort of appeal process is required 

for when these types of licenses are issued.  Article 41.4 allows 

                                                             
 10 Lanoszka, “The Global Politics of Intellectual Property 
Rights and Pharmaceutical Drug Policies in Developing Countries,” 
184. 
 
 11 World Trade Organization, “Agreement on Trade-Related 
Aspects of Intellectual Property,” Articles 31(c) and (f) 
http://www.wto.org/english/docs_e/legal_e/27-trips_04c_e.htm#5 
(accessed September 29, 2014). 
 
 12 Charles T. Collins-Chase, “The Case Against Trips-Plus 
Protection in Developing Countries Facing Aids Epidemic,” 
University of Pennsylvania Journal of International Law 29, no. 3 
(2008): 778; Law, Patents and Public Health, 157. 
 
 13 Collins-Chase, “The Case Against Trips-Plus Protection in 
Developing Countries Facing Aids Epidemic,” 778. 
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the patent holders to seek judicial review within the Member 

State that is issuing the compulsory license for all 

administrative decisions made and provide that a member of the 

Dispute Settlement Body (DSB) of the WTO also be present for the 

proceedings.  The DSB is a panel of representatives from the 

Member States that hears grievances filed by a particular Member 

State against another for a potential violation of the 

agreement.14  The decision of the panel may then be appealed to 

the Appellate Body of the WTO, who may affirm or reject the DSB’s 

ruling.15  Should a Member State be found to be in violation of 

TRIPS, they have a certain period of time to reform their 

policies to properly align with TRIPS or they face possible trade 

sanctions.16  Because a Member State is the representative at the 

DSB proceedings, the patent holder(s) must persuade the 

government to file an action should they believe that their 

treatment is a violation of TRIPS and the judicial review process 

was ineffective.  As of 2009, the DSB or Appellate Body has not 

had the opportunity, or a case, to rule on the scope of the term 

“public health” within TRIPS or on the suitability of an issued 

                                                             
 14 “Understanding the WTO: Settling Disputes,” 
http://www.wto.org/english/thewto_e/whatis_e/tif_e/disp1_e.htm 
(accessed April 29, 2013). 
 
 15 Ibid. 
 
 16 Ibid. 
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compulsory license.17  In previous disputes, the DSB has accepted 

the protection of social welfare as a valid exception to other 

WTO agreements, in particular psychological health.18 

 

 

                                                             
 17  Law, Patents and Public Health: Legalising the Policy 
Thoughts in the Doha Trips Declaration of 14 November 2001, 67. 
 
 18 Ibid. 
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CHAPTER 6 

TRIPS-PLUS AND FREE TRADE AGREEMENTS 

 
 Although the TRIPS Agreement is applicable to all Member 

States of the WTO, there is no restriction prohibiting a country 

from agreeing to higher standards.  These type of agreements made 

between countries that require a particular nation to have more 

stringent intellectual property rights than required by TRIPS are 

commonly referred to as “TRIP-plus” rules.  The U.S. has engaged 

in a number of trade agreements with other countries including 

Bahrain, Jordan and Oman, requiring them to establish TRIPS-plus 

rules which undermine access to more affordable medicine.  An 

example of TRIP-plus rules is the US-Jordan Free Trade Agreement 

(“FTA”) in 2000, which was part of a broader vision of the Middle 

East Free Trade Area.1  The U.S. attempted to establish FTAs with 

each country individually, refusing to negotiate with the GCC as 

a whole in order to effect greater bargaining power.2  Jordan, 

under King Abdullah II, was effectively the first country to 

enter into a TRIPS-plus type of agreement with the U.S., which 

                                                             
 1 Rohit Malpani, “All Costs, No Benefits: How TRIPS-Plus 
Intellectual Property Rules in the US-Jordan FTA Affect Access to 
Medicines,” Oxfam International (March 2007): 5, 
http://www.oxfam.org/sites/www.oxfam.org/files/all%20costs,%20no%
20benefits.pdf (accessed Sept. 11, 2014).  
 
 2 Price, The Development of Intellectual Property Regimes in 
the Arabian Gulf States: Infidels at the Gates,” 203.  
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was part of a larger plan to create a free trade zone across the 

Middle East and North Africa and is still in effect today.3  

Since this agreement, the U.S. has entered into FTAs with 

Morocco, Oman, and Bahrain with similar levels of TRIPS-plus 

requirements.4   

 Jordan agreed to the FTA based on the U.S. advocating 

potential increases in foreign direct investment (“FDI”), 

technology transfer, trade and market access, as approximately 

one-third of Jordan’s population is under the poverty line.5  The 

TRIPS-plus rules in Jordan included essentially disallowing 

compulsory licenses and the inclusion of a “data exclusivity” 

provision, which is a separate monopoly power aside from patents 

that blocks the registration and marketing of generic medicines 

for five years, even when no patent exists for the drug.6  The 

data exclusivity prevents drug regulators from using the clinical 

trial data to establish the safety of the drug in order to allow 

                                                             
 3 Malpani, “All Costs, No Benefits: How TRIPS-Plus 
Intellectual Property Rules in the US-Jordan FTA Affect Access to 
Medicines,” 5. 
 
 4 Ibid., 6. 

 5 Collins-Chase, “The Case Against Trips-Plus Protection in 
Developing Countries Facing Aids Epidemic,” 780. 
 
 6 Malpani, “All Costs, No Benefits: How TRIPS-Plus 
Intellectual Property Rules in the US-Jordan FTA Affect Access to 
Medicines,” 7-8. 
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the marketing of a generic drug shown to be the equivalent.7  

 Additionally, the FDI claimed by the U.S. has not occurred, 

there has been no real technology transfer and pharmaceutical R&D 

within Jordan has been nonexistent, as no Jordanian manufacturer 

has filed a patent application for new medicine since 2000.8  

Even though the GDP of Jordan had doubled from 1999 through 2010, 

the number of new pharmaceutical products launched in Jordan by 

21 major multinational pharmaceutical companies, was 3.9  Many 

new medicines produced in Jordan are exorbitantly priced and 

unaffordable for ordinary people with little to none of them 

being actually purchased on the local market.10  From a global 

perspective, TRIPS-plus rules in FTAs that include a limitation 

regarding data exclusivity, independently prevented generic 

competition for 79% of medicines launched by those same 21 

multinational pharmaceutical companies since 2001.11  Further, 

                                                             
 7 Ibid., 8. 

 8 Ibid., 16-17. 

 9 Zimowski, “Consequences of the Arab Spring: How Shari’ah 
Law and the Egyptian Revolution Will Impact IP Protection and 
Enforcement,” 168;  Malpani, “All Costs, No Benefits: How TRIPS-
Plus Intellectual Property Rules in the US-Jordan FTA Affect 
Access to Medicines,” 5. 
 
 10 Malpani, “All Costs, No Benefits: How TRIPS-Plus 
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additional expenditure by consumers for medicines with no generic 

competitor because they were barred from production as a result 

of enforcement of data exclusivity was between $6.3m and $22.04m 

from 2001 to 2007.12 

 The FTA in Jordan shows that there can certainly be 

detrimental economic consequences for TRIPS-plus agreements and 

potentially overzealous intellectual property rights rules in 

lesser developed countries.  However, there is also the potential 

for serious consequences regarding access to medicine as well.  

In 1997, South Africa enacted a controversial law titled the 

South African Medicines and Related Substances Control Amendment 

Act (Medicine Act), which was designed to address the issues of 

high prices for pharmaceuticals including the growing HIV/AIDS 

crisis, as well as tuberculosis and malaria.  This law used a 

parallel importation system, which is expressly allowed under 

TRIPS, just as compulsory licensing is.13  At this time, the cost 

for HIV/AIDS treatments in most African countries was around 

                                                             
 12 Ibid, 14. 

 13 Peter Drahos, “Negotiating Intellectual Property Rights: 
Between Coercion and Dialogue,” In Global Intellectual Property 
Rights: Knowledge, Access, and Development, edited by Peter 
Drahos & Ruth Mayne (New York: Palgrave MacMillan, 2002), 190-
191. 
 



 
43 

$12,000 per year.14  Parallel importation of the drug greatly 

reduced the cost to people within South Africa.   

 Although, this is a provision expressly allowed by the 

TRIPS agreement, large corporations claimed that it unfairly 

curtailed corporate profits and began to complain to U.S. 

policymakers.  From 1997-1999, the U.S. essentially began a 

trade-related coercion program against the South African 

government and its policymakers in a number of ways, but most 

notably through the Section 301 of the 1974 Trade Act.15  The 1974 

Trade Act was revised in 1988 to include “Special 301” provisions 

which required the Office of the U.S. Trade Representative 

(“USTR”), to create a watchlist identifying countries that deny 

adequate and effective protection of intellectual property 

rights, or deny fair and equitable market access from U.S. 

intellectual property holders.16  This statute, in particular, was 

used to coerce India and Brazil into signing the TRIPS agreement, 

because placement on this list revokes a country’s Most Favored 

Nation status and gives the U.S. reason to increase tariffs on 

Brazil.17  Use of the Special 301 list as a mechanism for economic 

                                                             
 14 Ibid., 191. 

 15 Ibid., 192. 

 16 Ibid., 169. 

 17 Ibid., 170-171;  Sarah M. Ford, “Compulsory Licensing 
Provisions Under the TRIPS Agreement: Balancing Pills and 
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coercion is not subject to any limitation within TRIPS, and was 

used to apply economic pressure on South Africa when they were 

refused preferential treatment under the Generalized System of 

Preferences (GSP) program until sufficient progress was made 

against their use of parallel importation.18   

 In 1998, the U.S. further pressured South Africa by passing 

an omnibus appropriations law which cut off aid to South Africa 

pending a State Department report that progress had been made in 

repealing the relevant sections of the Medicines Act.  Ultimately 

after about two years of economic pressure, international outrage 

at the U.S.’s position regarding South Africa’s AIDS crisis 

forced them to remove South Africa from the Special 301 list with 

the condition that South Africa acknowledge that the AIDS 

epidemic was an inherently special circumstance.19  Thus, while 

TRIPS and the Doha Declaration may provide goals and ideals for 

access to medicine, in practice, these goals are on the whole 

likely not being espoused to and major impediments are being made 

to prevent the access goals from being obtained, which may 

                                                             
Patents,” American University International Law Review 15, no. 4 
(2000): 948.  
 
 18 Drahos, “Negotiating Intellectual Property Rights: 
Between Coercion and Dialogue,” 192-193.  
 
 19 Ibid., 193;  Ford, “Compulsory Licensing Provisions Under 
the TRIPS Agreement: Balancing Pills and Patents,” 956. 
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potentially applied in similar fashion to the Middle East as 

several Arab countries have annually been listed on and off the 

Special 301 list.20   

 

 

                                                             
 20 Malkawi, “Intellectual Property Protection From a Sharia 
Perspetive,” 112. 
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CHAPTER 7 
 

THE GENERAL STATE OF INTELLECTUAL PROPERTY IN THE MIDDLE EAST 
TODAY 

 

 An examination of the present level of compliance and 

enforcement in the Middle Eastern states exemplifies these 

countries being largely economically unable to support the 

required framework of TRIPS, as well as a large portion of the 

population’s disregard for its importance.  With the exception of 

Kuwait and Yemen, the Gulf States are now all generally TRIPS-

complaint in terms of enacting the necessary legislation, 

however, the enforcement of that legislation is a significant 

problem.1  While the following information regarding copyright 

infringement penalties and software piracy is not directly 

related to pharmaceuticals, it does provide some insight into the 

general different levels of acceptance of intellectual property 

protections in Arab countries which is useful to an understanding 

of the cultural opposition to pharmaceutical patents.   

 As of 2009, there were very large differences between 

financial penalties assessed in each state for trademark and 

copyright infringement.2  Yemen and Kuwait were at the low end of 

                                                             
 1 Price, The Development of Intellectual Property Regimes in 
the Arabian Gulf States: Infidels at the Gates, 183. 
 
 2 Ibid., 150. 
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the spectrum, fining people $50 and $2,059, respectively, for 

copyright or trademark infringement, while the UAE and Saudi 

Arabia were assessing penalties of around $136,000 and $268,000, 

respectively.3  Further, Iranian publishers continue to routinely 

copy and translate foreign works regardless of foreign copyright 

holders and Iranian malls are packed “with boutiques crammed with 

counterfeit Calvin Klein and Ralph Lauren clothing [and] 

electronics stores featuring all the latest in Japanese 

gadgetry.”4   

 Computer software piracy and counterfeiting still runs 

rampant in parts of the Middle East.  As of 2011, Qatar’s 

counterfeiting rate as of 2011 was 50%, Oman – 61%, Algeria – 84% 

and Yemen topping the list at 89%.5  While those in Middle 

Eastern countries may actively ignore intellectual property 

rights of foreigners, local products are largely respected.6  As 

                                                             
 3 Ibid., 150.  

 4 John Carroll, "Intellectual Property Rights in the Middle 
East: A Cultural Perspective,” Fordham Intellectual Property, 
Media, and Entertainment Law Journal 11, No. 3 (2001): 557, 572-
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 5 Triska Hamid, UAE has the Lowest Rate of Software Piracy 
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an example, gold merchants respect the integrity of jewelry 

designs of other local merchants and do not copy them.7  One can 

clearly see that there is not a priority being placed on 

supporting intellectual property rights of foreign entities among 

a substantial portion of Middle Eastern states today. 

 After the US-Jordan FTA, intellectual property-related 

issues in subsequent US-Middle Eastern FTAs became considerably 

more involved.  U.S.-Jordan FTA included only five pages 

dedicated to intellectual property protection, the U.S.-Oman and 

U.S.-Bahrain FTAs signed subsequently each included twenty five 

pages of intellectual property commitments.8  Concern with TRIPS-

plus agreements and restrictions on compulsory licenses and 

access to medicine has been met largely with success by the 

Egyptian government, which may act as a model for other Islamic 

governments showing how to appropriately balance shari’a 

principles with those of western intellectual property 

frameworks.  Following the access to medicine campaign spurred on 

by the events in South Africa previously discussed which resulted 

                                                             
 7 Ibid., 104. 

 8 Mohammed El Said, “The Morning After: TRIPS-Plus, FTAs and 
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in the Doha Declaration, a number of developing countries, led by 

Egypt, formed the Access to Knowledge (A2K) movement.9  The World 

Summit on the Information Society became the first conference of 

the movement with the intent to discuss bridging the access to 

knowledge and information between developed and developing 

countries in an effort to achieve the UN Millenium Development 

Goals.10  During the WSIS negotations, developed nations and the 

private sector endorsed the idea that intellectual property 

rights are “essential in the Information society” and 

international agreements should promote “balance between owners 

and users of IP.”11  Egypt, however, stressed that continuous 

expansion of intellectual property protection could negatively 

impact the dissemination of information and opposed the nation 

that present international intellectual property agreements were 

“balanced” considering the numerous issues with the TRIPS 

Agreement.12  These concerns were included in the WSIS Geneva 

Declaration through the statement that “sharing and strengthening 

                                                             
 9 Ahmed Abdel Latif, “Egypt’s Role in the A2K Movement: An 
Analysis of Positions and Policies,” in Access to Knowledge in 
Egypt: New Research on Intellectual Property, Innovation and 
Development, edited by Nagla Rizk et al., (London: Bloomsbury 
Academic, 2010), 21. 
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of global knowledge for development can be enhanced by removing 

barriers to equitable access to information […] and by 

facilitating access to public domain information.”13  Egypt took a 

similar position during the WTO deliberations of the TRIPS 

Agreement where they regularly reiterated the broad Objection and 

Principle sections of TRIPS which are drawn towards the policy 

goals of transfer and dissemination of technology, mutual 

advantage of producers and users of technical knowledge, social 

and economic welfare.14  They were also of the view that the TRIPS 

Agreement was the international agreed-upon standard of 

intellectual property protection that countries should not be 

required to go beyond, as in TRIPS-plus agreements.15   

 Egypt’s concern with balancing rights of patent holders and 

public welfare can be seen in it’s implementation of the TRIPS 

Agreement and related provisions in its FTA agreement with the 

European Union.  Egyptian policymakers were particularly 

concerned with patent protection of pharmaceuticals, given the 

country’s large, government-run generic industry and because 

public health is a very sensitive issue in Egyptian public 

                                                             
 13 Ibid., 33. 

 14 Ibid., 38. 
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opinion.16  As such, they created a “Drug Stability Fund” in order 

to maintain stability of drug prices, while also attempting to 

improve health development through patent protection.17  By way of 

example, in 2007, the World Health Organization conducted a study 

in Egypt finding that private pharmacy retail prices for the 

lowest priced generics were on average 68% higher than public 

sector procurement prices.18  The same study showed that a month’s 

treatment for depression with fluoxetine cost 12.6 days’ wages 

for an unskilled government worker at a private pharmacy and 2 

days’ wages with a generic substitute.  

 Egyptian policymakers also took advantage of the 

flexibilities within TRIPS and included a set of criteria which 

allow for the granting of a compulsory licenses and parallel 

importations.19  The allowable reasons for issuing a compulsory 

license include a non-commercial public need, such as national 

security, health and safety of the environment or food, national 

                                                             
 16 Ibid., 39. 

 17 Ibid. 

 18 Hossam Baghat and Rebecca Wright, “Access to Medicine in 
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emergencies, or the public need for pharmaceuticals determined by 

the minister of health.20  While, Egyptian legislation 

incorporates many of these public health oriented provisions, 

they have yet to issue a compulsory license involving 

pharmaceuticals or access to medicine.21   

 

 

                                                             
 20 Ibid. 

 21 Latif, “Egypt’s Role in the A2K Movement: An Analysis of 
Positions and Policies,” 40.  
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CHAPTER 8 
 

ETHICAL APPROACHES APPLICABLE TO DETERMINING PUBLIC INTEREST IN 
SHARI’A 

 
 

Development Theory v. Dependency Theory 
 Because the acceptance of intellectual property within the 

Muslim world and shari’a is largely dependent on considerations 

of mashala, or public interest, it is necessary to examine 

various ethical positions with respect to increasing 

international intellectual property frameworks to determine 

whether it may or not be in the best interest of those in Islamic 

Middle Eastern states.  The adoption of international 

intellectual property rights with respect to medicine, 

particularly in states governed by Islamic law, is a microcosm of 

the larger debate regarding the development of lesser developed 

nations.1  It may be useful, therefore, to understand the 

viewpoints of “development theorists” versus “dependency 

theorists” regarding intellectual property rights in developing 

nations, so that their relative positions may be applied to a 

similar analysis of the imposition of intellectual property laws 

in Islamic countries (which at times may be one in the same).  

Further, an inquiry into our ethical “duties” to other nations in 

                                                             
 1 Khoury, “Measuring the Immeasurable –‘The Effects of 
Trademark Regimes: A Case Study of Arab Countries,’” 13.  
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international affairs based on the globalization of a single 

framework of intellectual property rights through scholars such 

as John Rawls and Peter Singer appears prudent.   

 Development theorists see the adoption of norms and 

standards as a key component in development.2  Development 

theories, particularly those of the 1960s which were foundational 

to the multilateral intellectual property agreements over the 

coming years, harbored the idea that a specific model of 

intellectual property protection was a crucial part of the 

evolution of nations from underdeveloped to developed.3 However, 

dependency theorists like Ruth Gana say that developing countries 

cannot develop by copying western values because they will always 

be dependent on western capital and technology.4  Gana posits 

that the benefits of technology transfer to developing countries 

touted by developed nations actually creates a “double 

dependency” because both the elements of technical knowledge and 

the capacity to use that knowledge through investment and 

production must transferred.5 

                                                             
 2 Ibid., 14  

 3 Gana, “The Myth of Development, The Progress of Rights: 
Human Rights to Intellectual Property and Development,” 331. 
 
 4 Khoury, “Measuring the Immeasurable –‘The Effects of 
Trademark Regimes: A Case Study of Arab Countries,’” 14. 
 
 5 Gana, “The Myth of Development, The Progress of Rights: 
Human Rights to Intellectual Property and Development,” 317. 
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 This idea runs along the same line as Posner’s model of 

technology gaps, whereby technology-rich countries produce 

technology intensive products creating a learning gap for other 

countries to be able to understand and utilize this technology. 6  

The economies of Middle Eastern countries are largely dependent 

on the exportation of raw materials, particularly oil, which has 

relatively low patent potential, while western countries import 

many manufactured products that typically have higher patent 

potential.7  As we continue to build on the technology we create 

from the manufactured products we have, the technology gap cannot 

be met or overcome by other developing nations. 8    

 Gana further does not view intellectual property rights as 

universal norms and may not be applicable to non-industrialized 

societies.9  She opines that there is nothing about intellectual 

property protection that makes it a universally applicable human 

right, and that international intellectual property standards 

                                                             
 
 6 Nikolaus Thumm, Intellectual Property Rights: National 
Systems and Harmonisation in Europe, (New York: Physica-Verlag 
Heidelberg, 2000): 125.  
 
 7 Khoury “Measuring the Immeasurable –‘The Effects of 
Trademark Regimes: A Case Study of Arab Countries,’” 50. 
 
 8 Thumm, Intellectual Property Rights: National Systems and 
Harmonisation in Europe, 125.  
 
 9 Gana, “The Myth of Development, The Progress of Rights: 
Human Rights to Intellectual Property and Development,” 317. 
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perpetuates the subordination of values and ideals of societies 

in developing countries to the economic interests of countries of 

the West.”10  Because these intellectual property rights and their 

framework were created by societies that had economic, cultural 

and political reasons which required them, and are today mainly 

based on competition, they cannot been seen as universal.11  The 

intellectual property rights of developing countries (and likely 

a number of states governed on Islamic principles) were brought 

about by colonization, decolonization and economic necessity 

based on the TRIPS Agreement. 12 

 Gana goes on to state that intellectual property rights 

were historically created by countries to promote development of 

domestic inventors, authors and innovators, and was unique to the 

political and economic processes of Western Europe.13  As such, 

the “universal standards” created by TRIPS do not really stem 

from international consensus.  Instead, they disregard the 

traditions of the larger community, in favor of the economically 

empowered.14  In this way, it essentially trivializes the 

                                                             
 10 Ibid. 

 11 Ibid., 325. 

 12 Ibid. 

 13 Ibid., 340-341. 

 14 Ibid.  
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contribution of pre-industrial cultures through the arts, 

literature and engineering, even though these tools continue to 

solve problems in the modern industrial world.15  

 Her proposed resolution of the dependency problems created 

foreign intellectual property regimes within these developing 

countries is to instill a process that includes a “careful mix of 

political reform, economic policies, and the strategic 

exploitation of freely available technology, all of which must 

operate within a legitimate socio-cultural framework.”16 

Additionally, these countries need a period of time to adjust 

themselves to rules that provide some contrast to their native 

culture before they can be a meaningful participant in such an 

international system.17   

International Justice Theories 
 John Rawls is widely known for his theory of distributive 

justice proposed in A Theory of Justice, which justifies the 

redistribution of economic profits by the state in order to 

preserve the basic liberties of its citizens, such as the right 

to health, which is referred to as “the difference principle.”18  

                                                             
 15 Ibid. 

 16 Ibid., 331. 

 17 Ibid., 327. 

 18 Ibid., 298. 
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Thus, Rawls would contend that in a particular nation-state, a 

person’s right to health has greater moral importance than an 

individual’s right to intellectual property and infringement upon 

that right would not be justified by enhanced economic 

advantages.19  However, Rawls, somewhat controversially, does not 

extend this same theory of distributive justice to the 

international stage in his Law of Peoples.20  The theory is 

abandoned in the international context because Rawls argues that 

the difference principle is only applicable between persons who 

are relevantly situated within a cooperative nation-state because 

the principles of a constitutional democracy are present.21  On 

the international stage, not all states aspire to the traditional 

liberal tenets of a liberal democracy, so the foundations for 

distributive justice break down.22 

 While Rawls explicitly denounces the application of 

distributive justice in an international context, he still holds 

that minimum principles exist for international interactions 

                                                             
 19 Ibid. 

 20 Michael Blake, “International Justice,” Stanford 
Encyclopedia of Philosophy, 
http://plato.stanford.edu/entries/international-justice/#3 
(accessed April 29, 2013). 
 
 21 Ibid. 

 22 Ibid. 
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between societies of peoples.23  One of these minimum principles 

is that “peoples have a duty to assist other peoples living under 

unfavorable conditions that prevent their having a just or decent 

political or social regime,” which is referred to as the duty of 

assistance.24  This places a moral duty on well-ordered societies 

to ensure that all societies achieve the minimal conditions 

required for their members to lead “worthwhile lives” with the 

modest goal of guaranteeing basic justice to meet people’s basic 

needs.25  As such, Rawls who expressly disfavors his own theory of 

distributive justice at an international level, still opines that 

a minimum duty of assistance is owed to those in developing 

countries to help them live worthwhile lives and have their basic 

needs fulfilled.   

 Paul Singer presents a different, and somewhat more 

controversial, argument regarding globalization and international 

justice in One World.  Singer argues that the increasing 

globalization of the world is changing how we perceive nation-

states, and that our ethics should begin to reflect these 

                                                             
 23 Ibid. 

 24 Ibid., Brian T. Shaw, “Rawls, Kant's Doctrine of Right, 
and Global Distributive Justice,” The Journal of Politics 67, no. 
1 (Feb., 2005): 222. 
 
 25 Shaw, “Rawls, Kant's Doctrine of Right, and Global 
Distributive Justice,” 222-224. 
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changes.26  He specifically asserts that Rawls’s disapproval of 

the application of distributive justice to the international 

stage reflects an outgrown perception of the nation-state in 

today’s global society.27  This new, more global society that has 

arisen based on the increase in technology and the increased 

power of global organizations, such as the WTO, which allows the 

same principles of distributive justice to be more soundly 

applied.28  As such, Singer posits that “a global ethic should not 

stop at, or give great significance to, national boundaries.”  

The use of TRIPS and TRIPS-plus agreements are clear examples of 

this push towards a more globalized society through global 

intellectual property standards.   

   Singer is highly critical of the WTO and ascribes to the 

view that the WTO acts as a mechanism for “accelerating and 

extending the transfer of peoples’ sovereignty from nation states 

to global corporations.”29  And while he states that the 

foundations for some of these charges are unproven as of yet, he 

offers four accusations about the WTO: 1) The WTO places economic 

                                                             
 26 Peter Singer, One World: the Ethics of Globalization (New 
Haven: Yale University Press, 2002), 8. 
 
 27 Ibid., 8. 

 28 Ibid., 9, 10. 

 29 Ibid., 5. 
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considerations ahead of concerns for human rights; 2) The WTO 

erodes national sovereignty; 3) The WTO is undemocratic; and 4) 

The WTO increases inequality or makes the rich richer and leaves 

the world’s poorest people even worse off than they would have 

otherwise been.30  Singer specifically addresses the U.S.’s 

pressure on South Africa to abandon its compulsory licensing 

practices, while at the same time threatening Bayer with 

obtaining a compulsory license for the anthrax vaccine if they 

did not reduce their prices.31   

 His views of globalization clearly support a distributive 

justice framework on an international level.  If the U.S. is 

attempting to push towards a more globalized intellectual 

property regime, they have responsibilities to those peoples 

which it effects.  It seems relatively clear from Singer that the 

type of economic coercion taking place to require countries to 

have TRIPS or TRIPS-plus agreements would not be supported by the 

new global ethic because of the detrimental impact on public 

health these agreements have, as shown by South Africa and 

Jordan.  “In the present situation we have duties to foreigners 

that override duties to our fellow citizens.  For even if 

inequality is often relative, the state of absolute poverty that 

                                                             
 30 Ibid., 55. 

 31 Ibid., 71-74. 
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has already been described is a state of poverty that is not 

relative to someone else’s wealth.”32  While some of his positions 

can be regarded as somewhat radical, he presents a strong 

position for the U.S.’s responsibility to the public health of 

developing nations, which TRIPS-plus agreements do not appear to 

adequately address. 

 By way of ethics regarding access to medicine, scholar 

Peter Dietsch has evaluated international pharmaceutical 

protection through theories of justice and opines that 

pharmaceutical patent protection in developing countries liking 

violates what he terms as the “needs principle” whereby the 

distribution of goods should depend on the medical need, rather 

than the ability to pay.33  Dietsch opines that the pharmaceutical 

industry fails to meet the needs principle on two fronts creating 

a production failure and an access failure.34  First, the 

pharmaceutical industry’s research and development is oriented 

substantially toward generating drugs for the diseases or 

maladies of the wealthy within developing countries, whereas 

                                                             
 32 Ibid., 175. 

 33 Peter Dietsch, “Patents on Drugs – The Wrong 
Prescription?” in Intellectual Property and Theories of Justice, 
edited by Axel Gosseries, Alain Marciano, and Alain Strowel 
(London: Palgrave Macmillan, 2008), 230.   
 
 34 Ibid., 230. 
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diseases like malaria, pneumonia, and tuberculosis which make up 

about a fifth of the global disease burden only receive 0.31% of 

the public and private research funding.35  Second, even though 

some of these drugs produced do reflect the medical needs of 

those in developing nations, the international patent protections 

allow the drugs to be sold at prices that are largely 

unaffordable by those in need.36 Patents are argued from a western 

perspective as being necessary to further progress and useful 

inventions.37  However, Dietsch argues that in situations of 

medicine, health and public welfare, which is the realm of 

pharmaceutical patents, their use should not be based on a 

“consequence-based” justification, but on the needs principle. 38  

While patents for pharmaceuticals may fulfill the economic needs 

for patents in this area, the needs principle isn’t met based on 

the production and access failures. 39  As will be discussed 

further, this is a principle that seems well-aligned with those 

of shari’a.   

 

                                                             
 35 Ibid., 230-231. 

 36 Ibid.  

 37 Ibid., 237.  

 38 Ibid.  

 39 Ibid.  



 
64 

CHAPTER 9  

CONCLUSIONS 
 

Global Intellectual Property Standards in the Middle East from a 
Shari’a Perspective 

 
 It is very difficult to make a definitive statement on how 

the Muslim world views intellectual property rights as one can 

see from the various different schools of shari’a jurisprudence 

and the interpretations they have of the Qur’an.  However, as a 

general matter, each school, and in particular the more moderate 

schools, provide support for a person’s right to have some form 

of protection over their intellectual property.  There are a 

number of concepts within shari’a that factor into what level of 

protection this type of property may receive and how it may be 

transferred, such as gharar, however, because the Qur’an is 

largely silent on intellectual property, the most important 

guidance comes from considering the public interest, or maslaha 

and istislah.  Leading Muslim scholars produce fatwas based on 

their interpretation of the public interest, which become the 

doctrine that Muslims are to follow regarding situations not 

directly addressed in the Qur’an, and are very important to the 

acceptance of intellectual property rights in the Muslim world.  

As such, teachings regarding istislah and how people’s rights are 

viewed in Islam are crucial to integrating western views of 
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intellectual property rights effectively into their culture, or 

perhaps determining areas which will stir opposition.   

 As previously discussed, intellectual property somewhat 

informally existed in Arab culture before Islam and during the 

Islamic Empire in the form of protection against poets who 

plagiarized others’ works and in the takhleed during the Abbasid 

Caliphate where scientists and authors submitted their works to a 

repository.  However, the first formal intellectual property laws 

in today’s Middle Eastern states were not cultivated from within, 

but imposed during and after British and French colonialism, so 

they are not really the product of Islamic principles.  In 

particular, it is noted that the early laws in Kuwait and Bahrain 

did not extend protection to patented drugs themselves, only the 

process that they were made by, allowing the legal production of 

generic drugs and potentially delaying more significant public 

policy concerns of lack of access to medicine.    

 The advent of the TRIPS agreement brought access to 

medicine to the forefront with its requirements for minimum 

standards of pharmaceutical protection.  There are provisions 

which address public health concerns, such as allowing for 

compulsory licensing for drugs when there is a public health 

emergency which may align with Islamic istislah principles, 

however, countries are still required to provide protection for 

the drugs, and not just the process of making them.  This clearly 
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presents a clash between the western idea that intellectual 

property rights provide the incentive for companies to front the 

research and development costs and are necessary to the continued 

production of these drugs, versus the Islamic precept which holds 

that “public interest always comes before private interests.”1   

 While the TRIPS agreement and the Doha Declaration prima 

facie may state that “members may […] adopt measures necessary to 

protect public health” and that TRIPS should be “interpreted and 

implemented in a manner supportive of WTO Members’ right to 

protect public health and, in particular, to promote access to 

medicine for all,” these maxims have not held up in practice.  

Although, an intricate framework for allowing compulsory licenses 

and dispute resolution for conflicts regarding drug licensing has 

been established, Islamic states may not freely use these avenues 

based on economic pressure and FTAs with western countries.  This 

insufficient access to medicine is the intellectual property 

rights practice providing the most direct conflict with Islamic 

public policy interests.  The example of the South African AIDS 

situation and FTAs with Jordan, Morocco, Kuwait and Bahrain 

having stringent TRIPS-plus provisions conflict with the Islamic 

istislah principles that one may exercise their own rights as 

                                                             
 1 Khoury, “Ancient and Islamic Sources of Intellectual 
Property Protection in the Middle East: A Focus on Trademarks,” 
167. 
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long as they do not impede on another’s rights and that the basic 

premise of legislation in Islam is to secure the welfare of the 

people by protecting them from harm.  The public health, in the 

case of these FTAs, is treated as subservient to the private 

property rights of individuals based on the economic conditions 

of a substantial amount of Islamic states today.   

 Further, TRIPS presents intellectual property rights as 

universal rights or norms that can and should be applied 

uniformly on the global stage, so even if this does not fit well 

within the Islamic tradition, these rights are justly applied 

because they are similar to human rights.  However, scholars like 

Ruth Gana disagree with the “universality” of the particular 

brand of intellectual property rights within TRIPS and the 

provided FTAs.  Middle Eastern states and shari’a appear to 

provide a strong argument in favor of Gana’s position.  The 

intellectual property laws of the west were created through 

societies having different economic, political and cultural 

histories.  Shari’a has existed and grown over the last 800 years 

without creation of firm intellectual property laws, until they 

were first enacted through colonization and subsequent 

decolonization of those territories.   

 The western intellectual property laws, as applied in 

developed countries like the U.S. and European countries, 

provides for somewhat of a different “social contract” when 
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applied in the Middle Eastern states.  In the U.S. and Europe, 

society essentially allows pharmaceutical companies their 

monopoly on products, so that they are able to acquire the 

benefits that they produce and society may then attempt to build 

on this technology creating balance in the exchange within 

Locke’s Labor Theory.  However, in the case of developing nations 

within the Middle East, as we can see with Jordan, the balance is 

skewed.  The burden on the public and curtailing of their free 

access and use of the technology within the pharmaceutical 

patents is not being balanced with their ability to use those 

medicines.  Locke’s Labor Theory does not appear to support the 

position that an individual is entitled to the full and entire 

market value of the created product because the “enough and as 

good” clause specifically takes into account the inherent rights 

of others which the inventor does not have a right to deprive 

them of. 2  So even the foundations of western intellectual 

property require some consideration of the public interest.    

 Because these foundational premises to western intellectual 

property ideals become very strained in their application to 

Middle Eastern states, the belief that the “one-size fits all” 

                                                             
 2 Nevin M. Gerwertz and Rivka Amado, “Intellectual Property 
and the Pharmaceutical Industry: A Moral Crossroads between 
Health and Property,” Journal of Business Ethics 55, no. 3 (Dec., 
2004): 295. 
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approach of TRIPS may not be appropriate for all developing 

countries appears to hold true.  Gana’s proposition that these 

rights are not “universal,” but local and most effective within 

the local communities that required their construction appears 

well supported by this situation.  To a larger extent, TRIPS and 

FTAs having TRIPS-plus standards exemplify issues regarding local 

laws can be viewed as reflecting communitarian values and some 

measure of consensus, the extent and uniformity of which becomes 

diffused as they are brought to an international stage having a 

greater diversity of communities and values.  

 Additionally, Dietsch’s “needs principle” likely provides a 

position amenable to shari’a public interest concepts.  Dietsch’s 

discussion of production and access failures falls along the same 

lines as the imbalance of the social contract being struck with 

these Middle Eastern nations.  The benefit of production of 

necessary medicines and their availability  for this group of 

people is not being balanced against the monopoly powers the 

rights holders are being afforded.  Dietsch goes one step further 

to suggest that in the situation of patents on pharmaceuticals, 

the concern should not be on market-based justifications for 

having these patents, but on needs of the people.  This is likely 

the same distinction that would be important for intellectual 

property laws to harmonize with shari’a, in that pharmaceutical 

patents should have some distinctions to other technology because 
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in practice, intellectual property standards are not meeting the 

needs principle.  The best example of a Middle Eastern state 

espousing to the public interest precepts of shari’a by 

distinguishing intellectual property of the pharmaceutical 

industry and by attempting to maintain higher levels of access to 

medicine and providing for a more robust compulsory licensing 

program, is Egypt.  

 Scholars like Amartya Sen would also likely support the 

emphasis shari’a and Egypt place on public welfare over 

individual rights, and in this case intellectual property 

rights.3  Sen does not believe that the market can be separated 

from the results and consequences that it produces.4  This type 

of moral consequentialist approach, likely aligns with that of 

shari’a in this particular circumstance because the justness of 

the results drives whether the practice is accepted in shari’a if 

it is not explicity addressed in the hadith.  While western 

values place a higher regard on the innate “right” of a person to 

their intellectual property, the strength of conviction within 

the Islamic culture is likely not shared, perhaps with a strong 

basis.  Sen is similarly critical of the “foundational” status of 

                                                             
 3 Amartya Sen, “The Moral Standing of the Market,” Social 
Philosophy and Policy 2, no.2 (1985): 3-7.     
 
 4 Ibid. 
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ownership rights of property and that intellectual property 

rights should be treated as a priori rights that are morally 

justified regardless of the results and consequences of the 

implementation of those rights.5  Thus, we should not accept that 

some property arrangements are morally acceptable regardless of 

their consequences.6 

 Intellectual property rights on an international scale, 

thus, raises the question of how strong the right should be in 

comparison to others, how much should the individual be entitled 

to you before “enough and as good” is no longer left for the 

public, and further how these should rights be construed when 

being assimilated into a culture where these rights were not 

previously present in such a rigid manner.  To determine how to 

go about determining an appropriate ethical solution to the 

conflict of the two cultures which effectively balances the 

public interest concerns of shari’a, we can examine the 

intellectual property in the Middle East through development 

theory versus dependency theory and the theories of Rawls and 

Singer.   

 

 

                                                             
 5 Ibid. 

 6 Ibid. 
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International Ethics From the Perspective of Globalization 
 The globalization of intellectual property rights and their 

imposition on Middle Eastern countries requires not only an 

analysis of the similarities and differences of western 

intellectual property compared with those in the Islamic 

tradition, but also an examination of the ethical implications of 

placing these regulations on lesser-developed nations.  In this 

situation of Islamic states in the Middle East, development 

theorists who believe that the adoption of standards and norms as 

essential to the economic growth of lesser-developed nations 

would see the US-Jordan FTA Agreement (and the other US-Middle 

Eastern state FTAs) as undoubtedly a step forward.  They would 

further espouse to the idea that these nations should embrace the 

rationale provided for intellectual property rights, such as 

Locke’s Labor Theory and utilitarian principles as fully 

justifying these laws, while downplaying their own public welfare 

philosophies like placing the health of the public over the 

rights of the individual.  Development theorists would therefore 

have Islamic states abandon or ignore some of their cultural and 

religious traditions in furtherance of potential economic gains 

(emphasis being placed on potential).  Development theorists tend 

to put aside considerations of the viability placing a new set of 

norms on a firmly established culture.   
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 Conversely, dependency theorists like Ruth Gana would be 

very wary of Middle Eastern states’ adoption of these higher 

standards.  By emulating these western values through copying 

their intellectual property standards, they become dependent on 

western capital and technology.  In fact, the dependency is a 

dual pronged because these countries will not only become 

dependent on the knowledge from the western countries, but also 

the economic investment and capacity to use this knowledge 

effectively.  Based on the data provided by Oxfam from the US-

Jordan FTA, the argument made by dependency theorists appears to 

be well supported.  Since the treaty was made, no Jordanian 

manufacturer has filed a patent application for a new medicine 

and FDI through technology transfer and pharmaceutical R&D has 

not occurred.  Further, these TRIPS-plus rules, including data 

exclusivity have prevented production of generic drugs for 79% of 

the medicines produced by leading multinational drug 

manufacturers since 2001.  The TRIPS-plus rules and FTAs do not 

appear to be furthering the development of Middle Eastern 

countries, but simply creating a new dependent market with 

greater and greater “technology gaps,” as posited by Posner.   

 It would appear that while Rawls would not disfavor the 

TRIPS agreement, or even TRIPS-plus agreements that appear 

largely in one-sided benefit to the U.S. because a nation-state’s 

duties are primarily to the welfare of its own people.  Although 
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the agreements may not be particularly favorable to these Middle 

Eastern countries in practice, they were to some extent freely 

entered into by those Member States with the hopes of achieving 

economic gain.  Based on Rawls duty of assistance, however, the 

active prevention of compulsory licenses for necessary drugs in 

Jordan through economic pressure or the text of a FTA likely 

steps over the line of what would be ethically permissible.  The 

moral duty to help all societies achieve the minimal conditions 

necessary to lead “worthwhile lives” would suggest that 

attempting to prevent Jordanians from receiving essential 

medicines would be contrary to the duty to assist.  

 Rawls seems to opine that the U.S. owes a moral duty to 

help the people of developing countries obtain basic necessities, 

or at the very least should not aid in keeping them in a state 

where they lack essential medicines.  Rawls’s duty of assistance 

can reasonably be seen to set the lower end of the ethical 

threshold to be met for international intellectual property 

standards.  On other end of the spectrum lies Paul Singer’s 

theory of global justice, which falls strongly against the U.S.’s 

use of TRIPS and its requirement of TRIPS-plus rules in Middle 

East.  Singer states that the U.S. international intellectual 

property practice is both contradictory and disreputable and 

argues that as the world becomes increasingly globalized, 

developing countries become more responsible for the aiding those 
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who lack the basic necessities of life.  Therefore, Singer would 

likely disprove of the FTA agreement with Jordan, as well as the 

subsequent agreements with other Middle Eastern states, because 

the compulsory license restrictions, and the effect of the FTA as 

a whole, has not provided economic growth and drugs continue to 

be inaccessible to a substantial portion of Jordanians.   

 Based upon the above ends of the spectrum set forth, it is 

reasonable to believe that an ethically justified position exists 

somewhere in the middle.  At a minimum the U.S. should cease from 

engaging into TRIPS-plus agreements which limit the use of 

compulsory licenses for essential medicines, and in the same 

fashion discontinue economically coercing developing countries 

from exercising their right to use compulsory licenses.  While 

the more extreme approach would be to restructure the WTO and 

TRIPS altogether, and prevent countries from entering into TRIPS-

plus FTAs in order to provide a better balance between western 

and Middle Eastern countries.   

The Example of Egypt 
 In contrast to Jordan, Egypt appears to be a strong model 

for intellectual property rights moving toward the future.  Egypt 

uses the Islamic system of jurisprudence and appears to have 

effectively balanced the principles of shari’a while 

incorporating intellectual property standards of the west.  In 

similar fashion, their approach and the laws that they have in 
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place appear to comport more with the ethical considerations of 

the scholars previously discussed.   

 In terms of placing public health concerns over individual 

rights, Egypt has been a leader in promoting access to knowledge 

and medicine in the Middle East through their A2K campaign.  

During the WSIS negotiations, Egypt continually emphasized the 

need for balance between owners and users of intellectual 

property.  Their commitment to promoting access to medicine was 

shown in their FTA agreement with the EU.  In order to maintain 

the affordable drug prices that they previously had from their 

government-run generics program, they instituted the Drug 

Stability Fund.  This effort attempted to strike a balance 

between the apparent need for higher pharmaceutical patent 

protection supported by western ideals with continued healthcare 

development.  It prevented a clear “access failure” according to 

the needs principle, as the cost of a month’s treatment for a 

drug like fluoxetine was 6 times that of its previous generic 

substitute.  Although a drug fund is certainly not an option 

available to all countries of the Middle East, the Egyptian 

government also took advantage of some of the TRIPS flexibilities 

for compulsory licenses and included specific provisions for when 

their use is appropriate.   

 Their negotiations and programs provide an example for 

Islamic countries in determining possible options to 
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appropriately balance shari’a principles in these laws.  By 

showing that some sort of balance is being struck within the laws 

specifically attributed to shari’a ideals, it will likely improve 

the acceptance and effectiveness of these programs.  This type of 

compromise also strikes a more even balance between the concerns 

of dependency and development theorists.  It caters to the 

development theorists because they are accepting some of the 

norms and laws of more developed nations in order to promote 

further health development.  The Egyptian approach does not 

create a total dependency though, because their drug stability 

fund and compulsory license program allows them to maintain their 

custom of strongly promoting public welfare through affordable 

drug prices while still allowing strong rights for pharmaceutical 

companies.  This appears much closer to the balance of “political 

reform, economic policies and strategic exploitation of existing 

technology” that Gana proposed as the necessary components to 

effective resolution of dependency problems in international 

intellectual property regimes.   

 
Importance of International Intellectual Property on a Larger 

Scale 
 

 Intellectual property laws have what may be seen as an 

“image problem” in most Middle Eastern countries because they are 

viewed as a product of the west.  While most Middle Eastern 

states desire to trade with the west, “there remains a fear of 
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adopting Western-style market capitalism because it might lead to 

a renewed loss of national sovereignty.”7  While the fears of the 

people of Arab nations in this regard is not unwarranted or 

without basis, there are precepts within shari’a which support 

one’s right to own that which they have created through their own 

labor.   To be sure, there are large economic forces from the 

west pushing for greater intellectual property rights in these 

countries, for reasons which may or may not be in the best 

interest of the people of these nations.  However, by placing 

more emphasis on intellectual property rights having support 

within shari’a law and a foundation in Arab states before and 

during the Islamic empire, it may be able to gain more public 

support.8  In order for this effort to be successful, and for the 

potential benefit of the parties espousing to these differing 

viewpoints, both must recognize the similarities and differences 

of the other side’s perspective both politically and culturally.  

Further, as shown by the reaction of the Egyptian business 

executive, the issuance of fatwas and teachings of today’s 

leading Muslim scholars has the potential to profoundly impact 

                                                             
 7 Carroll, “Intellectual Property Rights in the Middle East: 
A Cultural Perspective,” 590. 
 
 8 Beltrametti, “The Legality of Intellectual Property Rights 
Under Islamic Law,” 106. 
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people’s level of adherence to certain laws. 9  Although one of 

the difficulties of creating policies acceptable to Islam is 

their lack of uniformity in multiple schools of jurisprudence, 

greater consensus on how and why intellectual property fits 

within shari’a would likely be greatly beneficial as a 

substantial portion of the population is unsure of whether these 

legislative laws are supported in their religious laws.10  As can 

be seen, for a number of these Islamic Middle Eastern countries, 

government enforcement of intellectual property infringement is 

scarce, so the policies will likely only be effective through 

religious doctrines. 

 Enacting international intellectual property rights, as 

well as other international regulations, in a cultural, religious 

or economic vacuum will likely prove impracticable or less 

successful than intended.  Legal frameworks, such as intellectual 

property, are based on a set of values which have a foundation in 

the cultural traditions and economic conditions within such a 

community.  The “universality” of intellectual property rights is 

certainly arguable, and we must therefore be sensitive to the 

communitarian values of smaller western communities being placed 

                                                             
 9 Raslan, “Shari’a and the Protection of Intellectual 
Property,” 503.  
 
 10 Malkawi, “Intellectual Property Protection From a Sharia 
Perspective,” 114. 
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on a global scale. 11  Over the centuries, Islamic culture has 

produced globally cherished works of art and architecture, as 

well as engineering, agricultural and medicinal methodologies 

without the rigid intellectual property frameworks of the west.12  

Translation of western frameworks in their entirety, particularly 

with their engagement connection rights like access to medicine 

so closely tied to perceived fundamental human rights, will be 

met with resistance and must take into account the entire 

spectrum of other rights and values which it may affect.  

Intellectual property rights and patents, in particular, have 

broad reaching economic and social welfare-related consequences 

as can be seen in pharmaceutical patents.  Employing various 

bioethical considerations in these situations is crucial not only 

to the success of the framework being set in place, but to the 

long-term effectiveness and/or acceptance of the values that 

these frameworks embody.   

 As can clearly be seen by the state of intellectual 

property protection in the Middle East and the stability of the 

Middle East as a whole, there may be substantial value in merging 

legal frameworks using a process of understanding and emphasizing 

the common values of the frameworks within the West to those of 

                                                             
 11 Gana, “The Myth of Development, The Progress of Rights: 
Human Rights to Intellectual Property and Development,” 317. 
 
 12 Ibid., 340-341. 
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the Middle East in a more plainly observable manner.  Shari’a is 

a complex and non-uniform system of jurisprudence which is an 

example of the challenges that the region faces as a whole.  The 

better and more able the west is to understand these 

complexities, cultural traditions and people, the better policies 

like international intellectual property policies, which are so 

closely tied to human rights and justice, will fare.  The 

application of intellectual property rights into Islamic areas 

gives rise to fundamental questions of the morality and 

effectiveness of intellectual property laws.  In the same way, it 

poses questions about international uniform systems of law and 

what issues they may raise in the future, as the world becomes 

increasingly globalized and cosmopolitan.  
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