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PREL\(,F

A number of very different factors affect the immigration policies of all
countries. A wide range of economic, humanitarian, ethical and security issues
shape the arguments supporting the current immigration debate. While
immigration clearly contributes to put downward pressure on wage levels and
to a decreased job availability in certain economic sectors, immigrants fill
certain jobs that nationals generally reject -espccially in the agricultural sector--
and help maintain competitiveness in the global economy. Although a rising
number of immigrants is troubling in terms of fiscal costs and is viewed as a
threat to national security, stricter border controls have proved unable to
curb illegal immigration flows and have led to rising human rights abuses.

In this issue of The Georgetown Public Policy Review we focus on the
immigration policy of the United States, a nation of immigrants, traditionally
referred as the melting pot of the world. At a time in its history when the
United States received more immigrants than any other country in the world,
it suffered a serious attack to its national security, perpetrated mainly by
foreign nationals. September l l " sparked a debate on what should be the
United States' new foreign policy and captured the interest of politicians,
policy makers, academics and the society at large. In choosing this topic, we
aimed to disseminate divergent ideas of an issue that is at the forefront of the
national agenda. Moreover, the multicultural diversity of the members of The
Review, has assisted us to better understand the complexity of the problem
and its repercussions in the global arena.

The article by Lindsay Lowell and Micah Bump documents the
implications of immigration trends in traditionally immigrant friendly states,
like California and Texas; new settlement states, like Arkansas and Minnesota;
and moderate growth states, like Alaska and Rhode Island. In their piece
Lowell and Bump analyze not only the national origin and settlement patterns
of recently arrived immigrants, but their mobility within the country after their
initial settlement. In tum. the article by Pia Orrenius and Madeline Zavodny
discusses the current role of undocumented immigrants in the U.S. economy
and the likely economic consequences of a generalized amnesty program,
based on lessons learned from the 1986 amnesty (which benefited mostly
Mexican and other Latin American immigrants). The article intends to provide
views on designing a comprehensive amnesty plan at a time when President
Bush is pushing a different strategy to temporarily legalize millions of illegal
aliens without granting a blanket amnesty.

The selection of interviews contained in this issue intends to provide a
balanced view of both the left and right sides of the political spectrum. The
Mexican Ambassador to the United States, Carlos de lean, highlights the key
role that Mexico plays in the immigration agenda of its northern neighbor and
stresses the importance of mutual cooperation between the two countries.
Viet Dinh. a recognized professor of Law at Georgetown University Law Center,
offers thoughtful considerations of the current U.S. guest worker proposal



from an immigrant's perspective. The Vice President of the National Council
of La Raza, Cecilia Munoz, represents one of the most fervent advocacy
groups in favor of immigrants and reconsiders the priorities of the current
immigration debate. Conversely, Dan Stein, Executive Director of the
Federation for American Immigration Reform, provides a more conservative
assessment of the current guest worker proposal and advocates limiting the
number of workers that should be welcomed in the U.S.

The article on national security and open government by Alasdair Roberts,
included in this issue, offers a straightforward analysis ofthe common problems
that arise when governments invoke national security to restrict transparency.
Although this article is not directly related to our main topic, we considered
this addition to be timely and worthwhile reading.

Finally, the book reviews cover a wide range of issues for those interested
not only on immigration but on other political issues. While Alice Rivlin
comments a recently published book on the evolution of the United States
immigration policy during the 1920s to 1960s, Mickey Edwards reviews the
front-loading problem in presidential nominations, and John O'Farrell carefully
reviews a book on the measurement of public opinion on everyday policy
issues.

To all who contributed their time and enthusiasm for the edition of this
issue, our sincere gratitude. To our readers, our commitment to continue
bringing you a venue for a thoughtful analysis of public policy issues. Your
comments and contributions are welcomed and appreciated.

Ana Cristina Torres
Editor-in-Chief



The New Settlers:

Characteristics of Immigrant Minority
Population Growth in the Nineties

B. LI:\[)SAY LOWELL & MICAH BU\lP

Institute for the Study o]' International Migration

Georgetown University

The recent release of public-use data from the 2000 Census allows
researchers to better document the patterns of immigrant settlement that oc-
curred during the 1990s. This paper focuses issues relating to the so-called
"new settlement states." or states that faced rapid foreign-born growth rates
during the I990s. but previously lacked a tradition of accepting newcomers.
Using 1990 and 2000 Census data, this paper maps the growth in the new
settlement states. It goes beyond the mapping to discuss three important
questions relating to new immigrants. First. where did the immigrants in the
new settlement states come from'? Second, are immigrants the driving the
growth of the "new minority" groups? Aggregated data show that Latinos and
Asians are the new minorities, but are immigrants or more established native-
born migrants responsible for this change'? Lastly, this paper focuses on the
socio-economic status of the immigrant populations in new settlement areas.

INTRODUCTlO~

North American settlement pat-
terns were originally established by
European immigrants in a series of
waves proceeding from the colonial
period through the first three decades
of the 20th century. Major cities such
as New York City. Boston, and Chi-
cago absorbed most immigrants' ar-
rival, but a growing number headed
west, especially after the Civil War.
Well before the tum of the 20th Cen-
tury, widespread settlement had taken
place in the middle and western states,
while new arrivals tended to stay
along the eastern seaboard or upper
midwest to work in urban factories.

There are similarities and differ-
ences between today's immigration
and the last great wave, which began
in IXXOand ended at the outbreak of
World War I in 1914. Like then, a few
nationalities dominate, but today
Latinos and Asians have replaced
Southern and Eastern Europeans as
the leading immigrant groups. As be-
fore, most immigrants settle in the heart
of a few metropolitan areas, although
the current wave of immigration,
which began after World War II and
especially since the Immigration Act
of 1965, moves to "new" destination
cities such as central Los Angeles and
Miami. Sueh new metropolitan areas
have been few in number and they,

The Georgetown Public Policy Review, 9:2 (Spring 2004). Copyright © 2004
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along with the historically established
destinations, absorbed most immi-
grants from the Eisenhower through
Reagan decades.

Beginning in the later part of the
19XOs, researchers noticed a growing
number of immigrants moved to states
and small localities where they had not
been before (Bartel 19X7). These "new
settlement" destinations stretch from
the southeast in Georgia and North
Carolina across the Great Plains to
Nevada in the west, and to M innc-
sota in the north. As noted by Will-
iam Frey, a leading demographer of the
geography of immigration, "some mi-
norities were migrating to parts of the
country where most residents have
never heard Spanish or Chinese be-
ing spoken" (Frey 199~). In another
break from tradition, immigrants be-
gan moving to suburbs, smaller met-
ropolitan areas, and rural towns.

With the advent of the 2000 Cen-
sus and the release this year of public
use data, researchers are able to more
completely document the pattern of
the new settlement. Until now, almost
nothing has been known about where
the immigrants to these new settle-
ment states corne from. Neither have
researchers known in any detail the
characteristics of the new settlers, i.c.,
their basic demographic or socioeco-
nomic profiles. This paper maps the
new settlement areas with 2000 Cen-
sus data, but goes on to address three
important questions. Where are the
new immigrants coming from'! Are
they long-term residents displaced
from places like "immigrant-hostile"
California. or are they newly arrived
immigrants from abroad'! Secondly,
are immigrants the preponderance of
the "new minority" groups'! Aggre-
gated data tells us that Latinos and
Asians are the new minorities, but are
immigrants or more established native
born migrants driving the change?

Lastly, arc the new settlers taking jobs
that pay less, leaving them more vul-
nerable than immigrants in established
states'! In turn, do the new settlers
have less human capital'!

THEORY A:\D OBSLRV;\T10'.;S 0'.; Nu\'
SETTLF\lLNT AREAS

Typically, theorists have expected
immigrants would continue to concen-
trate in the central cities of the six ma-
jor immigrant settlement states of Cali-
fornia, New York, Florida, Texas, Illi-
nois, and New Jersey and a few other
metropolitan areas. After all, immi-
grants' location choices are predicated
not simply on wages, but on the ad-
vantageous concentration of prior
immigrant support networks (Portes
and Rumbuat 1996). Research sup-
ports the notion that wages arc less
important to location choices than is
the existence of prior immigrant com-
munities (Bartel 19X7). Of course,
something must start the formation of
these communities, and history
teaches that employers often directly
recruit foreign workers, sometimes
with government assistance. Idiosyn-
cratic factors can playa role when cer-
tain pioneers chance upon employ-
ment and become the founder of an
employment/migrant network.

The roots of today's new settle-
ment patterns are complex. In some
cases, businesses have actively re-
cruited immigrants into new commu-
nities. During the 19XOs, corporate
oligopolies emerged in the process-
ing of beef, pork, chicken. and fish.
These industries began to relocate
from the North Central states to the
South, South Central, and some East-
ern seaboard states to be closer to the
feedlots and to employ nonunion,
lower-wage labor (Broadway and
Ward 1990). Located in small, rural
communities with little local labor,
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processing companies recruited immi-
grant workers from Cal i fornia and
Texas, as well as directly from Mexico
and Central America. Such communi-
ties as Rogers, Arkansas or Winches-
ter, Virginia now have sizeable immi-
grant populations directly related to
the food-processing industry (Bump
2004; Martin and Gozdziak 2(04). To-
day, active recruitment is often not
needed because immigrant networks
draw newcomers, often encouraged
by hiring bonuses for friends and rela-
tives.

Outside of food processing and
manufacturing, new settlement areas
are found in agriculture, particularly
in specialized niches. Again, the
forces that have driven this process
are complex. Growers in labor inten-
sive crops have cast a broader net to
find workers. and there has also been
a heretofore unprecedented "settling
out" of new immigrants into new des-
tinations. The "Latinization" of agri-
culture has occurred in the apple
groves of Washington State, the
mushroom sheds of New England, the
grape and row crops of southern Cali-
fornia and the orange groves of south-
ern Florida (Taylor et al. 1997). Am-
nesty in 19XX for nearly three million
formerly unauthorized workers re-
vealed several settlement zones with
distinct demographic and employment
patterns (Lowell 1992). The job sta-
bility (if not income security) created
by legal status, often for the employed
head of household, has permitted fami-
lies to reunite and deepened the set-
tling out process.

In other cases, government pro-
grams have sought to disperse new
immigrants to new communities with
growing economics. The Office of
Refugee Resettlement (ORR), for ex-
ample, provides grants to voluntary
resettlement agencies to encourage
them to place newly arriving refugees

in "preferred communities where there
is a history of low welfare utilization
and a favorable earned income poten-
tial relative to the cost of living." ORR
has also funded several projects to
help unemployed Hmong refugees liv-
ing in the Central Valley of California
to relocate to towns and cities with
lower unemployment rates. As a re-
sult of these initiatives, new immigrant
communities have sprung up in such
places as Fargo, North Dakota, Char-
lotte, North Carolina, and Lincoln,
Nebraska (Martin and Gozdziak 2(04).

MAI'I'I\:(j hl\II(jR:\TIO~'S TRADITlo'JAL,

NI:\\, AND MODLRATI GROWTII STATES

The type of regional growth of the
immigrant population- -classified here
according to traditional, new, and
moderate states --is reasonably clear-
cut in terms of absolute growth and
rapid growth in the 1990s. The Cen-
sus data show in the year 2000, the
population of the United States in-
cluded 31 million foreign-born, repre-
senting II percent of the total popu-
lation, while in 1990, the population
included 20 million foreign-born which
represented approximately eight per-
cent of the total population. Thus,
the foreign-born population grew by
II million people, or 58 percent, be-
tween 1990 and 2000 (Table I).

Traditional States
As for immigrant population

growth rate, data shows that the tra-
ditional states-California, Florida, Il-
linois, New Jersey, New York, and
Texas-averaged 56 percent growth
(Figure I. See also Appendix Table I).
They also experienced the largest ab-
solute increases of the foreign-born
population. These traditional states
recorded the highest absolute numeri-
cal growth in foreign-born population
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Tahk I. Ranking of States: Traditionat, ~t·" Settlement, and "Iod~rat~ Growth

TrcJd.hOrlal New Absolute Change In Percent Change In
Settlement. and

Total oopuranon 2000
Total f" ore'gtl-Born Total Forerqn-Bor n Foreign-Born

Foreign-Born
Mo(1erale Growth Pooutauon 2000 Poputauon 1\190 Population 1990-

Population 1990-2000
States 2000

Total USA 281.421,906 31,107,889 19,767,316 11,340,573 57,4
Tli;Id'~()[!al~lale5
Cahtorrua 33.871.648 8864.255 6458825 2.405.430 372
Fionda 15.982.378 2670.828 1662601 1.008227 606
IllinOIS 12.419.293 1529.058 952272 576.786 606
New Jersey 8.414.350 1.476.327 %6610 509717 527
New York 18.976.457 3.868 133 2851861 1.016272 356
Texas 20.851 820 2.899642 1524436 1.37')206 902

Total 110,515,946 21,308,243 14,416,605 6,891,638 56.2

~eir: SeIUe:m~nl
Sl~leS
AIJbarna 4.447100 87.772 4353:1 44.239 1016
Arrzona 5130.632 656.183 278205 377 .978 1359
ArkC:Ulsas 2673.400 73.690 24867 48.823 196 3
Coioraoo 4.301.261 369.903 142434 227469 1597
Detaware 783600 44.898 22275 22.623 1016
Georgia 8.186.453 577.273 173126 404.147 2334
I(~;)tlO 1.293 %3 64080 28Y05 35175 121 7
Iowa 2.926324 91.085 43316 47.769 1103
Kansas 2.688.418 134735 62840 71.895 1144
Kentucky 4041.769 80.271 34119 46.152 1353
Minnesota 4_919419 26C.463 113039 147.424 1304
Nebraska 1.711.263 74.638 28198 4644C 164 7
Nevada 199B.257 316.593 104828 211765 2020
North Carolina 8.049313 430.000 115077 314 923 2737
Oktanoma 3.450654 131.741 65489 66258 1012
Oregon 3421.399 289.702 139307 150395 1080
South Caronna 4.012.012 115.978 49964 66014 1321
Te(lness(~e 5689.283 1~9.004 59114 99890 1690
Utan 2.233 lfi9 158664 58600 100064 1708

Total 71,957,739 4,116,679 1587236 2,529,443 159.1

Mw:ll>[alt: G[QW1tl
Sloles
AldSkii 626.932 31.170 24814 12.356 498
Connecticut 3.40556~ 369.967 279383 90.584 324
District of

249
Coturntua 512.059 73561 58887 \4674
Ha .....uu 1.2" .537 2'2.229 162704 49525 304
Indliino 6080.485 186.534 94263 92.271 979
LOUISiana 4.468.976 115.885 81407 28478 326
Maine 1274 923 36691 36296 395 11
Maryland 5.296486 518.315 313494 204 821 653
Massac!luset1s 6349.097 772.983 573733 199250 347
Mlchl~FHl 9.938444 523.589 355393 168196 473
MISSISSiPPi 2.844 658 39.908 20383 \9.525 958
MISSOlJfI 5.59~.211 151.196 83633 67.563 808
Montana 902.195 16396 13779 2617 190
New Harnpsture '.235.786 54.154 41193 12.961 31 5
New MeXICO 1.81Y.046 149.606 80514 69.092 858
North Dakota 642200 12.114 9388 2.726 290
OhiO 11.351.140 339.279 259673 79.606 307
Pennsylvania 12281.054 508.291 369316 138975 376
Rhode Island 1.048.319 119.277 95088 24.189 254
South Dakota 754.844 13495 7731 5764 746
Vermont 608827 23245 17544 5.701 325
Virginia 7078515 570.279 311809 258.470 829
vvastunqton 5.894.121 614.457 322144 292.313 907
West Virginia 1.808344 19.390 15712 3.678 234
WisconSin 5.363.675 193.751 121547 72.204 594
Wyoming 493.782 11 205 7647 3.558 465

Total 98,948,221 5.682,967 3,163,475 1,919,492 55.9

Source us Census 199C and Ij S Census 2UOO

in the 1990s, but not the most rapid
relative or percentage growth. In fact,
the growth rate of the foreign-born
population in the traditional states
subsided over the last decade, while
the growth rate in the new settlement
states accelerated. As a result, 87 per-
cent of net foreign-born growth in the
1980s took place in the traditional
states, but in the 1990s, a lesser 60
percent of foreign-born growth oc-
curred in these states.

New Settlement States
During the 1990s, 19 "new settle-

ment states" experienced extremely
high rates of growth, defined here as
net increases of their foreign-born
populations of over 100 percent. The
2000 Census data confirm this trend,
showing that the foreign-born domi-
nance waned in the traditional states
while several other states, located
mostly in the South and the West,
emerged as new destinations for the
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Figure 1: Percent Growth of Immigrant Population 1990-2000

-_

1- 49.9%

foreign-born. Figure 1 shows that
these states are located across a wide
band in the Southeast, Midwest, and
Rocky Mountain regions. The fast-
est growth of the foreign-born popu-
lation occurred in North Carolina, Geor-
gia, and Nevada, which experienced
growth rates of 274 percent, 233 per-
cent, and 202 percent, respectively.
While rapid growth rates do not nec-
essarily indicate a large numerical
growth, they are a good indication of
which state and local communities are
facing integration challenges as result
of rapidly changing demographics.

Moderate States
Outside of the traditional and new

settlement areas, 26 states can be clas-
sified as having moderate rates of
population growth, i.e., they are "mod-
erate growth states." These are states
with relatively small foreign-born

• •
50-99.9% 100-199.9% 200-275%

populations that had immigrant
growth rates of less than 100 percent
during the last decade. Nonetheless,
despite their lower statewide growth
rates, many local communities within
the moderate growth states experi-
enced significant increases in their
foreign-born populations and faced
many of the same integration chal-
lenges as the new settlement states.
An example of this is Winchester, Vir-
ginia. This small community experi-
enced very rapid immigration growth
during the 1990s even though Virginia
is not itself classified as a rapid or new
settlement state.

THE ApPARENT PARADOX OF DISPER-

SION AND CONCENTRATION

Although their rate of growth
slowed during the 1990s, traditional
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migration states still retain the bulk of
the total foreign-born population.
More than two-thirds (69 percent) of
the foreign-born resided in the tradi-
tional states in 2000. California alone
held 2X percent of the entire foreign-
born population. while New York held
another 12 percent. In contrast. the
rapidly growing new settlement states
together had just a little more than 13
percent of the national foreign-born
population at the end of the last de-
cade. The remaining 1g percent lived
in the 26 moderately growing states.
And because the foreign-born popu-
lations in the traditional states are so
large, immigrants make up more of the
total (native and immigrant) popula-
tions than they do in other states.
Over one-quarter of all Californians
are foreign-born while about one-fifth
of all New Yorkers arc foreign-born.
Taken as a whole, the foreign-born
population comprises 19.1 percent of
the total population in the traditional
states. or better than three times the
density of immigrants in other states.
Immigrants are just six percent of the
total population living in new settle-
ment states and in moderate growth
states.

These observations temper a mis-
placed notion that immigrants are more
of a presence in the high growth new
settlement states than elsewhere.
What is truly remarkable about the new
settlement states is the rapidness of
immigration that has occurred in just
the past decade and the fact local
communities suddenly have large
shares of immigrants. Where commu-
nities were often homogenously white,
or perhaps white and African Ameri-
can, they now include new and grow-
ing minority populations.

NATIVITY OF THE NEWCO\IER: L.ATI'.;OS

A\if> ASIAt\ MI\iORITIFS

The total nativity composition of
minority groups is an important part
of the evolving mosaic of traditional.
new settlement, and moderate growth
regions. First generation immigrants
typically face greater obstacles to suc-
ceeding in the labor market, while their
native-born children tend to do much
better (Portes and Rumbaut 1996). The
new minorities are "non-Angles" and
are largely either Latino or Asian, but
these umbrella terms can hide a great
deal of difference between individu-
als of varied ancestries or countries
of birth. Also, the distribution of these
minority groups varies widely from
state to state.

Foreign-born Latinos and. to a
lesser degree, foreign-born Asians
have comprised the vast majority of
all foreign-born people in the new
settlement states, as well as in the tra-
ditional and moderate growth states.
Nearly 80 percent of all immigrants liv-
ing in the United States are either of
Latin American or Asian origin. Spe-
cifically, Latino immigrants made up
about 52 percent of the foreign-born
population in the year 2000. Mexicans
alone, who are more than 55 percent
of all Latino immigrants, were approxi-
mately 30 percent of the total foreign-
born population. Among the remain-
ing foreign-born population, 26 per-
cent were born in Asia, 16 percent were
born in Europe, three percent were
born in Africa, and three percent were
born elsewhere (Figure 2).

In 2000, there were over 16 million
foreign-born Latinos in the United
States. Slightly more than three-
fourths of the total Latino foreign-born
resided in the traditional states, ap-
proximately 13 percent lived in the new
settlement states and the remaining
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Figure 2: U.S. Foreign-Born Population by Region of Birth, 2000

Central America
7%

Mexico

29%

10 percent in the moderate growth
states. Latino foreign-born residents
accounted for 49 percent of the total
foreign-born population in the new
settlement states. However, this per-
centage rises to 57 percent in the top
five new settlement states of Arizona,
Georgia, North Carolina, Colorado, and
Nevada.

In 2000, there were 8,226,254 for-
eign-born Asians in the United States
and more than two-thirds lived in the
traditional states. The percentage of
the Asian foreign-born living outside
the traditional states is higher than
that of the Latino foreign-born. In
addition to the traditional states,
Washington, Virginia, Michigan, and
Massachusetts also have a high num-
ber of Asian immigrants. In 2000, 11.8
percent of the total Asian foreign-born
lived in the new settlement states and
they comprised over one-quarter of

3%

the total foreign-born in the new
settlement states.

While most immigrants in America
today are either Latino or Asian, these
groups are made up of often recently
arrived foreign-born populations. In-
deed, the share of foreign-born in
these minority populations is closely
related to the strength and timing of
their immigration history. Latinos,
Mexicans in particular, have a long
history of migration to the United
States, while most Asian immigrants
were effectively banned until the
1960s. It should not be surprising,
then, that some four-tenths of Latinos,
but over two-thirds of Asians are for-
eign-born.

Due to the strength of immigration
to traditional states and the recent his-
tory of immigration to new settlement
states, the foreign-born are a similar
share of the minority population in
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both regions. Latino immigrants com-
prise 42 percent of the total Latino
population in the traditional states and
new settlement states. The percent-
age of Asians in traditional states who
arc foreign-born, as expected, is much
higher at 70 percent. This is equal to
the percentage of foreign-born Asians
in the total Asian populations in new
settlement states. Yet, both Latinos
and Asians arc less likely to be for-
eign-born in the moderate growth
states that have not received strong
infusions of newcomers in recent de-
cades--only 29 percent of the Latinos
and 60 percent of the Asians are for-
eign-born.

Further, the share of the native or
foreign-born minority can vary sharply
state bv state within reuion. Note that
~n un;sually high X2 t~ X3 percent of
Asians in Nebraska or Iowa are for-
eign-born, perhaps because these
states draw heavily on refugee popu-
lations to be workers in the relocated
rneatpack ing industry. In contrast,
states in the inter-mountain West have
relatively high shares of native-born
Asians reflecting. perhaps, a long his-
tory of Western settlement and rela-
tive tolerance (see Idaho, Utah, and
Nevada despite the latter's rapid re-
cent growth). The greatest variation
in nativity is found in the moderate
growth states. The most obvious ex-
ample of length of settlement-
coupled with little recent immigra-
tion-is of Asians in Hawaii where
fully 72 percent arc native born.
Asians in the Western states of Mon-
tana and Wyoming also are more likely
to be native than foreign-born, while
elsewhere, Asians arc mostly immi-
grants.

SOllRClS OF FORlICi7\-BoR,\ GROWTII:

I;\iTI·.R:\:\L MICiKA,\TS OK NE\\ ARRI\Al.S

Observers throughout the 1990s
have speculated as to whether or not
the ongoing redistribution of immi-
grants :rou~nd the nation was driven
by internal or international migration.
Many experts believed immigrants
were leaving traditional states to find
new homes in the new settlement ar-
eas. Researchers have argued the
new settlers are escapees from over-
crowding in established states (Light
20(3). Others have argued US poli-
cies, especially stepped up border in-
terdiction and difficulties in employ-
ment, have caused immigrants, espe-
cially unauthorized Mexican workers,
to seek out more hospital destinations
(Massey et al. 20(2). Rather than be-
ing internal migrants, the other possi-
bilitv is that the foreign-born in new
settl~mcnt areas have primarily been
freshly arrived from abroad.

This explanation holds the prom-
ise of intriguing insights into the
forces behind new geographic pat-
terns. Demographers point out the
U.S. has always been a highly mobile
country due to the migration of the
native population, and now increas-
ingly, its foreign-born population (U.S.
Census Bureau 2003). The new settle-
ment states were attractive during the
1990s because their growing econo-
mies have a relatively lower cost of
living, and quality of factors relating
to climate, safety, and environment.
Yet if the foreign-born arc "just off the
boat" from abroad, they will have less
experience than if they are simply re-
locating immigrants who already have
experience in the United States. This
could mean differences in English abil-
ity and capacity to integrate. Answers
to this demographic question may
shed light on special challenges to
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local communities in responding to the
new migration patterns.

International and Local Movers
Until 2000. Census data for place

of prior residence have not been avail-
able to reliably address this migration
question. Predictably, most native-
born migrants did not reside abroad
in the five years prior to 2000, but
rather moved to their state of residence
from another State. The foreign-born.

on the other hand. tend to be newly
arrived in their current State of resi-
dence in 2000 after having been resi-
dent abroad as of 1995. In short, the
pattern of immigrant movement into
new settlement states appears to be
primarily a phenomenon of new arrival
and not one of redistribution away
from traditional states (Table 4).

Aside from these obvious differ-
ences, both native and foreign-born
migrants tend to migrate from states
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within the regional typology con-
structed. That is to say, most cross-
state migrants in the traditional states
come from another traditional state,
just as most migrants in new settle-
ment and moderate ~rO\vth states come
from other new settlement and moder-
ate growth states, respectively. These
data suggest that immigrants did not
leave traditional states en masse dur-
ing the 1990s to settle in the new
settlement states.

However, evidence also indicates
that new settlement states have ben-
efited to a degree from the flow of im-
migrants that come from the traditional
states. For instance, 15 percent of the
total foreign-born population in the
new settlement states migrated from a
traditional State in the five years prior
to 2000 (US Census Bureau 2003; frey
2002). At the same time, immigrants in
new settlement states are more likely
to have come from abroad during the
last decade than are immigrants in tra-
ditional states. This suggests immi-
grants in traditional states are less
likely to be newcomers from abroad
than are those in new settlement states.

Arrival Data Of] Newcomers
Another way to analyze the ques-

tion of the source of immigration flows
is to examine the foreign-born year-
of-entry data. For example, 42 percent
of the foreign-born population as of
the year 2000 entered the U.S. between
1990 and 2000 (see Appendix Table 2).
Yet, this percentage is over 10 percent
higher in the new settlement states,
where 54 percent of the foreign-born
population entered during the 1990s.
Moreover, the Latino foreign-born
population in the new settlement states
tends to be more recent than its Asian
counterpart. Overall, 63 percent of the
foreign-born Latinos residing in new
settlement states moved there during
the 1990s. While less intense, the per-

ccntage of foreign-born Asians in new
settlement states who entered the C.S.
between 1990 and 2000 was 49 per-
cent. Thus, both data on the year of
immigration and the place of last resi-
dence, point to the fact that immigrants
in new settlement states are not "es-
capees" from traditional states, but
rather the move from other states in
the region and quite often directly from
abroad.

The Demographics 0/ HiRh and ;Ve\\'
MohililY

Data support the expectation that
the new settlers are "pioneers" in the
sense that they possess the charac-
teristics of individuals who will take
on the risk of moving to new, "fron-
tier" destinations. As for demographic
characteristics, migrants to new re-
gions are more often young males
while longer-resident internal rniurants
might tend to be entire family ~lIlits.
Data indicates that the foreign-born
were slightly more than a year younger
than the natives, on average, for the
nation as a whole (Table 5). Further-
more, the age of natives varies less
than that of the foreign-born across
states. The national average age of
39 years for the native-born resident
does not change more than 0.2 years
across the traditional, new, and mod-
erate growth states. The age of the
foreign-born population, however,
varies substantially, especially in the
new settlement states where immi-
grants are about three years younger
than the foreign-born population in
the traditional and moderate growth
states. This comports with the expec-
tation that immigrants in new settle-
ment states being a more mobile popu-
lation draws disproportionately on the
young.

Nationally, there are 99.5 males for
every 100 females, which suggests
that there are very slightly more women
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than men among the foreign-born.
Ilowever, this ratio varies across tra-
ditional, new settlement and moder-
ate growth states. In the traditional
states there arc 98 males for every 100
females for a male deficit typical of
settled migrant populations. The same
is true in the moderate growth states,
where there are 94 males to every 100
females. But in the new settlement
states, there are I 12 males to every
100 females, which suggests that
males have a greater tendency to be
migratory pioneers than do women.

SOCIOI'CONO~1IC ACHIL:VE~IENT: ARE

NEW SETTLI:RS AT A GREATER DISAD-

VANTA(iE'?

Knowledge of the English lan-
guage is an important indicator of in-
tegration. Generally, English language
ability increases with the length of
stay in the United States, suggesting
that newer immigrants would be less
likely to speak English well. However,
statistics on English language ability,
show no tendency for the newcomers
in the new settlement states to be any
less fluent than immigrants in the tr3-
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Table 4. Percent Population That Migrated Across State or
National Boundaries Five Years Ago, 2000

Traditional, Ne«
Residence FiH~ Years Auo

Settlement. and Traditional
i\cw Moderate

Moderate Growth States State Settlement
Growth State

Abroad Total
State

Tota"JS,\ 48.3 X.I II.X 3Us 100.0

Foreign Born

Traditional States 67.4 1.3 ") ") 29.1 1000

New Settlement States 15.1 42.0 4.6 3X.3 100.0

Moderate Growth States 10.1 2.7 51.2 36.0 100.0

N'lljW Hom
Traditional States X6.7 4.5 6.6 ") ") 100.0
New Settlement States ~.X XU X.5 1.5 100.0

Moderate Growth States 6.7 5.3 X().4 1.7 100.0

Source US Census 2000 microdata

ditional states (Table 5). Interestingly,
immigrants in the moderate growth
states are more likely to speak English
well than are those in the traditional
and new settlement states. In fact,
immigrants in moderate growth states
are also somewhat better situated
socio-economically than immigrants
elsewhere.

The Census measure of linguistic
isolation captures individuals in
households where no adult speaks
English at home. The lack of marked
differences in English ability is loosely
similar to the lack of marked regional
differences in the rate of linguistic iso-
lation. But Table 4 shows that, at 33
percent, the new settlement states had
the highest rate of linguistic isolation.
This figure was not much higher
though, than that of the traditional
states, where 30 percent of the for-
eign-born population indicated that
they were linguistically isolated. The
lower rate of 25 percent in the moder-
ate growth states suggests that fewer
of the foreign-born in those regions
live in linguistically isolated house-

holds. It appears then. that individu-
als in the new settlement states have
comparable English ability to those in
traditional states, yet, their more re-
cently formed households are on av-
erage less linguistically able than those
immigrants elsewhere.

Immigrants Have Less Education than
Natives in All States

The native born population. with
an average of 13.1 years, has exactly
one more year of formal education
than the foreign-born population on
average in the United States. This dif-
ference is less pronounced in the mod-
erate growth states, where natives
averaged 13.1 years of formal educa-
tion, or only 0.4 years more than their
foreign-born counterparts. The edu-
cation disparity was a little more pro-
nounced in the traditional and new
settlement states, where natives aver-
aged 13.2 and 13,0 years of education
respectively, or 1.9 and 1.7 years more
than the average formal education of
the foreign-born in these states.
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lmmigrants Have A Lower Labor
Forct' Participation Rale Thall Na-
I ives

The labor force participation rate
measures the percent of employed and
unemployed workers in the popula-
tion 16 years and older. On the na-
tional level, the foreign-born labor
force participation rate of 71 percent
is eight percentage points lower than
the native population rate. Table 4 il-
lustrates the variance in labor force
participation is present in all three
groups of settlement states. The
greatest difference occurs in the tra-
ditional states, where the foreign-born
labor force participation rate is nine
percentage points lower than the na-
tives. With a difference of eight per-
centage points, the disparity is
sl ightly less in the new settlement
states. The smallest difference (six
percentage points) in labor force par-
ticipation rates between natives and
immigrants occurs in the moderate
growth states. A good part of the lower
average participation rate of immi-
grants is due the fact males and fe-
males are included. While male immi-
grants tend to have rates of labor force
participation commensurate with that
of native males, female immigrants
tend to have participation rates lower
than those of native women.

The Foreign-horn Are Less Likely To
0\\,11 A Home

Horneowncrship rates are substan-
tially lower among the foreign-born
than among natives. At the national
level, the homcownership rate for the
native population is 72 percent. This
is about 17 percentage points higher
than the foreign-born horncownership
rate of 55 percent. The size of the gap
between native and foreign-born
homeownership rates varies little in
the traditional and moderate growth

states. The disparity, however, is
much more noticeable in the new
settlement states where the native
horncownership rate of 74 percent is
about 22 percentage points greater
than that of the foreign-born rate.
This likely reflects the fact that the
average length of residency of immi-
grants in new settlement states is
somewhat lov..·. Over time it is pos-
sible that the foreign-born in new
settlement states will desire to, and
begin to, purchase their own homes.

Immigrants are More Likely 10 Live
in Poverty than Natives

The percent of the population liv-
ing below 150 percent of the officially
established poverty line is a measure
that captures the percent of individu-
als who live in households whose
combined income is less than 1.5 times
the governmentally defined income
poverty cutoff point. Not surprisingly,
given the fact that they have less edu-
cation and experience in the U.S. la-
bor force, immigrants are more likely
to live in poverty than are natives.
Once again, the foreign-born in new
settlement states are a little more likely
to be living in poverty than are the
foreign-born in traditional states.

The Foreign-horn Are Less Likely To
Work In A Pro/essional Industry

Nationally, natives are more likely
to work in professional industries than
immigrants. While 26 percent of all
natives work in professional indus-
tries, only 21 percent of immigrants
do. This di ffercnce, however, is much
less noticeable in the moderate growth
states. Overall, while less likely to
work in professional industries, the
foreign-born are more likely to work in
retail trade, construction, agriculture,
and nondurable goods than are na-
tives.
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Ir~aIJ"'cl 361 394 1'd 7~) 6 2t"
l0lJ'SI.V~a 3R 8 390 90 856 217
MaIne 4.1 2 408 (x; 9~) 7 !.l
M<rylilnn 389 400 9< 823 220
M,lSs.Knlisetls 387 39 • 93 792 254
MIC:llgar: :~9 1 395 ~01 828 '9 ti
M,':>SISSlorl 360 388 98 816 22 "
Mss.uufl 37 Ii 39 ~l 89 79 " 2'T6
Montar-a 44 :l 402 81 s- • 153
r-..e'lll H"" ....p'::>hl'e •• 0 401 83 855 'U,J

New Me)(I::o 3'13 395 93 645 ),:>
No-tn Daxota 3ti 9 387 e: 190 271
01'10 3U 1 395 93 854 21 1
Penrlsyl ....a-"lil 393 401 93 839 22J
Rhooe IslC,i"'d 3R 8 394 94 736 28 ;1
SulJln DakolCl 405 393 82 8IlJ 23 ,
Verrlorll 402 401 85 R93 265
virg,nia 379 397 <J6 792 ,,4:1
WaSnl!'gr:Jl' 37. 396 95 750 306
Wesl V1rg.n1d 422 401 93 898 '0 R
W:scurlSln 311 334 '07 72 ' 305
Wyotnlng 394 399 '2:> 86. 367

Total 386 39.6 94 798 24.6

Sour::e Ce~sus 2000 M.c'odatJ

The majority of the foreign-born
tend to work in retail trade, construc-
tion, and durable and nondurable
goods. The distribution of the for-
eign-born population among these
industries differs by state. The for-
eign-born in new settlement states are
substantially more likely to work in
primary industries and non-durable
manufacturing than are immigrants in
either traditional or moderate growth

states. Construction is also a greater
employer for the foreign-born in new
settlement states. Presumably, this
may have to do with the cyclical pull
of an industry that is similar to pri-
mary and non-durable manufacturing
jobs. In contrast. the foreign-born in
new settlement states are much less
likely to work in professional indus-
tries, especially as compared to immi-
grants in the moderate growth states.
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This analysis of 1990 and 2000 Cen-
sus State level data reveals the U.S.
foreign-born Latino and Asian popu-
lations increased significantly during
the 1990s. New areas of foreign-born,
Latino and Asian growth have
emerged over the last decade in states
and regions with little prior experience
with foreign-born populations. The
immigrant populations in the new
settlement states differ in many re-
spects from their counterparts in the
traditional and moderate growth
states. In comparison with the tradi-
tional and moderate growth states, the
foreign-born population in the new
settlement states tends to be younger
with a proportionately higher number
of recently-arrived males.

Yet, the new settlers do not appear
to be escapees from California or other
established states. Few of the mi-
grants in new settlement states come
from established areas. Rather, they
come from other nearby states, likely
a consequence of shared regional
economic conditions and migrant
streams. To a large degree, the new
settlers come from abroad. These data
cannot answer whether the strength
of international migration to new set-
tler areas has anything to do with US
policies on the border, or instead, with
the emergence of new industries in
these states. Somewhat surprisingly,
given the new settlers tend to look
like "pioneers" and to be from abroad-
characteristics generally associated
with lessened economic success-new
settlers differ little socioeconomically
from immigrants in established states.
Instead, the greatest socioeconomic

di fferences tend to be not between
immigrants in new and established ar-
eas, but rather between these states
and the moderate growth states.

Immigrants and their children are
the major force behind both past and
future population growth, and their
choice of new settlement states is re-
defining the American map. The U.S.
Census Bureau forecasts more rapid
growth of today's immigrant-minority
populations than expected for native
whites or African Americans. The for-
eign-born are young and have more
children than do natives. As long as
the number of newly arriving immi-
grants persists, the total population
living in the United States will likely
double before the end of this coming
century. By the year 2050, the native
white population will be in the minor-
ity nationally, although it is already
rapidly becoming the minority in many
traditional receiving metros and states
(US Census Bureau 20(0). Even the
new settlement states are likely to see
the number of their immigrant-minori-
ties continue to grow and, for the first
time, will have significant minority
populations.

In response to the new settlement,
national, state, and local officials must
promote the active implementation of
effective policies that facilitate social,
economic and civic integration and
mitigate social tensions. In new settle-
ment areas, state and local officials
often have few resources and experi-
ence to call upon when faced with new
populations. Current research on new
settlement areas recognizes these
shortcomings and urges policy mak-
ers to support federal, state, and local
support of policies and programs to
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Appendix T'ahle I. Percent "r Total 201Hl Furelgn-Burn Pupufation from Latin Arnertca and ,\sia

Traditional. New
Sctt lcrncnt. and Moderate
(irowth States

Total Forc ign-Hor«
Populat ion: 2000

Percent lIf T,lIal
Foreign-Born Percent of lotal Forcrgn-

Population [rum Born Population from ASl3
Latin Amcr ica

Tntal LSA .11W7HH~.O 51.7 2t>.4
Trallltll'nal )t;II~S
( 'alif,'rtlia 1'1'642550 5'i.11 .12')
florida 2670X2x.O 72.1' H.7
l lhnoi-, I 52')05S.0 47.S 2.1.5
~f..:\" .. h..'r~('y 147(,1270 4.1.0 27.X
~l'\\ Yo," .lX6XI.1J.0 4X9 2-'.7
Icxus 2X<)')642.0 74.9 IIl.1

Total 21.1UH24.1.0 57.2 22.1

:-';e~.S~pl';:I.!!e1l! ~ta.~,
Alabama X7772.0 40.S 21.)1)

Arizona 656PO.O 71.5 II.X
Arkansas 736<)0.0 5X.X 21.5
Co lorado J6l)')030 55.1> 1').1l

Delaware 44X')X.O l'l.O 30.1
(,~orgia <;772730 52.D ::!:<'.~
Idaho 1>40XOO 5'l.X 12.1l
Iowa 91DX5.0 .1h.O .1.1.1
Kansas 1.1473:;.0 ) .....7 2x,~
Kentucky X0271.0 .1I I) .1.14
Mmncsotu 26041"'.0 240 411A
Nebraska 740.1x.0 5.1.1> 2~.7

Nevada .1165'1.10 (,I A 22 ()
Sorth ("arolina 4.10()OO.O 55.X 21.7
Oklahoma I J 17470 50.1, 3D.2
Oregon 2X'l702.0 44.6 27.1
South Carolina 115'i7X.O 42.S 2~ .4
Tennessee 1590040 19.') JU<
litah 15X664.0 5~A 179
Tlltal 411667~.O 41!.H 25.7

Moder"t;:_~l\\·th States
Alaska 37170.0 17') 50.h
Connccucut ~6')<)h7.() ~4.7 19.0
D,slrict of (·olumh". 7.'\:;61.0 50.4 1/.0
Haw.u: 2122290 .1.2 X.1.1
Indiana IX(,S.14.0 41.'i 20.6
Louisiana 115XH5.0 40.2 ~7."
Maine .1(ln<J1.0 6.0 11'.9
Maryland 'i I XJ 1s.o 34.0 ~5.0
Massachusetts 7729X~.0 .10.0 26.1
Mrchigan 52.'\5X4.0 169 400
\-11ssisslppi J'NOX.O .In.5 36_~
MISsouri 151190.0 2'i.X 34')
Montana 16.190.0 9.:; 20.2
!'Jew Hampshire 54154.0 14.3 249
New Mexico 149601l.0 76.X 9.6
North Dakota 12114.0 113 2.'\.1
Ohio 139271.).0 13.9 354
Pennsylvania :;OS291.0 19.6 311.0
Rhode Island 119277.0 36.X II1A
South Dakota I ~495.0 IX.'i 30.1
Vermont 23245.0 5.2 192
Vir'g irua 57027<J.0 :'1.1.3 4U
Washington 614457.0 2X.3 390
West Virginia 1<)~'l0.0 12.4 43.2
Wisconsin 19.'\7'iI.O D.9 32.4
Wyoming 11205.0 40.3 14.4

Total 56H2967.0 26.6 31.4
Source: US Census I (NO and lJS Cenxus 2()()O
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Appendix Table 2. Percent of the Fur e lg n-Ho rn Pop u laf in n Entered 1990 - 2000

TrdJltlOndl. Sc" Sctt lc m cn t.
and Mo dc ra tc Ci ro w th Staic s

Percent o fTo ta!
Fo rc ign- Horn.

l.n tcr cd 199U tll
Ma rc h znno

Pcrcc n t of l.aun American
Fo re ig n-Born . Fnlered
19<)010 Murch 2000

Percent of Asian Foreign-
Born. Entered IlJ9() 10

March 2000

'llltal l'SA
Traditional Stalcs
California
~e\\ York
Tnas
FlOrida
ll lm o is
\' to:\\ J t:rSl!~

Tlltal
,'i;:_~~cttlcn!~_t St_;!_~c,
.-\ lab arn a
Ar rz o n a
Ark an s.i s
Colorado
Dctaw arc

42.4 44.11 42.9

40.4
46.1
:'X.I>

45.0
41.6
41.4

:, 7.X
:'9.X
46.1
40.6
47.S
41l.5

43.1

.17.1

46.X
46.5
41.7
45.0
46.3

43.9

".1 ()
4XA

M:i
52.0
65.1
63.1
)9.)

1>7.1>
5~.7
5<).6
61.5
7.1.0

47.X
44.4
41>.1
46.7
4X.X

5 I ."
46.9
QX
50.6
51>.<)

54.4
472

(icorgla

IdJho
10\\ a
Kan s a-,
Kcntuc k y
\l,nne,ota

" cbr a sk a"C\ ada
No nh Carolina
Oklahoma
Oregon
South CarolIna

59.7
47.7
57.5
55. I
"X .x
Q"

5 7.X
44.0
62 4

" 10
SOO

Ltah
'llltal

\lodcrate (iro\\ th Slale,
Alaska
Connecticut
Drstr rc t o f Co luru b ia

ILl" all
Indiana
LOUisiana
\1 a me
\1 ar yland
\1 a s sach u scrrs
\llchigan
\1 iss is s ipp:
Mt s s o u r ,
Mo n tana
New Hampshire

~e" \lc\ICO
r-; orth Dakota
Oh io
Pc nn s ylv an ia
Rhude Island
South Dakota
Vcr m o nt

Virginia
Wash m gro n
West VIrginia

WISCOn'lIl
Wyoming

Tlltal

6UO
7U9
70.3
6 iO

63.2

4.1 I

5~ .3
)2X
49.2

3'1.7
..1l}.O

"10
.,4.1

..1ll.1
4'1')
47.2
,5.0
02.7
,3.2
3L.1
45.2
4<).5
56.X
1>4.0
602

'~5
50.4
39.7
40.1
S 10
47.X
5 I .3
42.1
,7.4

53.2
S4.6
420
61 '!
46.1

47.2

40.4
4'1.4

54"
,2<)
5.,.4
40.1
4~.X
41.6
47.4
52.4
44.X
S 1.9
44.1
53.2
4.,.4
S7.,

51U
47.9
..177
5 XX
57.7
440
43.4
41.2
4X ...1
41.7
47.U

52.2
37.0
2X:,
44.1
40.4
44.9
49.6
52.4
~9.0
:,7.,

,9 I

52.3
42.2
41.1

34.X

550

35 ..'
47.2
46.1>
J 5.7
46.X

'7.X
42.0

Source LS Census Ill<)O and LS Census ~O()O
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orient both newcomers and receiving
communities, educate newcomers, and
encourage civic participation (Martin
and Gozdziak 20(4).
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What Are the Consequences of an
Amnesty for Undocumented Immigrants?

PIA ORRE:--;IUS & MADELI:--:E ZAVOD:--:Y·

Federal Reserve Bank (~lDallas and Federal Reserve Bank of Atlanta

The U.S. has not created a major amnesty program that would allow
undocumented immigrants to legal ize their status since 1986. As the number of
undocumented immigrants has surged in recent decades, momentum for a new
amnesty program has gained ground. This paper discusses the current position
of undocumented immigrants in the U.S. economy and the likely economic
consequences of an amnesty program. The results of the 1986 amnesty indi-
cate several lessons for designing an amnesty plan that would improve the lives
ofthe currently undocumented, minimize adverse effects on other groups, and
stem the continuing tide of undocumented immigrants.

I:"TRODCCTI07"

At the time of its passage in 1986,
the Immigration Reform and Control
Act ORCA) was the most substantial
change in United States (U.S.) immi-
gration policy in decades. The law's
primary purpose was to end undocu-
mented immigration by legalizing cer-
tain unauthorized immigrants and pre-
venting future inflows. In addition to
granting amnesty to nearly 2.7 million
undocumented immigrants, IRCA at-
tempted to accomplish its objective
by requiring employers to verify work-
ers' eligibility to work legally and by

increasing funding for the Border Pa-
trol.

Almost two decades later, it is clear
that IRCA has failed in its primary goal:
there are at least eight million undocu-
mented immigrants present in the U.S.,
and most of them are working (Passel,
Capps, and Fix 2004). This has led to
repeated calls for a new amnesty pro-
gram to give legal status to at least
some of these undocumented immi-
grants.

The Bush administration recently
indicated that it intends to propose a
guest worker program that would in-
clude a limited legalization of undocu-
mented workers currently in the U.S.,

•Any views expressed here are solely those of the authors and do not reflect those
of the Federal Reserve Bank of Dallas, the Federal Reserve Bank of Atlanta or the
Federal Reserve System.
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and several bills that would grant le-
gal status to certain groups of undocu-
mented immigrants were proposed in
2003 and early 2004. Although details
have not yet been offered, the Bush
plan would grant temporary job-based
visas to undocumented workers who
would then become eligible to apply
for permanent legal status. I Congres-
sional proposals include, for example,
granting legal status to farm workers
who have worked in the U.S. for a
specified period and commit to do so
for a certain additional period; making
it easier for undocumented immigrants
brought here as children by their par-
ents to normalize their status; allow-
ing illegal aliens currently present in
the U.S. to pay a fine and apply for
temporary legal status, that would
lead to permanent legal status under
certain conditions; and creating a
guest worker program with Mexico
(Greenhouse 2(03).

Before creating a new amnesty pro-
gram, it is important that policyrnakers
evaluate what we know about the im-
pact of an amnesty for immigrants. The
results of IRCA suggest that an am-
nesty program benefits those indi-
viduals who legalize their status but
may also have unintended adverse
effects on other groups and on future
flows of undocumented immigrants.
Given that wages arc substantially
higher in the U.S. than in Latin Ameri-
can countries, particularly Mexico,
how can the U.S. best prevent large
flows of undocumented immigrants?
Does undocumented immigration have
negative effects that justify the costly
attempts to discourage it? Are re-
peated amnesties a viable long-term
immigration policy? To answer these
questions, this study surveys the eco-
nomic literature on undocumented
immigration as well as the impact of
the last amnesty program in the United

States, and proposes a framework for
a new amnesty.

An amnesty is most likely to suc-
ceed if accompanied by a guest worker
program that allows low-skilled work-
ers to legally enter the U.S. and either
gives such workers sufficient incen-
tives to return to their home countries
or provides them with a legal way to
remain permanently in the U.S. A suc-
cessful amnesty must also incorpo-
rate workplace enforcement to elimi-
nate job opportunities for undocu-
mented workers and stop the cycle of
illegal immigration.

Undocumented immigration to the
U.S. was not a substantial issue until
the late 1960s. The undocumented
immigrant population rose from a few
hundred thousand, primarily agricul-
tural workers, in the late 1960s to sev-
eral million, largely living in urban ar-
eas, in 19XO. This increase in the un-
documented population was partly
due to the end of the Bracero pro-
gram in 1964, in response to greater
regulation of working conditions and
waning political support. The Bracero
program allowed seasonal migrants
from Mexico to work as temporary farm
laborers in the U.S. Undocumented
inflows rose further after country-spe-
cific quotas on the number of legal
immigrants admitted each year were
extended to the Western Hemisphere,
including Mexico, in 1977 (Donato and
Carter 1999).

Undocumented immigration, offi-
cially referred to as unauthorized im-
migration, occurs in two primary ways.
An individual can illegally enter the
U.S. ("entry without inspection") or
can enter legally with a visa but re-
main beyond the visa time limit ("visa
overstayers"). Illegal border cross-
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ings (entry without inspection), pri-
marily by Mexicans and Central Ameri-
cans, make up the majority of undocu-
mcnted immigration and occur pre-
dominantly along the U.S.-Mexico
border. Overstayers, who are much
more geographically diverse, com-
posed about 33 percent of the undocu-
mented population in 2000 (Immigra-
tion and Naturalization Service 2003).

The number and characteristics of
undocumented immigrants are diffi-
cult to ascertain.' The Immigration and
Naturalization Service (INS 2003), now
the Office of Immigration Statistics in
the Department of Homeland Security,
estimates that there were seven mil-
lion unauthorized immigrants in the
U.S. as of January 2000, or 2.5 percent
of the total U.S. population. Some
other estimates for that year are even
higher, ranging from 7.7 to 10.9 million
(Costanzo et al. 200 I; Porter 200 I:
Robinson 2001).

The undocumented immigrant
population has risen dramatically in
recent years. The INS (2003) estimates
the average annual increase was about
350,000 during the 1990s, while the U.S.
Census Bureau put it at almost 500,000
per year, on average (Porter 2001). If
these flows did not abate during the
U.S. economic downturn in recent
years, then the undocumented popu-
lation reached at least eight million at
the end of 2003. Other estimates sug-
gest that the undocumented popula-
tion may be as large as 12 million
(Eggen 2003).

Mexico is the primary source coun-
try of undocumented immigrants, ac-
counting for almost 70 percent of the
unauthorized population in 2000 (INS
2003). Several other Latin American
and Caribbean countries also contrib-
ute heavily to the undocumented
population. China, India, the Philip-
pines and South Korea were among
the top 15 countries of origin for un-

authorized immigrants, but only ac-
count for about 355,000 undocu-
mented immigrants, or just five per-
cent of the total (INS 2003).

Much like the population of autho-
rized immigrants, undocumented im-
migrants are highly geographically
clustered. The INS (2003) estimates
that in 2000 over 46 percent of unau-
thorized immigrants lived in California
and Texas, and these states experi-
enced the largest increases during the
1990s. However, the decade was also
marked by widespread geographic
dispersion of the undocumented im-
migrant population. As a result, states
such as Colorado, Georgia and North
Carolina experienced unprecedented
increases in the number of undocu-
mented immigrants as well.

Undocumented immigrants tend to
be near the bottom of the U.S. skill
distribution and are disproportion-
ately employed in low-wage jobs.' An
Urban Institute study estimates that
about eight percent of low-wage work-
crs-s-workers who earn less than 200
percent of the minimum wage-arc un-
documented immigrants, and these
low-wage workers compose 65 percent
of the undocumented work force
(Capps et al. 2(03). According to the
study, undocumented workers are dis-
proportionately employed as farm
workers and private household work-
ers. Low levels of education and poor
English skills arc among the reasons
why undocumented immigrants are
clustered in low-wage jobs.

Undocumented immigrants face
other challenges besides relatively low
earnings. Lacking a Social Security
number or other valid form of U.S.
identification makes it nearly impos-
sible for undocumented immigrants to
apply for financial and educational
services, including everything from
bank accounts and English classes to
student loans and mortgages to library
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cards.' Undocumented immigrants are
also barred from getting drivers li-
ccnscs in several states, including
California. They are ineligible also for
virtually all government assistance
except emergency medical services,
and few work in jobs that provide
health insurance. According to the
Census Bureau. fewer than one-third
of foreign-horn Hispanics -who are
not naturalized citizens- -havc private
health insurance (Mills and Bhandari
200)), and this number is likely to be
even lower among those who are here
illegally. Their children arc U.S. citi-
zens ifborn in the U.S .. but these chil-
dren face the challenge of having par-
ents who could be deported at any
time. '

These numbers and characteristics
point to the importance of addressing
the problems posed and faced by the
undocumented immigrant population.
First of all, it is large and rising at a
record pace. Additionally, an incrcas-
inc number of undocumented irnrni-
!.!r~nts arc settling in the U.S. for long
periods of time or even permanently
(Reyes 2002). As more people gain
experience at illegally crossing the
border and as immigrant communities
grow in the U.S., this creates a net-
work of contacts that fosters future
inflows of undocumented immigrants."
The relatively low skill levels of un-
documented immigrants put them at a
disadvantage relative to other work-
ers, and these immigrants face many
other obstacles to socioeconomic ad-
vancement as well. Legalization may
help address some of these concerns.
but. as discussed below, it is unlikely
to be a sufficient means of solving the
problems created by undocumented
immigration.
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To design a program that succeeds
at stanching the flow of undocu-
mented immigration. policymakcrs
must understand the forces that drive
unauthorized migration. Economic
factors playa key role, but the desire
to live with relatives already present
in the U.S. also underlies some migrant
flows.

The substantial wage di ffcrcncc
between the U.S. and source coun-
tries underlies much of the continued
flow of undocumented immigrants.
Average wages in Mexico --the pri-
mary source of undocumented immi-
grants-- arc about one-ninth those in
the U.S.- This sizable wage gap. com-
bined with proximity to the U.S .. has
led many Mexicans to choose to work
in the U.S. Indeed. when the Mexican
economy falters, undocumented im-
migrant inflows, as proxicd by migrant
apprehensions along the Southwest
border. surge (Hanson and
Spilirnbcrgo Il)l)l)). All other major
source countries also have much
lower average wages than the U.S.

Money earned in the U.S. allows
undocumented immigrants to support
families back home, to cushion income
shocks. and to save. Many migrants
remit a substantial fraction of their
wages, allowing both for a higher and
more stable standard of living among
relatives remaining in the source coun-
try." Total remittances to Latin America
and the Caribbean likely reached S.30
billion in 2003; about IX percent of all
adults in Mexico and 2X percent in EI
Salvador received funds remitted from
the U.S. (Sum 20(3). A portion of re-
mittances are also used for investment
purposes. Savings from a job abroad
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can be used to buy a house or start a
business. helping undocumented im-
migrants and their families to overcome
the incomplete capital markets that
prevail in developing countries. One
study estimates that while only about
six and a halfpercent of migrant remit-
tances and savings go directly to pro-
ductive ends. such as investment. in-
stead of to consumption. the indirect
effect of remittances on investment in
the local production of goods and
services is much larger (Massey and
Parrado 19(4).

The fact that undocumented immi-
grants have high labor force partici-
pation rates and arc ineligible for most
public assistance programs reinforces
the fact that the majority migrate to
work. Research indicates that the ex-
pected value of welfare and medical
services docs not help explain undocu-
mented immigration from Mexico
(Massey and Espinosa 1(97). More-
over. male undocumented immigrants
have higher labor force participation
rates than men who arc either native-
born or legal immigrants despite hav-
ing lower average earnings (Capps et
al. 20(3). The responsiveness of mi-
grant flows to changes in economic
conditions also reinforces the impor-
tance of economic factors in driving
unauthorized migration. Apprehen-
sions along the Southwest border tend
to decline when the U.S. economy
weakens. albeit less so than when the
Mexican economy booms (Hanson
and Spilimbcrgo 19(9).

Family reunification also drives a
substantial fraction of undocumented
immigration. Some undocumented
immigrants come to the U.S. to live
with relatives already present here.
legally or otherwise. Surveys indicate
that women and children have com-
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priscd an increasing proportion of the
undocumented immigrant inflow in
recent years (Massey et al. 2002).
Many of these arc migrating to join a
head of household who migrated ear-
lier for economic reasons.

Any amnesty program needs to
consider the fundamentally economic
motivation behind undocumented im-
migration. Somewhat paradoxically,
migration from Mexico to the U.S.
raises wages in Mexico relative to what
they would be otherwise. reducing
further migrant flows. Mishra (2003)
finds that a 10 percent decrease in the
number of Mexican workers due to
emigration in a given skill group in-
creases that group's average wage by
four percent. Migrants have also been
found to impact wages in border com-
munities. When increases in U.S. bor-
der enforcement trap migrant workers
on the Mexican side, they flood the
local labor market and push wages
down (Hanson et al. 2(02). Combin-
ing amnesty with increased border
enforcement could shut off the escape
valve, causing lower wages in Mexico
and possibly prompting even more
people to desire to migrate illegally for
economic reasons.

If an amnesty program includes
tighter border control, there needs to
be an alternate way for at least some
of these workers to enter the U.S. -- ..'
such as through a guest worker pro-
gram, as discussed further below. The
economic motivation underlying much
of undocumented migration also
points out the importance of U.S. sup-
port of economic development in
Mexico to create jobs and deepen fi-
nancial markets there. Further.
policyrnakers need to recognize that
an amnesty program will likely create
a snowballing effect as relatives in
source countries desire to join emi-
grants who have gained legal status.
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Undocumented immigration has
consequences not only for the mi-
grants themselves. but for all workers
in the destination country. Economic
theory indicates that, under standard
assumptions, undocumented immigra-
tion results in lower wages for cornpa-
rahlc native-born workers and legal
immigrants. If capital is fixed and there
are constant returns to scale, an in-
crease in the supply of labor will lower
wages as long as labor supply is not
perfectly elastic with respect to wages
(Smith and Edmonston 1997). Un-
documented immigration acts as such
an increase in the labor supply. The
magnitude of the decline in wages
depends on the degree of substitu-
tion between undocumented immi-
grants and other workers. Because
most undocumented immigrants are
relatively unskilled, they are most sub-
stitutable for other low-skilled work-
ers and hence have the largest impact
on low-skilled natives and other immi-
grants.

Despite theoretical predictions, re-
search suggests that undocumented
immigration has at most a small ad-
verse effect on wages. ~ Increases in
border enforcement in California and
Texas, which may reduce the number
of undocumented immigrants or
change where migrants cross the bor-
der, have no impact on U.S. wages in
those states, including the wages of
the least educated workers (Hanson
et al. 2002). In addition, studies that
do not distinguish between legal and
illegal immigrants have generally
found little evidence that wages fall in
areas with large inflows of immigrants
(for a survey, see Borjas 1999). How-
ever, adjustment in U.S. labor markets
may occur via unemployment instead
of wages, with undocumented immi-

grants displacing natives and legal
immigrants. Few economists have
studied this possibility, but existing
research suggests that employment
rates among natives (and previous
immigrants) decline by about one to
two percent for each 10 percent in-
crease in the immigrant inflow into a
low-skilled occupation groups (Card
2001 ).

Undocumented immigration can
actually cause an increase in the earn-
ings of skilled workers. This occurs if
unskilled undocumented immigrants
act as complements to other workers.
For example, skilled workers who hire
undocumented immigrants as house-
keepers. nannies, 01:-- gardeners may
devote more time and ~energy to their
own jobs, becoming more productive
and raising their own incomes. There-
fore, undocumented immiuration in
effect allows high-skilled \~orkers to
specialize in market production and
devote less time to home production.

These differential effects on un-
skilled and skilled workers suggest
that undocumented immigration --or.
more generally, illegal or legal immi-
gration by less-skilled workers- can
lead to an increase in inequality. "Be-
tween-group" inequality, or differ-
ences in average earnings between
age, experience or education groups
(such as between high school gradu-
ates and college graduates), began
increasing in 1979 before leveling off
during the mid-1990s. Some research
suggests that immigration contributed
to this increase by lowering the wages
of less-educated workers, but the ef-
fect appears to be small. The consen-
sus among economists is that immi-
gration accounts for about 10 percent
of the increase in earnings inequality
in the U.S. (Council of Economic Ad-
visors 1997).

Undocumented immigration also
imposes fiscal burdens on state and
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local governments, A major study
sponsored by the National Research
Council on the impacts of immigration,
while it did not consider illegal immi-
grants exclusively, concluded that the
net fiscal impact of immigrants in Cali-
fornia in 1994-95 was about $1,178 per
native-born household (Smith and
Edmonston 1997), This was largely
due to an increase in public education
costs (mainly resulting from children
born to immigrants) and because im-
migrants are more likely to be poorer
than native-born households and
therefore pay less in taxes but receive
more in transfer payments, such as
welfare, Although undocumented im-
migrants are not eligible for most wel-
fare programs, any children born in
the U,S, are U,S, citizens and eligible
for public assistance regardless of
their parents' legal status." Never-
theless, while this study likely over-
states the fiscal impact of undocu-
mented immigrants, it makes two im-
portant points: one, negative impacts
tend to increase as skill levels decline;
and two, immigrants from Latin
America pose a larger fiscal burden
than other groups, in part because of
higher fertility rates,

When considering whether to
implement an amnesty program, it is
important to recognize its potential
effects on labor markets, Undocu-
mented immigrants have become an
integral part of U,S, economic growth.
Immigrant inflows -about one-third
to one-half of which are comprised of
illegal immigrants- accounted for al-
most one-hal f of total labor force
growth in the U,S, in recent years, and
even more in certain areas and indus-
tries (Mosisa 2002), An amnesty pro-
gram might make formerly undocu-
mented workers more substitutable for
low-skilled natives, increasing any
adverse impact. However, having le-
gal status might enable migrants to
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move more freely within the U,S, to
areas with low unemployment rates
and pent-up demand for low-skill
workers, Legal status might also lead
to skill-upgrading and economic ad-
vancement among some formerly un-
documented workers, An analysis of
undocumented immigrants who legal-
ized their status as part of the IRCA
amnesty shows they experienced sig-
nificant wage growth in the first four
years following legalization, with
about 44 percent of the increase in
men's wages due to changes in mea-
sured characteristics such as educa-
tional attainment, English proficiency
and experience (Rivera-Batiz 1999),11

Combining an amnesty with stricter
border enforcement would reduce any
adverse effects of undocumented im-
migration on low-skilled natives and
legal immigrants by stemming illegal
inflows, if effective, However, smaller
flows of low-skilled workers would put
pressure on low-wage industries that
depend on such workers, particularly
agriculture and construction, Un-
documented immigration contributed
to the U.S, economic boom during the
1990s by supplying large numbers of
workers, Creating a way for such work-
ers to come to the U.S. legally would
therefore be an important part of any
amnesty program,

FAILURl-.S OF CURRI'NT IMMKjRATIO:-.J

POLICY

Current immigration policies have
become increasingly irrelevant, with
unauthorized immigration making up
as much as one-half of annual immi-
grant inflows for much of the last two
decades, Undocumented immigration
occurs because of a divergence be-
tween whom the U,S, will admit as a
legal immigrant and the foreigners who
want to live in the U,S, regardless of
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official permission to do so (Chiswick
19RR). The current policy helps create
large flows of undocumented immi-
grants by cutting off other legal av-
enues.

Current immigration law favors rela-
tives of U.S. citizens and lawful per-
manent residents, with immediate rela-
tives of U. S. citizens admitted without
limit and other relatives subject to
quotas. Immigration policy also favors
skilled workers. About 14 percent of
recipients of lawful permanent resident
status in recent years were admitted
hecause of their occupation or skills.
This leaves few slots available to per-
sons without a relative who is a legal
resident of the U.S. and who can spon-
sor them. Even for those with a rela-
tive, queues can be long. The back-
log for Mexican adult siblings of lawful
permanent residents is currently over
10 years, and over 20 years for those
from the Philippines (U.S. Department
of State 2003). Current immigration
policy thus leaves many foreigners
with a choice of not entering the U.S.
at all or doing so illegally. Obviously,
millions have chosen to do so illegally.

The U.S. spent almost $712 million
on border enforcement in fiscal year
2003, most focused on the border with
Mexico. However, research suggests
that border control does little to stem
the tide of unauthorized migration in
the short run, although it may change
the composition of undocumented
immigrants in the longer run. l~ As
border enforcement increases, the
costs of attempting to cross the bor-
der increase in terms of money, time,
and lives lost, but little is gained.
However, surveys indicate that most
people who are apprehended while
attempting to cross the border illegally
simply try again until successful
(Kossoudji 1992).

Current policies, while they have
not notably slowed the pace of illegal

immigration, they have had many ad-
verse effects. Stricter border enforce-
ment has contributed to record num-
ber of migrant deaths along the U.S.-
Mexico border (Cornelius 2001;
Eschbach et aI. 1999). Many of these
deaths are due to exposure to extreme
temperatures as migrants take circui-
tous routes through dangerous
deserts and over mountains in order
to get into the U.S. A rising number of
deaths are also due to abuse and care-
lessness at the hands of human smug-
glers who transport thc ir migrant
cargo in scaled rail cars and trucks.
Smuggling has flourished as the bor-
der patrol has increased both the per-
sonnel and the technology it uses to
patrol the horder.

Recent policies have also ad-
versely affected the rate of immigrants'
socio-economic progress while in the
U.S. For example, the federal govern-
ment began a large-scale verification
of workers' Social Security numbers
in 2002, mailing about 950,000 letters
to employers who reported having
employees with numbers that did not
match administrative records (Porter
2(03). This caused many unautho-
rized immigrants, leery of being appre-
hended, to quit those jobs and move
to other employers. Such job-hopping
is costly for employers who lose work-
ers familiar with that company's pro-
cedures but also costly for the work-
ers themselves as their firm-specific
skills become worthless, they experi-
ence a spell of unemployment. and
some are pushed into jobs in the in-
formal sector.

Of course, if the policy objective is
to permanently remove unauthorized
immigrants, then their economic suc-
cess while in the U.S. should be of
secondary importance. However,
there is little evidence that permanent
removal of unauthorized immigrants
is a goal of current policy. Little effort
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-less than three percent of funds
spent on border control- was de-
voted to interior enforcement in fiscal
year 2003, and interior apprehensions
accounted for only three to 10 per-
cent of total apprehensions during the
period 19X6-2002 (Office of Immigra-
tion Statistics 2003), In addition, indi-
viduals apprehended by the INS solely
for being in the U.S, illegally are
treated relatively leniently, with most
simply sent back to their home coun-
try at U.S. expense. Those who agree
to be voluntar ily deported are typi-
cally not prosecuted and face no re-
strictions on their ability to enter the
U.S. legally in the future (Hanson et
al. 2001).

At the same time, research sug-
gests that heightened border enforce-
ment is increasing the duration of time
spent in the U.S. by undocumented
migrants (Reyes 2002; Massey et al.
2002). Whereas many unauthorized
migrants previously engaged in repeat
circular migration. leaving the U.S. at
the end of the agricultural season or
when job prospects worsened and
later returning. many are now staying
in the U.S. Increased border surveil-
lance has, in effect, "trapped" them
inside the border by making circular
migration more difficult. Given that
unauthorized migration was occurring.
this circular pattern had several ben-
efits for the U.S: some migrants left
when they did not have jobs instead
of contributing to the unemployment
pool, and relatives were more likely to
remain at home. Researchers estimate
that. until the 1990s. circular migration
composed more than 50 percent of the
flow of undocumented Mexican immi-
grants, and about X5 percent of un-
documented entries were offset by
return trips (Massey et a!. 2002;
Massey and Singer 1995).

Because undocumented migrants
are now less likely to leave than in

past years, their socio-economic
progress should be of concern for
natives. Granting them legal status
would help these immigrants achieve
both higher rates and greater levels of
economic assimilation. In the long run.
immigrant assimilation benefits the
nation as a whole as immigrants accu-
mulate more human capital and con-
tribute to the tax base. Studies sug-
gest that low-skilled immigrants rep-
resent a net drain on public funds in
areas in which they arc concentrated
(Smith and Edmonston 1997). In addi-
tion. because human capital is trans-
mitted across generations, ensuring
the economic success of the first gen-
eration is important to the progress of
the second and third generations.
Concerns that allowing undocu-
mented immigrants to legalize their sta-
tus would result in signi ficant costs
to welfare programs could be ad-
dressed by restricting amnesty appli-
cants' eligibility for welfare programs.
as IRCA did,

Another problem of the current
immigration policy is that it also cre-
ates national security problems, This
large population not only lacks legal
U.S. documents but is also largely
untrackable within the country. An
amnesty could help alleviate national
security risks by incorporating back-
ground checks as part of legalization.
As undocumented immigrants come
forward to apply for amnesty, those
meeting the criteria could be legalized
while those who pose security risks
could be deported. Of course, undocu-
mented immigrants who are security
risks are the least likely to apply for
amnesty (or worker program) if doing
so will result in deportation, Never-
theless, an amnesty or guest worker
program that enables the U.S, to track
currently undocumented workers
would be an improvement over the
status quo, in which law enforcement
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lived in the United States since Janu-
ary I, 1982, and met certain other cri-
teria to apply for temporary legal resi-
dency. Successful applicants could
then become lawful permanent residents
after I R months by meeting several
criteria, such as demonstrating basic
knowledge of the English language
and American civics. The SAW pro-
gram required that illegal immigrants
have worked in U.S. agriculture for at
least 90 days during each of the previ-
ous three years or for at least 90 days
during the last year to receive tempo-
rary permanent resident status. SAWs
could then receive lawful penn anent
resident status in one or two years.

One major problem with IRCA's
implementation was rampant fraud.
Surveys by sociologists suggest that
73 percent of LAW applications were
fraudulent, as were 28 to 40 percent
of SAW applications (Donato and
Carter 1999; Cornelius 19R9). Given
that over 90 percent of applications
were approved, many unqualified per-
sons were granted at least temporary
legal residency. The high level offraud
was due to lax veri fication of docu-
ments, which were easily falsified, and
the complex residency requirements
in the LAW program. This experience
suggests that any legalization program
needs strict document verification as
well as simpler requirements.

IRCA is also believed to have led
to increased discrimination against
Hispanic workers. Some employers
concerned about possible sanctions
for hiring illegal workers paid lower
wages to workers they suspected of
being illegal or refused to hire such
applicants. Wages among Hispanics
suspected of being undocumented fell
by about eight percent (Bansak 200 I ),
and employment by almost two per-
cent (Lowell, Teachman. and Jing
1995). Legal workers, including some
born in the U.S. with Hispanic ances-
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officials have little information about
these migrants.

What are the reasons not to have
an amnesty? Critics argue that an
amnesty rewards those who broke the
law and creates an incentive for more
unauthorized immigration in the hopes
of yet another amnesty in the future.
But absent large-scale workplace en-
forcement and deportations, there
does not seem to be other obvious
solution to addressing the problems
of having millions of unauthorized
persons present in the U.S. The sta-
tus quo allows employers to hire work-
ers more cheaply while hindering the
economic progress of the undocu-
merited." Although creating a more
even playing field by granting these
individuals legal status would remove
some advantages natives have rela-
tive to undocumented workers, native-
born workers are protected in other
ways -they speak the language, have
a higher quality of education, and are
more familiar with U.S. labor market
institutions.

DLS1G:\I!\(j A:\ IOFAL AM:\FSTY

The fact that the undocumented
population has been growing over the
last thirty years, suggests that policy
makers have found it more costly to
implement effective policy changes
than to allow the status quo to con-
tinue. Yet a consensus is building that
the U.S. needs to once again imple-
ment a legalization program and the
experience with the 1986 IRCA sug-
gests several lessons for designing
an amnesty.

IRCA involved two separate legal-
ization programs: the Legally Autho-
rized Workers (LAW) program and the
Special Agricultural Workers (SAW)
program. The LAW program allowed
undocumented immigrants who had
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try. were unintended victims of IRCA
because of employer difficulty in dis-
tinguishing between legal and illegal
workers. In addition. unequal enforce-
ment across industries created more
of a burden for some employers than
others (Davila and Pagan 1997). A le-
galization program accompanied by a
low-cost. reliable way for employers
to verify legal work status. such as
quick verification of Social Security
numbers. could not only reduce em-
ployer discrimination against Hispan-
ics but would also help stem the de-
mand for unauthorized workers.

Another failure of IRCA was not in
the implementation of the amnesty. but
in not implementing the other mea-
sures that were intended to stem fu-
ture illegal immigration. Although
border enforcement \vas increased.
few additional funds were devoted to
interior enforcement. particularly at
\....orkplaces. Continued availability of
jobs resulted in a continued flow of
unauthorized migrants after people
realized that they could still earn higher
wages in the U.S. than in their home
country. Research indicates that ap-
prehensions at the border declined
right after the policy was enacted as
potential migrants were deterred by
stricter enforcement and concerned
about job availability. but then quickly
reverted to pre-IRCA levels (Donato
et al. 1992; Orrenius and Zavodny
2003; Woodrow and Passell 1990).
Any legalization program intended to
reduce future undocumented inflows
therefore needs to provide a legal
means for such migration or must re-
duce employment prospects. which
would discourage potential migrants.

Amnesty should be viewed as part
of a comprehensive reform of immi-
gration policy. not as sufficient in and
of itself. A fundamental problem with
an amnesty is that it creates an expec-
tation of future amnesties. Hopes of
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gaining legal status conditional on liv-
ing or working in the U.S. for a certain
period of time would likely encourage
more undocumented immigration. In
addition. an amnesty is likely to lead
to larger undocumented flows as fami-
lies reunify in the U.S. with members
who qualified for legal status. If the
U.S. goal is to discourage undocu-
mented immigration. then
policyrnakcrs need to consider other
policies as wcl l, including a guest
worker program and tougher work-
place enforcement.

A guest worker program that en-
ables migrants to come to the U.S. for
a specified period of time to work
would reduce undocumented migra-
tion motivated by economic consid-
erations. The U.S. already has tempo-
rary visa programs for low-skill. sea-
sonal workers in agriculture and other
industries. The visa requirements are
onerous. with employers having to
demonstrate that they searched un-
successfully for available U.S. work-
ers and that the wages and working
conditions of other workers will not
be adversely affected by admitting
these temporary workers. l~ Few of
these visas have been issued in re-
cent years. with less than 16.000 agri-
cultural worker visas and about ~7,000
nonagricultural worker visas issued in
fiscal year 2002 (Office of Immigration
Statistics 2003).

A guest worker program should
include incentives to encourage work-
ers to return to their home countries
after a certain period of time. The pro-
gram could require that a fraction of
guest workers' earnings be set aside,
with workers able to obtain those
funds after returning to their source
country. Credit toward the home
country's analog of Social Security for
time worked in the U.S. could also be
g iven to guest workers who return
home.
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The role of the U.S. business cycle
should be recognized if a guest worker
program is implemented. Periods of
high (low) demand for workers should
coincide with higher (lower) annual
quotas on work permits or temporary
visas. Given that Mexico accounts
for the majori ty of undocumented
workers, the quota might also be in-
creased when the Mexican economy
experiences a downturn. More gener-
ally, a guest worker program might in-
corporate country-specific quotas
that respond to changes in economic
conditions in those countries as well.

A guest worker program would
need to be combined with enforcement
of laws barring employers from hiring
undocumented workers. Despite the
high degree of media attention re-
ceived by raids on several Wal-Mart
stores in November 2003. immigration
officials have not emphasized work-
place enforcement in recent years. The
number of workplace arrests by the
INS. for example. fell from 17.552 in
fiscal year 1997 to 451 in fiscal year
2002 (Office of Immigration Statistics
2(03). Although hiring workers who
do not have permission to work in the
U.S. is illegal, employers who do so
arc not subject to civil or criminal pen-
alties as long as they make a good
faith effort to veri fy workers' legal sta-
tus. The number of firms fined for hir-
ing undocumented workers has been
low, with the INS collecting only about
S2 million in total fines for immigration
and naturalization violations in fiscal
year 2002 (Office of Immigration Sta-
tistics 2(03). Credible workplace en-
forcement would need to include easy
document verification as well as stiff
penalties for firms that violate the law.

A legalization or guest worker pro-
gram also needs to be combined with
a mechanism enabling immediate rela-
tives of those receiving legal or guest
worker status to come to the U.S. The

experience with lRCA suggests that
otherwise many of these relatives will
cross the border illegally. putting
themselves at great risk. If current
undocumented workers are allowed to
convert to legal guest worker status.
some provision needs to be made for
their non-working spouses and chil-
dren to also have legal status. Other-
wise, an undocumented population
will continue to exist. perpetuating
current problems.

An amnesty can solve a one-time
problem by allowing undocumented
immigrants to legalize their status. but
experience indicates that it will not
stanch the continued flow of undocu-
mented immigrants to the U.S. The
best way to discourage undocu-
mented immigration in the long run is
to implement a guest worker program
combined with enforcement of legal
status at workplaces. Emphasis on
border enforcement has done little to
reduce illegal crossings but has cost
millions of dollars and hundreds of
lives. Devoting funds to workplace
enforcement and creating a way for
employers to legally meet their need
for low-skill workers arc more viable
long-term solutions.

N()IES

1 See White House Fact Sheet at
http://www.whitchouse.gov/newsire-
leases/2004/0 1120040 I07-3 .html

2 See Bean et al. (200 I) for a dis-
cussion of the difficulty of estimating
the number of undocumented immi-
grants.

.1 Interestingly, although undocu-
mented immigrants have less educa-
tion and lower earnings, on average,
than the native-born or legal immi-
grants. they are not from the bottom
of the education or skill distribution
in their home country. Because mi-
grating is costly, undocumented mi-
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grants are from the middle of the edu-
cation or skill distribution, not from
the bottom (Orrcnius and Zavodny
2002). However, undocumented mi-
grants tend to have less education and
lower skill levels than legal immigrants
from the same country (Massey 1987).
This occurs because the penalty to
being an undocumented worker in the
US likely increases with skill level
(Hanson et al. 200 I ).

~The recent decision by some U.S.
banks to begin accepting the
matricula consular (an identity card
issued by the Mexican government)
as a val id form of idcnti fication has
allowed unauthorized immigrants from
Mexico access to formal banking ser-
vrces.

< The number of households
headed by undocumented immigrants
containing a child who is a U.S. citi-
zen is unknown, but a study of New
York by the Urban Institute estimates
that over 34<Yo of households headed
by an undocumented alien in 1995 con-
tained a child who is a U.S. citizen (Pas-
sel and Clark 1998).

(, Studies indicate that networks or
ties between sending communities and
specific points of destination in receiv-
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(Massey et al. 1987; Taylor 1986).
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Interview with Carlos de Icaza, Mexican
Ambassador to the United States

What do you envision as Mexico \-
role in the United States immigra-
lion debate?

Since the beginning of their re-
spective administrations, Presidents
Fox and Bush recognized that migra-
tory flows constitute a reality which
links both countries, their economics,
and their societies. For this reason,
they are committed to the establish-
ment of mechanisms for an orderly,
safe, and humane migration of Mexi-
cans into the U.S., with full respect of
their human rights.

For the first time in many years,
both governments decided to deal
with the issue of Mexican immigration
to the U.S. using a bilateral approach,
based on the principle of shared re-
sponsibility. This determination of
Presidents Fox and Bush contributed
to igniting the current debate on in-
troducing necessary changes to the
existing immigration law.

It is a well-known fact that the
events of September I I, 200 I,
changed the political scene in the
United States and the rest of the world.
The governments of the U.S. and
Mexico focused on the urgent needs
that surfaced after the terrorist attacks,

in order to reinforce security within
their countries and along their com-
mon border. Both governments have
developed unprecedented levels of
security cooperation within the frame-
work of the U.S.-Mexico Border PaI1-
nership, adopted in March 2002. At
the same time, Mexico and the U.S.
have reaffirmed their commitment to
advance the immigration agenda with
a comprehensive vision and a gradual
approach.

Several factors highlight Mexico's
key role in relation to the potential
implementation of any constructive
and realistic solution to this issue:

I. The sheer significance of Mexican
immigration to the U.S. as well as its
contributions to the U.S. economy and
society.
2. The importance of regularizing un-
documented Mexicans in the U.S., for
the U.S. 's own domestic security, to
fully integrate Mexican immigrants
into this country, as well as to avoid
the abuse and exploitation to which
many of them have been subjected.
3. The existence of an expanding la-
bor market between Mexico and the
U.S., and the need to reestablish the
circularity of Mexican labor.
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4. The need to establish channels for
orderly and legal migration at the com-
mon border, allowing both govern-
ments to focus their attention and their
resources on real security risks. while
simultaneously preventing migrant
deaths and reducing the activities of
people smugglers.
5. The contributions that the govern-
ment of Mexico should make in rela-
tion to the implementation of the
above measures.

Mexico is actively working to be
part of the solution. Abiding by the
principle of shared responsibility, the
government of Mexico has expressed
its desire and willingness to assume
its role in a bilateral approach to the
immigration phenomenon that exists
between both countries.

What are your feelings. both posi-
t ivc and n cgctt i vc, o]' the Bush
Administration \ immigration pro-
posal? Do you favor any ofthe immi-
gration hills that I7m'(' been proposed
in the Senate or House ofRepresen-
tatives? ~t'hy!

The immigration proposal an-
nounced by President Bush on Janu-
ary 7th this year reinitiated the debate
on changes to existing U.S. immigra-
tion laws. which currently do not ad-
dress the economic and social reali-
ties that encourage the flow of mi-
grants to this country, a large majority
of them from Mexico.

The Mexican government consid-
ers that President Bush's initiative is
very important, since it recognizes the
contribution that immigrants make to
the U.S. economy and society. The
initiative also takes into account the
need to grant them legal status, to al-
low them to emerge from the shadows
and integrate themselves fully into
their respective communities.

Moreover. there are different ini-
tiatives in Congress that intend to
change some aspects of the present
immigration regime. Mexico respects
these legislative processes and be-
lieves that any program or initiative
that addresses the issue of migrant
workers would benefit from the coop-
eration of the Government of Mexico.
In this light. we consider that migra-
tion initiatives should take into con-
sideration the following elements:

I. Reasonable requirements and effi-
cient mechanisms of enrollment open
to those migrants already in the U.S.
2. Viable procedures within the pro-
gram to obtain status adjustment and
legal residency.
3. Procedures to accelerate the pro-
cess to accede to permanent residency
for those who are already in the pipe-
line.
4. Criteria and provisions that would
guarantee family reunification.
5. Specific provisions to fully guaran-
tee equality of labor rights.
6. Realistic length of employment pe-
riods. as well as streamlined renewal
procedures.
7. Open channels of bilateral consul-
tation to reach agreement on those
operative aspects of the program
whose implementation would benefit
from involvement of the Government
of Mexico.
8. Clear timetables regarding the imple-
mentation of the relevant legal frame-
works.
9. Mechanisms that would allow the
inclusion of self-employed migrants.
who constitute a considerable portion
of the people interested. into the pro-
gram.
10. The situation of those migrants
who have been subject to an adminis-
trative repatriation process.
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Mexican President Vicente Fox at
the meeting with President Bush at
his ranch ill Crawford. TX in earlv
March said "Immigration is a sub-
ject that is ofshared responsibility
between both our nations ". What do
YOIi think Mexico should be doing to
mitigate the number oj' Mexican im-
migrants coming illcgally into the
L'.S.? What is the Mexican gm'crn-
mcnt currently doing?

The Mexican government does not
wish for its best people to leave the
country due to a lack of adequate eco-
nomic opportunities, Nonetheless, the
existence of a labor market between
both countries. the economic asym-
metries between the Mexican and U.S.
economies. as well as demographic
factors are the structural elements that
stimulate the migration of Mexicans
to this country. As long as those con-
ditions remain, the flow of Mexicans
will continue. We need to adopt the
necessary measures to properly ad-
minister this flow. in order to obtain
the best of its benefits for both coun-
tries.

Mexico has also taken important
steps to consolidate its economy. Our
goal is that the basic economic indi-
cators reach the same level as that of
our North America Free Trade Agree-
ment (NAFTA) partners. During the
last few years, the Mexican economy,
just as other economies, has suffered
the effects of the world economic slO\v-
down. Nonetheless, our economic
fundamentals remain strong and
stable.

At the same time, the government
of Mexico has implemented important
social assistance programs, such as
"Oportuni dade s" and "Red
Alirncntaria," which benefit more than
4 million families or 21 million people
living in extreme poverty. Similar ac-
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tions have been undertaken to pro-
vide medical services to people 1110st
in need.

As for bilateral cooperation,
NAFTA has been an important tool
for the development of the U.S. and
Mexican economies. Both govern-
ments have considered the come-
niencc of working together to expand
those benefits. In the case of Mexico.
we want the benefits of these exten-
sive trade exchanges to reach the most
impoverished regions and social sec-
tors of our society.

In March 2002, Presidents Fox and
Bush launched the "Partnership for
Prosperity" initiative. with deep pri-
vate sector involvement and with both
governments acting as catalysts. This
initiative aims at "unfettering the eco-
nomic potential of every citizen. so
each may contribute fully to narrow-
ing economic gaps between and
within our societies", through an allo-
cation of both private and public re-
sources to create jobs and promote
development and productivity in re-
gions where economic growth has
lagged, emphasizing those areas with
a larger migrant flow.

In two years, Partnership for Pros-
perity identified clear priorities and
achieved significant results:

I. The development of institutional
mechanisms that link remittances to
productive projects.
2. The reduction of the costs of money
transfers between Mexico and the
United States.
3. The expansion of the home financ-
ing market, investment guarantees,
and insurance.
4. The improvement of physical infra-
structure.
5. Business-government interaction;
6. The elimination of obstacles to com-
petitiveness.
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7. Development of small and medium
businesses.
X. The expansion of innovative enter-
prises which embrace technological
change.
9. Empowering people through capac-
ity-building with the assistance of the
private sector and our academic com-
munities.
10. Information technology coopera-
tion.

These results constitute the begin-
ning of what can be achieved with new
ideas of bilateral cooperation in order
to build a prosperous region. We wish
that these efforts may contribute to
case the economic factors that encour-
age immigration.

Does Mexico police the border
with the u.s. to stop Mexicans [rom
crossing?

Law enforcement in and of itself
cannot adequately address the com-
plexity of a phenomenon rooted in
deep, structural, market forces. As I
stated before, Mex ico has worked
closely with the U.S. on the issue of
migrant safety. Mexico is a free coun-
try and its Constitution guarantees the
free movement of its citizens. Accord-
ingly, our cooperation with U.S. au-
thorities at the border is exclusively
aimed at protecting the safety of Mexi-
can migrants and participating in co-
ordinated actions to combat human
trafficking organizations operating on
both sides of the border.

The u.s. has proposed returning
illegal Mexican migrants caught
crossing the border to their home-
towns, rather than dropping them of]
just over the harder. Potentially. this
measure discourages migrants from
trying again. protects them from hu-
man smuggling groups. and relieves
the strain on border cities. This ere-

at es some tricky sovereignty issues
that must he addressed. Holt' do
sovereignty issues play out in the for-
mulation of cooperative border
policy with the United States?

Through the Working Group on
Migration and Consular Affairs of the
Mexico-U.S. Binational Commission,
both governments have dealt with di f-
ferent clements regarding the issue of
Border Safety. In February 2004, the
governments of Mexico and the
United States adopted a Memorandum
of Understanding on the Repatriation
of Mexican Nationals and a Plan of
Action for Cooperation on Border
Safety. On the issue of repatriation,
both governments recognize the need
to cooperate to achieve a comprehen-
sive evaluation of the various pro-
cesses through which Mexicans are
repatriated.

On this sensitive topic -as well as
in other elements of bilateral coopera-
tion on the border-, both governments
agree that those efforts must be
guided by the principles of shared re-
sponsibility, with full respect of each
other's sovereignty, within the frame-
work of their constitutional limitations
and the protection of the human rights
of repatriated Mexicans.

With those principles in mind, au-
thorities on both sides have explored
the possibility of establishing a Pilot
Program for the repatriation of Mexi-
cans to their places of origin, exclu-
sively in the case of people detained
at the border, particularly in the Ari-
zona-Sonora border region, and who
voluntarily accept to participate in this
prospective program. Those discus-
sions are continuing.

At the same time, Mexico and the
U.S. have accelerated their border
safety cooperation to safeguard mi-
grants by committing additional re-
sources in high-risk zones, develop-
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ing coordinated efforts to prevent mi-
grant deaths along the common bor-
der and enhance rescue operations,
focusing their actions on the most
dangerous regions of migrant flows
in the Arizona-Sonora desert.

Does the Mexican government
have any programs in place to II}' and
stop the work (~lthe smugglers who
arc paid thousands o] dollars to get
Mexicans into the U.S!

Mexico has conducted operations
to dismantle people-smuggling orga-
nizations operating in Mexican terri-
tory. In 2003, we developed Operation
"Broken Promise" and "Safeguard".
The results we have already achieved
are worth pointing out: 23 relevant
gangs have been dismantled, 35X or-
ganization leaders arrested, over 2,000
victims rescued, and 192 arrest war-
rants issued against criminals respon-
sible for organized crime and aggra-
vated human trafficking.

Among the other investigations
conducted, I should stress those
aimed at the dismantling and prosecu-
tion of members of the organization
responsible for the 19 migrant deaths
in Victoria, Texas in May 2003.

Most recently, in March 2004, "Op-
eration Cleaning" resulted in the ar-
rest of 44 people, most of them Mexi-
can federal immigration officers, as
well as police agents involved in smug-
gling rings. These are unprecedented,
ongoing efforts by Mexican authori-
ties in their permanent fight against
corruption and people-smuggling or-
ganizations.

Additionally, both governments
have achieved progress, namely with
the establishment of the Alien Smug-
gling and Trafficking Task Force,
which brings together Mexican and
U.S. government agencies to combat
international smuggling organizations
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and local organizations operating in
the United States and Mexico.

Many people in the u.s. find the
Pres ident s immigration proposal.
and many other current hills. unsat-
isfactory in that they "reward" law
breakers - they are allowing undocu-
mented immigrants to stay in the Us.
if they meet several characteristics.
How can this he reconciled as there
are many people lV/70 wait for 1()
years or more on lists from other na-
tions to come to the US.!

The presidential proposal and sev-
eral bills that have been introduced in
Congress consider the need to in-
crease the number of immigrant visas
or "green cards" as a measure to cope
with the problem of the immigration
system backlogs that impedes the fam-
ily reunification of many Mexicans
entitled to it by the existing immigra-
tion laws.

Actually, the persons most af-
fected by these backlogs are the Mexi-
can relatives of legal residents and
U.S. citizens, who have to wait many
years -in some cases at least ten
years- to be reunited with their fami-
lies. For that reason, it is important to
consider a wider legal channel for the
reunification of families that will re-
ward those waiting in line and clear
out the backlogs over time for others
who follow the immigration proce-
dures. It is a reality that the backlog
problem has contributed to undocu-
mentcd immigration, by people who
prefer to cross the border at any risk,
rather than live separated from their
relatives for so many years.

In the last issue of "Foreign
Policy" magazine. Harvard professor
Samuel Huntington writes that "the
single most immediate and most seri-
ous challenge to America :\. tradi-
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tiona! identity comes from the im-
mense and continuing immigration
from Latin America, especially from
Mexico, and the fertility rates ofthese
immigrants. Will the United States
remain a country with a single na-
tional language and a core Anglo-
Protestant culture'!" Huntington
asks. "By ignoring this question,
Americans acquiesce to their even-
tual transformation into two peoples
with two cultures (Anglo and Hispan-
ics) and two languages (English and
Sp anish.}" Why do you think this
anti-immigrant rhetoric is flowing so
freely?

In different moments throughout
the history of immigration to the U.S.,
there have been expressions of con-
cern and anxiety about the presence
of new ethnic and cultural groups com-
ing to this country.

Mexicans are not a threat to the
U.S. The contributions of Mexican
immigrants to the American economy
and society are indeed substantial.
There are many examples of Mexicans
who have reached prominent posi-
tions in different areas, such as gov-
ernment, the business sector,
academia, and many other arenas.

Mexican immigrants share the same
values and vision of prosperity as
other sectors of U.S. society, and they
work hard to reach that common goal.
For example, many Mexican-Ameri-
cans have participated in or are active
members of the U.S. Armed Forces,
doing their best in the different as-
signments with which they have been
entrusted.

The presence of people of Mexi-
can origin in this society seems to be
a reality that is here to stay. Public
policies should facilitate rather than
hinder their full incorporation into U.S.
society.

A career diplomat since 1970, Carlos de Icaza presented his Credentials
as Ambassador 0/ Mexico to the United States of America ill March, 2004. He
has served as Mexico's Ambassador to Japan (2001-2004), Belgium and
Luxembourg (/996-1998), Argentina (/995-1996) and Ecuador (/986-1988).
He has also been Undersecretary of Foreign Relations for Latin America and
Asia Pacific (/998-2000), as well as Undersecretary /01' Management (/991-
1993) at the Secretariat of Foreign Relations. Ambassador de Ica:a has
published two books on international relations and has received decora-
tions from 17 countries.



Interview with Viet Dinh, Professor of
Law, Georgetown University Law Center

Please share with our readers
some information about your hack-
ground as wcl! as any outstanding
experiences in your youth that or
[ected who you arc today.

I came to this country, from Viet-
nam, having known government that
docs not work, ci ther through the
chaos of war or the totalitarian op-
pression of communism. I look to
America as the place that rescued my
family when we were on the high seas
and gave us opportunity and free-
dom, but I also sec it as a place where
the government does work and re-
mains a shining example of how the
democratic governance is not only an
experiment, but a success in civiliza-
tion, a success in social organization,
and a success in self-governance.
That is what motivated me to study
the institutions of governance that
make this country work. My career
and life in the law is to study and prac-
tice a system of laws that underlie our
constitutional structure and our indi-
vidual liberties.

My background as a refugee, as a
person who came to this country as
an immigrant, has affected me in so
many ways that it is almost impos-

sible to dissect and disaggregate be-
cause we are all deeply constituted
human beings. A very big part of my
constitution is the experience I had
before I came to America, the early
days of my life as an American resi-
dent and citizen, and also in my study
of those institutions almost with a pas-
sionate love -a love that derives from
my gratefulness for the security and
liberty that America has provided my
family, and the generosity that her
people has given us- a passion that
comes from my view of it as an insider/
outsider.

When your family first arrived in
this country. how did you feel that you
were received! Do you remember any
experiences as a child where you were
helped to integrate into the Ameri-
can culture. or did you feel at times
there }t·a.\' a discord he/ween the im-
age o]' America \ outstretched arms
and the reality here for immigrants?

I use the phrase insider/outsider
very carefully with the full meaning of
that duality. I think it is always hard
for any individual to come into a com-
munity not his own and also to en-
counter a culture and a language that

The Georgetown Public Policy Review, 9:2 (Spring 20(4). Copyright «) 2004
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is foreign to his entire life experience.
But there is no culture in the world,
nor in the history of the world, that is
more accepting, tolerant, and inclusive
than the American society. It is so
because we, as Americans, are no dif-
ferent than the people of the world.
We are the people of the world and so
that heritage, that common bond, helps
us to define a sense of community that
is not predicated upon birth, soil, or
blood, but rather on a common com-
mitment to a set of ideals that still de-
fine us today, and that as a young boy
I looked to as a shining source of free-
dom and opportunity. These are uni-
versal ideals of self-governance, of
constitutional liberty, and of opportu-
nity guaranteed by equality. So my
early sentiments were of incredible
gratitude that we were alive and that
we were accepted, and also one of
uneasiness as would any outsiders
trying to make dramatic adjustments
both in life, in culture, and in language
would expect.

On that note, what Americans have
in common, there is an article in "For-
eign Policy" magazine, "The His-
panic Challenge" hy Samuel P Hun-
tington, that talks about how immi-
grants these days are not assimilat-
ing as much as they used to. He states
that M'eare losing that commonality
of what it is to he American. Do you
see a change in that in the last JOur
20 years?

I was not here in the last century,
nor was I here at the birth of our na-
tion, but certainly there is a lot of talk
these days about how different we are
and how intractable the differences
would be for America to unite. Based
on my own personal experiences, ob-
servations and sentiments, and not
based on any specific, historical or
empirical observations, I frankly do

not think that to be the case. I think
that the diversity of America today
differs from the diversity of America
at its founding and throughout its his-
tory only in kind, not in degree. We
have always been diverse and if one
thinks that Hispanics are so different
from Asians or Whites or so different
from African-Americans, one only has
to remember how different the Quak-
ers were from the other immigrants ar-
riving on the shores of this country.

The commonality is that they all
came here seeking a certain life, a cer-
tain set of principles that are declared
so proudly in our Declaration of Inde-
pendence, just as the individuals of
today come here seeking a different
life and membership in the community
embodying these principles. What is
different in the present day is not that
we are diverse, as I think we have al-
ways been diverse. What is different
is the fact that there is a growing cho-
rus, especially among intellectuals, to
look to our diversity as a source of
division and di fference, rather than an
opportunity for unity. We are united
as a nation because of our diversity
rather than in spite of it. The chal-
lenge, I think, is not necessarily based
on the composition of the populace,
but on the national conversation re-
garding what it means to be American
and the policies that often defeat,
rather than engender, the common goal
of unity, because instead of celebrat-
ing our common bond as Americans
they often exult our di fferences as
members of various different factions
or groups.

Can you comment on the current
Administration \' guest worker pro-
posal, specifically in the context (I
the war on terror?

Before I came into this business,
and by this business I mean immigra-
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tion policy. the Immigration and Natu-
ralization Service (I~S) was in the prov-
ince of the Department of Justice, so
it was clear to me that immigration
policy was in a state of instability -to
give it a very neutral word. It was
unstable because in response to ev-
ery security threat or every perceived
economic downturn and the like. even
in response to the 1996 Oklahoma
bombing perpetrated by Nichols and
Mcveigh. Congress would pass more
and more restrictive immigration laws
without giving our immigration offi-
cials the resources to enforce those
laws. And I would argue perhaps that
there was a tacit understanding and
expectation that those restrictions
would not be fully enforced. nor en-
forceable. So we saw restrictive laws.
yet imperfect enforcement. and to call
it imperfect would again be sugarcoat-
ing a very persistent problem. What
we had in many areas was not only
under-enforcement. but simply non-
enforcement. I think that returning the
rule of law to immigration law before
9' II was a good policy. After 9/ II it
was critical as a matter of national se-
curity. We need to know who passes
through our boarders. We need to
say that this area of law, just like any
area of law, people should not have
the expectations that it will be under-
enforced or not enforced. We will re-
turn the rule oflaw to immigration law,
and immigration enforcement is a mat-
ter of good policy and of national se-
curity.

At the same time, if one does re-
turn to that system where we can ex-
pect effective enforcement, one would
also recognize that our existing immi-
gration policies arc much more restric-
tive than the liberality of spirit and the
generosity of tradition that always has
defined America. It is critical that we
embark on this national conversation
that President Bush has called for, to
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think about how to reform our immi-
gration law so that we basically bring
policy consistency, that our laws \....ill
not be disregarded but rather be en-
forced and enforceable. and that the
rule of law thrives. especially when it
deals with the laws governing the con-
stitution of our community.

Since 9/ II. I think it is critical that
we send out a message from our policy
and our practices that America remains
a place where the people of the world
arc free to come to visit. work. and live
peacefully. according to our laws.
However, we cannot let those hands
of welcome be abused by those who
would perpetrate acts that harm our
community. So both halves have to
be present. The Department of Jus-
tice and the Department of Homeland
Security have done a very good job
of improving immigration enforcement
to diminish the threats outside the
borders from entering into this coun-
try. We are not fully there yet. but we
have taken good steps toward it. At
the same time. I think that the
President's immigration reform pro-
posal and other proposals in Con-
gress -the Hatch proposal, the
McCain proposal, or the Migrant Farm
Workers proposal and the like- arc not
only helpful, but critical to sustaining
this message.

The President \- guest worker pro-
posal does not pu: the undocumented
immigrants Oil a path to citizenship.
J l is proposal allows them to work
here for several years and then pro-
vides incentives fen: them to return to
their home country. Other proposals
provide the path to staying in this
country legitimately. What do you
feel is the best tray to try to manage
the issue of approximately 8 million
undocumented people living in this
country:



This is essentially a transitional
problem, right? If we do return the
rule of law to immigration law and af-
fect the changes necessary in our im-
migration policies, then we will have
achieved what I call policy consis-
tency and stability in this very intrac-
table area. But to call this issue a tran-
sitional issue is utterly to be ignorant
of the background. From 19X(), with
the Immigration Reform and Control
Act to 2004, we have seen a promise
not ful fi lied. So there has to be real
attention paid to this transition period
and how to treat those persons in tran-
sition.

In this context, I think there are sev-
eral considerations. One, obviously,
is security. We are seeking to take
people who have been part of the in-
formal society -cconomically, politi-
cally. and socially- and try to integrate
them into the formal society. Whether
it is here or in another country. that is
another question. The first question
has to be how do you go about mak-
ing that transition from informality into
the mainstream or formal society? In
that sense, I think efforts should be
addressed to encourage these per-
sons to be part of the formal process.
be it through registration. or by being
allowed into the mainstream banking
system, or to obtain a driver's license.

The second and more intractable
question is one of substance: should
we allow persons who are already in
this country, who have violated the
law in being here and also in entering
here, to be beneficiaries of our laws?
This process of normalization or le-
galization is a very significant one. I
think there has to be a process
whereby the person should demon-
strate that he or she has been here or
has had a tic to the community that
would be worthy of acceptance into
this community. There also has to be
a process whereby the persons indi-

care for a period of time that they are
willing to comply with the laws of this
country, including our criminal law.
immigration laws and the like, and then
go toward a process of normal resi-
dency in this country. The need for
that lengthy, cumbersome process is
well-illustrated by the fact that we sim-
ply cannot allow people who have
broken the law to jump the queue at
the detriment of those who have
abided by our immigration policies and
laws. So you have to create this track
in order make sure that the two groups
are treated similarly but not equally.

I do think that the experience of
past programs in this country and also
the experience of other countries. most
notably European countries. proves
that there is no such thing as a true
guest worker program. especially a
guest worker program between a
source country and a host country
that have dramatic economic di ffer-
ences. We have to be realistic that
persons who come to this country in
order to work will develop economic.
social, and political tics to the com-
munity and most will want to transi-
tion those ties into full membership in
that community. Our policy prescrip-
tions really have to reflect that reality.
As much as I would like to think that
people can move in and out and that
the market for labor is as fungible as
the market for goods, I do not think
that has been proven in reality be-
cause laborers are people and people
have tics, unlike consumable products.

HoH' might all o( this he: related to
the: Patriot Act! What is the Patriot
Act \' impact 011 immigration?

Marginal if any. The Patriot Act
only has about three or four provi-
sions that deal with immigration mea-
sures, and they arc all spcci fically tar-
geted to the grounds of admissibility
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and removability for persons associ-
ated with terrorism. There is one pro-
vision which has not been utilized to
my knowledge by the Department of
Justice, which is to hold a person pend-
ing his or her deportation proceeding
for an independent violation of our
immigration laws if that person is sus-
pected and certified to be a threat to
national security or terrorism. It has
not been used basically because
whenever you have these individu-
als, the immigration judges will recog-
nize the threat that the person would
pose and will just detain them pend-
ing their deportation proceedings.
Those are really the only significant
provisions that deal with immigrant's
rights and restrictions.

A very major part of the Patriot Act,
attributable to Senator Leahy of Ver-
mont, the chairman of the Judiciary
Committee at the time, is the strength-
ening of the Northern border. Much
attention had been paid prior to 9/ I I
on the porous Southern border, but
little attention had been paid to the
Northern border. And, of course, the
terrorists are much more witty than we
give them credit for, and will exploit
these vulnerabilities. I hope that
progress in implementing those con-
trols on the Northern border will con-
tinue in order to ensure that we in-
deed know who is going in and out of
our country.

That said, I understand that the
Patriot Act has become a brand that
really is immaterial to what it actually
says or docs, but stands for, I think,
all that is perceived to be ill with the
campaign against terror, the war in Iraq
and anything else that the government
seeks to do. And so, although I un-
derstand the general opposition and
antagonism out there, I think that it is
misdirected from what Congress did
nearly unanimously in the Patriot Act.

Charles Moose. the former police
chief of Montgomery County, sought
10 reassure immigrants who assisted
with the Washington. DC sniper case
that police officers would not inquire
into their immigration status. He has
since said that the federal
government \ push [or local police
officers to become involved in immi-
gration iss lies is against the core val-
lies (~lcommunity policing partner-
ships. How do you respond to this
conflict?

1 frankly have not seen the move-
ment that Chief Moose has seen, iden-
ti ficd and has commented on. How-
ever, the Department of Justice has
been very clear about the extent to
which it seeks the assistance of state
and local law enforcement authority
in enforcing our immigration laws, and
they are fairly circumscribed. First.
those persons who are habitual offend-
ers and for whom there is an outstand-
ing warrant for their arrest and depor-
tation, would go into the national
crime index -what we call NCIC 111---
which is the system that tracks all fu-
gitives from the law. I think that is
utterly unobjectionable. It does not
seek to engage state and local law
enforcement in enforcing immigration
law, but rather, simply to enforce the
criminal or civil orders of our govern-
ment, and so that too is unobjection-
able in my mind.

Likewise, the 1996 Immigration Act
allows for state and federal agreements
with the proper training and with the
proper sensitivity and guidelines, to
enter into joint enforcement authori-
zations in key areas. Participation in
this is voluntary upon the state and
local authorities, and it is predicated
upon effective training and regula-
tions and also the agreement with the
state and local authorities.



In those narrow areas. therefore. I
think it is perfectly legitimate for state
and local law enforcement officials
who wish to do so. to engage in this
process. There has been no move-
ment to deputize state and local law
enforcement officers to be immigration
officers. I think it is quite to the con-
trary. The establishment of the Bu-
reau of Immigration and Customs En-
forcement is creating a professional.
well-coordinated. specialized force to
handle immigration infractions at all
quarters. I do think there is a very
important role for state and local law
enforcement to play. not in immigra-
tion law. but in helping us counteract
the threat of transnational or stateless
terrorism. which is to be the eyes and
the cars of our society in countering
and disrupting terrorist activity. but
that is independent of the immigration
law.

Yo u SCITcd Oil Governor
Schwarzencgg cr \' transit/on te am
and he rcccntlv repealed the hill to
provide driver \; licenses to lI/u/()CU-

mcntcd immigrants. What do you see
as the most pressing immigration re-
l at c d issues facing him and h ow
would you advise him on th esc is-
sues :)

I think his position during the cam-
paign and subsequent to his election
on SB 60 -the bill allowing illegal im-
migrants to receive the California
driver's licenses- is exactly the right
position. This is well illustrated by
the fact that Cruz Bustamante. as a
representative, introduced a similar
measure in earlier years. and Gray
Davis twice vetoed the exact measure
in the past. The reason why those
decisions are sound goes back to the
first question that we talked about the
process of normalizing the integration
of persons into formal society. The
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problem is independent of the ques-
tion on whether or not you want un-
documented persons to be able to
drive --of course you should not. The
question. more importantly. is what
evidence showing identity should be
required when a person gets the va-
lidity of a driver's license. which is the
most widely used form of identifica-
tion in the United States. The pros-
pect of giving legitimate identification
to persons who do not go through
the process to ensure their legitimate
identity -we do not have the assur-
ance that the person is who he or she
says he or she is- creates a
humongous loophole in our security
infrastructure. That is why the FBI
opposed it and why the security per-
sonnel in this country generally op-
posed it, because the question is not
about the ability to drive. The ques-
tion really centers on the disconnect
between identi ty and identi fication
that SB 60 presented.

To finish answering the second
part of your question. what is the most
significant immigration issue facing
California'! I think it is the same issue
that any state with a major immigra-
tion problem faces, and that includes
the Southwest border states as well
as Florida. New York and Illinois. For
a number of years we have had the
impact of federal under-enforcement
with full burdens on state govern-
ments. So the state governments were
bearing the cost of a federal govern-
ment failure. As the federal govern-
ment returns to better immigration en-
forcement. I believe this problem will
be alleviated. But at some point the
Governors or the responsible policy
makers will have to just sit down and
discuss honestly with federal officials
and with Congress how to create a
hoi istic solution so that the costs and
benefits of immigration and immigra-
tion enforcement are borne by the
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proper governmental entity, be it at
the state level or the federal level.
Such discussion would not necessar-
ily fix our immigration laws, but would
take care of many problems that immi-
gration under-enforcement has pre-
sented to us in the last decade and a
half.

WIWl d() you see as the benefit» or
tlu: bes: par! ()j the reorganization 0/
lnunigration and SatJlrali::alioll Scr-
vices into the Department ofHome-
land Sccuritv?

I think curing the INS of its schizo-
phrenia is the biggest advancement
that the Homeland Security Act did
with respect to immigration. The sepa-
ration of the Bureau of Immigration
and Custom Enforcement and the Bu-
reau of Citizenship and Immigration
Services makes each one of those
halves stronger than the whole of
those two. simply because you do not
have the schizophrenia in mission.
The enforcers can act like law enforce-
ment officials and seek to return the
rule of law to our immigration law and
the benefit providers do not have to
look at immigrants as a problem, but
rather as an opportunity for service.

One of the great pleasures, or hon-
ors. that I had in my government ser-
vice was the July 2001 swearing in of

:'1

a group of new immigrants on Ellis Is-
land along with President Bush. At-
torney General Ashcroft. Mayor
Giuliani and Governor Pataki. It was
at that same event that the President
threw down the gauntlet. a mandate
to the Immigration and Naturalization
Service to process all citizenship ap-
plications within six months. I think
that is a very audacious, but very
worthwhile goal. I think that the Bu-
reau of Immigration and Custom En-
forcement has taken significant strides
in the enforcement of our immigration
laws because our national security
depends on it. The jury is still out on
how the Bureau of Citizenship and
Immigration Services can effectively
fulfill its function. which is to include
the delivery of immigration services
to those who seek them and also to
instill the culture of citizenship that is
so critical to the maintenance of a uni-
tied democratic society. I think both
halves of this mission need to be em-
phasized to welcome new immigrants
into this country, not only into the
group of people who now are pro-
tected by an American passport. but
also genuinely welcome them into a
society of very diverse people where
all have articulated, shown and proven
their commitment to this cornmunitv
and its common ideals of democracy.
liberty and freedom.

Vier D. Dinh is Pmj'essor oj" Law at the CC()Jge(ml'J1 Universitv Law CC})/CI:

where he is also the founder and Director of the Center [or Security and
Technology and D('fJ/I~\' Director of Asian Law ami Policy Studies. ;\11:Dinh
served as U.s. Assistant Attornev Generalfor Legal Policvfrom ]001 lo ]()03.
As the official responsible [or federal legal policy, Ill' developed initiatives to
reduce demand for illicit drugs and eliminate racial profiling. in [cdcral 1(1\1'
enlorcement. among others. After WI/, Ali: Dil/II conducted a comprehensive
re\'i('\\' ofDepartment 0/ Justice priorities, policies and practices to protect
America against terrorist acts. He played a kcv role in dcvclopins; the USA
Patriot Act and revising the A ttorncv General \' Guidelines on lUI\' cnjorc«:
mcnt and national security investigations. .\11: Dinh specializes ill constitu-
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tional /(/\I~ corporations law. and the law and economics (~/ development. He
served on the Board 0/ Directors ofthe American Judicature Society, the
Transition Committee .f(JI' California Governor Arnold Schwarzencggcr. the
executive committee of" the Section 011 Natrona! Sccuritv Law (~j" the Associll-
tion ofAmerican Law Schools, and the Council 0/ the Section on Administra-
tivc Law 0/ the American Bar Association. AlI: Dinh graduated magna cum
laude from Harvard College and Harvard Law School, where he lms a Class
Marshal and an Olin Research Fellow in LO\l' and Economics. He is a mcm-
her 0/ the District 0/ Columbia and u.s. Supreme Court bars. Born in Viet-
nam on February JJ, 19()8, Mr. Dinh came to America as a re/ilgee in 1978
and currently resides in Washington, DC.



Interview with Cecilia Munoz,
Vice President, National Council of La

Raza

Please provide a bricfovcrvicv: oj'
vo ur orgun iz at io n, the grcnqr: vo u
represent and your goals.

The National Council of La Raza
(~CLR) was founded in 1l)()Xand is
the largest Latino civil rights organi-
zation working at a national level. We
have a network ofover ]00 affiliates-
community-based organizations \...'ho
are social service providers. Our af-
filiates provide a broad array of scr-
vices. While some of them build char-
ter schools. some build low-income
housing and some run health care clin-
ics. What NCLR docs is strengthen
their ability to do their work and con-
nect them to a broader civil rights
movement. I work in the public policy
division of NCLR. which was added
in the 1970s. Our operation focuses
on public policy issues that arc priori-
ties for the larger community as well
as for NCLR's affiliates. We do policy
analysis. research. and a great deal of
advocacy as well.

Given the diversity in the Latino
community. how do YOIi balance the
varving constituencies that vou deal
with Oil difFerent issues. such as im-
mig ret I ion ?

We try to focus on areas where
there is most likely to be consensus.
We started as an organization in the
Chicano community -the Mexican-
American community- and in the
1970s our board made an explicit deci-
sion to identify ourselves as a Latino
organization. adopting a more pan-
Hispanic approach. We engage
heavily in issues like education. ac-
cess to health care. or economic mo-
bility. where there is a clear and con-
sistent priority among Latino sub-
groups. Immigration policy is not an
area where there arc really huge di ftcr-
enccs. There tend to be very strong
areas of consensus among Latinos
about the way immigrants arc treated
when they arc here. We tend to be-
lieve in law and order. We tend to be-
lieve in the notion that the country
can and should control its borders. but
we have very strong feelings about
how the nation should go about do-
ing that. So there arc broad areas of
common ground and that is where
1\:CLR tends to focus its policy atten-
tion.

What docs La Ra:a perceive as the
most pressing issues ill terms ofimmi-
gration policies?
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The biggest debate at the moment
is focused on comprehensive immigra-
tion reform. There is a consensus
around the country that the immigra-
tion system is broken and we know
we have an enormous problem.
Latinos feel this particularly deeply
because whenever the nation invests
heavily in immigration enforcement, we
tend to single out anybody who is
perceived as an immigrant. It affects a
pretty big segment of our community.
even though only 40% of us arc actu-
ally immigrants. There is a long his-
tory of Latinos being caught lip in
immigration enforcement because
people think of us as people who do
not belong here. \Ve believe that
abuses arc less likely if we have a sys-
tem that works. one that people have
confidence in. So arguably. nobody
has a bigger stake in having an immi-
gration system that is functional than
the Latino community in the United
States.

To us that means acknowledging
that our system has been built on a
false premise. The premise of the 1996
Immigration Reform and Control Act.
which defines our current system. is
that there is no room in this country
for people that come as immigrants
and work, aside from those who have
already come through the family im-
migration stream and the employment
visa stream. However. those two
streams do not really meet all of our
labor market needs. Employment vi-
sas are really geared only to people in
so-called "highly skilled professions"
and there is in fact a flow of migrants
who come for other kinds of positions.
This premise turns out to have been
wrong since the flow of undocu-
mented migrants. in fact. has contin-
ued unabated. The levels before 19X6
and the levels since. have been
roughly the same. They fluctuate with
speci fie economic changes. like when

the peso got devaluated in the early
nineties. In general. the averages tend
to be between 200.000 and :WO.OOO
people per year coming illegally to the
U.S. to live and work permanently.
These levels have not significantly
changed for almost a couple of de-
cades.

As a result we now have a popula-
tion of Xmillion people without immi-
gration papers who are clearly doing
work that is required in the labor force.
Their employers say they need them
and so do the labor unions that want
to organize them. Whether we admit
it or not. we all rely on their labor. It is
pretty hard to work in an office or cat
in a restaurant or stay at a hotel in this
country without having your life
touched by the work of immigrants.
probably immigrants without their pa-
pers. The immigration reform move-
ment is attempting to create a policy
regime that is huilt on a premise which
is consistent with the realities that arc
driving migration. So. if the real flow
is roughly 200.000 to 300.000 people
per year. our view is we should create
a mechanism for about that number of
people to come legally. with full ac-
cess to their rights. the ability to stay
with their families. and the ability to
cam the right to stay permanently over
time.

Also. we need to do something
about the undocumented population
that is already here. The anti-immi-
grant groups would like to make their
lives as di fficul t as possi b le in the
hopes that they will disappear. but it
is pretty clcar that this is a
wrongheaded and ineffective ap-
proach. If you deny people driver's
licenses they do not go away. they
just drive without licenses. The es-
sence of their position is that the U.S.
should try to round up all X million
undocumented immigrants who live
and work in this country. which is not
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going to happen. Instead, it makes
sense to recognize that they are here.
filling a useful economic role, and pro-
vide them with an orderly mechanism
to come out of the shadows. At the
same time. we have to change the way
migration flows so that we do not
have another undocumented popula-
tion building up as we have for over
fifteen years since the last legalization
program. What we want to bring to
this debate, therefore, are some an-
swers, some thoughtful policy solu-
tions that get us out of this particular
mess that affects our community very
deeply.

Ifyou could propose two or three
of your top priorities based on the
current administration \ Ruest worker
program what would they be:

We would not start with President
Bush's proposal. In fact there are six
proposals, of which the President's
principles are one, though his proposal
has not been introduced as a bill.
There is a bi-partisan bill in the Sen-
ate, there are two other Senate bills,
and there are a couple of House bills.
Many of us who are active in the de-
bate have proposed a model based on
three key priorities: (1) an earned ad-
justment or legalization program for
people who are already here; (2)
changes to the family immigration sys-
tem to reduce the backlogs of people
waiting in line for family visas; and (3)
some kind of mechanism to regulate
the future flow of workers. We think
that the proper mechanism is a brand
new model for a small temporary
worker program that breaks the mold
of previous experiences. This model
would have to be very different from
what the President is proposing and
different from the existing temporary
worker programs. There is a tempo-
rary worker program now in agricul-
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ture, and another one in the high-tech
industry. We are not wild about those
models -indeed the Latino experience
with the H-2A program in agriculture
has been very negative. What we arc
proposing is a radically different ap-
proach, particularly in that it would
provide solid, enforceable labor rights
and a path to permanent status.

Who are the interest and political
groups that are providing the most
obstacles to your proposals:

There is really only one set of in-
terests posting an obstacle, which is
pretty amazing. The groups that we
are working with, with whom we share
principles for reform, include ethnic
organizations of all kinds, the Catho-
lic church and other religious institu-
tions, the labor movement and the
business community for the most part.
We regularly work with key labor
unions and with the AFL-CIO as well
as with the U.S. Chamber of Commerce
and business groups who pretty much
want to see the same kind of policy
change. The business groups are
those that have a different idea of what
kind of labor protections they want to
seek compared to the labor movement.
But the reality is that there is a huge
constituency that is ready for immi-
gration reform along the kinds of lines
that I just suggested. The only sector
that objects to this agenda are the anti-
immigrant groups, and the members
of Congress who support them. They
are able to kick up a lot of dust, but at
the end of the day, they do not have a
proposal. Their idea of immigration
reform is just to round everybody up.
Essentially they have been success-
ful in pushing forward their model of
an immigration agenda that we have
been operating under for more than a
decade.
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Actually, there is a very interest-
ing documentary to be broadcasted
on PBS in June, about how an anti-
immigrant group operated in
Farmingville, NY. I just saw a screen-
ing of it because I am in this movie for
about two seconds. It is actually a
really fascinating illustration of both
sets of motivations. The first set,
which is the one I consider to be very
legitimate, is local community con-
cerns about communities changing.
People say, "I have got to get used to
that" and "some of these changes feel
like problems to me. There are men
gathering in the 7-Eleven parking lot
waiting to be picked up for jobs. It
makes me uncomfortable." That kind
of stuff is completely legitimate as
those are real community concerns.
In this case, the community came to-
gether to build a facility to organize
the process of men gathering to seek
employment. So, without a parking
lot, it was controlled. It protected the
rights of the workers who were being
picked up for jobs, that is where the
community was going. Then, some of
the organized national level anti-im-
migrant groups infiltrated the local
group and took it over. It turned into
a hate fest, so the solutions got
dropped. The anti-immigrant groups
drove the process in a way that com-
pletely disintegrated any possibility
of local cooperation in dealing with
legitimate challenges.

The major anti-immigrant group is
the Federation for American Immigra-
tion Reform (FAIR), founded by John
Tanton, who has written that he be-
lieves we -the immigrants- are too
culturally different, that we cannot be
American. He does not seem to like
our birthrates or our religion -many
of us are Roman Catholic. He has writ-
ten things like "if we get taken over
by a group that is simply more fertile,
in time those with our pants on will be

caught by those with their pants
down." He believes that we import
traditions of corruption from our home
countries and bring them to the United
States. Those are very ugly cultural
and racial motivations, that I do not
consider legitimate. Moreover, I do
believe that is a very strong threat.

On a pragmatic note, if what you
propose moves forward. !JOII' would
you expect it to he funded in the cur-
rent financial climate and with in-
creasing federal deficits?

You mean funding a legal ization
program?

Yes, stailing of/ices sufficientlyfor
the millions coming out of the wood-
work. perform ing security hack-
ground checks and processing paper-
work and the like,

We have done it once before, in
19R6. The Immigration Reform and
Control Act required a specific invest-
ment in legalizing 3 million people and
the Immigration and Naturalization
Service (INS) actually set up separate
offices to process legalization appli-
cations in the one-year period that was
provided for the legalization effort. In
addition, the law made specific invest-
ments in state and local efforts that
were not about helping people legal-
ize, but providing for other needs, like
English classes and other services. In
this environment it is clear that an ad-
ditional allocation of resources would
be required in order to process secu-
rity checks to legalize applicants.

The immigration system right now
works on a fee-based system so that,
in theory, fees are supposed to be pay-
ing for the services that are provided.
That has not been working because
the Department of Homeland Security,
like the Department of Justice before
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it, keeps diverting money from the fees
to pay for enforcement. We should
be able to use our enforcement re-
sources much more efficiently because
we will not have to chase millions of
undocumented workers and the em-
ployers who depend on them. If this
works, we will not have to spend the
kind of resources that we spent on
things like the multi-year investigation
that caught 300 workers mopping the
floors at Wal-Mart. It may be that we
need some additional infusion of fed-
eral dollars to get through processing
of large numbers of applications. But
I think that is far preferable than spend-
ing the billions of dollars that we
spend on enforcement that almost
everybody agrees is not working and
is diverting attention from security is-
sues where the immigration authori-
ties are and should be engaged.

What would you say to those who
argue that it is not fair to provide the
people who are here, even though
they are! working really hard, the
road to legal documentation when
there are others legitimately on im-
migration waiting lists in other C01l11-

tries that do not share a permeable
border with the U.S'!

Well, there are a number of re-
sponses to that. First, that is why the
second piece of the three-piece out-
line is reducing the backlogs for fam-
ily immigration. It really is not fair to
expect people to wait in line for five,
ten or fifteen years to legally reunite
with their family members, while other
people, because of proximity, come il-
legally. Some of the people that are
here without their papers are actually
the same people who are waiting in
long lines for family visas. The argu-
ment that we hear most often is that
this is like rewarding lawbreakers, and
that we should not reward people who
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flouted our laws. This focuses on the
law breaking only by the immigrants.
Yet, these are people who are coming
to work in hotels and restaurants and
nursing homes, where there are em-
ployers who hire them and consum-
ers benefit from them. To me, that sug-
gests that there is plenty of flouting
the law to go around.

We tend to focus it all on the immi-
grants themselves, but we are all ben-
efiting from their presence and de-
pending on that economically. If you
start from a perspective that every-
thing now in this country begins and
ends with security, it is irrational not
to move forward in allowing people
who are living in the shadows in the
U.S, but who are otherwise law-abid-
ing people, to come out of the shad-
ows so that you reduce the size of the
spaces where people who we should
worry about can hide.

Does the immigration reform you
suggest apply to all immigrants, not
just those from Mexico'! {l we allow
between 200,000 and 300,000 immi-
grants in from Mexico, do we have to
do the samefor immigrants from other
countries '!

Of the three-part agenda for immi-
gration reform, the first two parts ap-
ply equally to people of any national-
ity. That is, if we are going to provide
adjustment of status for immigrants
living and working in the United
States, there is no need to distinguish
by nationality. This is also true for
relieving the family immigration back-
logs. The temporary worker program
to regulate the future flow of migrants
is more complicated. I think that a
solid argument can be made that it is
an experiment, trying first with Mexico,
and then working to expand to other
countries, particularly those in close
proximity to the United States, which
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account for the bulk of immigration.
The purpose of the program is to regu-
late migration that is already taking
place, and that will continue to take
place, no matter what we do. This
could be effective in relieving much
of the problem, but in all honesty, it
does not offer much to immigrants from
Europe, for example, who come with
student visas and decide to stay. But
it is also true that a temporary worker
program focused on service sector
jobs is unlikely to provide an option
for this type of migrant. What is driv-
ing this idea is the need for a rational
policy to regulate what is currently
happening, not a desire to provide a
similar structure for all nations.

Yim mentioned frequently that the
undocumented workers have become
an integral part of our society. They
perform many services that American
citizens do not want to perform. Yet
in communities that do not have large
immigrant populations. Americans
hold the types ofjobs that we most
likely think (if being held hy people
who are not here legally. If there
were not the number of illegal immi-
grants here. would it force things to
change? In agriculture. would it in-
crease mechanization? Would it ne-
cessitate service employers paying
higher wages? Is this a situation we
have created and just cannot get out
of or is this tiered employment system
something that we really do need?

I think it is one of those things
where there are probably elements of
all of those things that are true. I do
not think of economies and labor mar-
kets as zero-sum propositions. If all
migration were to stop in the United
States I think we still would not have
100% employment. We would still
have some of the divisions that we
have in industries like agriculture,

which are massively reliant on immi-
grant labor, including and especially
undocumented labor. The government
has essentially subsidized this indus-
try by providing access to low-cost
foreign workers through the H-2A pro-
gram, the temporary worker program
which is exactly the model that we are
trying to replace. The growers did, in
fact, argue for years in the sugar in-
dustry that they could not mechanize
and then when it got harder and more
cumbersome to import workers, they
mechanized. So it is possible that this
will happen in some industries. But it
is probably not true for others, like
the service sector. I do think that we
have to be careful about our reliance
on immigrant labor. That is why we
talk about numerical limitations, un-
like the president's proposal, unlike
what the "Wall Street Journal" is pro-
posing. The forces on the far right
that like immigrants often do not like
numerical limitations for the reason
that it restricts access to really cheap
labor. But I think it is unreasonable to
suggest that if we were to somehow
magically cut it all off, that things
would get terrific for workers in the
U.S. There is going to be flow back
and forth. We are better off regulat-
ing it and trying to keep the numbers
limited.

Most of the focus these days is on
the federal immigration policy. What.
in the meantime. assuming this con-
tinues to he a debate the next few
years. are the stale and local policy
choices that could further your
goals?

I think the biggest challenges of
immigration do not fall to the federal
government. They fall to state and
local governments, especially in the
educational system. It is a perpetual
American challenge in a nation of im-
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migrants, always struggling with mak-
ing sure we are providing a decent
education to immigrant kids and help-
ing them learn English as quickly as
possible. State and local governments
really bear the brunt of the challenges
of dealing with newcomers, while the
bulk of the tax revenues that immi-
grants pay tend to go to the federal
government. There is a balancing that
needs to take place. I think there are
important investments state and local
governments can make which make an
enormous difference. The federal gov-
ernment should be doing more to help
them, particularly by investing in an
infrastructure to help immigrants learn
English. The demand for programs,
particularly by immigrant adults, dra-
matically outstrips the supply.

I am working on responding to an
article, "The Hispanic Challenge" by
Samuel Huntington, that is running in
"Foreign Policy" magazine, which
makes the case that immigrants do not
want to learn English. This drives us
crazy because we have groups all over
the country who are providing English
classes with volunteer teachers and
donated classroom spaces and they
have got lines going out the door be-
cause they cannot meet the demand.
So, while the community itself is strug-
gling with this huge demand and lack
of supply of services to help people
learn English, we have to bat away
the accusation that people do not
want to do it. What is this based on?
That he went to Miami and heard Span-
ish spoken? There is a lot more that
can happen to help fully integrate im-
migrants and to help communities deal
with these challenges.

You briefly mentioned the horder
issue. Obviously the federal govern-
ment does not have sufficient funding
at this time to patrol the entire hor-
der. What do you see as the optimum
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policy to try to regulate this massive
area?

The points that I articulated earlier,
we think are the model for a compre-
hensive system that really works.
People are not trying to cross all along
the border for the most part. We know
where they are trying to cross. We
have made it more dangerous in the
hope that we could reduce the num-
bers and that has not worked. What
we have done is increase the death
rate. I believe that if you provide them
with a safer alternative we could have
a regulated system, so it becomes un-
der control.

Don't you think that would en-
courage a huge immigration surge if
people became aware that they could
just walk across the u.s. border to
work?

I do not. Again, a lot depends on
which proposal we are moving for-
ward. If it is the President's proposal,
we could have a huge flow because
he is not proposing numerical limita-
tions. I do think, though, that there is
this supply and demand phenomenon
that has been operating along the bor-
der for a couple of decades now, and
we know about the size of it, so that is
what needs to be regulated. We are
not in a situation where the entire
population of Mexico wants to come
to the United States. We are talking
about 200 or 300 thousand people,
maybe 350 thousand maximum. The
question is do we continue to allow
this to happen by being smuggled in
rail cars and across the desert, or do
we create a legal mechanism that regu-
lates and makes the life-threatening
decisions a thing of the past. If we are
going to continue to rely on the labor
of immigrants, it seems to be a rational
alternative that would allow us to not
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have to add 1,000 border guards every year. We have not tried it before in this
way and we have to accept that it is an experiment that will need adjustments
over time. However, it is a heck of a lot better than what we have now.
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Interview with Dan Stein, Executive Di-
rector of the Federation for American

Immigration Reform

Please summarize your arguments
against President Bush \. guestworker
proposal, in terms ofjobs, national
securitv, and rule of law. Given op-
position from hoth the lef; and the
right, do you think this proposal is
dead in the water or that it has a
chance to pass in roughly the pro-
posed [orm?

The proposal is entirely political in
nature. The political wing of the White
House advanced it in an effort to tri-
angulate the issue of immigration in a
way that would disadvantage Demo-
crats running for President, but is not
really viewed as a serious policy pro-
posal by experts in the field. It has a
variety of clearly flawed underlying
assumptions, it does not have the
strength of experience in managing
migration behind it, and it fails or ne-
glects to grasp the reality of the fed-
eral government's virtual loss of con-
trol of the process. It is hard to be-
lieve that Department of Homeland
Security officials, for example, would
approve this plan when they clearly
lack the resources and personnel to
handle proper background checks.

The Democrats, since about 1990,
have abandoned any commitment to
immigration regulation or control at

all, having found themselves on the
defensive demographically, with the
conservative shift in the country and
with the changing nature of the party
itself because the science of redistrict-
ing has moved parties into a more ex-
treme and polarized position. They
view the immigration issue as nothing
but a partisan political grab bag for
advancing the cause of certain minor-
ity votes without regard to the under-
lying integrity of the rule of law or the
basic principles of liberty that the law
provides. There is no excuse for the
politicization of this issue.

The Democrats have pushed this
issue to the left to some extent as well.
They have taken a position of "any-
body who is here, let them stay, un-
less they are a terrorist or a Nazi war
criminal". When the President made
this proposal, things clearly shifted to
the left, if you want to call it that, to-
ward uncontrolled immigration. I do
not believe that the White House is
looking entirely at a voting constitu-
ency base when they make this pro-
posal. The President's proposal seems
instead to be advanced on behalf of
the Free Trade Area of the Americas
agreement and businesses that pro-
vide a lot of support to the party. It is
being pushed in part by the Mexican

The Georgetown Public Policy Review, 9:2 (Spring 2004). Copyright CD2004



62 The Georgetown Public Policy Review, 9:2 (Spring 2004)

government, by national financial in-
terests and by Wall Street with its de-
termined interest in an ever-larger flow
of cheap labor. The President under-
mined any chance for getting Hispan-
ics to vote Republican by calling for
this worldwide internet-based job fair,
putting him at loggerheads with the
swing vote of the Hispanic constitu-
ency that he might have garnered.
With John Kerry and others willing to
offer amnesty on demand, and forget
the rule of law, how could the Presi-
dent hope to outmaneuver the Demo-
crats in that regard? It was a gross
political miscalculation and blunder
that set off a political firestorm within
the party's base. It has put the Presi-
dent in such a defensive posture that
he has tried to re-galvanize the con-
servative base through the gay rights/
gay marriage amendment issue -a
desperate effort at tremendous ex-
pense to some important core Repub-
lican constituencies.

The "Washington Times" has re-
ported that illegal horder crossings
into the U.S. from Mexico have in-
creased since President Bush :\.
guestworker proposal. There are also
so-called "migrant cowboys" who
act as vigilantes who round up people
crossing the border illegally, lead-
ing at times to deaths near the bor-
der. What should the U.S. harder
policy be and what should enforce-
ment look like'!

An overwhelming majority of
Americans support border control and
do not understand why we do not have
a better one. As you move up in edu-
cational demographics and among
America's elites, you find less con-
cern about controlling immigration and
more concern about providing cheap
labor. So, unlike most political issues,
it does not so much break down as

Democrat vs. Republican, but it breaks
down over who is affected and who is
not -who wins and who loses. We
do not lack the capability of control-
ling our borders. From a technologi-
cal standpoint, the proposals to make
immigration control 95% effective
have been around since the mid-1970s
and even before that. We have seen
numerous proposals advanced and
then defeated.

There was a bi-partisan commis-
sion in 1979 headed by Father
Theodore Hessberg that made recom-
mendations that were opposed by
cheap labor interests. In 1986, there
was finally an effort to pass employer
sanctions to penalize employers who
hired illegal workers but that was per-
sistently undermined and attacked by
the Chamber of Commerce and major
financial interests. Then in the 1990s,
we had a commission chaired by the
late Barbara Jordan, which was also a
distinguished panel of experts and
academics that made a variety of im-
portant recommendations, many of
which were defeated in Congress.
People come across that border be-
cause the Chamber of Commerce and
other interests want to create a cheap,
docile and exploitable labor force that
can and has displaced American
unionized labor. By the way, there is
no such thing as cheap labor, only
cheap employers.

We have an hourglass society with
the steady erosion of the middle class.
Outsourcing and the loss of manufac-
turing jobs, as well as the massive
flood of less-skilled foreign labor -
and now a flood of more skilled work-
ers in many industries- has had a
very damaging effect on the bargain-
ing leverage of U.S. workers. This is
something Wall Street likes. Anybody
can tell you that our borders can be
controlled easily, but still, people come
across through the desert and I am
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not aware of anybody who is actually
apprehending illegal aliens in the
desert. I know there are people trying
to protect their property rights, who
will temporarily detain aliens on their
property until the border patrol comes.
In the 1980s, a lot more people died
while running through checkpoints
and across 1-5 in San Diego than are
dying now in the desert. This does
not make it okay, but the reason people
make the attempt to cross is the sad
realization that once they get across
the border the chances of their get-
ting apprehended inside the country
are almost zero.

Native-born American citizens give
almost no thought to immigration mat-
ters. The fact that they walk around
with virtually no proof of residency or
citizenship other than maybe driver's
license is something they take for
granted as a right, like John Wayne
riding over the mountains saying,
"hey I am born here, this is my coun-
try, and no one has a right to question
me." That absence of internal docu-
mentation of any kind and of immigra-
tion controls in the interior, means that
-and its common knowledge around
the world- once you get into the
country and overstay a visa, they are
not likely to come and get you unless
you get in trouble independently with
the criminal justice system. That real-
ity is the main reason why we do not
have better control over the borders.
Any post-industrial society that is
serious about deterrence can easily
sanction employers through deter-
rence mechanisms in the same way we
enforce any law. We have a whole
variety of recommendations on how
procedures should work, like when do
employers have to screen, or the
proper interface between state, local
and federal officials to verify eligibil-
ity for benefits, and so on. All these
things are opposed by a battery of
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organizations that have made it their
business to obstruct the operation of
immigration laws. They are working
today, trying to make it possible for
us to have a billion and a half people
here by the time my kids retire, for rea-
sons that are completely beyond me.

To clarify, you said there are a
large number of organizations oppos-
ing the operation of immigration
laws. Can you name some of these?

The Chamber of Commerce, Na-
tional Association of Manufacturers,
the banking system which pushes the
Treasury Department to adopt weak
regulations in the wake of 9/11, the
National Association of
Homebuilders, Americans for Tax Re-
form, the Cato Institute, which repre-
sents a lot of cheap labor interests,
the meatpacking industry, the N a-
tional League of Cities, the National
Association of Counties the National
Council of State Legislators and so
on.

How should we distinguish be-
tween full citizens, legal immigrants,
and illegal immigrants in terms of
health, education, and other govern-
ment services? Consider for example
that many schools in Border States
have majority-immigrant student
populations.

First, the government and the
American people have to come to
terms with the loss of control of the
process. Laws do not matter if they
cannot be enforced. Either we are
going to dedicate federal and state
resources to enforce the law or we are
not going to have an immigration law.
Second, the Supreme Court has occu-
pied a whole range of areas in making
distinctions between citizens and per-
manent resident aliens. There are very
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few areas where, absent specific Con-
gressional mandates, states can deny
benefits to legally resident aliens.
States have wide latitude to deny ben-
efits to illegal immigrants, but they
often have no way to make the deter-
mination because that is made, alleg-
edly, at a federal level and at that level
only. So, in 1996 Congress enacted a
law that gave the states latitude to
deny benefits for certain federally re-
imbursed entitlements and some states
have taken liberties to make changes
to their state welfare laws. Congress
itself denied benefits to some legal
immigrants during their first five years
here.

Why should we accept people
coming into the country who cannot
pay their own way? Immigration is a
fine idea ifit serves articulated national
interests. Do we need another hun-
dred million people here? Is there not
enough traffic congestion? Are the
water tables too high? Is there just
too much cheap housing that needs
to be occupied'! Is there a massive
shortage of workers in this country?
Is it going to improve public school-
ing in this country to bring in more
people, particularly if they are illiter-
ate in any language and need all kinds
of remedial education? A policy that
might have made sense when we were
an unbridled wilderness, when we
were trying to occupy land against
contending colonial nations, or a
policy that maybe made sense during
the dawn of the Industrial Revolution,
does not make much sense for a post-
industrial superpower where you are
trying to produce a labor force that is
hopefully mostly native-born and
mostly very well educated. To the ex-
tent that you have labor that is inher-
ent in the domestic economy that can-
not be displaced or moved overseas,
you provide dignity in those fields
with what used to be considered a

decent standard of living. This was
the goal of our society through the
1960s and 1970s: a stable middle class
who can at least afford to have a small
house and put their kids through col-
lege. All of that is gone.

Why should we allow employers
to bring in workers whose value-added
is so low that they represent a nega-
tive tax liability? They are eligible for
the Earned Income Tax Credit as well
as the Special Supplemental Nutrition
Program for Women, Infants and Chil-
dren (WIC), and need all kinds of
school lunch programs, just to sur-
vive. Why would any country do this?
We wonder why the states are going
bankrupt and why our healthcare sys-
tem is running into the ground. We
have adopted a model that is simply
rumous.

The Federation for American Im-
migration Reform (FAIR) also has ar-
gued against H-I and L-I visas 'which
app(r to high-skilled workers. So the
question is what kind o]' workers
should we welcome to this country?

What kind of workers do we really
need and why do we need them? We
are outsourcing good jobs to places
like China and India. The world popu-
lation explosion has cheapened the
value even of educated labor all over
the world. With the Internet and in-
formation technologies, we can now
employ radiologists in China to read
photos that would have been read in
a New York hospital ten years ago.
This has tremendous implications for
people at all levels of the economic
spectrum. A country should do its
own work, and if you need foreign la-
bor it should be only for handling
short-term shortages. We have al-
lowed employers in a whole range of
industries, whether it is in agriculture
or now in computer programming, to
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develop an addiction to less expen-
sive labor and use whatever means
they can, whether it is outsourcing,
moving their corporation to a tax ha-
ven, or importing foreign workers to
displace American workers. So-called
American business no longer has any
real commitment to the American com-
munity. Under the banner of
globalism, there has been this relent-
less march away from the importance
of capitalism as a tool for community
development and toward a way of
making money solely for sharehold-
ers.

Phi lanthropi st Iike Andrew
Carnegie, or the Rockcfcllers, saw a
real need to help build the American
community for the long-term. Compa-
nies today do not think twice about
closing down textile mills in South
Carolina or shipping jobs over to In-
dia from Silicon Valley without regard
to what is being left behind, and they
say, "Americans should go back and
get training for something else."
What arc they supposed to get train-
ing for if everything can be
outsourccd? The other big problem
is that "L" and "H" programs do not
protect American workers. Congress
has enacted some illusory labor pro-
tection schemes. They say, "you only
bring in a worker if you cannot find
somebody at this wage." Well, every-
body who has studied it knows now
that these programs are gimmicked to
death. Employers create phony ads
designed to attract the person who is
already working there and then they
would say, "do this phony labor certi-
fication to make it impossible for ev-
eryone else to really apply for the job
by putting in all kinds of conditions."
Then the Labor Department has to
approve what they call labor condi-
tion applications within a certain pe-
riod of time and immigration lawyers
know the whole game.

The foreign student program was
originally designed as a cultural ex-
change program, as foreign develop-
ment. It was intended to bring people
here to help share our technologies or
ideas and send them back to their
country to build their country. In-
stead, U.S. companies just employ
them after they graduate, often dis-
placing American workers. In other
cases, like in the case of the "L" pro-
gram, foreign companies will open up
subsidiaries in this country, transfer
their personnel here through the
subsidiary, and then the subsidiary will
contract out to a U.S. company which
will then have the employees of the
U.S. company train those contract
workers to take their place. Then the
"L" workers will work here for several
years, or they will just steal the tech-
nology and go back to India or some
other place. A massive technology
transfer business has been going on
now for 25 years, of people coming
here as foreign workers and stealing
technology. I f you are concerned
about the outsourcing bomb, the "L"
program is the delivery technology.

According to the u.s. Census Bu-
reau, u.s. population growth in re-
cent years isfar less than in the 1950s
and 1960s and other previous de-
cades, and it is clear that immigrants
as a percent ofthe whole population
is not nearly as high as it was in sev-
eral earlier periods of our history, yet
your organization is sounding an
alarm over mass immigration in re-
cent years. Can you help clear up
this apparent contradiction!

The foreign-born percent of the
population is beginning to rival the
peak periods of the 1920s. It may be
another ten years away or so, but it is
definitely getting there. Remember
immigration was a huge political issue
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in this country between 1915 and 1920.
Congress enacted the first sweeping
major federal restrictions in 1921 be-
cause of the deteriorating social con-
ditions in major Northeast cities. In
1917, the Bolshevik Revolution hap-
pened and the New York Chamber of
Commerce, which had historically
been opposed to immigration control,
began to notice what seemed to be a
strong sympathy within the large im-
migrant communities on the East
Coast for the same kind of revolution
that took place in Russia. The New
York Chamber of Commerce and other
business interests were concerned
about the nationalization of U.S. in-
dustry, so they finally endorsed the
Johnson Act of 1921 and Johnson-
Reed Act of 1924 that established
strong numerical limitations on the
immigration rate.

The public was clamoring for immi-
gration controls then and they are
now. The percent of the population
argument is strange to me because it
seems to suggest that rather than look-
ing at absolute numbers, the concen-
tration of people, or the capacity of
the country to handle people, we are
looking at some abstract percentages.
The second guy off the Mayflower
increased the foreign-born percentage
by 100%. Theoretically, the foreign-
born percentage should be dropping
as the native-based population in-
creases. In the 1970s, many people -
including the Nixon Administration-
wanted to stabilize U.S. population.
Until the early 1990s, it was projected
to stabilize at about 280 million. How-
ever, now we are headed toward -
what 300, 400, 500 million? Who
knows where the end will be?

There are also financial interests.
The Cato Institute and others, like the
idea of increasing our population by
say, 20 billion. The problem, of course,
is there is no infrastructure to handle

all of these people. Nobody has any
kind of revolutionary infrastructural
design to accommodate moving 300
or 400 million more people. Nearly all
the population increase taking place
in this country today is the result of
post-1970 immigration. None of this
population increase was predicted as
a result of the law changes made in
1965. Today the American people
have lost total control of the process.
An immigrant coming in under the 1965
law -the current law- can bring in
not only a spouse and minor children,
but over time, after becoming a citi-
zen, can bring adult married sons and
daughters, as well as adult married
brothers and sisters. Naturally, there
are long waiting lines, but neverthe-
less the immediate relatives of U.S. citi-
zens come in without numerical limita-
tions and the numbers are growing.
And also we have these categories
like "temporary protective status,"
"refugee admissions" and amnesty
programs continuing the dramatic in-
crease in immigration. If immigration
appears to be running contrary to all
of our U.S. domestic priorities, why
are we doing it? Why do we want to
grow our population to 500 million?
So we can beat the Russkies? Well,
apparently the Russkies are beaten.
What U.S. domestic objective is be-
ing served? The immigrants get to
decide which of their relatives come.
The employers are demanding the
right to decide who gets to come.
Foreign governments seem to want to
decide. Haiti right now is about to
decide. Fidel Castro has made a lot of
decisions unilaterally on who gets to
come here. Why don't we ever get
any say in it?

People on the other side do all of
this post-hoc rationale. They say, "we
are a nation of immigrants." Their
whole argument is starting with the
answer that "America is about imrni-
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gration. If we did not have immigra-
tion. we would not be America any-
more. Therefore. we have to have im-
migration." That is the sum and sub-
stance of their argument. It is nice to
have these high-minded ideals. but
let's face it: these immigrants are be-
ing selected today in a way that is
completely contrary to any sort of
democratic role of the collective ma-
jority. Our immigration system is op-
erating completely outside the bounds
of Democracy, the rule of law, the will
of the people. and a representative
form of government.

For the sake ol the I1('Xt question.
let sjust assume that \I'e adopt a policy
that said. let \" take only immigrants
wlio are going to be productive and
not a drain on the system ...

You are asking a hypothetical to
assume we could select 200.000 highly
educated people who arc not substi-
tutes for U.S. workers, who arc highly
motivated and had productive poten-
tial for the U.S. economy. The ques-
tion is irrelevant because we cannot
get there from here. How do you get
to a rationalized system of 200,000
people a year selected on the basis of
U.S. national interests, given what I
have just laid out'? We do not get to
make that decision, so we are facing a
lot of politicians saying. "I am going
to promise amnesty for millions of
people. They broke the law and sure,
they jumped in line in front of millions
of people and yes. not only do they
want to be given clemency for violat-
ing U.S. law. but they want the reward
of a green card." It is like saying to a
bank robber, "I am not going to pros-
ecute you for stealing that money be-
cause I like your face, you are a nice
guy. I am not even going to throw
you in jail. In fact. I am going to let
you keep the money because you are

such a nice guy." Would you be sur-
prised if there was an epidemic of bank
robberies after that? That is what we
have done with immigration.

That said. with baby boomers re-
tiring and fewer and fewer workers
supporting more and more retirees,
wouldn't it he/wove us to seck immi-
gr a n t s, p art ic III a rly young im m i-
grants who can he productive to sup-
port us. given that we face (I Social
Security crisis in the future?

If that is true. what we have done
in the last 25 years has been contrary
to that whole premise. We brought in
immigrants whose average age is not
that much lower than the average
American and they will be retiring not
much long after the baby boomers
complete retirement, but actually while
some baby boomers are still retiring.
To make that argument work. ten years
ago we would have needed to bring in
people who were two or three years
old, who were going to be very highly-
educated by the time they got into the
labor force, and who were going to be
earning a lot of money and paying the
maximum into Social Security. If you
do the numbers, what you find is that
we would have to bring in so many
immigrants, and I do not know where
you would find all of these highly
skilled people. that they would simply
swamp the native population. Are we
a nation or are we a hotel? Social Se-
curity is a Ponzi scheme. It appears to
be directed around the idea that you
have to keep bringing in more and more
people who are stupid enough to pay
into a system that may not payoff by
the time they retire. This cannot con-
tinue forever. The baby boomers are
our demographic bulge. and they are
a greedy, pain-in-the-ass, selfish gen-
eration. They want to be on the back
nine golfing while a bunch of low-paid
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mcatpackers are working in sweat-
shops paying into a system that is
going to support them, while they live
in housing and development patterns
that these poor immigrants are never
going to enjoy.

717e F4IR website suggests immi-
grants receive roughly $75 billion a
year in public subsidies o] some form
or another. Call you clarify what hCI1-

efits you arc referring to, beyond T(,111-
porary Assistance for Needy Families
(TA l\F) and Earned Income Tax
Credit (EITC), which combined add
up to S56 billion a year for all hen-
cficiaries, not just immigrants!

I am sure it includes Supplemental
Security Income (SSI), un-rcirnburscd
medical care, and a full range of public
education. In 19X2 the Supreme Court
suddenly discovered illegal immigrant
children had a new right: free public

education. This is a huge federal man-
date and has worked to virtually de-
stroy public education. What we have
right now is a worldwide paradigm.
There are few relatively wealthy na-
tions that have this special entitlement
structure. There is a surfeit of billions
of people who are living under condi-
tions that we would never want our-
selves to live under. They have ev-
erything to gain and nothing to lose
by coming to the U.S., with its entitle-
ments on demand.

Other countries that enjoy a high
standard of living have to maintain
entry and border controls unless they
want to eliminate these differentials.
There may be politicians who want to
mandate that kind of leveling for our
children erything the U.S. has tried to
achieve, including leveraging our phi-
lanthropy in the most effective ways
to help people bloom where they arc
planted.
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50 times and has appeared on national television hundred,' of times to dis-
CliSS immigration issues. He has authored numerous legal and popular ar-
ticles on immigration. ;\II: Stein is a member ofthe District 0/ Columbia Bar
and is also licensed in the State o]' Maryland.
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There are circumstances in which governments can legitimately restrict
openness in the name of national security. However, we can identify three
common problems that arise when governments invoke national security con-
cerns to restrict transparency. The first is the tendency to regard national
securitv as an absolute trump over the right to information. The second is the
failure to recognize how often security can actually be improved through open-
ness. The third is the tendency to undercut transparency during states of
emergency, at precisely the moment when it serves its most important role as
a safeguard of basic rights.

I"TRODl·( ·TIO"

It is difficult to think of national
security without also thinking about
governmental secrecy. The two con-
cepts seem inseparable. To protect
the country, we must keep secrets
about the capabilities of weapons and
the location of troops. We must keep
secrets about our research on new
methods of defense, and even about

conventional research that could be
used by enemies to create weapons.
We must keep secret our methods of
keeping secrets, and our methods of
discovering our enemies' secrets. Ar-
guments for more open government
that are powerful in other circum-
stances seem insubstantial, or even
reckless, in matters of national secu-
rity. The stakes seem too high. Na-
tional security appears to be a special

"The author wishes to acknowledge his intellectual indebtedness to partici-
pants in the symposium on National Security and Open Government organized by the
Campbell Public Affairs Institute of the Maxwell School of Syracuse University in
May 2003. He is particularly grateful to Tom Blanton of the National Security Archive,
whose essay for that symposium helped to stimulate the argument presented here.
Thanks arc also due to Bethany Walawendcr and Kelley Coleman, the staff of the
Campbell Institute.
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domain. where the normal calculus of
open government does not apply.

Unfortunately. there are dangers in
conceding that national security is a
special domain. Governments can take
liberties with their understanding of
what constitutes a legitimate matter
of national security. In Vietnam. for
example, the ordinance on state se-
crets is so broadly drawn that eco-
nomic data that is routinely published
elsewhere is classified. and its disclo-
sure punishable by death (Kazrnin
2(03). Even in countries where the
concept of state secrecy is not so
broadly drawn. it may be used by gov-
ernments to hide abuses of authority.
For decades, the US Department of
Energy used national security as a ra-
tionale for withholding information
about the deliberate release of radio-
active material over the unwitting citi-
zens of eastern Washington State.

The connection between security
and secrecy may be over-estimated in
another v\:ay. Rules designed to main-
tain secrecy might also create bureau-
cratic bubbles that encourage poor
decision-making on security matters.
Secrecy rules unintentionally keep
government agencies from collaborat-
ing to deter threats to national secu-
rity. and undermine the ability of non-
governmental organizations to moni-
tor the performance of security agen-
cies. A public that remains uninformed
is also unable to help protect national
security. In all these contexts, secrecy
actually undermines national security.

There is a more fundamental sense
in which national security and open-
ness may run together. As Thomas
Powers has argued, a society cannot
honor the civil and political rights of
its citizens if it has not already ob-
tained a reasonable level of security.
Order is a prerequisite for the con-
struction of a viable liberal democracy
(Powers 2003). But openness is also a

prerequisite for the promotion of civil
and political rights. During states of
emergency, grave threats may encour-
age governments to restrict civil and
political liberties. In these periods.
openness plays an important fallback
role: while other rights may be re-
stricted. transparency ensures that
citizens remain aware of the restric-
tions and able to debate the wisdom
of government policy.

The purpose of this paper is to ex-
plore the relationship of national se-
curity and open government. It rec-
ognizes that national security is an
important concern that may justify firm
limits on governmental openness.
Nevertheless, the paper suggests that
three problems often arise when
policyrnakers attempt to reconcile na-
tional security concerns with demands
for increased transparency. The first
is the tendency to regard national se-
curity as a trump card, which leads to
an unwillingness to establish credible
oversight procedures to ensure that
security and accountability concerns
are properly weighed. The second is
a failure to recognize that security can
actually be improved through open-
ness, and that a shortsighted preoc-
cupation with secrecy can undermine
security in the long run. The third
problem is the tendency to undercut
transparency during states of emer-
gency, at precisely the moment when
it serves its most important role as a
safeguard of citizen interests.

NATlo~AL SFCLRITY AS :\ TRL\1P C.\RD

Among the western democracies,
the British government is notorious
for its secretiveness. 1 For many years,
British civil servants worked under the
cloud of the Official Secrets Act, which
threatened criminal penalties for any
unauthorized disclosure of official in-
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formation. The British government
resisted demands for the adoption of
a freedom of information for years af-
ter other Commonwealth nations -
New Zealand, Australia, and Canada-
had established the precedent.

When Britain finally adopted its
Freedom of Information Act in 2000,
the law was heavily qualified in the
name of national security. As John
Wadham and Kavita Modi have
pointed out. the new law actually pro-
tected national security in four differ-
ent ways. Some security agencies -
such as the intelligence service (MI6)
and counterintelligence service
(MIS)- are not subject to the law at
all. There is also a strict prohibition
on disclosure of information sent by
security agencies to other government
departments. or which relates to se-
curity agencies. All government de-
partments may invoke a provision in
the law that allows information to be
withheld for national security reasons.
Ordinarily, decisions to withhold in-
formation would be subject to inde-
pendent review. However, the UK law
also allows any Cabinet minister to
issue a certificate that effectively
blocks any review of decisions to main-
tain secrecy in the name of national
security (Wadharn and Modi 2003).

The UK law actually combines a
number of devices employed in other
countries. The United States' Free-
dom of Information Act was amended
in 1984 to exclude the Central Intelli-
gence Agency's (CIA) "operational
files" from disclosure requirements.
Other US security agencies have ob-
tained similar carve-outs. In 2001,
Canada amended its Access to Infor-
mation Act so that the Attorney Gen-
eral could block independent review
of decisions to withhold information
for national security reasons.

Many countries also provide
strong protection for information that
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has been classified by defense or se-
curityagencies. Before 1974. classifi-
cation decisions could not be over-
turned under American law, and even
after the US Freedom of Information
Act (FOIA) was amended in that year.
courts continued to show their reluc-
tance to order disclosure of classified
information. Other nations continue
to follow the older US approach. Bel-
gium and Spain for example, exclude
classified information from their laws
on access to documents. There is a
common temptation to see the realm
of classified information as one in
which the normal logic on transpar-
ency docs not apply. "The right to
classified information is not a human
right," the head of Slovakia's security
bureau said in 2002 (SITA 2002). The
Latvian Supreme Court reached the
same conclusion in 2003.~

These policies reflect a belief that
is common among many policyrnakcrs:
that national security is a trump card,
which when played completely elimi-
nates any right to information. This is
a dangerous fallacy. National secu-
rity is an important interest, but it must
always be weighed against legitimate
interests that will be harmed if infor-
mation is withheld. An impartial cal-
culation about the costs and benefits
of disclosure must always be made.

Consider the claim that "the right
to classified information is not a hu-
man right." If this means that citizens
do not have an absolute right to clas-
sified information -that is, a right to
obtain classified information without
explanation and without regard to the
harm that would be caused by its dis-
closure- then of course the proposi-
tion is true. But this proposition is
always true, with regard to any kind
of government information. There is
no circumstance in which individuals
can make a claim to government docu-
ments that cannot be overridden by
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providing good evidence that disclo-
sure will cause harm to some other le-
gitimate interest.

This is an important point, which
deserves elaboration. Opponents of
Right to Information (RTI) laws some-
times claim that a law will give indi-
viduals outside government the un-
trammeled right to rifle through the file
cabinets of public agencies. This is
never the case. For example, a request
for information about a government
agency's contract practices may need
to be weighed against the business'
need to protect commercially valuable
information. Similarly, a request for
census information provided by other
individuals will need to be weighed
against their legitimate expectations
of privacy. There are even reasonable
arguments that can be made against a
request for disclosure of one's own
personal information.'

However, if there is never an abso-
lute right to information, it is equally
true that there is always the possibil-
ity of a qualified right to government
information. If an agency's failure to
disclose information would cause
harm to a citizen's basic rights, then
the citizen can assert a right to receive
that information. Our recognition of
the right to information is implied in
our recognition of the citizen's basic
rights. ~ This logic holds true even
when the information is classified, and
even when it is held by a defense or
intelligence agency. The right is quali-
fied because it must be weighed
against -and may be outweighed by-
other legitimate interests, including
the public interest in protecting na-
tional security.

So there can certainly be a quali-
fied right to national security informa-
tion, just as there is to any other kind
of government information. Here is a
clear example. For three decades, gov-
ernments throughout Latin America

engaged in "dirty wars" that involved
egregious violations of the basic right
not to be subjected to torture, arbi-
trary detention or taking of life.' The
individuals whose rights had been
abused were entitled to see the gov-
ernment documents that would estab-
lish accountability for those abuses.
For years, governments absolutely
denied the demand for openness, in-
stead playing the trump card of na-
tional security. This was obviously a
denial of basic justice, as some gov-
ernments have belatedly acknowl-
edged by opening the archives of their
security services to public scrutiny
(Doyle 2003).

The same logic applies with regard
to other basic rights. As an illustra-
tion, the Universal Declaration of Hu-
man Rights acknowledges a right to
work" that is compromised when an
individual is denied a security clear-
ance, and therefore the chance of em-
ployment in government agencies.
This individual can assert a legitimate
claim to information about security
clearance standards and the personal
information that was used to justify
the denial of a clearance. In the final
analysis, other legitimate interests
might be found to outweigh this claim
-as the European Court of Human
Rights recently found in a case of this
kind-7 but this is a calculation that
must be made after examining the par-
ticular circumstances.

Individuals also have political par-
ticipation rights that can ground a
claim for access to national security
information." Collectively, citizens
have a right to set the mandate for
government agencies, a task that ere-
ates a legitimate claim to information
about the work of those agencies. The
controversy that followed the revela-
tion of CIA and Federal Bureau of In-
vestigation (FBI) abuses in the 19705
showed how government agencies
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protected by the blanket of national
security could drift away from popu-
lar opinion, and how transparency
enables the public to take steps to rein
in agencies that have gone astray. Y

The controversy in the 1990s over CIA
entanglement with Guatemalan military
and tntelligencc services provided
another story of covert mission drift,
revelation and correction.

National security may sometimes
be a very important consideration,
perhaps heavy enough to displace the
interest in disclosure. But it is never a
trump card. Laws that treat national
security as a trump card =pcrhaps by
excluding security agencies and clas-
sified information- give short shrift
to legitimate aruumcnts in favor of
open;ess. Nor ~is it enough to ask
uovernmcnt officials to weigh compet-
ing considerations before making a
decision on disclosure. There should
be some impartial review that ensures
that both sides of the argument have
had a fair hearing.

The reasons for saying this arc
obvious, Unchecked discretion is too
easily corrupted by narrow bureau-
cratic or professional preoccupations.
The researchers who led the United
States' human radiation experiments
throuuhout the first three decades of
the C~ld War believed that they were
acting in the public interest by with-
holdi;g information about their work.
Now that their actions are open to
public view -following a late and mas-
sive project of document declassifi-
cation- it is clear that the scientific
community routinely underestimated
the case for disclosure of information
to the individuals affected by their
work (Advisory Committee on Human
Radiation Experiments 1995). An in-
dependent check is the only assur-
ance of fair treatment.
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SITURITY

The large public organizations that
arc given responsibility for national
security share the three frailties typi-
cal of all bureaucracies. First, deci-
sions arc often poorly made, because
top pol icyrnakers are overwhelmed
with work and lack time to absorb new
information and think carefully about
major decisions. Second, different
components of large organizations-
or different organizations working on
the same problem -may prove unable
to coordinate their efforts, because of
the failure of information to flow eas-
ilv from one office to another. Finally.
it-is difficult to maintain sustained lev-
els of organizational performance, be-
cause of bureaucratic inertia and ri-
gidity. Senior decision-makers may
lack the resources needed to monitor
lower-level offices to ensure that high
standards arc maintained.

These three problems arc all rooted
in the inability of large bureaucracies
to manage information effectively.
There arc natural limits to the capac-
ity of individuals to handle large
amounts of information, and practical
obstacles to the exchange of informa-
tion. These general problems are of-
ten unintentionally aggravated by the
steps taken to protect information in
the name of national security. Some-
times, greater openness actually im-
proves the capacity of public organi-
zations to preserve national security.

Beller decisions
In April 196H, Professor James C.

Thomson Jr. wrote a widely acclaimed
article in The Atlantic magazine which
attempted to explain the weaknesses
in the United States government's
policy toward Vietnam. Thomson.
who had served as a specialist in Far
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Eastern policy in the Kennedy and
Nixon administrations, predicted that
historians would look back at the Viet-
nam years and wonder how "men of
superior ability, sound training, and
high ideals" could have made deci-
sions that were "regularly and repeat-
edly wrong." The answer, thought
Thomson, could be found largely in
the process of decision-making itself.
The concentration of responsibility at
the top lead to executive fatigue, and
an inability to respond to new and dis-
sonant information. This was com-
pounded by a lack of expertise within
key agencies and "closed politics" of
policy-making on sensitive issues:

The more sensitive the issue,
and the higher it rises in the bu-
reaucracy. the more completely
the experts are excluded while
the harassed senior generalists
take over. .. The frantic skimming
of briefing papers in the back
scats of limousines is no sub-
stitute for the presence of spe-
cialists; furthermore. in times of
crisis such papers are deemed
"too sensitive" even for review
by the specialists (Thomson Jr.
196X).

Defense Secretary Robert
McNamara understood the weak-
nesses of the process by which deci-
sions on Vietnam were being made.
Unknown to Thomson, McNamara
had taken the unusual step a few
months earl ier of commissioning a
large study of American decision-mak-
ing on Vietnam. Unfortunately, the
Pentagon Papers -as they were even-
tually known- did little to improve the
quality of government policy. On the
contrary, they provided more evi-
dence of the pathologies that plagued
the decision-making process. Daniel
Ellsberg later recalled that these rules,

which the Department of Defense es-
tablished for the use of the Papers.
"couldn't have been more explicit or
restrictive" (Ellsberg 2002, p. 243). Clas-
sified as "Top Secret", the papers were
largely inaccessible inside govern-
ment until leaked by EIIsberg in 1971.

The problems identified by
Thomson were not unique to the Viet-
nam controversy. On the contrary,
they are typical of large public bureau-
cracies. The concentration of author-
ity at the top of the bureaucratic pyra-
mid means that leaders and their advi-
sors are overwhelmed with informa-
tion. juggling problems that are often
outside their area of expertise. Fatigue,
confusion, and ignorance about key
facts are commonplace, and the dam-
age that can be done by flawed deci-
sion-making can be substantial. The
price which America paid for the se-
ries of missteps on Vietnam was incal-
culable. An intervention begun with
the aim of promoting the United States'
own security turned into a "calamity",
Thomson conc Iuded -a brutal.
unwinnable and immoral war.

Increased openness can help to
solve problems such as these. By
granting access to internal documents,
governments give non-governmental
organizations the capacity to spot bad
analysis or contribute data not already
collected by public agencies. Non-
governmental organizations can also
share the burden of synthesizing
analysis and reaching conclusions
about policy. The public sphere is a
more powerful analytic engine than
even the largest public bureaucracy,
but it cannot be harnessed to serve
the decision-making needs of govern-
ment leaders without transparency. Of
course, this policy may require the dis-
closure of information that would oth-
erwise be protected in the name of
national security. But the important
point is that disclosure can improve



National Security and Open Government

security in the long run, by avoiding
the tremendous costs that can be as-
sociated with poor bureaucratic deci-
sion-making.

The debate over war in Iraq illus-
trates the potential of this approach.
The British government's decision in
September 2002 and February 2003 to
publish two dossiers on the security
threat posed by Iraq -apparently done
over the objection of some intelligence
officials (La Guardia 2002)- gave non-
governmental organizations an un-
usual opportunity to review the
government's case for war. The pub-
~cation of the February 2003 dossier
was quickly followed by evidence that
the intelligence was not so powerful
after all, that in fact copied decade-
old work by a Californian graduate
student (Waugh 2003). The Prime
Minister himself, who had relied on
the dossier to bolster the case that
Iraq had concealed weapons of mass
destruction, had been unaware of the
provenance of the information con-
tained in the dossier (Foreign Affairs
Committee 2003, p.42).

At the same time, the United States
government carefully avoided a pub-
lic presentation of its estimate of the
cost of post-war reconstruction in Iraq
and likely troop requirements (Slevin
2003; Tyler 2003). This precluded ef-
fective public scrutiny and allowed
decisionmakers to act on assumptions
about the nation's long-run obliga-
tions in Iraq which have since proved
to be grossly underestimated. More
seriously, President Bush administra-
tion withheld evidence on the threat
posed by Iraq, undercutting the
public's ability to assess whether the
intelligence community's assessment
of Iraq's capacities was sound
(Cirincione, Mathews et al. 2004, p.16-
17).
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Improved agency coordination
Citizens outside government may

not recognize that their complaints
about lack of access to government
information are often shared by offi-
cials who work inside public agencies.
A telling illustration: several Canadian
government departments that track the
type of individual making a request
under that country's information law
actually maintain a distinct category
known as "other department".
Canada's Ministry of Defense re-
ceived two information requests from
other departments in 2002.

Failures of information flow among
government agencies can have disas-
trous consequences for national se-
curity. The United States' Congres-
sional Joint Inquiry into the terrorist
attack of September II, 200 I (referred
as "September 1 1" hereafter) con-
cluded that fai lures in information-
sharing among federal agencies con-
tributed to country's failure to prevent
the terror attacks in New York and
Washington, DC (Congressional Joint
Inquiry 2(02). The US government
now says that better sharing of infor-
mation is one of the main elements of
its plan to improve homeland security
(Office of Homeland Security 2002).

Ironically, information blockages
such as these are often caused by ear-
lier policies adopted in the effort to
improve national security. A major
culprit is the classification system, a
set of rules to protect sensitive infor-
mation designed by US policymakers
in the early years of the Cold War, and
now widely copied around the world.
The design of the system encourages
the over-production of "classified in-
formation" and imposes strict limita-
tions on the circulation of this infor-
mation to other officials. "Our mili-
tary, intelligence and technical com-
munities arc hog-tied by overly dra-
conian measures for protecting infor-
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mat io n", observed analyst Bruce
Berkowitz months before the Septem-
ber II attacks (Berkowitz 200 I).

This problem is not unique to the
United States. In the southern Chinese
province of Guangdong, a similar ob-
session with secrecy in the name of
national security also imposed a ter-
rible cost. In the early weeks of 2003,
the province's health department re-
ceived a warning from a government
health committee about the emergence
of a dangerous new pneumonia-like
illness, later identified as severe acute
respiratory syndrome, or SARS. Un-
fortunately, the warning came in a
document classified "Top Secret", and
for several days there was no em-
ployee in the health department with
the security clearance to read it.

Later, Guangdong 's health officials,
fearful of criminal penalties for disclo-
sure of state secrets, failed to share
the information with colleagues who
had begun to encounter the mysteri-
ous new disease in Hong Kong
(Pomfret 2(03). At the same time,
China's government-controlled media
were restrained from publishing infor-
mation about the epidemic (Congres-
sional-Executive Commission on
China 2003, p.36-3R). This chokehold
on information produced the disrup-
tion which secrecy had been intended
to avoid needless deaths, broad dam-
age to the Chinese economy, and fur-
ther corrosion of the credibility of go v-
ernment officials.

The weaknesses of conventional
approaches to information security are
now widely recognized. This is an area
in which internal pressure for reform
of information controls coincides with
external pressure for reform. For gov-
ernment agencies to do a better job of
protecting national security, they will
need to reduce the incentives for over-
production of classified information
and liberalize rules on the distribution

of classified information within gov-
ernment. Incidentally, this will make it
easier for non-governmental organi-
zations to argue that the benefits of
public disclosure of information out-
weigh the potential harm to national
security.

Public disclosure of information
can also be an effective way of cir-
cumventing information blockages
within large bureaucracies. Frontline
officials in government agencies do
not rely exclusively on internal
sources for information on how to do
their jobs effectively. They rely on
public sources -the print and elec-
tronic media- as well. The sheath of
publicly accessible information that
surrounds every government organi-
zation plays an important but unac-
knowledged part in maintaining the
organization's effectiveness. As Tho-
mas Blanton points out, it was pub-
licly-accessible information, and not
internal communications, that pro-
vided a US Customs official with the
clues needed to detain a suspicious
visitor to the United States, and
thereby thwart a terror attack appar-
ently planned for Los Angeles or Se-
attle on the eve of the millennium
(Blanton 2003, p.65-(6). Improved
transparency enriches the informa-
tional environment in which frontline
officials do their work.

Fighting bureaucratic inertia
National security is a function that

stretches the capacities of public or-
ganizations to their limits. It requires
that intelligence and defense bureau-
cracies stay on alert for events that
rarely occur. When security threats
do arise, these organizations must re-
spond to them in a dependable and
appropriate way. A tardy or inad-
equate response to a security threat
can impose dramatic costs on society.
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Unfortunately, bureaucracies find it
hard to maintain vigilance and readi-
ness at a high level for prolonged pe-
riods of time. Human and organiza-
tional factors can conspire to make
security agencies inattentive and slug-
gish.

Oversight by political leaders and
legislators is one way of ensuring that
security agencies maintain their vigi-
lance and readiness. But this kind of
oversight can have its own limitations.
Top decisionmakers have limited time
and are distracted by many policy
problems, many of which seem more
urgent than the hypothetical dangers
posed by inadequate readiness.

Oversight by non-governmental
organizations -rnade possible by ac-
cess to information held by security
agencies- can compensate for inad-
equate supervision within the politi-
cal process. However, the ability of
non-governmental organizations to
exercise oversight is constrained pre-
cisely because access to information
is denied on the grounds of national
security. This is, of course, another
irony: long-term risks to security cre-
ated by weak oversight are allowed to
fester because of a short-term concern
with risks posed by openness.

An example could be the United
States' National Reconnaissance Of-
fice (NRO). which develops and oper-
ates satellites for the CIA and other
intelligence organizations. The NRO's
operations are shrouded in secrecy.
In fact, the very existence of the
agency was classified "Secret" from
its establishment in 1961 until after the
end of the Cold War. Its name or ini-
tials could not be used in any unclas-
si fied government document
(Richelson 1999, p.37). However, the
NRO has been criticized by govern-
ment officials for "failed management,
bungled technical assessments and
repeated engineering and testing fail-
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ures", which have seriously under-
mined the nation's security capabili-
ties (Pasternak 2003). Congressional
oversight, said by some to be lax, has
failed to turn the agency around. At
the same time, the NRO's secretive-
ness has compromised the ability of
specialists in the non-governmental
sector to monitor its work. "Any time
you have secrecy," a nongovernmen-
tal analyst told the National Journal in
2003, "performance and accountabil-
ity suffer" (Pasternak 2003).

Comparable problems have arisen
since September II. Canada's Minis-
try of Transportation has stopped rc-
leasing the results of its routine air-
port security screening tests, previ-
ously made available through its in-
formation law. Government officials
justify the decision by arguing that
the data would provide a road-map to
terrorists looking for vulnerable points
in the Canadian airport system. But
the Canadian government could have
released summary data for the entire
system that would have showed
whether efforts to improve security
were making headway. Canada's trans-
port minister said in March 2002 that
airline safety had "improved immea-
surably" as a result of steps taken af-
ter September 11 (McGregor 20(2).
For citizens outside government. this
was regrettably true: any improve-
ments are indeed immeasurable. A leg-
islative committee later complained
about "unreasonable secrecy" sur-
rounding the test results. The
committee's chair argued that secrecy
"hides incompetence and inefficien-
cies", and warned that the refusal to
release information could endanger
lives (BronskiIl2003).'ll

In the United States, the Nuclear
Regulatory Commission (NRC) pro-
vides nuclear power plants with de-
tailed directions about the sabotage
threats that must be accounted for in
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the plants' security plans. The NRC's
directions are c1assi fled, on the argu-
ment that they could also provide a
road-map for terrorists. Unfortunately,
secrecy also prevents citizens from
knowing whether the NRC has ad-
equately accounted for serious attacks
-such as the use of a hijacked airliner
against a nuclear facility. The NRC's
record is not good: it is said to be eas-
ily swayed by the nuclear industry,
and for years refused to concede that
suicide terrorists might use a truck
bomb to attack a nuclear plant. The
only way to ensure that the NRC rules
arc sufficiently demanding, says ana-
lyst Bennett Ramberg, is to "demand
a full public accounting" of the
Commission's standards (Ramberg 2003).

New rules to protect "critical infra-
structure information" that are con-
tained in the US Homeland Security
Act of 2002 create similar difficulties
of accountability. The rules impose
an absolute prohibition on the public
disclosure of information about the
vulnerabilities of privately-owned in-
frastructure, such as communication
or water systems. Obviously this sort
of information needs some protection.
But critics have complained that the
complete ban on disclosure will actu-
ally increase the danger to security in
the long-run, by reducing the capac-
ity of citizens to exert pressure for im-
provements:

Disclosure leads to account-
ability ... for eliminating the vul-
nerability the information de-
scribes. As a matter of human
nature, the absence of this pow-
erful incentive for action will lead
to failures to address security
problems, ultimately making
people less safe, not more. These
outcomes will occur even if the
individuals who know about a
vulnerability arc well-meaning

and patriotic because it is very
difficult for Americans to combat
institutional inertia from a wide
variety of sources ... Corporate
managers who are worried about
the financial bottom line may fail
to remedy problems that could
prove catastrophic in the event
of criminal attack. Thus, the di-
lemma is not whether information
will fall into terrorist hands, but
rather whether suppression of
such information, partnered with
civil immunity for the conse-
quences of inaction, will lead to
even graver outcomes. (Steinzor
2003, p.664).

Critics have already observed that
the US Department of Homeland Se-
curity lacks the authority and re-
sources to monitor security precau-
tions for critical infrastructure in the
chemical industry, while the industry
itself appears to have little new invest-
ment in security since September II
(Kriz 2003).

A public on alert
The hijackers of United Airlines

Flight 93 may have intended to crash
the plane into the White House or
Capitol on September 11. Instead,
Flight 93 crashed in Somerset County,
Pennsylvania, apparently after passen-
gers charged the cockpit to regain
control of the plane. Elaine Scarry
suggests that Flight 93 provides a
metaphor for the weakness of the
United States' approach to national
security in the Cold War era. The na-
tional security apparatus of the state
was unable to understand and re-
spond to the threat posed by the hi-
jackers on Flight 93 -but apparently
passengers apprehended the threat
and acted to prevent a larger calamity
(Scarry 2002). Passengers could do
this because they had timely access
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to information. Using cell phones and
the plane's own onboard phones, pas-
sengers made over two dozen phone
calls to the ground, acquiring facts
that allowed them to deliberate and
act within minutes.

The capacity of an informed public
to make an effective contribution to
security was illustrated again only
three months later. On December 22,
200 I an airline attendant on American
Airlines Flight 63, traveling from Paris
to Miami. saw a passenger strike a
match and hold it to the tongue of his
shoe. The passenger, Richard Reid,
was attempting to ignite explosives
hidden in the soles of his shoes. The
attendant struggled with Reid and
called for help. Several passengers
rushed forward. "It was like every-
body knew what they needed to do,"
said a French journalist who joined in
the struggle. The passengers re-
strained Reid with their belts, while
doctors sedated him until the plane
landed in Boston. "When [the flight
attendant] called for help, the passen-
gers -the cavalry- came to the res-
cue", an airport official said later. "In
this era of heightened security, that is
what people have to do". II The pas-
sengers on Flight 63 were able to re-
spond as they did -cffcctivcly, quickly,
and calmly- because they were em-
powered by knowledge.

This was not always so. The con-
gressional inquiry that examined the
events leading to September I 1 con-
cluded that the US government had
failed to adequately inform the Ameri-
can public about the "gravity and im-
mediacy" of the terrorist threat before
the attacks (Joint Inquiry 2003, p.124).
Throughout the summer of200 I, warn-
ings about imminent terror attacks were
widely circulated within federal agen-
cies and the airline industry, but not
to the general public.

By withholding information, the
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government may have undermined
society's capacity to deter those
threats. "Our intelligence agencies
were acutely aware of an impending
domestic risk posed by AI Qacda." a
representative of the victims' families
told the inquiry in September 2002, "a
question that remains unclear is how
many lives could have been saved had
this information been made more pub-
lic" (Breitweiser 20(2). The public might
have taken steps to avoid air travel, or
evacuated the World Trade Center
more quickly. Staff in government field
offices, far removed from Washington
DC, might have realized the critical im-
portance of odd facts, such as the en-
rollment of Middle Eastern students in
Midwestern flight schools.

Perversely, the withholding of in-
formation was justified in the name of
national security. Much of the infor-
mation had been classified and con-
sequently could not be publicly
shared. This was another example of
security-driven myopia. Government
officials failed to recognize that the
capacity of state agencies to preserve
security is very limited when com-
pared to the power of an informed
public. The Joint Inquiry observed
that "prior to September I I, 200 I the
U.S. Intelligence Community was in-
volved in fighting a 'war' against Bin
Laden, largely without the benefit of
what some would call its most potent
weapon in that effort: an alert and
committed American public" (Joint
Inquiry 2003, p.124).

OPENNESS AS A SAFEGCARD OF CIVIL

LIBERTIES

Many well-established democratic
states, facing uncertain but potentially
fundamental threats to their security,
resort to the use of extraordinary po-
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lice powers and an assertion of execu-
tive authority. Security agencies in-
sist on a loosening of rules that re-
strict search and survei Ilancc. arrest,
detention and deportation. Policy-
makers insist that extraordinary cir-
cumstances demand immediate action,
and that the usual processes for de-
liberation and law-making must be cir-
cumvented. All of this implies a dimi-
nution of civil and political rights. In
moments of crisis, when the severity
of the threat remains uncertain, it is
difficult for citizens to resist these calls
for stronger state powers.

Nevertheless, the resort to extraor-
dinary powers is peri lous. Under con-
ditions of uncertainty, it is unclear how
far the state should go, and there is
the risk that it will overreact. There is
also a slippery slope. The constitu-
tional and legal protections estab-
lished for civil and political rights are
intended to protect individuals against
abuses of state authority. In emer-
gencies, the balance between state
authority and individual rights is up-
set, and the risk is that government
agencies will exploit the opportunity
to consolidate their new powers or
encroach further on individual rights:
"It is all too easy to slide from a case
of genuine military necessity ... to one
where the threat is not critical and the
power [sought to be exercised is] ei-
ther dubious or nonexistent"
(Rehnquist 199X). The heightened risk
of abuses by security agencies could
undermine the legitimacy of the state,
actually weakening its capacity to
maintain order in the long run (Gross
200 I, p.39).

Openness plays a particularly im-
portant role during periods of emer-
gency. It allows citizens to understand
precisely what a grant of emergency
authority means in practice -·how it is
used, and how far it appears to com-
promise basic rights. It helps elector-

ates to debate policy and correct over-
reactions. Openness can also main-
tain the accountability of electorates,
by subjecting them to scrutiny of citi-
zens in neighboring democracies.
Openness also limits the capacity of
security agencies to abuse new pow-
ers. In a study of the use of emer-
gency powers by established democ-
racies, Jody Freeman observes:

The key to whether the emer-
gency powers will be abused is
whether specific constitutional
safeguards remain intact. .. The
important safeguards are those
that can monitor abuses and
enforce compliance with the law
if abuses occur. .. A free press
is critical to monitoring abuses
of power. Even when due pro-
cess rights are suspended, as
they typically are under emer-
gency powers, an uncensored
press can publicize abuses that
normally would be rectified
within the judicial process. If
the state abuses its power by
arresting innocent citizens and
denies them their due process
rights, those arrested can air
their grievances in the press.
Obviously the press has the
power to monitor and publicize
abuses but does not have the
institutional capacity of ending
abuses; however, public dis-
cussions concerning the use or
abuse of emergency powers
may force the government to
respond to domestic pressure
(Freeman 1999, p.9-10).

The critical importance of public
scrutiny as a discipline on the use of
emergency powers is also emphasized
by Michael Ignatieff (Ignatieff 2004).

In short, openness is a critical safe-
guard against abuse or over-extension
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of emergency powers. This point has
been affirmed in the United States
since the terror attacks of September
II. For example, the existence of a
free press and unrestricted rights to
free expression have allowed civil lib-
erties groups to protest on govern-
ment policies of the detention of aliens
who arc alleged to pose a national se-
curity risk. The new policies allow
detention of aliens based on minor
violations of immigration law. or de-
tention without charges "in times of
emergency". Such scrutiny -and the
risk of embarrassment in world opin-
ion - has probably discouraged more
dramatic steps against suspect aliens.

On the other hand, the capacity of
civil liberties groups to monitor gov-
ernment has also been compromised
by excesses of secrecy regarding
these detention programs. As David
Cole has observed. many of the de-
tails about President Bush
administration's preventive detention
program have been "shrouded in mys-
tery" (Cole 200], p.2S). The US Jus-
tice Department has refused to dis-
close the names of detainees or the
place of their detention. In November
200 I. the department also stopped
providing a weekly statement on the
number of detainees -already over
one thousand- and it refused later re-
quests for information about the de-
tainees made under the Freedom of
Information ACLle

By May 2002, over six hundred of
these detainees had been subjected
to deportation hearings that were
closed to family members, journalists,
and any other member of the public.
The Justice Department did not rely
routinely on classified information in
these hearings, or impose nondisclo-
sure requirements on the detainees or
their lawyers -actions that might ex-
plain or reflect a serious worry over
national security. "The real concern,"
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says Cole, "may not have been that
AI Qaeda would find out what was
going on, but that the American pub-
lic would find out" (Cole 2003. p.27-
30).

The secrecy which surrounds the
660 foreign nationals who arc held at
the US military base at Guantanarno
Bay, Cuba is more profound. The gov-
ernment has not identified all of the
detainees or acknowledged their right
of habeas corpus, which would com-
pel the presentation of reasons for
their detention. Although the Inter-
national Committee of the Red Cross
is permitted to visit the prisoners, it
attempts to preserve its neutrality by
providing its opinions in confidence
to US officials. Remoteness and mili-
tary restrictions have limited media
coverage. The government says that
the Guanatanarno detainees may be
tried in secret proceedings, using se-
cret evidence, and with proscriptions
imposed on defense lawyers against
consultation with outside experts or
public disclosure of information about
the trials (Lawyers Committee 2003,
p.56-58).

The wisdom of this emphasis on
secrecy with regard to the United
States' detainees can be questioned
on purely tactical grounds. Cole ar-
gues that the government's treatment
of aliens within the United States fol-
lowing September II had the effect of
discouraging cooperation within im-
migrant communities, thereby under-
mining security efforts in the long run
(Cole 200], p.189). Its excesses have
also stoked popular protests in allied
nations and soured diplomatic rela-
tions with countries that should be
partners in the war on terror.

Within the United States, secrecy
undermines the capacity of citizens to
determine whether the new balance of
security concerns and basic rights is
appropriately struck. Secrecy denies
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citizens the ability to understand the
real impact of new policies, such as
the accuracy in retrospect of the
government's suspicions about de-
tainees. or the psychological effect of
prolonged and indeterminate deten-
tion. Emergency measures, once in-
voked, ought to stand out as disso-
nance in everyday li fe. Secrecy makes
it easier to forget the individuals who
have borne the burden of extraordi-
nary measures, and in this way abets
the process of normalizing emergency
measures.

C()~CLl;SI()]\;

Security is essential to the continu-
ance of a vibrant liberal democracy. It
is a critically important interest which
often justifies firm limits on the public
disclosure of information held by gov-
ernment. But national security is not
a trump card. It does not create a spe-
cial zone in which arguments for ac-
cess to information arc wholly vitiated.
This would aggravate the danger that
security agencies will overreach and
abuse the basic rights of citizens. To
protect those basic rights, citizens arc
entitled to request information from
national security agencies, and there
ought to be impartial mechanisms for
ensuring that arguments for and
against disclosure of information are
fairly weighed.

Government leaders and security
agencies may also have a short-
sighted view of how national security
is best protected. What may be more
evident to government officials is the
short term risk to security that could
be created by disclosure of informa-
tion. What may be less evident are
the ways in which disclosure can ac-
tually improve security. An informed
public can help policymakers to for-

mulate better policy, monitor the readi-
ness of national security bureaucra-
cies and act independently to preserve
security. An information-rich environ-
ment is one in which citizens and front-
line government employees are better
able to make sense of unfolding events
and respond appropriately to them.

Of course, access to information
helps citizens to ensure that govern-
mental powers are not misused, par-
ticularly during emergencies. But
transparency is not simply a tool for
checking governmental power. Often
it is a tool for amplifying the capacity
of a community to preserve the order
upon which its liberties depend. In the
jargon of the American military, a
policy of transparency can be a pow-
erful "force multiplier." which helps to
build a state that is resilient as well as
respectful of citizen rights.

Sons

I "Very few comparably developed
democratic states allow governments
such complete protection against
claims for information by citizens and
legislatures" (Birkinshaw 1997, p.167).

~ A Latvian citizen, the court said,
"has no right of requiring access to
state secrets." Judgment of the Con-
stitutional Court of the Republic of
Latvia in Case 2002-20-0 IOJ, April 2J,
2003.

J For example, law enforcement
agencies could protest that disclosure
would reveal their investigative tech-
niques; social service agencies could
protest that disclosure would create a
threat of harm to other individuals who
provided the in formation; and
healthcarc agencies could argue that
disclosure to unstable individuals
might cause them to inflict harm upon
themselves.
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~This argument is developed more
fullv in Roberts 2001.

: Universal Declaration of Human
Rights. Articles 3, 5 and 9.

~(,Universal Declaration of Human
Rights. Article 23.

~~This was the approach taken by
the European Court of Human Rights
in Leander v Sweden (19X7) 9 EHRR
433.

~Article 21 of the Universal Decla-
ration of Human Rights says that "ev-
eryone has the right to take part in the
government of his country" and that
"the will of the people shall be the
basis of the authority of government."

'I A history of the legislative reac-
tion to the FBI and CIA misconduct is
provided by Olmsted, 1996. One of
the responses to the controversy was
the Foreign Intelligence Surveillance
Act, adopted in 197X.

111 A similar case has already arisen
in the United States. In March 2003,
the U.S. District Court for the Central
District of California upheld the Cus-
toms Service's refusal to release in-
formation about examinations at the
Los Angeles/Long Beach seaport for
the past five years, "because terror-
ists 00' could use the information to
discover the rate of inspection and
then direct their containers to vulner-
able ports." Coastal Delivery Corp.
\'. United States Customs Serv.. No.
02-3X3X (CD. Cal. Mar. 17,2003), re-
consideration denied (CD. Cal. June
13, 2003) (appeal pending).

i i This account of the incident is
drawn from Crittendon and Martinez,
200 I; and Martinez and Crittendon,
2001.

Ie The United States Court of Ap-
peals for the D.C Circuit upheld the
Justice Department's refusal to pro-
vide the information. See Center for
National Security.
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Impossible Subjects: Illega! Aliens
and the Making of Modern America,
by Mae M. Ngai, Princeton Univer-
sity Press, 2003, 36Rpp.

This fascinating book describes
the evolution of United States immi-
gration policy during its most restric-
tive period from the 1920's to the
1960's. The author starts with the xe-
nophobia and red scares that led to
the Johnson-Reed Act of 1924, which
imposed tight limits on immigration
through country quotas favoring
Northern Europeans. She moves
through the Great Depression and the
tortured war and postwar periods to
the changing attitudes that led to the
Hart-Celler Act of 1965, with its less
racist global quotas and preferences
for family members of immigrants. The
book is both a thoroughly researched
contribution to immigration history
and a good read.

To readers who grew up after the
civil rights revolution and view cul-
tural pluralism as a positive American
value, much of this history will be pain-
ful. The immigration quotas estab-
lished in the 1920's were not only con-
trived to reduce immigration from
Southern and Eastern Europe, they
were explicitly racist. The country
quotas, ostensibly reflecting the "na-
tional origins" of the United States
population, excluded Asians, on the
grounds that prior laws and agree-
ments made them ineligible for citizen-

ship, and Africans, on the grounds
that descendents of slaves did not
have a national origin.

The author is an Asian immigrant
and docs not disguise her sympathy
for immigrants, especially Asians. She
makes little attempt to understand the
fears that generated hostility to for-
eigners-for example, those of unem-
ployed workers in the Great Depres-
sion. She passes quickly over the
shameful turning away of European
refugees from fascism, which has been
well documented by other scholars.
Most of the book tells the fascinating
and often bizarre story of how the
United States legal system treated Fili-
pino, Japanese, and Chinese immi-
grants. The only non-Asian empha-
sis is on Mexican agricultural work-
ers, whom she sees as imported
colonials, like the Filipinos.

After the United States acquired
the Philippines from Spain, Filipinos,
like Puerto Ricans, became U.S. na-
tionals with the right to live and work
in the continental United States. By
the 1920's and 1930's large numbers
of Filipino workers, almost all men,
worked in agriculture in the western
states. White workers viewed them
with suspicion and often hostility. The
author contends that strong anti-Fili-
pino sentiments, plus sugar growers'
desire to exclude sugar grown in the
Philippines, were the main impetuses
behind the independence movement.

The Georgetown Public Policy Review, 9:2 (Spring 2004). COP) right \D 2004
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In any case, the 1934 statute that led to
independence for the Philippines im-
mediately turned U.S. nationals into
aliens. They were not deported with-
out cause, but were offered free pas-
sage to Manila, which very few took.
Only after World War II had changed
American attitudes were they made eli-
gible for naturalization.

Ngais chapter on Japanese immi-
grants puts less emphasis on the oft-
told tale of the panicky, unjust intern-
ment of Japanese-Americans, a major-
ity of whom were citizens, than on the
divisions within the camps themselves.
After the war, the Japanese American
community emphasized the bravery of
the Nisei soldiers and fought for repa-
rations. Less noticed was the split be-
tween those who swore allegiance to
the United States and agreed to serve
in the American forces and those who
refused to do so and renounced their
American citizenship. Some returned
to Japan, but many of those who had
renounced their American citizenship
sued to regain it after the war, on the
grounds that they were victims of in-
ternal coercion in the camps. Most of
them won.

The Chinese Exclusion Act, passed
in 1XX2 and repealed in 1943, barred
Chinese from entry to the United States.
Merchants and students were the only
significant exceptions. In this period
thousands of Chinese entered the
United States with false papers show-
ing them to be merchants or sons of
U.S. citizens. In 1956, as the Cold War
intensified, the Immigration and Natu-
ralization Service instituted a confes-
sion program, which enabled Chinese
Americans who sided with the
Kuomintang to trade legal status for a
confession that they had entered un-
der false pretenses.

A major theme of the book is that
numerical restrictions on immigration
create illegal aliens-non-citizens with

ambiguous rights and status. But so
do non-numerical restrictions, such
as preferences for high -sk i II ed
people. The author docs not offer
policy answers to the problem of con-
trolling illegal immigration. Short of
opening the borders, deciding who
is allowed into the United States on
what terms will continue to demand a
difficult balancing of values. This
book is thought provoking and in-
formative on many levels, perhaps
especially as a cautionary taIc of what
never to do again.

ALICE M. RIVLIN

Visiting Professor, Georgetown
Public Policy Institute.

The Front-Loading Problem in
Presidential Nominations, by Will-
iam G. Mayer and Andrew E. Busch,
Brookings Institution Press, 2003,
288pp.

Eventually, John Edwards hit his
stride. With the field narrowed by
the withdrawal of most of the big-
name contenders for the 2004 Demo-
cratic presidential nomination (Rich-
ard Gephardt, Bob Graham, Howard
Dean, and Wesley Clark were all out
of the race), Edwards, the North Caro-
lina Senator who had quickly become
a rising star in the party, finally had
the contest he had wanted. The clut-
ter was gone; now it was just he and
John Kerry, one on one.

But it was too late. In an attempt
to prevent a divisive primary fight
that might run well into the summer
and undermine the candidacy of the
party's eventual nominee for Presi-
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dent, leaders of the national Demo-
cratic Party had compressed the pri-
mary season. The nominating process,
beginning with the Iowa caucuses,
had been so truncated that a candi-
date who could put together victories
in Iowa and New Hampshire (the first
primary state) gained a considerable
advantage, with challengers hard-
pressed to raise sufficient funds,
quickly enough, to remain competitive.
As each challenger fell by the way-
side, Edwards and his supporters
could begin to see, looming just ahead,
the two-man contest - southern mod-
erate versus Massachusetts liberal -
they believed they could win. It was a
strategy that might have worked in
1960, when John F. Kennedy won the
nomination in a drawn-out primary
season that lasted from early March
until the first week of June, but not in
2004: a year in which the race was es-
sentially over before St. Patrick's Day
while major league baseball teams were
still in the midst of spring training.

John Kerry will be the Democratic
nominee in a year when the incum-
bent President, George W. Bush, is
beset by problems both foreign and
domestic - a continuing and bloody
struggle in Iraq, and charges that his
economic policies have caused a sig-
nificant number of Americans to lose
their jobs. If Kerry loses the election
- if Democrats lose because they have
chosen as their candidate a left-lean-
ing New Englander who once served
as Michael Dukakis 's lieutenant gov-
ernor - the answer may well lay within
the pages of this book.

Professors Mayer (Northeastern
University) and Busch (University of
Denver) argue that the truncated pri-
mary season leads to the nomination
of candidates who might not survive
a longer selection process. Warning
that the front-loaded nomination pro-
cess has had "decidedly negative ef-
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fects", Mayer and Busch write that
"(Tjhere clearly are ample grounds for
questioning the wisdom ... of many
major-party nomination decisions"
since the shortening of the process
(page 166).

For students of government, how-
ever, this book offers more than just a
complaint that the foreshortening of
the primary season may lead to un-
wise nominating decisions. The au-
thors also present a detailed history
of the development of the primary sys-
tem and various thoughts on how
presidential elections might be im-
proved. There will be many who will
not agree with the book's central ar-
gument (the party leaders who pushed
so strongly for a shorter nominating
process can point with some satisfac-
tion to the emergence of a presump-
tive nominee who, by mid-March, had
escaped harmful attacks from other
party members who were competing
with him for the nomination). Even
those who find no fault, and perhaps
even virtue, in the front-loading of
presidential primaries, will nonethe-
less find this a useful addition to the
political science literature and to a
political junkie's bookshelves.

MICKEY EDWARDS

Lecturer oj' Public and
International A/lairs
Princeton University

Silent Voices: Public Opinion and
Political Participation in America,
by Adam 1. Bcrinsky, Princeton Uni-
versity Press, 2004, 224pp.

Election Day 2004 is rapidly ap-
proaching. Every day another poll
comes out, and the media dedicates
countless hours examining the results.
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This book evaluates more than just
political polling. It analyzes the mea-
surement of public opinion on every-
day policy issues such as vouchers,
Medicare, and the war in Iraq. How
polls are developed and implemented
appears to be a fairly straightforward
exercise.

So why is the issue of polling im-
portant'? Berinsky has found those
with the most to gain or lose often
have the least influence on polls re-
flecting their preferences on issues.
In fact, they are so uninvolved and/or
poorly informed that major decisions
affecting their lives are left in the hands
of activists who "do know," causing
"exclusionary bias." Exclusionary
bias, the cornerstone of this book, is
identified as a "notable source of bias
in public opinion." The building
blocks of this concept arc represented
in grids (shown in table) developed
by the author.

Two key questions need to be
asked when an individual is polled, is
"he/she sufficiently informed (i.e.,
cognitive complexity)?" If so, is "he/
she pressured by societal norms to
give an answer that goes against their
true beliefs (i.e., societal complexity)'?"
The 2 grids (pAO, 43) are combined to
give the reader a visual image of how

the interaction of these complexities
determines the level of bias in a poll.
Berinsky utilizes the grid to select
three different studies (also in the
grid) to test his hypothesis.

Berinsky starts with race policy and
uses National Election Study (NES)
in formation to eval uate people's
views. As one who works daily with
demographic data, 1 commend
Bcrinsky's efforts to derive additional
demographic variables to test his mod-
els. With reference points in the 1970's
and 1990's, his analysis reveals an in-
crease in social complexity as people
answered differently as time passed.
In the 1990's, people changed their
views and hid their feelings. Berinsky
discusses the different types of poll-
ing: by mail, in-person, or by phone,
and how they might lead to different
results. For example, when a respon-
dent has to provide an answer to a
human being instead of on paper, he/
she will likely provide a more socially
acceptable response. The Vietnam
War is an issue that experienced a shift
of cognitive complexity in the late
1960's as more activists spoke out
against the war and the media pro-
vided more information to the public.
This helped to make it easier for a ma-
jority of people to change their "don't

Cognitive Complexity

Easier Harder

No Bias (Vietnam Bias
early 1970's/Race (Vietnam mid-
1970's) 1960's/Social

Welfare Policy)

Bias/Race 1990's Bias
~o study chosen

Societal Easier
Complexity

Harder
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know" to a "against the war" opinion,
which eventually led to the end of U.S.
involvement in Vietnam.

However, the book has some draw-
backs. Berinsky fails to address the
concept of margin of error, a term used
extensively in polling data, which
takes into account the uncertainty in
a survey. A novice to polling meth-
ods might incorrectly draw the con-
clusion that margin of error is a term
that corrects for "don't know" or "no
opinion" in the poll. Further, the reader
is left begging for outcomes concern-
ing the ramifications of the poll dis-
tortions evidenced. This would have
made the book a complete and con-
vincing treatise. In 1996 weI fare re-
form was passed by Congress and
signed into law by the President. The
"don't know" problem shifted poll re-
sponses from 1992 to 1996 a few points
towards greater support for disman-
tling existing welfare programs. Did
the bias in the poll affect the legisla-
tion'? If those who did not answer in
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support of it had provided opinions
affirming existing policy, could have
things been different?

In summation, this book adds a new
dimension to a debate that needs to
take place. Researchers, campaigns,
and others involved in polling need
to understand that polls have an ele-
ment of exclusionary bias that is sig-
nificant enough to affect how society
feels about an issue or a candidate.
Having personally worked in three
campaigns, the 1989 New York mayor's
race study convinced me of the im-
portance of Berinsky's thesis. While
this book has shortcomings, it is nev-
ertheless an addition to cognition that
may eventually decrease bias in poll-
ing, and result in more accurate repre-
sentations of public opinion.

JOliN O'FARRELL

Survey Statistician for us Census
Bureau, A lumnus of Georgetown
Public Policy Institute (MPP '00)
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