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Preface

We often imagine the world's borders as fixed lines on a map: the winding path of the Rio
Grande, the rigid demarcation between Libya and Egypt, the jagged coastline of China. Yet,
in truth, the world's borders are in a state of constant flux. Revolutionary communications
technologies and the opening of international trade routes have made them more fluid than
ever before. At the same time, shifting legislative priorities have rendered them paradoxically
more rigid. Since 9/11, the United States and other Western countries have tightened restric-
tions on immigrants and asylum seekers in an attempt to bolster security, while increasing the
number of visas granted to highly skilled workers of other nationalities to come work in the
US. The push and pull between these competing forces has ignited an intense and urgent
debate about who can cross national boundaries - and why.

The idea behind this issue of The Georgetown Public Polit]! Review was to capture some of
the many facets of the debate surrounding immigration, refugee and asylum policy. Who are
the actors that shape the movement of people across nations? How can the US balance
national security priorities with its long tradition as a refuge for immigrants and asylum seek-
ers? How can the international community work coherently to protect the rights and meet the
needs of those who have fled their country due to war, persecution or famine? These are just
some of the complex questions that this issue of The Review seeks to address.

People cross the world's borders for reasons that are both individual and universal: to
build a better life, to seek refuge from the ravages of war, to flee persecution or natural dis-
aster. Every country's policy towards immigrants, refugees and asylum seekers has both
national and transnational implications: it impacts economic growth, influences foreign poli-
cy and helps define national values. In "Immigration Policy and Reform," US Senator Mel
Martinez - the only inunigrant in the US Senate - speaks thoughtfully about how to shape US
policy towards illegal immigrants in a way that is fair, compassionate and true to American
values. Johanna Avato asserts that contrary to commonly-held belief, Europeans from various
regions fare differendy in the US labor market, while Deanna Ford offers an interesting per-
spective on how microftnance institutions in Latin America could better harness the develop-
ment potential of remittances. Both insightful analyses underscore how interconnected the
world's economy has become.

As globalization blurs the lines between nations, national crises become global concerns.
With the advent of the Internet, a tsunami in Indonesia, a hurricane in New Orleans and a
brutal conflict in Sudan are not only local tragedies, but events that challenge all of us to
respond. How do governments and international organizations deal with asylum seekers?
What rights of refugees should the international community work to protect? Heleen
Bouscher provides an historical perspective on the formation of the concept of a "refugee"
at the 1951 Geneva Convention, while Ming H. Chen takes an in-depth look at how admin-
istrative structures in the US affect the outcomes of asylum claims. Alice Poole examines how
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JOANNA MIKULSKI

EDITOR-IN-CHIEF

6 PREFACE

current efforts support (or fail to support) African refugees' right to education and raises the
question, ''Are the world's wealthiest nations fulfilling their moral responsibility to help the
world's poorest and most vulnerable?"

Two provocative pieces suggest that US and European security concerns have overtaken
immigration, refugee and asylum policy at the expense of humanitarian efforts. An interview
with Bill Frelick of Human Rights Watch addresses how changes in US asylum policy may
unjustly prohibit some asylum seekers from obtaining residency in the US. Marat
Kengerlinsky takes a look at how increased controls on non-EU nationals threaten the
European community's commitment to protecting international human rights. Both pieces are
timely - as the US debates its own responsibility to grant asylum to Iraqi refugees - and pow-
erful- as these decisions are fraught with serious moral and security implications.

The world's borders are constantly shifting. In this issue of The Review,we have sought to
examine the people, organizations and policies that define the shape of those borders. We
hope that you find the articles and interviews in our journal compelling and thought-provok-
ing. With the launch of The Online Review at www.gppr.org, we are proud to mark a ground-
breaking year at The Review.We hope that you will return to our print and online editions in
the future.

http://www.gppr.org,


Immigration Policy & Reform
Interview with US Senator Mel Martinez

IUTHRYN CLABBY

Senator Melquiades (Mel" Martinet; afirst-term Republican Senator representing Florida, is the onlY immi-
grant in the US Senate. At the age of fifteen, he emigrated from Cuba to Florida, as part of (Operation
Pedro Pan, " a humanitaneJn program that helped Cuban children escape communist Cuba. RecentlY appoint-
ed ~ President George W Bush to serve as the General Chairman of the Republican National Committee
(RNC), Senator Martinezplqyed a kry role in the passage of the Senate's immigration reform bill in 2006.
Before his election to Congress, he served as the Secretary of Housing and Urban Development (HUD) tinder
President George W Bush. The Review's Kathryn Clabry and Brent Wisner sat down with Senator
Martinez in December 2006 to discuss his views on immigration poliry and the prospects for reform.

TV_7Y do you think immigration garneredW so much attention in the past year?

It's an issue that has become very emo-
tional. It has hit an emotional chord because
it has to do with the rule of law,which peo-
ple consider important. Immigrants are
viewed as people who have broken the law
and who also might change our culture -
which is a big mistake.' That doesn't happen,
I don't believe. It hasn't happened in the his-
tory of our country ... On the other side,
you have people who are here, who have
been here, who are a part of our society and
making a contribution. Add to that, the
number of immigrants that have come in
such a short period of time. When all of
that comes together, it makes for a volatile
mix.

Following up onyour comment about .American cul-

ture, when you think about immigranTs' coming here
and integrating into our society, what are the most
important values or behaviors that make one
.American?

I was an immigrant myself. I under-
stand that it's fundamentally important that
immigrants, while maintaining their identity
of who they are and where they come from,
also accept the principles of what it means
to be American. That's part of the immi-
grant experience - the acculturation. To be
an American doesn't mean to be a part of a
racial group - it never has. To be an
American doesn't mean to be of an ethnic
origin. But it means to value the principles
of democracy, the principles that are
enshrined in our basic documents - our
Constitution and Declaration of
Independence - those documents that fun-
damentally forged the compact of the

Acknowledgements: The author thanks the editorial staff for their support and advice.
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8 INTERVIEW WITH SENATOR MEL MARTINEZ

family members. They can live in a legal
world rather than in this underground world
where they are subject to abuse and where
they have no opportunity to travel across the
border.

Frankly, it is not a perfect bill, but it cer-
tainly was a pretty good stab at a compre-
hensive solution for a problem that - to just
suggest is a border problem - is really to
overlook the human need for a broader solu-
tion.

American people with their government.
I think one of the great things that

America has that others can learn from, and
that immigrants to this country understand
once they get here and become a part of the
American experience, is the involvement of
community and civil society. Civil society is
so important to the success of a society and
is fundamental to the success of America.
Even when Alexis de Tocqueville was writ-
ing on America in the 1830's, he noted that.
I t really hasn't changed.

You mere instrumental in the passage of the immi-
gration bill in the Senate last year. How did you
envision that bill making a difference in immigrant
communities?

The bill tries to do a comprehensive job
of immigration reform. It looks at the issue
in its complexity, and all of the facets of the
problem. One of these facets is border
security because, while we are an open coun-
try and we do welcome immigrants, it has to
be orderly. But, unfortunately, for more
than twenty years, we have had a broken sys-
tem.

So the Senate bill attempted to not only
create some order out of the chaos on the
border, but also look at the people who are
already here with an understanding heart.
The deportation of 12 million people is
impractical and inappropriate, and probably
un-American. In dealing with them, we have
to fmd a way - without only an out-and-out
amnesty - to provide for some steps, some
penalties, to bring them out of the shadows
and into the mainstream.

Then in order to be successful in stem-
ming the flow of illegals across the border,
we created a guest worker program to pro-
vide for the necessary workforce that our
coun try needs. If we do that legally, then we
discourage illegal crossing. And doing it
legally is much more humane because fami-
lies can travel back and forth to see other

What are the key factors for successfor a guest work-
erprogram?

... There is a big question about what hap-
pens to [guest workers] once they are here.
Do they stay here forever or do they come
and go? I'm one who believes there should
not be a permanent worker class that has no

"The Senate bill attempted to
not only create some order
out of the chaos on the bor-
der, but also look at the peo-
ple who are already here with
an understanding heart. The

deportation of 12million
people is impractical and

inappropriate, and probably
un-American."

opportunity for citizenship. The opportuni-
ty for citizenship ought to be made available
at some point, depending on the length of
the stay of guest workers. I think its very,
very important that we don't view [guest
workers] as a permanent group of people
who are just going to be here to work,
because you will create enclaves of people
who will never buy into the American
dream, who will never buy into being an
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American. I fear that we may have that
already.

. I run into so many people that are wish-
109 and hoping that we
~olve this problem [of
ltnmigrationJ. They
come to me and say, "I
have lived here for 18
years; I have kids in

school." I recently had one [person] say "I
don't want to be a citizen; I just want to be
legal." These people at some point become
so disenfranchised from our system that
they become the very worst that we would
Want - people who are living here but who
have not bought into the American system.
That's why - when the [immigration] demon-
strations took place [this past year] - it was
so easy for many [immigrants] to wear the
Mexican flags because they felt more
Mexican than American. They feel unwel-

tern.

"A comprehensive bill will
pass the next Congress. I

really believe it will."

For both temporary guest workers and for immi-
grants who are on the
path to citizenship, what
types of benifits, such as
health care benefits,
should we beproviding?

come.

In terms of the 12 mzllion people that are alreac!Y
~ere, how doyou think the current process for becom-
Ing a citizen needs to change?

First of all, there has to be a legal status
to start with [for the 12 million]. How do
you get to a legal status for the 12 million is
one issue, but then in the broader sense of
how do immigrants become citizens, I think
it's important that [immigrants make an
effort to] understand the American system,
that they attend citizenship classes, and that
We share a common language, which is
English. While I am very proud of my
Spanish heritage, and I've made sure my chil-
dren have learned the Spanish language, I
also understand that this is an English-
speaking country, and it should remain so.
English proficiency is important. Having
met those requirements, then I think all
those who are here ought to have a path to
citizenship to avoid creating an enclave of
people that are hopelessly outside of the sys-

For guest workers, it ought to be incum-
bent upon the employers to provide health
benefits. I think that ought to be a part of
that agreement. If you are going to bring a
guest worker into this country, and that
process is going to benefit your business,
then the government expects you to provide
this worker with a livable wage and health
insurance, so that they do not become a bur-
den on our society, local governments, and
local hospital districts, which is very unfair. I
don't think that those who come as guest
workers ought to fall into government-ren-
dered unemployment services ...

For some of these issues, you can come
up with as many ques tions as there can be
answers, and I'm not sure I have a ready
answer for all of them. I think to me, we
ought to hearken to private sector answers as
we're bringing workers into the country.

Immigration reform bills passed both the Senate and
House this past year. What are the prospects for
immigration reform in the 110th Congress?

I don't think the bill that passed the
Senate or the bill that passed the House will
ever be what the immigration reform bill is
ultimately. I think the House approach is
certainly dead. A comprehensive bill' will
pass the next Congress. I really believe it
will. I think it will look a lot more like the
Senate bill than the House bill. But it prob-
ably won't be exactly like the 2006 Senate
bill. I think the basic components of work
security, guest worker, and doing something
about the 12 million people already here are
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going to be in any bill you see. Some of the
details may vary. Hopefully I will be
involved in the debate.

Kaijryn Clab~ is an Interoien: Editor Jor The GeorgetOJvnPublic Poliry Rem·elv. She is a masters student at the Georgetown
Pub/i,' Poliry Institute.



Tapping the Development Potential of
Migration through MFIs
DEANNA FORD

This paper analYzes the impact of migration and remittances on economic development in Latin America and
the wCfYsin which microjinance institutions (MFls) can help maximize that impact. By offering lower trans-
fer costs,financial services, and business training services, MFls can help channel remittances directlY into pro-
ductive investment opportunities in developing countries and capture the benqits of remittances for economic
development. Furthermore, through continuallY engaging and providing attractive services for the migrant com-
n:uni(y, MFls can encourage return migration and therefore reduce "brain drain, " which plagues maf!Y low-
Income countnes. This paper also presents a conceptual framework to understand how MFls can be used to
~elp facilitate a ryde of productive circular migration and return with long-term benqits for both labor-send-
zng countnes in Latin Amenta and migrant-reCIpient countries, such as the United States. This process, how-
ever, requires poliry assistance on both sides of the border in order to build an internallY coherent process of
migration that directlY contributes to long-term sustainable economic development.

The Inter-American Development
Bank estimates that in 2006 Latin
American and Caribbean countries

received $45 billion in migrant remittances
sent from the United States. These remit-
tances are private income transfers from
'migrant wage-earners in the US that provide
additional income to their poorer families
abroad. With this additional income, such
families are able to increase their resources
and improve the opportunities available to
them in their home countries. Given both
the vast sums of money channeled to Latin
America through remittances and the under-
developed state of the beneficiary
economies, it is critical that these countries
more actively convert the new wealth into a
driving force for sustainable economic

development. Unfortunately, evidence indi-
cates that the development potential of
remittances is grossly under-realized.
Migrants in the US sending remittances
often use expensive money transfer services
because they do not have access to or knowl-
edge of cheaper services offered through
banks and other financial service providers
due to legal, regulatory or language barriers.
Further losses occur because a lack of infor-
mation, knowledge and opportunity among
recipients of remittances prevent them from
using the money for productive investments
in business or education. Furthermore,
remittance recipients largely remain outside
established flllancial systems, both unaware
of. and isolated from the benefits of credit
and savings. Due to these inefficiencies,

Acknowledgements: Many thanks to Manuel Orozco, Lindsay Lowell, and Shelton Davis for: their:guidance and feed-
back.
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12 DEANNA FORD

(such as accounting, marketing and financial
management), MFIs can help families direct
their remittances toward economically
advantageous investments. Such assistance,
in turn, can encourage return migration,
thereby capturing the full potential of remit-
tances and migration for long-term, sustain-
able eooriorruc development in Latin
American countries.

"Not only are the potential bene-
fits from remittances under-real-
ized, but other non-monetary

detrimental effects of migration
are also frequently overlooked."

recipient countries forfeit an important
opportunity to harness these assets for long-
term financial and economic development.

Not only are the potential benefits from
remittances under-realized, but other non-
monetary detrimental effects of migration
are also frequently overlooked. Though
migration offers increased income-generat-
ing opportunities for populations in poorer
countries, "brain drain" - the mass emigra-
tion of talented, trained and educated indi-
viduals from one country to another in
search of more
opportunity - can
be a significant
source of eco-
nomic and human
capital loss for
developing
nations. Further
argumen ts have
been made that the greatest benefits from
migration come from return migration,
when migrants bring financial, social and
human capital back to their home country
(Ammassari and Black 2001). Instead of
reaping the valuable effects of return migra-
tion, however, these countries generally
experience a net loss of human and eco-
nomic capital.

Policymakers and researchers continual-
ly seek better ways to channel the benefits of
migration and remittances toward the long-
term economic development of labor-send-
ing countries. Specifically, micro finance
institutions (JvIFIs)have gained much atten-
tion over recent years for their capacity to
capture the volume of remittances for
microenterprise development. In addition,
MFIs have the ability to serve traditionally
marginalized migrants and remittance recip-
ients directly by offering services that
encourage and facilitate investment in
microenterprises. In providing financial
services (i.e., business loans and savings
instruments) and business training assistance

BARRIERS TO THE EFFECTIVE USE OF

REMITTANCES FOR MICROENTERPRISE

DEVELOPMENT

The "new
economics 0f
migration" theory
emphasizes the
nature of migra-
tion as a family
decision, acting
collectively to

maximize family income and using migra-
tion as an insurance mechanism to reduce
financial and political risks in their home
countries with outside sources of income
(Stark and Bloom 1985). In other words,
individuals initially migrate in order to
improve the existing circumstances for their
families at home. Evidence that migrants
over time reduce the amount of remittances
sent (MIF 2003) suggests, however, that
migrants' ties to their home country eventu-
allyweaken the longer they remain in the US.
Furthermore, there is strong evidence that
increasingly restrictive US labor migration
policies have led to the large scale transition
over recent decades from temporary, circular
migration patterns to permanent 1tIltn1gra-
tion (Massey 2004). Whether due to defi-
cient opportunities in the home country,
changing labor/migration laws or a simple
loss of connection with their home coun-
tries over time, migrants appear to shift their
focus to the host countries and decide not to
return home. Acknowledging this trend will
compel policymakers to improve the incen-
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tives that keep migrants connected to their
home communities. By solidifying the con-
nection between migrants and their home
countries, the country of origin stands to
benefit substantially through these individu-
als' °b °Contn utions to economic development.

The following table shows the extent of
remittance flows from the United States to

- Table 1: Remittance flows to Mexico and
Centtal~erica,2005

Mexico
El Salvador
Guatemala
Honduras

Remittances as ...
SUS %of %of

(millions) GDP FDI

opportunities for investment, particularly in
underdeveloped rural areas. In addition,
even if investment opportunities do exist,
the home country often lacks the mecha-
nisms that would allow potential low-income
entrepreneurs access to the loans necessary
for starting a business. Money from remit-
tances greatly contributes to startup capital,

but it is often insufficient to cover
total costs. Under these circum-

stances, individuals must rely on
informal credit sources, such as
friends and family, to supplement
the funding from remittances in
order to cover total startup costs.

1228 Furthermore, underdeveloped edu-
177 cation systems typically result in
66 widespread human capital deficien-

cies and an overall lack of business
training opportunities that inhibit

business development. This void could
either deter individuals from investing in the
first place or cause them to invest unwisely,
both of which can have negative conse-
quences on an individual and the overall

%of
ODA*

20,034 2.8 178
2,830 17.1 619
2,993 9.3 1781
1,763 21.2 928

~icaragua 850 16.0 370
* Official Development Assistance
Source: lADB, Remittances 2005: Promoting Financial Democracy.

~everalLatin American countries in compar-
ISon to other economic indicators. The com-
parison illustrates the financial magnitude of
~emittances as self-driven, earned, private
Income transfers, which, if used more effec-
tively, could greatly alleviate the need for
development assistance currently directed
~oward these countries. The supplemental
Income that remittances provide is especial-
ly important in low income countries where
social protection mechanisms are inadequate
or nonexis ten t.

Remittances can also allow low income
families to invest in small businesses or
other capital ventures. Economic and social
cOmmitments surrounding the migration
process often result in joint investment proj-
ects between migrants and their home coun-
try families (Iaramillo 2004). As Figure 1
indicates, in 2003 and 2004 a small but
notable portion of remittances was spent on
business ventures in Central America.

A number of barriers, however, prohib-
it the effective use of remittances for busi-
ness development in these countries.
Remittance recipients often lack ready

13722
1205

Figure 1: Remittances Spending
on Businesses and
Savings, 2003 -2004

0.25 ,.----------------,

Source: Orozco, LOJve11,Bump, Fedewa (2003)

economy. Finally, evidence suggests that less
developed countries have significant regula-
tory and institutional obstacles to business
investments by new entrepreneurs attempt-
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ing to start formal microenterprises (World
Bank 2006a).

Related problems in the transfer of
remittances also reduce their effective use as
a tool for economic development. Although
transfers are typically directed towards poor
families, these transfers can lose significant
value through transaction costs such as
transfer fees and exchange rate profits.
Migrants often opt to use high cost money
transfer services instead of lower cost banks
or credit unions because they are largely
unfamiliar with the formal banking system
or face legal issues with migrant status (Suro
et al, 2002).

Policymakers and researchers have been
seeking solutions to these problems in order
to help facilitate the flow of remittances,
particularly toward product investments. A
groundbreaking solution that has gained
much attention in recent years is the poten-
tial for MFls to
serve the needs of

ticularly aimed at encouraging return migra-
tion (Sander 2003a). Though it is still young,
the MFI movement has vast potential for
remittance recipients, microenterprise devel-
opment and long-term sustainable econom-
ic development in Mexico and Central
America.

OVERCOMING LONG-TERM STRUCTURAL

BARRIERS

A number of longer-term obstacles also
continue to block the effective use of remit-
tances for microenterprise development in
Mexico and Central America, further hinder-
ing the effectiveness of MFls. First, under-
developed financial systems constrain the
expansion of MFls and remittance-based
services. Second, residents served by the
underdeveloped financial systems are largely
unfamiliar with the benefits of banking and
the services that they can offer investors and

en trepreneurs.
For example,
while a majority
of remittances are
distributed
through financial
institutions, only a
small portion of
remittances recip-
ients actually have
bank accounts. In
contrast, MFls

and credit unions, which supplement defi-
cient financial services in many under-served
areas, have been shown to have relatively
more success with channeling remittances
into bank accounts, thereby bringing remit-
tance recipients into the formal banking sys-
tem (lADB 2006). Increasing the amount of
remittances received through either MFls or
credit unions can therefore raise financial
participation and facilitate overall financial
development in migrant-sending countries.
In fact, services of credit unions to remit-
tance clients have expanded grea tly over

"The business and financial serv-
ices offered by MFls have the
potential to not only introduce
incentives for remittance spend-
ing in migrants' home countries,
but also to affect decisions of

remittance recipi-
ents. In 2004 the
In ter-American
D evelopmen t
Bank (lAD B)
launched a $1.6
million project
c a I led
"Mobilization of
Remittances
through Microfinance Institutions," operat-
ing in Bolivia, Colombia, Haiti, Nicaragua
and Peru. The project aims to increase the
productive use of remittances through MFls
by incorporating remittance recipients into
the formal banking system (IADB 2004b). A
model example of a successful MFI remit-
tance program is Banco Solidario, operating
between Spain and Ecuador, that offers a
low cost remittance transfer service coupled
with credit opportunities and a "Mi Familia,
Mi Pais, Mi Regreso" ("My Family, My
Country, My Return") savings account par-

migrants abroad.. "
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recent years, particularly through the World
C~uncil of Credit Unions (WOCCU). Credit
u~ons, however, do not directly encourage
nucroenterprise development in the specific
Waysthat MFls do.

.A variety of legal and regulatory issues
also tnhibit the effective efficient and trans-,
parent flow of remittances and functioning
of MFls. Many donors, governments and
other policy actors do not view microfmance
a~ an industry in and of itself, but instead
V1ew micro finance as a vehicle to serve
tnicroenterprise development. This miscon-
ception results in a weak institutional frame-
work that undermines the strength and
robustness of the industry (CGAP 2006).
The weakened institutional framework often
ac .
comparues a lack of state governmentc .
apac1tyto implement the reforms necessary
to correct for these failures. Private firms
and banks, NGOs and international organi-
Zations will need to continue to put pressure
on these governments for effective reforms
in this area.

POTENTIAL IMPACT OF

DEVELOPMENT SERVICES

REMITTANCE MArurnT
. SUccessfulmicroenterprise development
is also severely inhibited by human capital
constraints. Poor education systems in devel-
oping countries and a lack of previous busi-
ness experience lead to a general dearth of
the skills and knowledge necessary to start
and manage successful businesses. Policy has
recently focused on the importance of pro-
viding business development services to
existing microenterprises, but little attention
has been focused on the importance of
these very same services to potential
tnicroen trepreneur remittance recipients.
Business development services are training
and consulting services provided to micro,
small and medium sized enterprises to
COunter education and technical capacity
constraints to successful growth and devel-

BUSINESS

IN THE

opment of these businesses."
MFls already offer these services in

many Latin American countries, with sub-
stantial financial and technical support from
international development agencies and
banks. By channeling remittances for
microenterprise development through MFls,
new entrepreneurs and existing remittance-
based entrepreneurs would therefore direct-
ly benefit from greater access to business
development services for the overall effi-
ciency, profitability and success of their
enterprises. With these newly available busi-
ness training services, remittance recipients
may be wisely induced to make a productive
investment in a microenterprise. They could
be further encouraged by the added lure of
loans and other financial services available
through MFls. Through publicizing and
advertising these services, MFls could pro-
mote investments in rnicroenterprises
among those who might not otherwise
invest and also draw remittance recipients
into the financial system.

MOVING FORWARD: POTENTIAL FOR MFIs

AND RETURN MIGRATION

The business and financial services
offered by MFls have the potential to not
only introduce incentives for remittance
spending in migrants' home countries, but
also to affect decisions of migrants abroad.
The following discussion presents a concep-
tual framework for how MFls might be used
to.encourage return migration, with the goal
of maximizing development in the home
country. These are theoretical arguments
based on the existing evidence presented
thus far, advocating policies that would sup-
port this framework.

One of the most pressing problems
regarding migration out of Mexico and the
rest of Central America into the US is "brain
drain" (Adams 2003). Research shows that
the outflow of motivated, skilled workers
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ing to start formal microenterprises (\Vorld
Bank 2006a).

Related problems in the transfer of
remittances also reduce their effective use as
a tool for economic development. Although
transfers are typically directed towards poor
families, these transfers can lose significant
value through transaction costs such as
transfer fees and exchange rate profits.
Migrants often opt to use high cost money
transfer services instead of lower cost banks
or credit unions because they are largely
unfamiliar with the formal banking system
or face legal issues with migrant status (Suro
et al, 2002).

Policymakers and researchers have been
seeking solutions to these problems in order
to help facilitate the flow of remittances,
particularly toward product investments. A
groundbreaking solution that has gained
much attention in recent years is the poten-
tial for MFIs to
serve the needs of

ticularly aimed at encouraging return migra-
tion (Sander 2003a). Though it is still young,
the MFI movement has vast potential for
remittance recipients, microenterprise devel-
opment and long-term sustainable econom-
ic development in Mexico and Central
America.

OVERCOMING LONG-TERM STRUCTURAL

BARRIERS

A number of longer-term obstacles also
continue to block the effective use of remit-
tances for microenterprise development in
Mexico and Central America, further hinder-
ing the effectiveness of MFIs. First, under-
developed financial systems cons train the
expansion of MFIs and remittance-based
services. Second, residents served by the
underdeveloped financial systems are largely
unfamiliar with the benefits of banking and
the services that they can offer investors and

en trepreneurs.
For example,
while a majority
of remittances are
distributed
through financial
institutions, only a
small portion of
remittances recip-
ien ts actually have
bank accounts. In
contrast, MFIs

and credit unions, which supplement defi-
cient financial services in many under-served
areas, have been shown to have relatively
more success with channeling remittances
into bank accounts, thereby bringing remit-
tance recipients into the formal banking sys-
tem (IADB 2006). Increasing the amount of
remittances received through either MFIs or
credit unions can therefore raise financial
participation and facilitate overall financial
development in migrant-sending countries.
In fact, services of credit unions to remit-
tance clients have expanded gready over

"The business and financial serv-
ices offered by MFls have the
potential to not only introduce
incentives for remittance spend-
ing in migrants' home countries,
but also to affect decisions of

remittance recipi-
ents. In 2004 the
In ter-American
Development
Bank (IADB)
launched a $1.6
million project
cal led
"Mobilization of
Remittances
through Microfinance Institutions," operat-
ing in Bolivia, Colombia, Haiti, Nicaragua
and Peru. The project aims to increase the
productive use of remittances through MFIs
by incorporating remittance recipients into
the formal banking system (IADB 2004b). A
model example of a successful MFI remit-
tance program is Banco Solidario, operating
between Spain and Ecuador, that offers a
low cost remittance transfer service coupled
with credit opportunities and a "Mi Familia,
Mi Pais, Mi Regreso" ("My Family, My
Country, My Return") savings account par-

migrants abroad.. "
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recent years, particularly through the World
C~uncil of Credit Unions (WOCCU). Credit
u~ons, however, do not directly encourage
nucroenterprise development in the specific
ways that MFls do.

.A variety of legal and regulatory issues
also tnhibit the effective efficient and trans-,
parent flow of remittances and functioning
of MFls. Many donors, governments and
other policy actors do not view microfinance
a~ an industry in and of itself, but instead
V1ew microfinance as a vehicle to serve
nUcroenterprise development. This miscon-
ception results in a weak institutional frame-
Work that undermines the strength and
robustness of the industry (CGAP 2006).
The weakened institutional framework often
acc .omparues a lack of state government
c .
apac1tyto implement the reforms necessary
to correct for these failures. Private firms
an~ banks, NGOs and international organi-
ZaUonswill need to continue to put pressure
~n these governments for effective reforms
10 this area.

POTENTIAL IMPACT OF

DEVELOPMENT SERVICES

REMITTANCE MARKET

. Successful microenterprise development
rs also severely inhibited by human capital
constraints. Poor education systems in devel-
oping countries and a lack of previous busi-
ness experience lead to a general dearth of
the skills and knowledge necessary to start
and manage successful businesses. Policy has
recently focused on the importance of pro-
viding business development services to
existing microenterprises, but little attention
has been focused on the importance of
these very same services to potential
tnicroen trepreneur remittance recipients.
Business development services are training
and consulting services provided to micro,
small and medium sized enterprises to
COunter education and technical capacity
constraints to successful growth and devel-

BUSINESS

IN THE

opment of these businesses.'
MFls already offer these services in

many Latin American countries, with sub-
stantial financial and technical support from
international development agencies and
banks. By channeling remittances for
microenterprise development through MliIs,
new entrepreneurs and existing remittance-
based entrepreneurs would therefore direct-
ly benefit fro~ greater access to business
development services for the overall effi-
ciency, profitability and success of their
enterprises. With these newly available busi-
ness training services, remittance recipients
may be wisely induced to make a productive
investment in a microenterprise. They could
be further encouraged by the added lure of
loans and other financial services available
through MFls. Through publicizing and
advertising these services, MFls could pro-
mote investments in micro enterprises
among those who might not otherwise
invest and also draw remittance recipients
into the financial system.

MOVING FORWARD: POTENTIAL FOR MFIs

AND RETURN MIGRATION

The business and financial services
offered by MFls have the potential to not
only introduce incentives for remittance
spending in migrants' home countries, but
also to affect decisions of migrants abroad.
The following discussion presents a concep-
tual framework for how MFls might be used
to encourage return migration, with the goal
of maximizing development in the home
country, These are theoretical arguments
based on the existing evidence presented
thus far, advocating policies that would sup-
port this framework.

One of the most pressing problems
regarding migration out of Mexico and the
rest of Central America into the US is "brain
drain" (Adams 2003). Research shows that
the outflow of motivated, skilled workers



16 DEANNA FORD

encourages the flow of remittances through
more affordable transfer mechanisms and
continues to promote and facilitate opportu-
nities for investment in microenterprises.
MFls will need to be proactive in marketing
their services to potential target groups in
order to capture the remittance market and
incorporate migrants into the formal bank-
ing system. MFls will benefit from these
relationships due to an increased client base
and the resulting monetary resources. The
migrants will in turn be motivated by the
lure of business loans, attractive interest
rates, lower transfer fees and business devel-
opment support. Together, these incentives

for both the client
and provider will
fortify the link
between remit-
tances and MFls.

"From the outset, MFls can
engage migrants and keep them
more involved in their home

countries throughout the entire
cycle of migration and invest-

ment .."

severely weakens human capacity in low-
income countries (Lucas 2004, Lowell and
Findlay 2001). Though labor migrant popu-
lations are poor relative to the average US
worker, they are typically more educated
than the majority of the population in their
home countries. The drive of these labor
migrants to improve their lives by going
abroad suggests that they might also possess
skills - such as self-motivation, determina-
tion and an entrepreneurial spirit - that
would be beneficial in starting a microenter-
prise. Labor migrants often leave home
because they do not have access to sufficient
opportunities in their country of origin, and
they have the
means initial
inves tmen t and
networking con-
tacts to go
abroad for work.
Though they ini-
tially migrate to
improve their situ-
ation in their
home countries, they often become unwill-
ing to return if they perceive limited oppor-
tunities for socioeconomic advancement.
Labor migrants often shift their attention to
long-term goals in their host country and, as
a result, make their moves abroad perma-

Furthermore, in
as much as the
financial and busi-
ness consulting

services offered by MFls can facilitate the
establishment of profitable businesses in the
migrants' home countries, there is reason to
believe tha t MFls can also encourage
migrants to return home in order to oversee
their businesses. Undoubtedly, businesses
that are not expected to be productive or
profitable provide little lure to return. With
the help of MFI -provided services, however,
remittance funded rnicroenterprises have a
much higher likelihood of success. Given
that a migrant's original intentions of
migrating are generally to seek better
employment, such an opportunity is likely to
be a substantial incentive for return migra-
tion. This would be particularly true if the
migrant's family still resides in the country of
origin. With the current reconsideration of
immigration policies in the US and propos-
als for a new temporary worker program,

nent.
By keeping migrants involved in their

home countries and facilitating business
opportunities for remittance recipients,
MFls have the potential to make a substan-
tial impact on migra tion pa tterns from
Mexico and Central America to the US.
From the outset, MFls can engage migrants
and keep them more involved in their home
countries throughout the entire cycle of
migration and investment. Establishing rela-
tionships with migrants prior to their
planned migrations through widespread
marketing and engagement campaigns
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hit s framework could be an opportune way
to reap the greatest benefits of short-term
work opportunities in the US. The host
country would also profit from the more
tempo '.rary mtgrat10n scheme and continued

MFIs can bridge this gap through engaging
the migrant at the outset and facilitating
home-oriented goals throughout the migra-
tion process.

CONCLUSION:

HARNESSING THE

BENEFITS OF

MIGRATION FOR

LONG-TERM

DEVELOPMENT

In order to foster a
functioning migration
system, a comprehen-
sive framework first
needs to be estab-
lished that is internally
consistent with rein-
forcing incentives.
Channeling remit-
tances through MFIs

--------------------------------------------------~ has the potential to
facilitate these ends. Researchers and policy-
makers have taken steps in this direction
already, recognizing the possibilities that this
remittance/ micro finance nexus has to offer.
This paper argues for a framework that
would use MFIs to facilitate and encourage
return migration for the long-term develop-
ment of the migrant-sending countries.

It will be important to continually iden-
tify and specifically address the challenges
introduced by using MFIs to encourage
return migration for long-term development
of the home country. Field research should
continue in order to monitor and evaluate
the ability of and strategies for individual
MFIs to meet remittance clients' needs.
There is also the obstacle of expanding and
strengthening MFIs to form a more robust
industry that operates under more stringent
regulations and a sound legal framework. In
addition, MFIs face the challenge of making
responsible banking clients and potential
entrepreneurs out of a largely undereducat-

Figure 2: MFIs and Return Migration

access to low wage labor. All the players
w~uld potentially benefit-the migrant, the
OUgrant's family, the country of origin and
~hehost country. MFls could playa key role
~ encouraging and facilitating return migra-
tion, completing the cycle in order to cap-
ture the benefits of migration for long-term
~conomic development. This concept is
illustrated in Figure 2.

This illustration presents migration as a
cycle where migrants take advantage of
aVailableopportunities in order to improve
~utcomes in their home country. Ideally, this
is how migration would function- not to the
detriment of labor-sending countries, but
for their advancement and improvement in
the long-term. Indeed, research indicates
that developing countries enjoy tremendous
benefits with return migration through
financial, human and social capital accumu-
lation and transfer (Ammassari and Black
2001). Often, however, lack of opportunities
in the home country interrupts this cycle.
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process facilitated by MFIs for both their
citizens, their tax systems and the long-term
economic development of their countries.
Coordination and contribution among
actors will be necessary to ensure the success
of this process.

The potential benefits of migration for
Mexico and Central America are vast, but
much needs to be done and changed in
order to fully harness the positive effects for
broader economic development. Capturing
remittances for micro enterprise develop-
ment in a process that uses MFIs to contin-
ually engage migrants and ultimately encour-
age return migration presents itself as a pro-
pitious framework to achieve these ends. In
a global community where millions of dol-
lars are being funneled toward development
objectives, it is imperative to do everything
possible to tap into this self-motivated, mar-
ket-driven avenue toward those same ends.

ed population.
One final barrier to note is that a cata-

lyst for change will be necessary in order to
change the role of MFIs in migrant remit-
tances. Although it may be largely beneficial
to reshape the migration process into a more
temporary phenomenon with a continual
mindset on the home country for microen-
terprise investment and long-term develop-
ment, there needs to be an agent, or multiple
agents, for change that can make this hap-
pen. Governments will largely serve that
role-both in Mexico/Central America and
the US- with additional efforts from NGOs,
inter-governmental organizations and the
private sector. Indeed, many incentives are
already in place for these various actors to be
involved, and many are already assuming
their place in this process. Governments of
labor-sending countries need to be increas-
ingly made aware of the implications and
potential benefits of a circular migration

ENDNOTE

1 Business development services are generally available in the following areas: market access, infrastructure, poli-
cyIadvocacy, training and technical assistance, technology and product development and alternative financing
mechanisms (see Miehlbradt and McVay 2003 for more details).
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Asylum Denied:
Seeking Asylum in the Age of Terrorism
~erview with Bill Frelick, Human Rights Watch

R. BRENT WISNER

=Frelick is the director of Human Rights Watch s Refugee Poliry Program, through which he monitors,
znvestigates, and documents human rights abuses against refugees, a.rylum seekers, and internallY displaced per-
sons. Fron: 2002-2005, Mr. Frelick was the director of Amnesty International USAs Refugee Program.
He Was also the director of the US Committee for Refugees for 18 years. He has traveled to refugee sites
throughout the world and domesticallY and taught in the Middle East from 1979-1983. He was the editor
oj USCRs annual World Refugee Survry and monthlY Refugee Reports. The Reviews Brent Wisner and
Jacqueline Geis sat down with Mr. Frelick in December 2006, to discuss the controversy over material sup-
portp ..rOVZSlOnsfor a.rylum seekers.

Editor's Note: International and domestic laws forbid granting "refugee" status to af!Jone wh~·is a terrorist
orprovides support for terrorist activities. Such a.rylum seekers are considered undeserving of protection and/
orpose a threat to national security. ShortlY after the September 11, 2001 terrorist attacks, Congress enact-
e~ the USA PATRIOT ACT, and in 2005 passed the REAL ID Act. These laws broadened the defini-
tzon of "terrorist" and "terrorist organization" and which activities constitute a terrorist act. These laws also
e~anded an immigration ban on individuals providing material support to terrorists or terrorist organiifl-
ttons. In recentyears, several groups were denied a.rylum in the US because they fell under the broad scope of
the new d¢nitions.

W'hat do asylu»: seekrs have to worry
bout todqy that thry did not have to

worry about before 9-11?

Well it is a whole new ball game now.
!he PATRIOT ACT and the REAL ID Act
111 particular changed the definition of ter-
rorist activities, terrorist organizations and
what it means to provide material support.
They considerably broadened the definition

to the point where a normal person who is
asked what terrorism or a terrorist activity is
wouldn't recognize the distinction in our law.
It is so broad that George Washington
would have been considered a terrorist by
this modern definition.

The new definition basically allows the
United States to deny asylum to anyone it
chooses under the proviso of national secu-
rity, and in the process there are a lot of
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That's very interesting how the question
is phrased, the "final word," because in this
current War on Terror environment it is usu-
ally some security guy in some nameless,
faceless agency somewhere who probably
wields veto power. You could be talking to
the Assistant Secretary of State and have the

most positive,-------------------------------------- sympathetic
response, and
find tha t the

"... there is reluctance to amend
a bad law because no one wants
to be caught with sound-bite

negative ads in the next election
in which they would be accused

Assistant
Secretary of
State's hands are
tied by someone

of being 'pro-terrorist'." way lower on the
____________________ pay scale.

But some
"no" coming out of some security agency
can outweigh an awful lot of "yeses." The
same phenomena exists on Capitol Hill,
where there is reluctance to amend a bad law
because no one wants to be caught with
sound-bite negative ads in the next election
in which they would be accused of being
"pro-terrorist." This makes many members
of Congress scared on this issue, even
though many of them recognize that this is
a bad law.

babies being thrown out with the bath water.
In fact, a lot of innocent people who are
victims of terrorism, rather than members
of terrorist organizations, are being denied
asylum, because of the threats perpetrated
on these asylum seekers by organizations on
the Foreign Terrorist Organizations (PTO)
List. These asylum
seekers were victim-
ized by terrorist
groups through
extortion, threats,
brutality and forced
to do things against
their will. They are
then precluded from
protection on the
very grounds of
their refugee claim - because they provided
material support to these terrorist organiza-
tions. It is extremely perverse and equally
tragic.

What do you believe provoked the establishment of
the material support provisions?

The United States - particularly after 9-
11, and some of this actually pre-dates 9-11,
with the Immigration Act of 1990 and the
Anti-Terrorism and Effective Death Penalty
Act (AEDPA) and Illegal Immigrant Reform
and Immigrant Responsibility Act (IIRIRA)
of 1996 - sought to initially maximize the
discretion of the administration to keep out
anyone [who posed a national security
threat]. But these acts have actually limited
discretion, and now even if the United
States would like to admit refugees on pro-
tection grounds, we are not able to; and the
statute has also tied the hands of judges to
make reasonable judgments on protection
claims.

IVho has the final word on lvhich organizations are
considered terrorists? And wbat process exists to
make that determination?

Are there any burdens of proof put on the executive
branch to show that oneparticular organization is in
fact a terrorist organization? Or can they make such
determinations indiscnininate!y?

That again is a very good question. I
don't think there is a substantial burden of
proof there. I could be wrong. And on the
FTO list, I would be very curious to see
what ability there is to challenge which
groups belong on the FrO list. What are the
criteria for putting a group on the list, and
what are the criteria for taking an organiza-
tion off? It is not a particularly transparent
process as best as I know.
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. There are some groups that were
tnvolved in violent efforts to overthrow a
government or dictatorship 20 to 30 years
ago, but have not participated in any active
armed tr I .s ugg es in over a decade and yet
they are on this list. I am very interested to
~e _what happens in Nepal, where the
a01sts, which are on the FTO list haveffi . ,

o c1allybecome part of the government. A
tnonth ago, someone from that organization
would have been considered a terrorist, and
~ossibly in a month or so, they will be visit-
~g the US as part of a diplomatic delega-
tron, And now, if some anti-Maoist, pro-
~erican group rises up in armed conflict
aga~st them, they may now-qualify as a ter-
rO~st organization. We could end up in a sit-
ua tron where anyone in

Nepal's new govern- "The simple solution would
tnent, because of their b h
connecu· h e to add one word to t eon to t e
Maoists, will be consid- statute, which of course is
ered to have provided the word 'willingly'..."
tn t .a erial support to an
FTO, and anyone
op .

POStng the group would also be consid-
ered a terrorist under the tier three interpre-
t~tion. Essentially no one from Nepal on any
s1deof the political coin would be allowed to
seek asylum in the United States. I don't
know if it will come to that, but it is this type
of problem that have not been thought
through.

is a lot of discussion about whether doing
something unwillingly constitutes material
support since it would be under duress.

There is another approach which is to
look at what is called the Charming Betsy
rule (Murray v. Schooner Charming Betsy, 6
US. 64, 118 (1804», which requires that
domestic law comport as much as possible
with international law, international agree-
ments and international treaties. And since
the United States has acceded to the Refugee
Protocol of 1967 there is an argument to be
made that the United States is actually violat-
ing the Protocol if it excludes a refugee from
protection without establishing the individ-
ual's personal culpability for willingly com-
mitting criminal acts.

And then there is
another area to look
at with respect to
duress which is sim-
ply looking at com-
mon law. Criminal
and civil law both

Jf/'"henmaterial support is provided under duress,
:hat precedents can the courts interpret when hear-
lng an a.rylum claim disputing material support?

Well this is certainly an area that is con-
troversial. The simple solution would be to
~dd one word to the statute, which of course
rs the word "willingly," or something with a
duress exception that would make it explicit-
ly dear that to commit material support it
mUst be done willingly as well as knowingly,
Whichis already part of the statute. But there

accept that duress is
a reasonable basis for not holding a person
accountable for a criminal act. If someone
puts a gun to your head and forces you to do
something, you are not held liable. And that
is recognized across the board in both crim-
inal and civil law. Material support has this
stand-out exception, and does not incorpo-
rate instances of duress, because Congress
did not put in this phrase "willingly." It cre-
ates situations which are hard to imagine
were Congress' original intent, to preclude
from protection people who literally had a
gun put to their head to force them to cook
a meal or incidentally aid some terrorist
group.

You focus mostlY on direct material support duress, a
person putting a gun to someone s bead. What about
de facto materia! support? Growing up or being
raised in a region that is controlled fry a terrorist
organization, and simplY pqyingyour taxes - how is
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that type of material support recognized?

Well I believe a lot of that falls under the
"knowingly" provision. Are you aware that
this is an organization, and that this organi-
zation has this terrorist component? It also
really comes down to the question of what
the word "material" means. Is it intended to
mean support
material to the

was credible and had a well-founded fear of
persecution, and recognized that the Chin
National Front, the group to which she pro-
vided modest material support, was not in
any way a threat to the security of the United
States. The Chin National Front waS
engaged in armed resistance to a govern-
ment the United States doesn't support, and

they were
engaged in tradi-
tional armed
resis tance which
no reasonable

commission of
a terrorist act?

"This decision will bind immigration
judges throughout the country."

Or does "mate-
rial" mean any support? And if "material"
did mean any support, why didn't Congress
just say any support? Why did they use mate-
rial support? Frankly I don't think that is an
area that has been adequately adjudicated. I
think that in quite a lot of the instances that
we have seen the support that was given was
trivial. It was inconsequential support, not
material support. And yet the government
has argued that a pocket full of loose change
constitutes material support. They actually
said that in the Board of Immigration
Appeals oral arguments [in Matter of Ma
San Kywe (2006)], that a pocket full of
change or a glass of water constituted mate-
rial support.

How do material support provisions limit judicial
review and wba: processes currentlY exist to deter-
mine whether or not someonehas in fact provided
material support? What about de facto material
support?

These come up in the context of an asy-
lum claim. The claim goes before an immi-
gration judge, the immigration judge looks
at the statute, and the statute is written very
broadly. For example, in Matter of Ma San
Kywe, the case of a Baptist woman belong-
ing to the ethnic Chin minority from Burma,
the immigration judge and the Board 0f
Immigration Appeals (BIA) were both very
sympathetic to this woman, found that she

person would define as a terrorist activity,
but the way that the statute is written, with
broad language on terrorist activities, the
judge could not grant the woman asylum
and the BIA, saying the statute was "breath-
taking in its scope," could not overturn the
judge'S decision. This decision will bind
immigration judges throughout the country.
Appellate courts have been similarly con-
strained by the statute. In Singh Kaur v.
Ashcroft, the Third Circuit found that even
minor support, such as providing food and a
tent for a terrorist meeting, constituted
material support.

Terrorist activity is defined as one or
more people, organized or not, that use any
weapon including any dangerous device, like
a brick, to intentionally cause bodily harm to
one or more individuals or substantial prop-
erty damage where such activity is unlawful
in the place where it is committed. That is
the definition of terrorist activity and a ter-
rorist group, under what is called tier three,
which is a terroris t organization not specifi-
cally designated by the State Department
(tier one refers to organizations on a list for-
mally designated as foreign terroris t organi-
zations; tier two are organizations the
Secretary of State has "otherwise designat-
ed" as terrorist). As a result of this peculiar
definition, the immigration judge and immi-
gration board both felt bound to deny asy-
lum to this woman whom they recognized as
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A.re the", 1 .e current!} a'!)l waivers for refugee groups?

. There are waivers for refugees who pro-
vldedm . 1 . .atena support to SlX Burmese ethnic
~position groups, including the Chin, and
h 0 other groups from Tibet and Cuba. But
theSe waivers split up families. The people
t at are members of these organizations are
till

S eXcluded; they are the sons and daugh-
ters of th .ose who have been granted waivers
for p idin. rOVI g them material support. These
~alvers, while providing a few refugees asy-
bUlh,don't address the heart of the problem,
ecause none of these waivers address the

notio f d -. no uress. They are based on exemp-
hons for particular groups not on a fairer
and more reasonable policy.

Do IOU think there is value in having a more formal
lVazverprocess? Would that be a solution?

Well this problem ultimately has to be
;ttacked on legislative grounds because the
aw really just needs to be changed. But in
the m· d k d ..ean time we nee to wor a mmis tra-
tively.And unfortunately the statute requires
the involvement of three different agencies,
the Departments of Homeland Security,
State and Justice. And getting each depart-
tnent and their bureaus to agree is very diffi-
cult. Just within the Department of
l-Iolheland Security there is an alphabet soup
of bureaus that need to agree .... And just
when you think you have made a convincing
argument to one agency, you find yourself
b .
Uttlng heads against some office you never

?eard of. Unfortunately, in the current polit-
Ical and security climate, nobody wants to
take the first step or admit some refugee
who ends up being a bad guy. This is why the
~aw is written as broadly as it is, initially
~tended to provide discretion to these agen-
CIes,but in fact given the language of the
statute as well as the culture of fear in gov-

ernment, very little discretion is actually
exercised.

If there is no judicial process for determining which
organizations are terrorists, and domesticallY we
prosecute citizens for providing material support,
how is that not a violation of due process or even
freedom of speech?

It is. (Laugh.)

How can the United States strike a balance benueen
maintaining national security and abiding b inter-
national treaties?

"National security" grounds are a basis
for exemptions under international law. For
example, Article 31 and Article 1F in the
Refugee Conventions, and several other
places in various other conventions; contain
national security or terrorist exceptions.
These exclusions were in tended to be very
narrowly applied to individuals who com-
mitted very serious crimes, but" the States
have used such national security exceptions
as loopholes that you could drive a tank
through.

Take for example a young man from
Uzbekistan who is currently in detention in
Pennsylvania and at risk of being deported
to Uzbekistan. He was living in an apartment
with two guys, and they used a shared com-
puter. The FBI discovered that someone on
this computer had visited an Al-Qaeda web-
site. The government produced no evidence
that he had engaged in any violent activities
or that he had any friendships or other con-
nections with anyone the the US considers
dangerous. This young man had strong
grounds for an asylum claim and withhold-
ing of removal but was denied both on
national security grounds. Citing In reA-H-,
in which the attorney general argued that a
danger to national security need not be seri-
ous or significant. In other words, he was
essentially saying that any danger to US secu-
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definition of material support. The Taliban
was the established authority. The Northern
Alliance was illegally opposing them and
using weapons and dangerous devices to
oppose them, and the United States was sup-
plying those weapons and dangerouS
devices. The United States was providing
material support for the Northern Alliance

for their "terroris t
activities" agains t the
Taliban. And today, as
we speak, the United
States, in its obliga-
tions under the
Geneva Convention 1S
providing protection

to a group of Iranian Exiles, called the
Mojahedin-e Khalq, inside Iraq, which is on
the Foreign Terrorist Organizations list.
This group is listed as a Foreign Terrorist
Organization and the United States, US sol-
diers, is protecting them, and if the US sol-
diers weren't there, these people would be
slaughtered. I am glad that [the soldiers] are
there. But it is an anomaly - to say the least -
that the United States under its Geneva
Convention obligations is supporting a
group that according to its own law is a
Foreign Terrorist Organization and is in fact
providing material support to those people.

So if the US government is doing it, and
the American soldiers are doing it, it is hard
to function in this world in conflict situa-
tions without [providing material support by
the US definition], particularly if you are
providing humanitarian assistance.

"What this case really shows ...
is that national security claims

can really be used .in the
broadest terms."

rity, broadly encompassing US economic
and foreign interests, any non-trivial threat
could be used to deny asylum. They admit-
ted that they did not know if this young man
was the person looking at the website, but
the possibility was enough of a threat to
deny asylum.

The BIA assured him that he would not
be deported to his
home country
because it deferred
his removal under the
Conven tion Agains t
Torture. Low and
behold, a few months
later, he receives a let-
ter from the Department of Homeland
Security that they are seeking diplomatic
assurances from Uzbekistan that they are
not going to torture him upon return.

What this case really shows, aside from
material support concerns, is that national
security claims can really be used in the
broades t terms.

According to current material support provisions, it
is legaltoprovide medicine to a terrorist organization
but illegaltoprovide thefood or the doctorsto admin-
ister that medication. H02V do these laws affect
humanitarian efforts during emergencies? What
implications do they have for organizations which
provide aid?

... You could actually apply this to the
US government. The US military came into
Iraq to oppose the established regime of
Saddam Hussein. The United States itself
was engaged in activities that would fit the
definition of terrorist activities under our
own law.... The man who helped identify
for the American solider where Jessica
Lynch was being held was arguably provid-
ing material support to the United States.
Similarly, support of the Northern Alliance
against the Taliban would fit the US legal

What is the solution tofixing thesematerial support
issuesi

Changing the law is fundamentally the
solution. It is a bad law.Whatever the court
decisions, whatever administrative waivers,
let's just change the law. Congress needs to
take the [mal step to fix this. With the defi-
nition of terrorism being indistinguishable



INTERVIEW WITH BILL FRELICK, HUMAN RIGHTS WATCH 27

from m host ot er armed opposition to any
authority: d h' .h' ,an t e matenal support bar itself

l
avtngsuch broad ramifications the materi-

a supp ,
. ort statute absolutely needs to be
hghtened id .to 1 entify people who really do
Pose a th Possi . .. rear. ossiblv changmg the defini-
hon of " . 1"al tnatena to mean support "materi-
to the "

d
. C0mtn1SS10nof a terrorist act," or

a ding" illinw gly" to the provision to make
an exemption for situations of duress. It
would b 1 h . .. e a so elpful to clanfy that terronst
alChvitiesmust threaten the US or US nation-
a s as it .li ' 1Soverly broad to have any estab-
shed op ". posinon to any established authori-7 tn.any country anywhere in the world. The
aw is so b d ir iroa rt 1SJust dangerous.

To what "
b

extent doyou think that the conversation
a Out im' .. mzgratzon reform has taken awcg from
ISSUes r, .J'egaruzngmaterial support?

When it comes to comprehensive immi-
gration r £. .aff e orm, the issues are so broad and it

ects so tn Am' d . .The . any encans an tmmlgran ts.
matenal support bar to be honest is

sOlUthinf e g that most Americans are unaware
~ .and doesn't really affect them in any

f
O£t1ceableway. This is something that

a ects lari .a re atively small number of refugees
oVerse .D' as wanting to be admitted to the
ntted States and asylum seekers here or

asylee h
h

s W 0 want to adjust their status who
aVep . 1revtous y been gran ted asylum or are

iPlying for family to join them. That's it.
nd so to the extent to which Americans are

even aWare of those groups of people is

questionable. I don't fault Americans, but I
do fault members of Congress for not being
aware of what may be a relatively small
group in the immigration debate, but while
quantitatively small compared to all immi-
grants, qualitatively is very important to
what traditionally the US has stood for from
its inception. I think we have really strayed
from that tradition in the last few years. For
example, 70 percent of refugees from
Colombia are denied US admission on mate-
rial support grounds, and the refugee reset-
tlement program in South America has
ground to a halt.

What doyou think the ne» Congress is going to do,
if at!)'thing?

... This is an issue where Democrats
have tended to run as scared as Republicans,
and nobody wants to be seen as being soft
on terrorism. I am old enough to remember
the Cold War and the fear of being per-
ceived as soft on Communism; it was the
same bug-a-boo in many respects. Far be it
for a politician, who had to face the voters,
and has someone doing attacks ads that
accuse him or her of being soft on terrorists.
There actually have been attacks ads in the
last couple of elections where peoples' faces
would morph into a picture of Osama Bin
Laden. You can talk to members of
Congress and they can be eminently reason-
able on the issue and sympathetic, but do
they have the courage to come forward and
fix a bad law? That's the question.

t~rent Wisner is an Interview Editor for the Georgetown Public Poliry Review. He is a master} student at
e Georgetown Public Poliry Institute and a law student at Georgetown Law Center.





Explaining Disparities in Asylum
Claims

MINGH. CHEN

~his paper examines the effects of institutional design and legal culture on a.rylum adjudication. Noting a
dlspanty in the rates at which a.rylum is granted l?J Immigration Judges and A.rylum Corps Officers, this
paper sets forth several frypotheses that mcry explain the disparity. Highlightingfeatures of each forum that
tnqy be associated with approval rates, ibis paper suggests that the two-tiered a!)llum ac!Judication syster»
~nCOUragesasylum-seeeers with the-strongest claims to utilize cifftrmative application procedures while dissuad-
~ng~hosewith weaker claims from presenting their claims to a.rylum officers. Moreover, this paper argues that
Institutional features of a!)llum acJjudication engender an ethos that favors a!)llum applicants in the A!)llum
CO?s but disfavors them in the Immigration Courts. Accordingly, changing the patterns of a!)llum acJjudi-
catton .,s reqlllres changes to both workplace structure and workplace culture.

The dramatic public protests seeking
comprehensive immigration reform
from the 109th Congress eclipsed an

effort to reform the decision-making proce-
dure for political asylum. A little-noticed
provision contained in the Senate Bill 2454
(DS Government Printing Office 2006)
'Would have concentrated all immigration
appeals in the Federal Circuit Court of
A.Ppeals, an administrative court that cur-
rently focuses on 1,500 patent cases and
handl ... (L' kes no imrrugratron matters lpta
2005). The question of how these cases are
handled is particularly sensitive because they
~ically address the highly-charged political
ISSUeof asylum and the reform efforts
respond to scathing criticism of asylum
adjudication.

In early 2006, US Attorney General
A.lberto Gonzales distributed memos to

hundreds of federal judges launching a
"comprehensive review" of the immigration
system and expressing dismay over reports
of "intemperate or even abusive conduct" in
the Immigration Courts (Maclean 2006).
Asylum applicants' rights advocates have
long complained of "a pattern of biased and
incoherent decisions in asylum cases" and
were notably joined by Seventh Circuit Judge
Richard Posner, who announced that "the
adjudication of these cases at the adminis-
trative level has fallen below the minimum
standards of legal justice" (writing for
Benslimane v. Gonzales, 430 F.3d 828, 830 7th
Cir. 2005). These critiques stem in part from
a surge in immigration cases before the fed-
eral appeals courts, whose caseloads includ-
ed 12,000 appeals of asylum determinations
in 2005, an increase of 14 percent since
2001. In the Second and Ninth Circuit,

A~knowledgements: The author would like to thank Robert Kagan, Kate Jastram, an anonymous reviewer, and the
editors of GPPR for their thoughtful edits on this piece.
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legal activists and social scientists who seek
to improve the quality of justice dispensed
in administrative agencies. It also poses
questions to guide further research on asy-
lum adjudication.

encompassing New York and California
respectively, nearly 40 percent of federal
appeals involved asylum claims (Office of
the Circuit Court Executive 2004). However,
criticism also stems in part from an asylum
adjudication system that has been plagued by
structural problems and long-standing polit-
ical vulnerabilities (Swarns 2006).

Social science literature focusing on
Immigration Courts as a case study of
administrative adjudication is scarce.
Nevertheless, at least two strands of scholar-
ship have emerged regarding the way that
administrative agencies organize their inter-
nal decision processes. The first strand
attempts to specify "the principles that can
be used to evaluate the justice inherent in
administrative decision-making" (Adler
1993) and to determine how administrative
decision-making should ideally be organized.
The second and related strand marshals an
empirical study of administrative decision-
making to conceptualize the relative merits
of different institutional designs (Mashaw
1983; Kagan 2006). In the tradition of these
empiricists, this paper uses social science
concepts as an analytical framework to
explain the effects of institutional design
and legal culture on asylum adjudication.
Part I sets forth the substantive and proce-
dural legal standards that govern asylum
determinations and summarizes the most
significant reforms to the processing of asy-
lum applications. Part II separately describes
the affirmative and defensive asylum appli-
cation procedures and characterizes the
nature of decision-making in each mode of
adjudication using terms from the literature
on case-processing within administrative
agencies. Part III sets forth some possible
effects of the institutional design of asylum
adjudication and uses descriptive statistics,
exploratory interviews and site observations
to assess their validity. The conclusion
reflects on the importance of these findings
for the very different reforms proposed by

PART 1
A. Overview of Asylum Applicatioll

Processing in the United States
As a modern legal cons truct, asylum

involves two essential components: protec-
tion from immediate punitive action and a
careful objective determination of the need

for longer-term protection.1 While the
notion of asylum has long existed in the
United States, a clear legal foundation for
asylum was not laid until the US explicidY
incorporated the international definition of
refugee into immigration law by enacting the
Refugee Act of 1980. The Refugee Act
modified the Immigration and Nationality
Act (INA) to define a refugee as someone
who is unable or unwilling to return to her
country of nationality "because of persecu-
tion or a well-founded fear of persecution"
on account of race, religion, nationality,
membership in a particular social group or
political opinion. US immigration law man-
dates different procedures for dealing with
those refugees who apply for protection
while outside of the United States (econom-
ic refugees) and those who apply after arriv-
ing in the country (political refugees). The
linchpin of obtaining political asylum is
demonstrating a "well-founded fear of per-
secution" through individual testimony, doc-
umentary evidence, and expert reports on
the country conditions precipitating an
application for asylum (Anker 1994).

Typically, asylum applications in the
United States are adjudicated in two forums
governed by different styles of claim review.
Following the investigation, the Attorney
General announced 22 measures to improve
the quality of asylum adjudication. Most of
these have yet to be implemented (US
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Co "
F tntnisslon on International Religious
reedom 2007). Applicants who apply for

asylum
S

once they have entered the United
tates typ' 11, tea yon a short-term visa such as
a student " , ,, or tounst VIsa or WIthout mspec-
uon file licari ,f' an app canon with the Department
~hHomeland Security (DHS) Asylum Corps

hre
nproceed to have their claims reviewed

tOugh" a non-adversarial process termed
f affltmative asylum" (US Court of Appeals
Orthe Se h C' ,vent ircurt 2005). If not granted
asylum by DHS, or if the asylum applicant
request ' d 's It Urtng removal proceedings, the
asylum liapp cant may renew his claim before
an admini " , ,D stranve tribunal located WIthin the
I ep~rtm~nt of Justice, Executive Office of
I~gratlon Review (EOIR). In
111nugration Courts, immigration judges
condu t 'I lik '
h

c rna - e proceedings to determine
t e 'R ments of the asylum applicant's claim.
f egardless of whether the claim is presented
lor ,the first or the second time in
~gration Court, the immigration judge
c~nslders the asylum claims de novo or
WIth 'b Out deference to the previous findings
y an asylum officer (Anker 1994).

B. Si 'figni icant Reforms in Asylum
Proc 'esstng Procedures

I While the substantive standards for asy-
Uth have remained relatively cons tan t the
Proced h h ", ures ave c anged dramatically over
~e. According to section 208 of the INA,
J:IS is responsible for deciding asylum

c,lallns and for developing specific regula-
~ons establishing the criteria and procedures
Orgranting asylum in the United States. For
the,first ten years, asylum applications were
reVIeWed along with other immigration
a~plications by generalist examiners in INS
~strict offices. These examiners were pro-
VIded no special training in interviewing
~efugees and possessed little access to asy-
Uth-related legal or other information
~Anker 1994). Their decisions were reviewed
y INS administrative law judges, renamed

immigration judges after an internal reorga-
nization of the Department of Justice
(DOJ) , whose decisions were subject to
appeal in an administrative tribunal called
the Board of Immigration Affairs (BIA).
Decisions of the BIA were subject to judi-
cial review in the federal courts.

In 1990, the DOJ decided to create a
specialized group of front-line adjudicators
who would be able to gather the relevant
facts to make informed decisions in these
unique cases. Final regulations established
the United States Asylum Officer Corps
(AOC), a professional cadre of officers spe-
cially trained in refugee and human rights
law, conditions in countries of origin and
interviewing refugees. These regulations
took responsibility for asylum cases away
from INS district offices and placed it in the

"The linchpin of obtaining
political asylum is demon-
strating a 'well-founded fear
of persecution' through indi-
vidual testimony, documen-
tary evidence, and expert

reports on the country condi-
tions precipitating an appli-

cation for asylum."

hands of the AOC in an effort to profes-
sionalize asylum adjudication and to insulate
it from foreign policy.2 The eight asylum
offices currently in force became operational
by 1994, along with a Resource Information
Center to keep asylum officers informed of
human rights conditions in countries around
the world.

By most accounts, the 1990 creation of
the AOC significantly improved the quality
of decisions on asylum applications.
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er period of time. Previously, an asylum o~fi-
li ncer who wished to deny an app catlO

would file a Notice of Intent to Deny, allow
the applicant time to rebut the proposed
decision, and issue a denial if not persuaded
by the rebuttal; the applicant could then
renew the asylum claim before an immigra-
tion judge. Under the new rules, if the asy-
lum officer finds an insufficient basis to
grant asylum, the case is automaticallY
referred to an immigration judge for a
review that includes a ruling on the issue of
deportability. As a result of these reforms,
the backlog fell dramatically and the number
of new asylum applications also decreas~d
from over 147,000 in FY 1995 to 46,000111

FY 2003.3
Subsequent statutory changes stream-

lined the processing of asylum applicants by
instituting expedited removal of asylum
applicants who lack proper documentation
at ports of entry," heightening the pre-
screening security requirements of the asy-
lum programS and curtailing appeals to the
BIA 6 and the federal courts.f Following the
terrorist attacks of September 11, 2001, the
Homeland Security Act of 2002 transferred
INS functions to the newly-created
Department of Homeland Security, includ-
ing operation of the Asylum Program, and
grouped the BIA and functions previously
preformed by immigration judges within the
DO] Executive Office for Immigration
Review. This reorganization separated the
enforcement and immigration service func-
tions into independent agencies. Prompted
by the US Commission on International
Religious Freedom's 2005 recommendations
for immigration and asylum reforms, DHS
appointed a senior advisor for Refugee and
Asylum Policy in February 2006.
Information has not been made publicly
available on his authority, responsibilities or
the resources at his disposal (USCRIF

Report Card 2007).

However, the asylum process was slow and
cumbersome. The asylum program suffered
from two major flaws which made it vulner-
able to abuse: (1) the understaffed AOC was
overwhelmed by the volume of asylum
applications filed, and lengthy backlogs
developed in the early 1990s and ballooned
to more than 425,000 applications in 1995,
with nearly two-thirds of claims augmenting
the backlog each year (Office of the Circuit
Court Executive 2004); (2) employment
authorization was granted to asylum appli-
cants at the time they applied, providing an
incentive for asylum applicants who wanted
to work in the US to apply for asylum
regardless of the validity of their claim. As a
result, individuals who had exhausted all
other options for remaining in the US could
stay in the country for a prolonged period of
time simply by illing an asylum application
and becoming lost in the backlog, even if
they had no valid claim to asylum. In 1993,
public and political attention to the flawed
asylum systern intensified when the media
reported that Mir Aimal K.ansi, who killed
two Central Intelligence Agency (CIA) oper-
atives in front of the agency's headquarters,
and Ramzi Yousef, who was involved in the
1993 World Trade Center bombing, had
been allowed to remain in the US while their
asylum applications were pending. A public
outcry concerning the inefficiency of asylum
adjudication fueled significant reforms and
increased funding in 1995. The number of
asylum officers more than doubled, and the
number of immigration judges increased
from 75 to 210. In addition, employment
authorization was no longer issued at the
time of asylum application and could only
be sought if asylum was granted or in
increasingly rare instances of delay. A target
of 180 days for processing of asylum appli-
cations was instituted, which is met in 91
percent of cases (Beyer 1992). Moreover, the
asylum process itself was streamlined so that
a final decision could be reached in a short-
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Figure 1
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Asylum-seeker has not been placed in removal
proceedings
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Asylum -seeker has been placed in removal
proceedings
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Asylum-seeket affirmatively submits his or her Asylum applicant arrives in one of three
asylum applica tion to a USCIS Service Center ways:

• Asylum application referred by an
asylum officer to an Immigration Court
• Tried to enter the US at a port -of-entry or
interior apprehension without proper
documents and wa s found by asylum officer
to have a "credible fear of persecution"

• Placed in removal proceedings for
immigration violations or "deportable"
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Asylum-seeker appears before asylum officer Asylum-seeker appears before Immigration
(within DHS) Judge (within DOJ, EOIR)

~----------------------------------~-----------------------------------j
NOn-adversarial interview Adversarial court hearing

-------------------------------------~--------------------------------~
PAR'!' II
. For all of its complexities, asylum adju-

dication provides a fruitful setting for under-
s~andingthe varieties of administrative deci-
~IOn-making.Depending on when the claim
Is ftIed, an asylum applicant participates in a
non-adversarial hearing before an asylum
offtcer or an adversarial hearing before an
Itnmigration Court; many times th~ appli-
C~nt'sclaim is heard in both settings. This
diVided structure of claims review, with its
repetition of de novo review before distinct
entities, provides a useful comparison of the
effects of institutional design within a single
~o1iticalsystem and within a single substan-
tlve area of administrative decision-making.
. Part II of this paper describes the two-
tl~red structure of asylum processing and
highlights the key differences between the
afftrmative and defensive application proce-
dures.

A. Affirmative Asylum Applications
An asylum applicant may apply for asy-

hun "afftrmatively," that is, without having
been previously arrested or otherwise placed
in removal proceedings, by submitting an 1-
589 asylum application to the DHS. An asy-
lum officer schedules an in-person interview,
typically within 43 days of application, "to
elicit all relevant and useful information
bearing on the applicant's eligibility for asy-
lum."S Over the course of an hour, the asy-
lum officer elicits information from the asy-
lum application, personal testimony, corrob-
orating evidence, reports on country condi-
tions and relevant laws. Usually, two or three
case interviews are conducted each morning.
Afternoons are spent making case determi-
nations based on the interview and asylum
application, assisted by both informal dis-
cussion and formal review of cases with
supervisors. In order to meet productivity
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eligibility are predominantly based on the
expert judgment of asylum officers, who
self-consciously operate as specialists in the
knowledge and skills associated with asylum
interviews. Although the face-to-face inter-
view makes the fact-gathering process rela-
tively participatory, the officers' initial deci-
sions render the organization of decision-
making authority predominantly hierarchi-
cal, because they are internally reviewed by
supervisors who ensure that claim determi-
nation is centralized within hierarchical asy-
lum offices. While seemingly counterintu-
itive, the 1995 reforms seeking to profes-
sionalize the asylum corps made the deci-
sion-making style less formal, not more for-
mal. For example, the elimination of written
opinions and notices of intent to deny
meant that asylum officers were entrusted
with greater decision-making authority and
were insulated from direct challenges by the
parties. Interviews endeavor to collect "the
story" rather than to test the witness or chal-

lenge her story (K.agan 2001).9

Figure 2: Asylum Cases Filed with USCIS Asylum Officers -
Other Cases Grant Rate

t;rant Rate

Cases Granted Cases Denied (cases
Closures (on merits) complete~

FY 2000 16,556 1,708 19,582 90% 44%____

FY 2001 20,290 1,522 25,147 93% 43% -
FY 2002 18,880 1,581 33,456 92% 36% -
FY 2003 11,434 1,539 26,483 88% 29%-
Average 16,790 1,588 26,167 91% 38% -..In order to[aalitate comparisons of DHS and EOIR data, grant rates are reported as percentages of cases atljudicated on ments
and overall in the table above. Data for cases ''granted'' and "denied" are taken from the DHS Office of Immigration Statistics,
Statistica/Yearbook (FY1973-2003). "Other case closures" refers to administrative closures, cases referred to an immigrationjlldg

e

(e.g. due to mandatory statutory bars/ exclusions), and failures to appear. "Grant rates" are calculated as follows: cases
granted/ (granted+denied) (on merits) and casesgrants/ (granted+denied+ other) (casescompleted).

goals, each case must be completely adjudi-
cated in three and one-half hours, including
review of the application, researching coun-
try conditions, interviewing the applicant,
evaluating the applicant's credibility, per-
forming security checks and writing the final
decision (Ewing and Johnson, 2005).
According to D HS headquarters, this
process allows asylum officers to process the
required 18 asylum applications during each
two-week pay period. At the end of that
two-week period, a batch of applicants
returns to hear the asylum officer's decision
and to complete any remaining paperwork.
If successful, the asylum-seeker obtains legal
status and becomes eligible for naturaliza-
tion within one year. However, if unsuccess-
ful, the claim is referred to an immigration
judge for a new hearing on the merits
(Ewing and Johnson, 2005).

Based on USCIS figures, from FY 2000
to FY 2003, the Asylum Corps completed
work on 44,545 claims per year, on average.
Of these cases, the number of cases
approved was, on average, 16,790. This grant
rate represents, on average a 38 percent
approval rate when calculated as a percent-
age of all cases reviewed.

Asylum officer interviews are non-
adversarial (PBS 2000). Determinations of

B. Defensive Asylum Applications
In Immigration Court, immigration

judges hear asylum requests in courtroom-
styled proceedings of an adversarial nature.
The asylum applicants appearing before
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Figure 3: Asylum Cases Filed with EOIR Immigration Judges
r---

Grant Rate

Cases Granted Cases Denied
Other Cases Grant Rate (cases
Closures (on merits)

';::---_ completed)
Fy 2000 9,703 10,569 34,644 37% 18%~
Fy 2001 10,000 15,037 37,001 40% 16%
~2002 10,977 18,389 45,268 37% 15%~
Fy 2003 13,376 31,147 31,147 37% 20%
~ 11,014 38,240 38,240 38% 17%
D
.1atafor cases ''granted'' and "denied" are taken from the EOIR Statistical Yearbooks in FY 2003 and FY 2005. "Other case
closures"are calculatedfrom the same. "Grant rates" are calculated asfiollows: casesgranted/ (granted+denied) (on merits) and
Casesg /
r. . rants (granted+denied+other) (cases received). Since EOIR has onlY one statistical reporting system that reports "cases
ecelved"Co '. rather than "cases completed," grant rates are averaged over a jour year period to make case receipts more comparable to
fJJpletzonJ.

them concede removability but raise asylum
as a d f .
I
e ense to deportation. Usually, they are

Pac d . -b . e 111removal proceedings after: (1)
etng discovered by immigration inspectors
to be undocumented or out-of-status, (2)
c°llltni .h .tUng a deportable crime that makes
t em 111eligible to remain (e.g. crime of
1b.oral turpitude), or (3) being referred by an
asylum officer who declined their initial
r~quest for asylum after finding an insuffi-
CIent b .. aS1Sto grant. Asylum applicants are
entttl de to counsel, at no expense to the gov-
ernment, and a considerable portion (35-48
percent, upward to 90. percent in expedited
t~moval cases) obtain representation by the
~e their case is heard on the merits. The
~gration judge hears the applicant's
a~ and also hears any concerns about the

\Talidityof the claim raised by the govern-
1b.ent, which is represented by a DHS attor-
ney. After direct and cross examinations of
~heasylum applicant and any witnesses, the
~gration judge makes a determination of
eligibility and delivers an oral decision from
t~e bench ..If the applicant is not found eli-
gtble for asylum, the immigration judge
determines whether the applicant is eligible
for any other forms of relief from removal
(e.g.voluntary departure). If not, the immi-
gration judge will order the individual

removed from the United States, within 30
days of a denial decision from an immigra-
tion (Anker 1994).

In FY 2003, Immigration Courts
reviewed roughly 60,000 cases concerning
asylum, in addition to many more raising
non-asylum issues (e.g. adjustment of sta-
tus). Of those heard on their merits, 13,376
asylum requests were granted and 22,415
asylum requests were denied. An additional
31,147 were denied for reasons unrelated to
the merits of the case.

As a mode of policy implementation
and dispute resolution, Immigration Courts,
like many other federal courts, are character-
ized by adversarial legalism. The decision-
making style is formal, with the petitioner
and the respondent (the DHS) typically rep-
resented by counsel and the immigration
judge ruling from behind an elevated bench.
The asylum-seeker, who is assigned an "alien
number" that serves as a case identifier,
refers to the judge as "your honor." Counsel
take turns presenting their claims and evi-
dence. While the rules of evidence and civil
procedure do not strictly apply, the process
nevertheless approximates federal litigation.

The merits hearing is participatory.
Testimony is delivered through direct and
cross examination of witnesses, although the
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sketched in Part LA, for example, compli-
cate comparisons of asylum decision-mak-
ing in the Asylum Corps and the
Immigration Court. Perhaps because the
numbers are not readily available in a format
that facilitates comparison, few studies have. 1
compared the grant rates in the adversarta

and non-adversarial setting. Allowing for
these limitations, this section presents pre-
liminary findings based on comparisons of
the grant rates in the non-adversarial setting
of the Asylum Corps and the adversarial set-
ting of. the Immigration Court. While these
comparisons are necessarily qualified, the
essential finding that asylum applicants fare
better in non-adversarial settings is sound. It
is noteworthy for reasons that will be dis-
cussed in the conclusion.

By all accounts, it has never been easy to

obtain asylum. The asylum process subjects
an applicant to multiple security checks and
interviews; it is designed to weed out indi-
viduals and stories that are not credible.
Both asylum officers and immigration
judges grant asylum in a minority of cases.
As indicated in figures 2 and 3, asylum offi-
cers grant approximately 38 percent of asy-
lum applications as compared with approxi-
mately 17 percent in Immigration Court (or
91 percent and 38 percent on the merits).
Stated either way, asylum officers grant their
cases twice as often as immigration judges.
This section presents several hypotheses for
the differing grant rates, beginning with the
possibility that the cases differ, moving to

the possibility that the decision-makers dif-
fer and ending with the possibility that adju-
dicatory settings differ.

regulations permit the immigration judge to
engage in questioning to a greater extent
than in a federal district court. Documentary
and real evidence may be introduced into the
record to corroborate or discredit the credi-
bility of the petitioner and her story of per-
secution. Rights may be reserved or waived
by counsel; objections are sustained or over-
ruled. Proceedings are audio taped and sub-
sequently transcribed; the decision of the
immigration judge is orally delivered from
the bench and typically includes citations to
legal precedent and documentary evidence
(Anker 1994).

PART III
Asylum advocates who urge increasing

procedural protections for applicants might
assume that applicants have their best
chance before the immigration judges. In
fact, comparing the grant rates of asylum
officers and immigration judges suggests
that applicants have a better chance of
obtaining asylum in the non-adversarial set-
ting of the DHS interview (91 percent) as in
the quasi-judicial Immigration Court (38
percent).10 The difference is even more stark
when asylum claims are broken into affirma-
tive applications and defensive applications.
Descriptive statistics about the dispositions
in asylum cases constitute a limited compar-
ison of adversarial and non-adversarial deci-
sion making. Nevertheless, they provide a
useful starting point for understanding the
effects of institutional design on administra-
tive adjudication insofar as they summarize a
range of variables acting upon the ultimate
outcome - to grant or deny asylum - while
excluding a range of other possible influ-
ences that would arise in a cross-country or
cross-agency study of eligibility determina-
tions.

It bears noting that numbers pertaining
to asylum adjudication are hard to come by.
The sweeping reforms in the substantive and
procedural requirements for asylum

Hypothesis One: Asylum Officers Skim
the Easy Cases, Leaving the Harder
Cases to Immigration Judges

A partial explanation for the dramatic
difference in grant rates is that the pool of
cases that reach the Immigration Judges tend
to be less meritorious, on average. That is, a
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Figure 4: Percent of Asylum Applications Filed with the Immigration Service
(USCIS/INS) & Executive Office for Immigration Review (EOIR) That Were

Successful
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~our~e:Office of Immigration Statistics, Department of Homeland Security, 2003 Yearbook of Immigration
~atlstics, September 2004 and Executive Office of Immigration Review, Department of Justice, FY 2003 Statistical
ear Book, April 2004.

si 'fi
gtu cant percentage of the Immigration

COurtdocket consists of affirmative asylum
claims. Unders tanding how affirrna tive
applications that have previously been
~rn~d d~wn by the asylum corps flow to the
~ratlon Court (part II) and adjusting
the numbers to exclude non-discretionary
closures, a portion of the 62 percent of
affltm . Iiatrve app cants deemed to fall short
of the required standard by the asylum offi-
Cer .Constltute part of the 80 percent of
applicants in removal who are subsequently
denied by the immigration judge. These
~ases always had a lesser chance of prevail-
lUg.For example, Petitioner X may testify
that her male relatives vowed to kill her in
a,ccordance with a Jordanian honor killing
tttual; her claim may be based on her mem-
bership in the female-gendered "social
group," a relatively novel statutory ground.ii

Asylum Officer X declines to grant
Petitioner X asylum. A competent attorney
is assigned to Petitioner X prior to the immi-
gration judge's consideration of the case.
Attorney X bolsters the record with
Amnesty International reports of honor
killings in the very same tribe from which X
hails and produces substantial evidence that
relocation elsewhere is not possible. Despite
X's efforts, the unsettled legal precedent on
whether gender constitutes a "social group"
would remain the same. The immigration
judge will likely rule against Petitioner X
when the claim is renewed, even if the stan-
dard of review remains de novo. In contrast,
it appears that clear winners rarely reach the
Immigration Court. Whether based on
strong facts or strong legal precedent, this
paper hypothesizes that the more clearly
meritorious cases will be "skimmed" by asy-
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Figure 5

Types of Cases in Asylum Corps
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lum officers, thereby precluding review by
an immigration judge.

Moreover, the winnowing effect would
be intensified by strategic behavior on the
part of the applicants. Suppose that an asy-
lum applicant resides in the US and is out-
of-status. As Brooklyn Defender Services
immigration attorney Isaac Wheeler points
out, "counsel will only advise that asylum
applicant to file an affirmative claim and
identify himself to customs if he has a
decent chance of winning - otherwise com-
ing forward would be foolish, especially now
that ftling the claim does not yield work
authorization in the short term." (\Vheeler
2006) New York State Defenders Services
Attorney Alina Das added that affirmative
applicants who apply soon after their arrival
in the US may have other advantages, such
as greater access to corroborating docu-
ments and a sharper memory of their perse-
cution (Das 2006). The first hypothesis cer-
tainly seems plausible, although more infor-
mation about the scope of the phenomenon
and other variables would be helpful ill

assessing whether it is a primary factor.

Hypothesis Two: Defensive Applications
Skew Grant Rates for Immigration
Judges

Unlike the AOC, Immigration Courts

Types of Cases in Immigration Court

• Affirmative Caseload 0 Defensive Caseload

make asylum determinations in two types of
cases - affirmative applications that arrive on
appeal from the Asylum Corps and defen-
sive applications that arrive during removal
proceedings. The lower grant rate in
Immigration Court reflects that some of the
cases have been filrered through the asylum
corps (the winnowing or skimming hypoth-
esis). However, more explanation is neces-
sary. The second hypothesis posits that the
grant rates are skewed by the inflow of cases
from the defensive application process.

Why might defensive cases be viewed so
much less favorably than affirmative cases?
Several reasons are possible. Immigration
lawyers may advise applicants whose cases
seem particularly strong to proceed with the
affirmative asylum process. In contrast,
applicants with weak cases may be advised
by counsel to try to avoid the asylum process
and instead present their cases only if they
have been apprehended, placed in removal
proceedings, and required to raise asylum as
a defense to removaL Once this happens,
defensive applicants have nothing to lose
and much to gain by raising the asylum
defense. Wheeler admits that "people in
removal proceedings have an incentive to
bring any colorable defense to removal,
including a relatively weak asylum claim --
they have nothing to lose, after all" (Wheeler
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Figure 6: Affirmative vs. Defensive
Asylum Applications

Affirmative Defensive
Grant Rate Grant Rate

FY 2001 44% 33%

FY 2002 44% 28%
FY 2003 44% 26%
FY 2004 45% 26%
FY 2005 44% 28%

2006) ..Also, immigration judges may be less
sympathetic to asylum applicants who have
been caught by border control or customs
and brought in for removal proceedings.
This negative bias would mirror public dia-
logue about asylum applicants as law break-
ers, either for the perceived crime of being
out-of-status or the real crime that led to
subsequent revelation of lacking status.

As it turns out, in FY 2003 approximate-
ly 22,708 cases were referred to the
Immigration Court. An additional 13,012
asylum requests arose through the defensive
application process that year. The total num-
ber of asylum cases heard in Immigration
Court in FY 2003 would have been 35,720;
as in most years, two-thirds of the asylum
caseload consists of afftrmative applications
and one-third consist of defensive applica-
tions. For the affirmative cases, approxi-
mately 44 percent were granted
(9,912/22,708). For the defensive cases, less
than 30 percent were granted
(3,405/13,012). This number is consistent
with others in recent years (Figure 6).12
However, as Immigration Judge Marilyn
Teeter pointed out in an interview on
March 21, 2006, the same asylum appli-
can ts who have stayed long enough to be
discovered will have established commu-
nity ties and developed "reliance inter-
ests" that merit sympathy from other
judges.

The first two hypotheses suppose that

the substance of the cases under review dif-
fers. The next two hypotheses suppose that
the characteristics of the decision-makers
differ. At least two types of characteristics
may be relevant to the outcomes of claims
determinations. Hypothesis three considers
individual attributes of the asylum applicant
such as demographic profile or country of
origin, plus individual attributes of the deci-
sion-maker such as prior occupations and
ideological preferences. Hypothesis four
considers the influence of the task environ-
ment where asylum adjudication IS per-
formed and local political culture.

Hypothesis Three: Predispositions of
Asylum Corps and Immigration Judges
Impact Outcomes

Preliminary data shows that the grant
rates vary in accordance with the demo-
graphic characteristics of the applicant and
adjudicator. In both the Asylum Corps and
the Immigration Court, grant rates vary sig-
nificantly according to the asylum's applicant
nationality and by the geographic location of
the tribunaL 0 f the courts hearing more
than 1,000 cases on the merits, less than 20
percent of cases are granted in Miami, com-
pared with more than 40 percent granted in
New York, Los Angeles and San Francisco.
Courts hearing fewer cases show an even

wider range, from ° to 85 perccnt.l-' The
Web site Asylumlaw.org lists comparable
ranges, which allows the user to input char-
acteristics of the adjudicator and to receive a

Figure 7
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grant rate as output.
Some of this variance is likelyaccount-

ed for by a clustering of applicants from cer-
tain nationalities in nearby courts, with the
cases presenting similar socio-political cir-
cumstances that elicit public sympathy or
public pressure around issues tangential to
the asylum application. The leading empiri-
cal study of Immigration Courts concludes
that ad hoc rules and standards, ideological
preferences and impermissible political judg-
ments influenced asylum decisions (Anker
1992). One example of this sort of extraju-
dicial influence may be the Cuban cases that
tend to be concentrated in Miami and may
instigate greater scrutiny following the Elian
Gonzales case of 1999-2000.14 Still other
variations may be accounted for by differ-
ences in judicial interpretation of legal
precedent within the ..federal appellate cir-
cuit. The reputedly liberal Ninth Circuit
tends to have the most pro-asylum applicant
interpretations of ostensibly uniform immi-
gration statutes, agency regulations, and
higher court rulings, whereas the Second
Circuit tends to balance pro-asylum appli-
cant stances against strong business interests
given the proximity of many corporate
headquarters. Divergent interpretations of
similar cases may be especially influential
since the BIA issues few decisions and pub-
lishes even fewer as precedential decisions. If
so, factually-similarcases - arising from per-
secution again Falun Gong or China's one-
family, one-child contraceptive policy, for
example - may be decided differently for
those whose port of entry is within the
Ninth Circuit rather than the Second Circuit.

Local variations might also matter in
waysnot tied to the merits of the case or the
socio-political circumstances animating
them. The cities with the highest asylum
applicant populations (San Francisco, New
York and Miami) often list the highest grant
rates despite the crowded dockets that could
instead provide incentive to decrease grant

rates. San Francisco, whose municipal gov-
ernment self-designates as a "sanctuary city"
for its refusal to cooperate with federal
immigration enforcement actions and which
is well-known for its pro-asylum applicant
political culture, lists the very highest. Both
Haitian and Central American cases cluster
in the states where their asylum applicant
populations are highest (California, Florida,
New York, Texas and New Jersey) but the
community receptivity to newcomers varies
widely in each of these five states.1S In each
instance, this paper maintains that immigra-
tion judges (who are appointed to serve in
specified regions, often for political reasons)
would be more vulnerable to local culture
and political bias than asylum officers (who
are hired by national headquarters to be civil
servants in field offices of a unitary bureau-
cratic structure), given the relativeindepend-
ence of judicial interpretations, the scope of
discretion afforded immigration judges to
reverse asylum officer determinations and
the relative insularity of bureaucrats from
public pressures.

Hypothesis Four: Occupational
Socialization and Institutional Culture

In the absence of bad faith, institution-
al constraints may act on and around the
taskforce environment in which adjudicators
work. For example, an asylum officer who
views his job in terms of the customer serv-
ice function of the USeIS divisionmay con-
sider his role to be one of helping an asy-
lum-seeker make the best case for his claim.
An immigration judge is located within the
Department of Justice's EOIR and reports
to the USAttorney General, the nation's top
law enforcement official and is primarily
responsible for conducting removal hear-
ings.Arguably, the particular demands posed
by each of these roles gives rise to an ethos
that either favors or disfavors asylum seek-
ers. This culture originates with the back-
ground and training of adjudicators. Partly
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as a matter of recruiting and partly as a mat-
ter of self-selection, asylum officers typical-
ly have more training in and deeper knowl-
edge of humanitarian and foreign relations
concerns than their Immigration Court
counterparts; indeed, many are former peace
corps officers (Beyer 1992). More of them
come to the asylum corps from non-profit
refugee organizations and service-oriented
branches of government. Once hired, the
basic asylum officer training course consists
of a 10-week residential program, including
fiveweeks of instruction in immigration law
and processes and fiveweeks of asylum-spe-
cific training (Beyer 1992). Ongoing training
ensures that asylum officer remains up-to-
date on country conditions. \Vhile immigra-
tion judges also undergo training, it is less
specialized since asylwn represents only one
topic among the many types of matters they
adjudicate. In contrast, EOIR data shows
that the Immigration Court currently han-
dles 300,000 cases per year, which means
asylum cases constitute only one-fifth of
their caseload (US Department of Justice,
StatisticalYearbook 2005).

Can occupational training overcome a
strong office socialization effect? In the PBS
documentary 1f7eII-Follnded Fear, one officer
asks "how possible is it to look for refugees
when everyone around you is concentrating
on looking for fraud?" (PBS 2000) The
remark highlights the strong influence of a
culture that is reinforced through monitor-
ing, supervision and performance evalua-
tions. Asylum officers routinely clear deci-
sions and paperwork for every case with
their supervisor, and each asylumoffice des-
ignates a quality assurance officer to review
work of the entire staff. Problem or "sensi-
tive" decisions are open to additional review
from directors and DHS headquarters. Even
if a written notification of intent to deny is
no longer required, the burden of justifying
a denial looms large. In close calls, it is the
quality control apparatus and pressure from

the administrative agency in which the asy-
lum office is embedded that may tip the bal-
ance in favor of granting.

\Vhile comparable information about
the workplace culture of the Immigration
Court was not found, anecdotal evidence
shows immigration judges operate more
independently from the administrative
agency and political pressures in which they
are embedded. \Vhile on paper all 210 immi-
gration judges report to the chief immigra-
tion judge in Washington, D.C., in reality
each judge runs his or her own chambers. As
a test of independence from the DHS, recall
that immigration judges "reverse" the nega-
tive decisions of the asylum officers nearly
half of the time (44 percent of affirmative
cases on their merits). Each time, they trans-
form a case previously deemed insufficient
to meet the requirements for asylum into
cases granted. Bearing in mind that the asy-
lum officers refer less than 10 percent of the
cases they adjudicate, this high reversal rate
nevertheless signifies that the immigration
judges exercise considerable independence
from the asylum corps in their decision-
making. Given that many of these cases
were presumably close calls, reaching a dif-
ferent outcome is not remarkable per se.
More remarkable is that the immigration
judges evidently do not feel constrained to
defer to the factual findings of their col-
leagues in the AOC. In contrast, immigra-
tion judges are administratively located with-
in the Department of Justice's EOIR, which
includes the BIA, but operates separately
from the rest of the DOJ (since an internal
reorganization in 1983). Collected statistics
show that the BIA affirms more than 90 per-
cent of the outcomes in Immigration Court
(up from 25 percent in 1999). This high
affirmance rate may simply reflect the
increased use of summary affirmances, also
known as "affirmances without opinion,"
since BIA streamlining began in 1999. The
American Immigration Law Foundation has
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consistently challenged the practice as less
than meaningful review,and the First Circuit
in .Albatbani v. INS, 318 F.3d 365, 378 (1st
Cir. 2003) expressed serious concern that
"the very nature of the one-line summary
affirmance may mean that BIA members are
not in fact engaged in the review required by
regulations." However, it is possible that the
low reversal rate indicates a lack of inde-
pendence between the Immigration Court
and the BIA.

Many immigration attorneys have
expressed concerns over perceived antago-
nism between immigration judges and asy-
lum-seekers,which maypartly stem from the'
law-enforcement culture of the DOJ or
from the prior experience of many immigra-
tion judges as prosecutors (Anker 1993).
The 2006 criticisms from Alberto Gonzales
and federal appellate judges over the mis-
treatment of asylum-seekers suggest that
these concerns do not lack basis, even if
they are somewhat anecdotal. One way of
understanding the adversarial tenor of
Immigration Court may be to examine the
perceived role of the immigration judge as
an adjudicator within a broader system for
parceling out administrative justice. As with
any judge, immigration judges simultaneous-
ly represent a neutral arbitrator and the fed-
eral government. As Martin Shapiro has the-
orized, the judicial role is inherently unsta-
ble; the triad inevitably trends toward a dyad,
which erodes the legitimacyof the decision-
maker as a neutral third party to the dispute
(Shapiro 1981). Based on interviews and
observations, immigration judges usually
have greater familiaritywith the DHS attor-
neys who routinely appear before them as
repeat-players, as compared with one-shot
immigration attorneys (Gallanter 1974). In
one observation by the author, an immigra-
tion judge and a DHS attorney reminisced
about past cases they had worked on and
shared gossip from Washington, D.C. head-
quarters while the petitioner awaited the

arrival of his attorney. In the same case, the
immigration judge needed to ask the peti-
tioner's attorney to spell his name for the
record.16 \Vhile these observations are not
conclusive of bias, survey research and sys-
tematic study could determine the preva-
lence and significance of the effect of insti-
tutional culture on case outcomes.

Hypothesis Five: Dealing with
Uncertainty, Resource Limitations and
High-Risk Errors

According to a press release issued by
the INS on the anniversary of the 1995
reforms, asylum reform led to a decrease by
75 percent in the number of new claims
being filed with INS, with increased
approval rates in both the AsylumCorps and
the Immigration Court (Ewing and Johnson
2005). The trend of increasing grant rates
and declining cases adjudicated raises the
question whether the volume of cases influ-
ences the generosity of dispositions.l" While
the resources allocated to asylum adjudica-
tion have generally increased since the 1995
reforms, there is some evidence that more
resources would still be beneficial.
According to an anonymous survey of 177
asylum officers (47 percent of the AOC)
conducted by the American Federation of
Government Employees, 93 percent of
respondents worked unpaid overtime even
though doing so is prohibited by agency reg-
ulations. The most common reasons for
doing so were that there is insufficient time
to do quality work during a 40-hour work
week, unpaid overtime is necessary to com-
plete cases in compliance with timeliness
standards, and unpaid overtime is necessary
to avoid creating a backlog (survey cited
within Ewing and Johnson 2005). Under
these circumstances, it is understandable that
asylum officers would experience uncertain-
ty about their decisions. This hesitance
would likely be exacerbated by the high
stakes nature of asylum cases.While compa-
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rable survey data for immigration judges was
not found, the pressures of productivity
goals is likely the same. Moreover, their
heightened visibility and government-
bestowed authority to order removal on-the-
Spot raises the stakes on their already high-
risk and difficult decision-making.

In asylum adjudication, the subject mat-
ter and the conditions under which it is
interrogated is inherently difficult. Accurate
asylum determinations require the careful
application of expertise to a body of infor-
mation about the individual asylum seeker
that is difficult to marshal, In principle, it
should be possible to distinguish between
genuine refugees and those who do not qual-
ify. As David Martin explains, the task is far
more difficult than may initially appear: the
substantive legal standards governing asylum
invite administrative interpretation and dis-
cretionary implementation; determining
Whether an applicant presents a "well-found-
ed fear of persecution" requires individual-
ized judgment of the risk of persecution the
applicant would face in the homeland, which
is based on general information about
human rights conditions in the home coun-
try and elusive information that is specific to
the individual applicant (Martin 1990). For
all of these reasons, asylum adjudication is
sometimes considered the mos t difficult .
form of administrative adjudication. These
difficulties are echoed by the producers of
Well-Founded Fear:

A line we overheard so often in Asylum Offices
that it almost seemed a motto was, "Reasonable
minds can differ." [0] fficers were showing us
how very possible it would be to write and
defend a decision, equally true to asylwn law and
INS regulations, but opposite to the one they did
submit .... That latitude, the potential variability,
is not necessarily a measure of a quality control
shortfall. The fragilityhere in the asylum process
is that the individual is also the instrwnent, so
\1ariationsare enormously influential in how the
O\1erallprocess works (PBS 1999).

These difficulties are compounded by the
institutional weakness of the fact-gathering
process. Neither the decision-maker nor the
applicant have tools for obtaining corrobo-
rating or discorroborating testimony from
witnesses in the applicant's home village or
city. Due to the high stakes of an erroneous
decision, burden of proof rules remain rela-
tively weak, giving way to the individual
applicant's ability to prove the merits of her. .
case 1t1 a persuaSive manner.

One way to understand asylum officers
and immigration judges is to examine how
they deal with these inherent difficulties
(Kagan 2006, 13, 20). Given that they can
never be entirely sure (and the accuracy of
their decisions may never be known), a sec-
ond best measure is their tendency to avoid
certain types of errors (Mashaw 1983, 42;
Skolnick,2001). In asylum adjudication,
wrongful denial decisions lead to drastic
repercussions. But in the highly-politicized,
emotional terrain of asylum, overly gener-
ous decisions also lead to dras tic repercus-
sions. Asylum officers generally have a
strong incentive to grant asylum in uncertain
situations since more strenuous justification
is required of denials/referrals that put the
asylum seeker on a path toward removal.
Strained resources may amplify the pro-
grant ethos given the understandable fear
associated with sending away someone to a
potentially dangerous situation. %at about
immigration judges? Ostensibly, they, too,
have an incentive to grant, although the
adversarial process requires that at each
moment either outcome be carefully justi-
fied. Judges cite a dense, highly-detailed set
of regulations, statutes, and case law in their
rulings. Such rulings allow them to credit
detailed, consistent testimony, but not to dis-
credit testimony for "adding to" the initial
accounts recorded by the immigration
inspector at a port-of-entry. They may ask
about identification and warn against fraud,
but they may not infer from the possession
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of a real or falsepassport the cooperation or
opposition of a sending nation-state toward
the asylum seeker. Moreover, judges turn to
the arguments of counsel to persuade them-
selves and the others charged with accepting
their decisions (i.e-;the parties, the BIA, and
the federal courts). Against this background
of uncertain facts, limited resources, and
high stakes consequences, it is no wonder
that asylumadjudicators lean heavilyon their
institutional "crutches" to make the best
decision that they possibly can.

CONCLUSION

A central concern in obtaining adminis-
trative justice is the "dilemma of ru1e and
discretion" (Se1znick1969).Yet asylum adju-
dication may be the most difficu1t form of
administrative adjudication for its elusive
facts, vexing law and high-stakes outcomes.
It is understandable that immigration advo-
cates and government attorneys argue vocif-
erously about the legitimacy of asylum
determinations and demand explanations
for what appear to be different grant rates in
asylum offices and Immigration Courts.
However, they are unlikely to resolve their
disputes without real information and rea-
soned analysis.TIlls paper sets forth descrip-
tive detail and empirical data about the asy-
lum adjudication process. In addition, it
presents several hypotheses for why the
grant rates differ so dramatically in one
forum versus another.

It begins by evaluating whether the dif-
ferences are merely artifacts of case-flow
processes and hence an imprecise measure
of administrative justice. After admitting
this possibility, it presses on to offer some
possible explanations for the apparent dis-
crepancies.Among other reasons, this paper
offers an explanation for the grant rates
based on the character of the decision-mak-
ing style and the organization of the deci-
sion-making forum influences case out-
comes. In so doing, it draws on the vocabu-

lary and concepts of social science and
specifically of administrative adjudication.
Asylum officers rely on expert judgment and
utilize a non-adversarial style of claims
determination, whereas the immigration
judges defer to the norms of adversarial
legalism.

\Vhile it does not come to conclusions
about the advantages and disadvantages of
each organizational structure or style of
decision-making, this paper does highlight
relevant features of each forum that may be
associated with their overall approval rates
and illuminates their implications for admin-
istrative justice. Specifically,this paper sug-
gests that the two-tiered asylum adjudication
system encourages asylum-seekers with the
strongest claims to utilize affirmative appli-
cation procedures and dissuades those with
weaker claims from presenting their claims
to asylum officers, despite termination of
work authorization. However, once appre-
hended and brought into removal proceed-
ings, the system encourages asylum appli-
cants to request asylum as part of a last-
ditch strategy to avoid removal and remain
in the United States. Moreover, this paper
argues that institutional features of asylum
adjudication engender an ethos that favors
asylum applicants in the asylum courts but
disfavors them in the Immigration Courts.
TIlls ethos is manifested in the quality of
treatment applicants receive as well as the
quantity of affirmative dispositions adjudi-
cators dispense. Accordingly, changing the
patterns of asylum adjudications requires
changes to both workplace structure and
workplace cu1ture.18

It is important to highlight social scien-
tific concepts in the framing of the problem
and the formulation of explanatory
hypotheses so that social science can also
inform policy reforms. Notably, this study of
asylum adjudication reveals that social sci-
ence intuitions and explanations differ from
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the shared wisdom of lawyers. Immigration
attorneys implicitly assume that their clients
will benefit from increased formalism and
legalism. As a result, they struggle mightily
to obtain increased substantive rights and
enhanced procedural protections for asylum
applicants. However, social science chal-
lenges that assumption. Under certain cir-
cumstances, the more informal and less
adversarial climate of asylum interviews
benefits asylum applicants, whereas the
adversarial character of Immigration Court
acts to their detriment.

More sustained or systematic research
would strengthen the analysis in this paper
and increase its usefulness for policy
reforms. First, the DHS and the DO] should
collect uniform case processing statistics for
the Asylum Corps and the Immigration
Court (e.g.cases received vs. cases complet-
ed, cases adjudicated on the merits vs. total
cases adjudicated) and publish them in a for-
mat that allows researchers to quantify the
efficiency and consistency of decisions
across forums, paying particular attention
toward geographical variations in those
forums. Second, the Governmen t
Accountability Office (GAO) and other
non-governmental entities should encourage
survey research and in-depth interviews with
asylum adjudicators, as well as applicants, to
better gauge the quality of decision-making
across the many agencies involved in asylum

case processing. \Vhile it maynot be possible
to measure the accuracy of such decisions
(i.e. tracking specific cases by a number
through the affirmative and defensive
process, and then followingup with asylum-
seekers after removal), greater efforts to
ascertain accuracy should be made.
Otherwise, political passions and ideological
predispositions will continue to dominate
the effort to reform asylum. Finally, advo-
cates, administrators and researchers should
more widely share their resources and
expertise for the common purpose 0f
improving administrative justice in asylum
and other immigration-related arenas.
Throughout the 1980s and '90s, social secu-
rity disability insurance and welfare claims
flooded agencies and federal courts.
Understandably, they became the focus of
social science research on the administrative
state. As the political tide shifts toward
immigration-related claims in agencies and
circuit courts during the current decade, aca-
demic attention in the fields o{·~dministra-
tive and public law must also shift. The
importance and sheer volume of asylum
adjudication merits their increased attention.
Of course, the advocates and administrators,
who are well-positioned to respond to and
implement reforms, should heed the sugges-
tions of social scientists, especially if they
challenge conventional wisdom.

ENDNOTES

1 \Vhereas "asylum" is a discretionary form of
relief, "withholding of removal" is a mandatory form
of relief that the immigration judge must grant if the
applicant is found to have a clear probability of per-
secution in his or her country of origin, in accor-
dance with US law.Throughout this paper, figures
refer to asylum as a form of discretionary relief in
order to isolate decisions made pursuant to the dis-
cretion of administrative adjudicators such as immi-
gration judges and asylum officers.

2 University of Virginia Law Professor and
then-INS General Counsel David Martin developed

many of the 1990 reforms in presentations to the
Administrative Conference of the United States. His
formal recommendation, adopted by the Conference,
is published at 54 Fed. Reg. 28,964,28,970-72 (codi-
fied at 1 eRR. § 305.89 (1990)). An elaborated ver-
sion appears in "Reforming Asylum Adjudication:
On Navigating the Coast of Bohemia" 138 U. Pa. L.
Rev. 1247 (1990).

3 For statistics on the asylum backlog, the
USCIS history section of the USCIS website was
used. However, it has since been redesigned. In the
interim, the website provides an email address.



46 MING H. QIEN

(CISHistory.Library@dhs.gov). Information is also
available through the following: Gregg Bayer,
Establishing the US Asylum Officer Corps: A First
Report, International Journal of Refugee Law, Vol 4,
No. 4 (Oxford University Press 1992); the Ewing and
Johnson "Immigration Policy Brief" ail£org/ipc/ asy-
lumessentialsprintasp); or Martin, 1327.

4 Expedited removal requires that aliens be sent
back to their home nations immediately unless they
are found by immigration officers to have a "credible
fear" of prosecution. Those who express a "credible
fear" are channeled into the traditional paths to asy-
lum described in Part II.

5 For example, the Illegal Immigration and
Reform Act (IIRIRA) of 1996 required that the iden-
tities of asylum applicants be checked against all
databases maintained by the Attorney General.
Among the databases consulted in the screening of
asylum applicants are the Central Index System (CIS),
Deportable Alien Control System (DACS), National
Automated Immigration Lookout System (NAILS),
Interagency Border Inspection System (IBIS),
Automated Biometric Identification System
(IDENTS), and FBIQuery.

6 Regulations issued in 1999 and 2002 restruc-
tured the organization and procedures of the BIA.
BIA Streamlining enabled BIA to make most of its
decisions with single-member panels, authorized pan-
els to afftrm the result of an immigration judge's
decision without writing an opinion ("summary affir-
rnances" or "affirmances without opinions''), and
lowered the standard of review from de novo to
"clearly erroneous" on factual findings.

7 The REAL ID Act of 2005 consolidated
habeas corp"s petitions, previously filed in the US
District Court, with other immigration appeals filed
in the US Circuit Courts of Appeals. The consolida-
tion contributes to the already substantial backlog of
immigration-related appeals in the US Circuit Courts
of Appeals.

8 8 C.ER. § 208.11 (a) (1998) (Asylum
Procedures).

9 In 2006, USCIS Ombudsman Prakash Khatri
recommended that the existing affirmative process be
restricted to asylum applicants in valid immigration
status (5-10% of those who currently apply with
USCIS), thereby placing the remaining 90 to 95%
who are not in valid immigration status directly into
removal proceedings before an Immigration Judge
without prior access to the USCIS adjudication
process. On June 20, 2006, USCIS Director Emilio
Gonzalez, in consultation with the UNHCR,
USCIRF, EOIR, and several nongovernmental organ-
izations involved in representation of asylum-seekers,

opposed the recommendation. If adopted, the rec-
ommendation would represent the most significant
change to the US asylum process since the creation
of the Asylum Corps in 1990. (USCIS Response to
Recommendation to Limit USCIS Adjudication of
Asylum Applications to Those Submitted by
Individuals in Valid Non-Immigrant Status, 2(06).

10 This grant rate is calculated as a percentage
of asylum decided on the merits (i.e. grants and
denials). If the grant rate were calculated as a per-
centage of all 60,602 asylum completions, as opposed
to only the claims decided on the merits, the rate
would be significantly lower (e.g. 38 percent and 17
percent respectively).

11 Under US and intemationallaw, women
often face barriers to the UNHCR definition of a
, refugee. First, the harms inflicted on women are
often not considered to be persecution if they are
condoned or required by culture or religion, dispro-
portionately inflicted on women, or simply different
from the harms suffered by men under similar cir-
cumstances. Second, the ~rpetrators of these harms
are often non-State actors, such as husbands, fathers,
or members of the applicant's extended community;
recognition of such actors has been slow in coming.
Third, and perhaps most importantly, women are
often persecuted because of their gender; gender is
not one of the five grounds in the Convention defi-
nition. It was in response to these interpretive barri-
ers that the UNHCR recommended that under cer-
tain circumstances, women could constitute a "partic-
ular social group" and that nexus could be estab-
lished on that basis (Musalo 2(03).

12 A few inferences and questions stem from
these calculations. First, that the asylum corps skims
some of the strongest cases for asylum does not fully
explain why the Immigration Court grants asylum
only half as often. Among other things, the scope of
the skimming phenomenon needs to be considered.
Second, the overall grant rate (38 percent) represents
a composite of afftrmative cases and defensive cases,
whereas the overall grant rate in the asylum corps
only consists of affirmative cases. Were it possible to
isolate the affirmative cases referred by the asylum
corps, the expected grant rate for the affirmative
cases would be 44 percent. This number is diluted by
the defensive cases, which are only granted at 26 per-
cent. No comparable dilution occurs for the USCIS

, cases. Third, the degree of dilution reflects in part
the proportion of defensive cases making up the
Immigration Court's docket, relative to affirmative
cases.

13 Some notable grant rates, in light of the
national average of 38 percent and omitting de ten-
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tion centers: 12 percent (Atlanta, Georgia), 16 per-
Cent (Buffalo, New York); 17 percent (EI Paso,
Texas), 11 percent (Lancaster, California); 15 percent
(Philadelphia, Pennsylvania); 73 percent (Phoenix,
Arizona), 85 percent (tucson, Arizona).

14 The Elian Gonzales case concerned a 6 year-
old boy whose Cuban parents requested his return
against opposition, on the basis that Cuba continued
to be under totalitarian Communist control, from the
US government.

15 Asylum adjudicators process these cases
according to special rules, insofar as the Haitian cases
are subject to the Haitian Refugee Asylum Applicant
Fairness Act, which provides a statutory basis for
adjustment to legal permanent resident status, and
cases from Guatemala and El Salvador are subject to
the ABC Settlement, a negotiated agreement regard-
ing asylees immigrating before 1985 that resulted
from the American Baptist Church u Thornburgh litigation.

16 This observation occurred during a closed
hearing. Therefore, the author cannot give the full
case citation here.

17 A related development is the inheritance of
this backlog by the federal administrative body
responsible for reviewing appeal from the decision of
an immigration judge in an exclusion, deportation or
removal case. 8 C.ER. § 1003.1. A report written for
the American Bar Association estimates that between
1992 and 2000, appeals to the BIA increased from
12,823 to 29,972. During that time the BIA's backlog
jumped from 18,054 to 63,763. To deal with this dis-
aster, in 1999 the BIA issued certain "streamlining
rules." Under the most dramatic of these, single BIA

members were empowered to decide certain cate-
gories of cases without opinion, instead of the tradi-
tional panels of three judges. In 2002, noting the
BlA's continuing backlog, Attorney General John
Ashcroft announced additional reforms. Among
other changes, these new rules expanded the number
of cases referred for single-member summary review,
eliminated de now review of factual issues, and
expanded the grounds for mandatory dismissal. 67
Fed. Reg. 54,878 (Aug. 26, 2(02) (codified at 8 C.ER.
§ 1(03). Similar problems developed in the federal
courts responsible for reviewing BIA decisions.
\Vhile immigration appeals traditionally accounted for
a relatively small percentage of the federal court case-
load (three percent in 2(01), immigration appeals
rose to about 15 percent of the circuit courts' case-
load by 2003. The increase has particularly affected
the dockets of the Second and Ninth Circuits, where
many foreign nationals reside. In those two circuits,
more than 30 percent of the cases involve immigra-
tion appeals. Admin. Office of US Courts, US Courts
of Appeals, Source of Appeals and Original
Proceedings Commenced by Circuit for the Twelve
Month Periods Ended Dec. 31, 1999,2000,2001,
2002 and 2003.

18 Prompted by the USCIRF Report Card,
Senator Joseph Lieberman promised to introduce leg-
islation in March 2006 that would require implemen-
tation of USCIRF recommendations for asylum
reform, including an expanded role for Asylum
Officers in expedited removal that would extend their
authority to grant asylum outside the context of the
affirmative process.
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Highly Skilled Europeans in the US
Labor Market
Lessons for the US Itnrnigration Systetn

JOHANNA AVATO

This paper analYzes the differences in earnings among college-educatedEuropean immigrants in the United
States. IFhile most studies treat European immigrants as a single successfulgroup in the United States labor
market, this paper sllggests that there is reason to asstase differences in labor market integration among
migrants from European countries. Indeed, idiosyncratic sociopolitical struanres and heterogeneous educatio»
systems in European countries lead to significantlY different regional results. Moreoter; economic linkages
between European countries as well as the US immigration .rystem seem to affect immigrant earnings. Along
the lines of economicassimilation theory, an analysis of 1993 microdata from the National Survey of College
Gradllates (National Science Fanndation) in combination with various data sources on education, trade and
the US immigration polity finds that immigrants educated in Eastern or Southern Europea» rountries earn
less than native-born Americans. In contrast, and controllingfor relevant variables, immigrants from Western
or Northern Europe earn liP to 14 and 23 percent more than comparable native-born Americans. Thesefind-
ings suggest dtJforencesin assimilation of European immigrants dl/e to regionallY diverse education systems,
economicties with the US and immigrants' legal status when entering the US. The res/tits highlight new aspects
oj the transferability of foreign skills and how Esropean higher education is valued in international labor
markets. Tbus, it may provide taluable support for shaping US polity towards highlY skilled immigrants.

At one time, Europeans were the
largest group of migrants to have
crossed the Atlantic to find political,

.economic and social freedom, and, as a
result of their migration, they helped to
develop the US into a powerful nation and
vibrant economy. Their proportion among
all foreign-born US residents has declined
immensely within the last five decades, from
75 percent in 1960, to 22.9 percent in 1990
to 15.8 percent in 2000 (Dixon 2005).

However, immigration from Europe still
remains very important, as European immi-
grants have a long history of rather success-
ful integration and have brought in skills that
have positively contributed to the US econo-
my. Therefore, the performance of
European immigrants within the US labor
market should be accounted for in shaping
immigration policy.

The political discussion about the immi-
gration of highly skilled people with college
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"In most of the literature on US
immigration, Europeans have been
treated as a rather homogeneous

group that integrates very well into
the US labor market."

degrees has gained momentum recently in
various high income inunigration countries.
Many governments in developed countries
try to implement inunigration systems that
select immigrants who offer skills that are
particularly valued in the home economy.
This is often a difficult task given the hetero-
geneous background of the foreign-born
population. Even controlling for the partie-
war college degree or years of professional
experience, there are differences in the
adaptability of such
skills possessed by
foreigners to the US
economy because
these skills are very
much a product of
the specific educa-
tional systern and
economic structure
in the respective sending countries. These
differences have important implications for
how well different immigrants can assimilate
into the US system.

In most of the literature on US immi-
gration, Europeans have been treated as a
rather homogeneous group that integrates
very well into the US labor market. Still,
Europe comprises a very diverse set of
countries and, therefore, the characteristics
that European inunigrants bring to the US
differ substantially from one individual to
another. This wide variance in backgrounds
raises the question of whether there are dif-
ferences in Europeans' integration into the
US labor market that can be explained by
differences in the various European coun-
tries. Are there differences in assimilation
that can be linked to a particular tertiary edu-
cation system or to the intensity of econom-
ic interaction between the US and the send-
ing country? Such analysis could reveal very
interesting information on the types of for-
eign skills that are especially transferable to
the US labor market and thereby contribute
to effectively shaping the policy towards

highly skilled inunigration.
This paper argues that there are indeed

differences in the integration of European
inunigrants due to the idiosyncratic diversity
of education systems and economic struc-
ture in these sending countries. The follow-
ing analysis will focus on identifying and
explaining interregional differences in the
transferability of European skills to the US.
Special attention will be given to the differ-
ences in tertiary education systems as they

seem to be cru-
cial for the
migrant's labor
market per-
formance in the
US economy.
This focus will
paint a new pic-
ture of the

transferability of European skills against the
background of US inunigration policy.!

The next part of this paper will outline
the underlying theory of assimilation in
detail and develop the hypothesis. Foreign
education and economic linkages between
the US and Europe as well as US immigra-
tion policywill provide the starting point for
propositions on differences in the labor

. market performance of highly skilled
Europeans. Descriptions of and findings
from the data comparing European immi-
grants who entered the US before the 1990s
- with the oldest migrants coming as early as
the 1950s - will then be presented, followed
by the policy implications of the results.
Throughout the analysis Europe will be
grouped into four geographic regions,
Northern, Western/Centra~ Southern and
Eastern Europe (see appendix for more
details), and it should be noted that this
study is limited to tertiary-educated individ-
uals only. Therefore, when the terms educa-
tion:and highly skilled are used, they always
refer to tertiary education and college-edu-
cated individuals.
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FOREIGN SKILLS AND AsSIMILATION

Three issues regarding the integration of
European immigrants are of special impor-
tance. The first relates to the individual skills
offered by each immigrant, based primarily
on college education. The second explores
the role of economic ties between the host
and sending countries. The last addresses the
influence of the US immigration system.
While the first issue concentrates on individ-
ual characteristics, the second focuses more
on macroeconomic components that may
affect individual characteristics, and the third
relates to policy issues. The latter two can
also be viewed as potential mechanisms for
the selection of certain kinds of immigrants
crossing the border to the us.

THEORY OF AsSIMILATION

The theory of earnings assimilation
explains how immigrants initially have rela-
tively low earnings but subsequently enjoy
faster wage growth than native workers with
comparable skills in the host country
(Chiswick 1978, 2005; Lowell 2004; Borjas
1985, 1995).The initialwage disadvantage of
immigrants is due to differences in their gen-
eral and country-specific sets of skills.
Human capital theory indicates that a work-
er's education and work experience are cru-
cial to his or her earnings (Mincer, 1974).
Additionally these characteristics are mostly
country-specific skills (Bratsberg and Terrell
2002; Friedberg 2000; Zeng and Xie 2004).
The substance of education may differ
across countries, and a worker's alma mater
may not signal potential productivity to
employers abroad as effectively as in the
home country. As a result, the initial earn-
ings disadvantage of immigrants can partly
be explained by the lower value that the host
country attributes to human capital obtained
in a foreign county.

For the highly skilled Europeans in the
United States, education is a crucial variable
Used to differentiate among groups of

European immigrants. Where Europeans
received their degrees may be of central
importance to their earnings. Yet some
observers have argued that European immi-
grants do fairlywell in the US labor market
regardless of where and in what economic
environment they acquired their skills - thus
assimilation theory would not apply to this
group (Dixon 2005; Saint-Paul 2004;
Bratsberg and Terrell 2002). However, I
argue that there are notable differences
between immigrants from different
European countries owing to significant
variation in educational systems and eco-
nomic structures of the European countries.
In fact, I show that the idea of education
being a country-specific attribute is a
remarkably important point in explaining
the earnings of European immigrants from
different regions.

Several studies confirm wage differ-
ences by place of education (POE). Highly
skilled immigrants from Asia do not suffer
from an initial wage disadvantage compared
to natives when they have a US college
degree (Zeng 2004). Similarly,Brats?erg and
Ragan (2002) find that education received
abroad is not remunerated aswell as US edu-
cation.

Additional research finds an unexpected
advantage in European POE, although the
explanation is not clear. Regets (2001) ana-
lyzes the impact of a foreign degree for
highly skilled immigrants in the US who
either work in science and engineering
(S&E) or hold a S&E degree. He confirms
lower wages for immigrants educated
abroad. However, he shows that Europeans
from English speaking countries actually
have higher earnings than US natives while
Europeans from other countries earn less.
Similar findings were made by Friedberg
(2000) for immigrants to Israel.

Indeed, these studies stress that there
are differences in return on education
received by European immigrants in their
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country of origin versus the host country.
However, they do not give a full picture of
important components shaping the earnings
for immigrants from Europe, nor do they
offer a set of explanations as to why
Europeans differ in terms of their ability to
assimilate or integrate into the US economy.

PROPOSITIONS ON INTRA-EuROPEAN

DIFFERENCES

1. Plaa ojBJNcatioll (POB)
The importance of where a degree has

been received for subsequent outcomes in
the US labor market may indeed be complex.
In fact, the research reviewed above suggests
that there may be differences in the quality
of education, such as the form of teaching,
tertiary expenditure or importance of
English as a foreign language, that are some-
times hard to measure but could cause edu-
cation from particular European regions or
nations to be favored in the US labor mar-
ket. It is important to note that quality of
education in this context primarily relates to
the transferability of skills to the US labor
market.

The structure of higher education sys-
tems can vary greatly among the various
European countries.e Northern countries,
which make up almost a third of the
European immigrant pool, tend to have a
system that is somewhat similar to the sys-
tem in the United States and benefit from a
significant language advantage, as English is
either their mother tongue or widely used in
the media. Therefore, we might expect
Northern Europeans to do rather well in the
US labor market (also see Regets 2001).

For countries in Western and Central
Europe, whose college-educated immigrants
to the US comprise another third of all
Europeans, the picture is more diverse. The
higher education systems differ considerably
from one another and from the US in terms
of the length of study and types of degrees
available, as well as in the funding of educa-

tion. Nevertheless, Western and Central
European universities are generally regarded
as high quality institutions and traditionally
enjoy favorable reputations. Also, many uni-
versities offer overseas exchange programs
that are facilitated by a wealth of funding
institutions specializing in furthering student
exchanges, such as the German Academic
Exchange Service (DAAD) in Germany.
These student exchanges may playa role in
helping to better prepare Wes tern
Europeans for the US labor market and
ensure that US employers have a greater
familiarity with Western European education
systems. Consequently, Western European
immigrants may experience comparatively
better earnings.

Conversely, immigrants from Eastern
European countries, during the period ana-
lyzed here, most likely received their educa-
tion in a communist system, which differs
notably from the US system. This system's
differences, unlike those of Western and
Central Europe, are not offset by factors
that would act as benefits for foreign work-
ers in the US. Thus, Eastern European
immigrants, who make up almost 17 percent
of all European immigrants, would be
expected to experience an earnings disad-
vantage in the United States.

Countries of Southern Europe may also
have an education system that is less compa-
rable to that of the US than others. There is
a lot of literature about the existence of a
brain drain from Southern Europe, especial-
ly from Italy, which is the main Southern
source country. These studies suggest that
the education systems, which have been
described as patterned on those of the
Middle Ages, may provide a less favorable
environment for research and confer less
value to advanced degrees (Morano-Foardi
2004; Becker et al., 2003). The transferabili-
ty of Southern European education to the
US may consequently be relatively poor, and
US labor market outcomes for immigrants
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from the region are expected to be less suc-
cessful.

2. EmnomiGFadon ill the HOIII, Colilltry
Economic interaction between sending

and receiving countries, such as factor and
trade flows, has alwaysplayed a major role in
developing migration theory. A vast amount
of literature has been produced to assess
questions of macroeconomic relevance and
in particular whether migration and trade are
sub.stitutes or complements (Mundell 1957;
Solimano 2001; Schiff 1996; Faini, et al.,
1999).Empirical studies have mostly agreed
on a complementary relationship between
trade and migration (Head and Ries 1998;
Stalker 2000). Krugman (1991) proposes a
model of agglomerative forces that roughly
states that regions with high economic inter-
national activity attract migrants. Moreover,
it is especially likely that highly skilled
llligrants will follow' the dynamics of
agglomeration and thus concentrate in stim-
ulating environments (Ellerman 2003).

As this study is not interested in the
numbers per se, but rather in the quality of
the immigrants' skills in terms of transfer-
abilityto the host US labor market, this liter-
ature is of secondary importance. However,
it should be noted that when looking at
llligration and trade flows, it takes only one
step further to propose that intensive trade
flows and livelyeconomic interaction among
countries also influences the skill transfer-
ability for immigrants and the privileges they
receive in their host country.

Potential differences in the value placed
on the foreign skills of immigrants from
countries with varying international eco-
nomic activities may, on the one hand,
become evident at the individual level in the
quality of professional work experience. On
the other hand, such international interac-
tion increases the knowledge about the
sending country's economy and workers.
nus contact may improve credential recog-

nition and remuneration of immigrants
from countries that are more active interna-
tionallycompared to workers from countries
where such information is lacking because
of weaker business linkages. Especially in
highly skilled migration where a large pro-
portion comes as "economic" migrants, this
issue is likely to be very relevant.

Moreover, economic interaction
between Europe and the US is even more
important because trade and investment
flows are immense, and there are many
multinational corporations (11NCs) operat-
ing in both regions. Consequently, this analy-
sis hypothesizes that the intensity of eco-
nomic linkages between host and home
country affects the assimilation of the
respective immigrants. For European immi-
grants, this circumstance will cause them to
have differential labor market outcomes due
to their countries or regions of origin.

Countries in Northern Europe, particu-
larly the United Kingdom, do have very
close relations with the US.The same is true
for Western and Central European coun-
tries, especially France, Germany.and the
Netherlands. Trade and investment flows
and the degree of internationalization tend
to be high in these regions. Thus, highly
skilled emigrants to the US are likely to per-
form quite well even if carrying very coun-
try-specific skills.

For Southern European countries, pos-
tulations are harder to make. While these
countries are indeed very integrated in the
international economy, the degree to which
they are integrated may vary compared to
Northern, Western or Central Europe. This
means that to the extent to which these
inter-country relations matter, Southern
Europeans find it harder to assimilate.
Therefore, as in the case of education, the
ease with which Southern Europeans are
prepared to integrate into the US labor mar-
ket is more questionable.

Linkages between the US and Eastern
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European countries are likely to be different
in many aspects. In fact, the iron curtain pre-
vented trade and business relations from
developing between these two regions for
many years. Economic activities only started
after the fall of the Soviet Union.
Consequently, the unfamiliar business envi-
ronment from which many Eastern
Europeans originated may adversely affect
their earnings in the US.

J.Arptds illlmmigratioll Pol9
The final component analyzed in this

study concerns the US immigration system.
Foreigners enter the US under different
admission classes that have implications for
their labor market performance. The admis-
sion classes can be divided into employ-
ment-based (EB), family-based (FB) and
refugees. Immigrants entering in the EB cat-
egory hold specific skills that are valued in
the US and therefore should theoretically
receive the greatest economic reward among
the three classes. While this hypothesis is
supported by some empirical research
(Cobb-Clark 1990, 1993; Duleep and Regets
1996), other studies suggest that EB advan-
tages relative to FB immigration may not be
that significant (Lowell 1994, 1995;
Sorenson 1992). Mostly; it is refugees -
hence "non-economic" migrants - who tend
to earn less than other immigrants (Fix and
Passel 1994; Passel and Clark 1998).

For the set of countries analyzed in this
study, the consideration of admission class is
of particular interest because unequal pro-
portions in admission classes among immi-
grants from different European countries
may be a reason for different assimilation
patterns. Specifically, attention needs to be
given to immigrants from Eastern European
countries, from which many fled in the
1980s and entered the US as refugees (passel
and Clark, 1998; INS various years).

To sum up the main propositions, it is
very likely that labor market assimilation, in

terms of earnings, differs according to the
European country of origin. There is reason
to believe that education systems and eco-
nomic relations favor immigrants from
Northern, Western and Central Europe,
while the labor market outcomes for immi-
grants from Southern Europe are more
questionable. Due to their countries' politi-
cal developments during the Cold War,
Eastern Europeans are likely to suffer a dis-
advantage, especially if they entered the US
as refugees.

DATA

Due to the complexity of the question
at hand and the need to find data for many
different countries, it is not possible to
address the issues by using a single microda-
ta set alone, which would be most precise.
Thus, the data used to assess the proposi-
tions above are taken from various sources.

In order to describe the group of
European immigrants in the US, microdata
are taken from the 1993 National Survey of
College Graduates (NSCG) and from the
1990 US Census.3 The primary purpose of
the NSCG is to capture detailed information
on the education and occupation of the col-
lege-educated population. For Europeans
with degrees received either in the US or an
EU country, the assimilation benchmark, i.e.
the sample of natives to which immigrant
earnings are compared, is restricted to white
Americans with a degree received in the US.4
This comparison is in line with most previ-
ous assimilation research, is the highest stan-
dard for comparison and logically compares
mostly European-origin native Americans
with European immigrants. The sample is
further constrained to individuals ~ho are
employed full-time and earn a positive (non-
zero) incorne.P The dataset will therefore
allow for both descriptive and econometric
analysis (using OLS) of earning differences
among skilled Europeans. Thereby, this
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''Not only are Europeans different
from each other with respect to
their foreign education; in addi-
tion, their earnings do not simply
follow the theory of assimilation."

analysis regards those immigrants with for-
eign education as having the "most foreign"
characteristics and assigns secondary atten-
tion to immigrants who hold a US degree.

Further data from the Organization for
Economic Cooperation and Development
(GECD), the United Nations Conference on
Trade and Development (UNCTAD), Barro
and Lee (2000)and the World Bank.are used
to analyze differences in European educa-
tion systems and transatlantic trade flows.At
the aggregate level, this data provides more
general information on the origin of immi-
grants. It should be noted that due to the
timeframe of the NSCG, this analysis
includes only immigrants who arrived in the
US before the
1990s, with the
oldest immigrants
coming around
1950.

Finally, data
on the entrance
status of immi-
grants is gathered from the US Department
of Immigration and Naturalization Services
(INS), which publishes an annual Statistical
Yearbook. Unfortunately, it is not possible
to obtain consistent data for each country in
every year, and the data is not disaggregated
for college-educated immigrants. However,
the reports do provide detailed information
on who entered the US in what admission
class and thus portrays a reasonably accurate
picture of how European immigrants differ
from each other.

nomic relations and labor 'flows between
Europe and the US is presented.
Subsequently, data by the INS is used to
demonstrate the role of admission class for
immigrants. Finally, the discussion is con-
cluded by showing estimates from a regres-
sion analysis that attempts to capture these
elements.

With regard to the distribution of their
college education, European immigrants
tend to achieve higher levels of education
than college-educated US natives (see
appendix Table 1). Across the board, work-
ers educated in Europe are more likely to
hold a master's or doctoral degree. It is only
among Northern Europeans that the num-

ber of immi-
grants with
bachelor's
degrees 1S

greater than
those with a
mast':.r's. degree.
Altogether, the

share of those holding a foreign degree
increases proportionately with the level of
the degree. This is true for all groups except
Eastern Europeans (see appendix Table 2).

Nominal earning differences with
respect to foreign education are presented in
Tables 1 and 2. The comparative split by
POE reveals interesting information about
these respective groups. Table 1 shows that
nominal earning differences are quite large
among US-born and EU-born individuals.
Additionally, those with foreign education
tend to have higher salaries. The split by
region of education in Table 2 underlines
that there are even more significant differ-
ences, and the region or place of education
seems to be a crucial aspect that differenti-
ates between immigrants from Europe.

The numbers support the propositions
made earlier.Not only are Europeans differ-
ent from each other with respect to their for-
eign education; in addition, their earnings do

RESULTS

Using this data, the following section
first looks at the individual characteristics of
European immigrants in the US and distin-
guishes them according to their POE.
Regional differences among those with for-
eign education and data on differences in
educational systems are shown as a set of
explanations. Then, data describing the eco-
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Table 1: Socio - demographic Characteristics by Region of Education and Birth,
NSCG 1993

Region of Education
EU (EUbom) US (EUbom) US (USbom)

Mean yearly salary in $US 63.036.40 55.202.80 49,792.07
Mean years of work
experience 23.14 21.06 18.57

Mean age 46.35 44.08 41.3

Mean years in US 15.37 30.55 -

Proportion Male 0.7405 0.6769 0.6863

Proportion Married 0.7873 0.7175 0.7186

Table 2: Socio - demographic Characteristics by Region of Education and Birth,
NSCG 1993

Region of Education

Western/
Central Southern Northern Eastern US US
EU ·EU EU EU (EUbom) (USborn)

~lean
yearly
salary in
SUS 67,293 49,299 71,685 40,860 55,202 49,792
Mean
years of
work
experience 24.67 21.30 23.45 21.31 21.06 . 18.57
Mean
years in
US 18.9 15.39 14.53 13.61 30.55 0.00

Mean age 47.81 44.74 46.45 45.03 44.08 41.30
Proportion
Male 0.69 0.81 0.83 0.54 0.68 0.69

Proportion
~Iarried 0.82 0.78 0.76 0.81 0.72 0.72

not simply follow the theory of assimilation.
As expected, Eastern and Southern
Europeans have lower average earnings rela-
tive to Americans. Northern and Western
Europeans gain a wage premium due to their
foreign education. Thus, it can be speculated
that degrees received in these education sys-
tems are more than transferable to the US

labor market. Of course, these figures
should be regarded with caution, as these are
nominal wage differences and may still be
driven by variables other than POE. Such
variables are, on the one hand, observable
characteristics like the ones discussed below,
but may, on the other hand, also include
unobservable elements like the underlying
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Figure 1

Average Years of Schooling of Population Aged 24
and over by Region and Year (Barro &Lee 2000)
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centage of the population that has
completed a university degree as
well as the total years of schooling
by region. Southern Europe appears
to have much lower totals and dif-
fers strongly from Northern and
Western Europe in this respect.
Eastern Europe shows compara-
tively high numbers. However, at
this point it should be noted that
Eastern European immigrants edu-
cated in the communis t system,
which promoted higher education,
focused on skills not necessarily
demanded by the US labor market.

A country's or region's enroll-
ment ratio for higher education is
one measure of the level of human
capital in a population. Figure 2
shows tha t these numbers van'
across regiOns; Southern and
Eastern Europeans have much
lower rates than Western and espe-
ciallyNorthern European countries.
Furthermore, Figure 2 illustrates the
expenditure on tertiary education in
each region. Again, the pattern is
similar to previous analysis; expen-
diture in Southern Europe is rela-
tively much lower. The case of
Eastern Europe is likely to be

unique, as mentioned previously.
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selection inherent in the migration decision -
a problem that has not yet been unambigu-
ously solved by researchers.

Education Systems
However, there is adequate support in

the data on why POE may affect earnings
differently. Education systems are fairly
diverse in the respective European countries,
and data indicates that degrees may there-
fore transfer differently to the US labor mar-
ket. Data on educational attainment in a par-
ticular country gives a general indication of
how higher education is positioned in the
country of origin. Figure 1 shows the per-

Economic Relations
The proposition is made that differ-

ences in earnings among European immi-
grants occur because the degree of econom-
ic interaction between host and home coun-
try may affect integration in the host labor
market.

Trade and investment data present a
broad idea of the extent to which the
economies are globally integrated. Figure 3
shows bilateral import and export flows
between the EU and the US over the period
1960 to 1990. All regions except Eastern
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Figure 2
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above.
l\1NCs are crucial entities

connecting countries' labor mar-
kets by operating across countries
and transferring employees
between different sites. In many
cases, the company transfers high
level staff with highly desirable
skillsets to the host country.
These transfers can therefore
cause differential selectivity into
higher positions for immigrants
from countries with many l\1NCs.
Data from the INS shows that
intercompany transfers - current-
ly possible under the L-visa pro-
gram - have gained increasingly in
importance since the mid -1980s.
Many individuals from Northern
and Western Europe migrate in
this category.

Indeed, support can also be
found in the microdata of the
NSCG. Appendix Table 3 shows
that European educated immi-
grants are overrepresented as

managers, but particularly Europeans from
the Wes tern and Northern reg1Ons.
Furthermore, managers with Western and
Northern European education receive high-
er compensation than others on average.
Thus, the earnings advantage of immigrants
educated in Northern or Western Europe
appears not only to be caused by higher
management remuneration but is already
observed in upper level positions.

130
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Europe maintain a high share of their trade
with the US economy. Absolute numbers
reveal that the large economies in Northern
and particularly Western Europe trade most
actively with the US.

Similar observations can be made by
looking at the foreign direct investment
(FDI) of the regions (Figure 4). FDI flows
clearly express the leading role of Western
and Northern European countries and con-
firm the political and economic isolation of
Eastern Europe during the Cold War.

Furthermore, the global activity of a
country can be analyzed by looking at the
intensity with which its companies partici-
pate in international mergers and acquisi-
tions. Figure 5 shows purchases and sales
made by companies from the different
European regions in the early 1990s. The
results support the patterns mentioned

US Immigration Policy
The US immigration system constitutes

one mechanism by which immigrants with
certain characteris tics are selected, and these
characteristics in turn influence their earn-
ings. Figure 6 reports the percentage of
immigrants migrating in a particular class by
region of origin. While FB immigration is
the most important category for all immi-
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Figure 3 migrants with college educa-
tion from one of the
European regions or from the
US with na tive- born
Americans as the base catego-
ry. Additionally, a control
variable for holding a manag-
er position and admission
class were included. The latter
informa tion had to be
merged into the data set with
the INS data.v All variables
tha t have been included as
well as their coefficients are
shown in appendix Table 4.
The results of this analysis
confirm the nominal earning
differences that split
Europeans by POE after con-
trolling for other relevant fac-
tors. Northern and Western
Europeans earn significantly
more than native-born
Americans (about 20 and 11
percent). Southern and
Eastern Europeans have an
initial earning disadvantage
(about 14 and 10 percent).
These differences corrobo-
rate the said influences of

education systems and the direction of
transferability of foreign skills to the US
labor market.

Further, as predicted, the manager vari-
able shows a positive and significant coeffi-
cient. Still, the inclusion of this variable does
not have much effect on the regional earn-
inos differences in POE, also indicated byb

descriptive data analysis. Other controls that
incorporate the assumptions of the effect of
economic relations between host and home
country could not be included, unfortunate-
ly. Such information is hard to report in
microdata; hence, a more intuitive interpre-
tation of the available numbers has to suf-
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grant groups, Eastern Europeans clearly
have the highest share of refugees. Thus, the
differential earnings observed among
Europeans are likely to be connected to the
immigration policy in the case of Eastern
European immigrants. The other three
regions show roughly the same pattern.

Regression Analysis
To underline the findings from the

descriptive data above, regression analysis
Was undertaken using the NSCG microdata.
Yearly earnings were regressed on relevant
socio-economic variables, including dum-
tnies for POE, each capturing the group of
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Figure 4
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fice.
The admission class, however, could be

incorporated with the INS data. The analysis
indicated that only the refugee variable mat-
ters for earnings, showing a negative coeffi-
cient, and solely affects the earnings of
Eastern Europeans. In fact, its inclusion
reduced the negative coefficient for the
Eastern European immigrants from about

23 to 10 percent.j
Summing up, the findings from regres-

sion differential earnings of European edu-
cated immigrants are confirmed after con-
trolling for relevant factors. Differences in
the education systems are very likely to be
the main reason. Descriptive data supports
the interpretation that economic relations
positively affect labor market outcomes; the
incorporation of such control into regres-
sion analysis is not possible given the avail-
able data and therefore is not included here.

The admission class seems to adverse-
ly affect immigrant earnings if they
enter as refugees, which primarily con-
cerns Eastern European migrants.

POLICY IMPLICATIONS

1990

This study has analyzed earnings
differences for highly skilled European
immigrants in the United States at the
outset of the 1990s. Based on the the-
ory of economic assimilation and pre-
vious empirical research on the trans-
ferability of skills received in the send-
ing country, it was proposed that for-
eign education is rewarded less than
US education in the US labor market.
However, the results of this study con-
tradict this commonly held view by
indicating that European immigrants
educated in various European coun-
tries have differing wages due to their
foreign skills and that some even earn
more than native-born Americans.
This no tion is new to the ens ting body
of literature and offers new insights

for policies in both Europe and the US.
From the point of view of the receiving

country, i.e. the US, three main policy impli-
cations can be drawn. First, under the
assumption that the US labor market cor-
rectly prices foreign skills, i.e, that higher
wages for various groups of immigrants are
warranted by higher labor productivity, the
results of this study imply that it may be in
the interest of economic efficiency to adapt
US immigration policy to differences in for-
eign skill transferability. Consequently, as the
US labor market appears to value immi-
grants who have been educated in Northern,
Western and Central Europe higher than
those in Eastern and Southern Europe, it
would be in the economic interest of the US
to favor immigrants from the better per-
forming countries through immigration pol-
icy. In light of the fact that highly skilled
immigrants from these regions even outper-

1990
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1995

ing their access to the
US labor market. For
example, this adjust-
ment would entail short-
ening or even abolishing
the time tha t foreign
students have to work
on H-IB visas before
they can gain legal per-
manen t residency. In
fact, empirical research
has shown that the H-
IB status puts them in a
disadvantaged situation
and that it is not before
gaining legal permanent
residency tha t their
earnmgs increase to a
level comparable to US
workers (Lowell and
Schneider 2006).

Third, the fmding
that refugees encounter
particular difficulties in
the US labor market
stresses the fact that
they may need extra sup-

port to integrate in order to minimize the
considera ble brain was te tha t occurs when
highly skilled refugees are only integrated
marginally into the labor market. Concrete
policies could focus on integration programs
such as accelerating language training or fur-
ther familiarization with the US system to
help to transform their skills into valuable
input to the US economy.

From the perspective of European
sending countries, two major policy implica-
tions can be drawn from the fmdings of this
study. First, the different performances of
European immigrants in the US, depending
on their country of education, provides an
important benchmark for the quality of edu-
cation systems. Apparently, highly skilled
workers who have been educated in
Northern, Western and Central European
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form US-educated highly skilled workers,
immigra tion policy could be further relaxed
to increase the overall number of immi-
grants with these backgrounds. More gener-
ally, policy makers may be well advised to
gain and absorb more knowledge about edu-
cation systems in sending countries to assure
better integration and ultimately a more effi-
cient contribution to the US economy over-
all.

Second, adding to the ongoing discus-
sion about the role of increasing numbers of
foreign students enrolled in American uni-
versities, this study confirms that these stu-
dents integrate very well into the US labor
force. Consequently, the US immigration
policy should account for the productive
potential of incoming foreign students by
easing visa policies for students and facilitat-

1995
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Figure 6
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countries are able to integrate more easily
into the US labor market than Eastern and
Southern Europeans, and the greater trans-
ferability of their skills is valued by the labor
market. Considering that companies increas-
ingly operate in international markets, this
finding could be used by education policy
makers as one indicator for the quality of
education. Factors that characterize the
more successful education systems, like
funding, enrollment rate and number of
graduates, could therefore be used to
improve the education systems of those
countries from which emigrants perform
more poorly. Consequently, the findings are
valuable input for the policies summed up
under the Bologna Process - a policy initia-
tive that is part of the EU's goal to increase
international competitiveness by 2010 and
aims at equalizing and improving the quality
(and quantity) of the highly skilled labor
force - and provide empirical evidence about

which countries or regions lag behind in
their quality of education. Considering that
education policy is still a national domain
not directly influenced by the EU, it would
be useful to undertake the analysis per-
formed here not only accounting for region-
al but also for country-level differences.
\Vhile this breakdown was not possible here
due to sample size issues, it would certainly
be valuable to policy makers if future stud-
ies could be undertaken at this leveL

Finally, a note of caution is warranted
also for those countries whose education
systems have performed best in this study. In
fact, at least some of the success in US labor
markets may be explained by a positive selec-
tion bias, i.e. the fact that emigrants may be
among the best and brightest in their coun-
tries. Discussions of such a brain drain cur-
rently dominate many debates about labor
markets and education policy in Europe, and
the results of this study imply that, at least in
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parr, all European countries may be subject
to it. EU governments anxiously look at the
increasing number of researchers leaving
Europe for the US as they fear the loss of
human capital and the impact on economic
growth. The high reward that some emi-
grants obtain in the US should not calm
such concerns as this situation might draw

even more skilled people. It should rather
encourage politicians to speed up the estab-
lishment of a research friendly environment
as well as labor market conditions that pro-
vide attractive opportunities to highly quali-
fied people.

ENDNOTES

1. When speaking of European born immi-
grants, the following analysis strictly refers to the
group of European countries that today (2006) form
the European Union (EU). These include the EU 15
of the Maastricht Treaty - Austria, Belgium,
Denmark, Finland, France, Germany, Greece,
Ireland, Italy, Luxembourg, Netherlands, Portugal,
Spain, Sweden, United Kingdom -and the 2004 acces-
sion countries - Poland, Hungary, Estonia, Latvia,
Lithuania, Malta, Czech Republic, Slovakia (in the
data still former Czechoslovakia). For Cyprus and
Slovenia there was no available data.

2. See European Commission (2005) for a
detailed description of each system.

3. The NSCG 1993 is a follow up survey of the
1990 US Census including only college educated indi-
viluals.

4. Additionally, those few Europeans who com-
pleted their highest degree from a place other than

the US or Europe are dropped from the sample.
5. Self-employed individuals are dropped from

the sample.
6. This is a common method, but bears some

impreciseness as the admission class cannot be direct-
ly identified for each individual and the variable
reports the proportion of immigrants in this category
for a particular country and year. (Cobb-Clark, 1990;
Duleep and Regets, 1996).

7. It should be noted that significance levels in
the regression testing all the relevant hypothesizes
simultaneously are not always as good on the two
tailed level. However, further test have shown that
there is high multicollinearity associated with several
coefficients (Eastern Europeans, US experience, US
educated Europeans, Refugee status) that make it dif-
ficult to separately interpret each coefficient. Also, F-
tests do not allow their exclusion.
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APPENDIX

Regional grouping of the EU countries included in the analysis

North"." EU: United Kindom, Ireland, Sweden, Denmark, Finland
W,.rtem/ Cmtm/ EU: Netherlands, Germany, France, Belgium, Luxembourg, Austria
Sotdh"." EU: Italy, Spain, Portugal, Greece, Malta,
Ea.rImI EU: Poland, Hungary, Estonia, Latvia, Lithuania, Czech Republic, Slovakia (in the
data still the former Czechoslovakia).
For Cyprus and Slovenia there was no available data.

Table 1: Distribution of the Most Recent Degree among Highly Skilled European
Immigrants and US Americans, inpercent, NSCG 1993

Professional
Place of Education by Degree Total
Region Bachelor Master Doctorate IOther
All European immigrants 58.98 27.65 7.90 5.47 100

Western/Central EU 61.27 25.50 7.85 5.38 100
SouthernEU 63.64 27.31 4.75 4.30 100
NorthernEU 59.66 25.89 8.88 5.57 100
EasternEU 48.38 35.67 9.31 6.64 100

European educated EU
immigrants 56.05 27.42 10.56 5.96 100

Western/Cen tral EU 56.93 28.83 11.76 2.48 100
SouthernEU 51.06 25.66 10.50 12.78 100
NorthernEU 65.31 19.07 10.55 5.07 100
EasternEU 33.11 47.81 9.29 9.79 100

US educated EU Immigrants 6038 27.76 6.62 5.24 100
Western/Central EU
born 62.27 24.96 6.66 6.12 100
Southern EU born 66.01 27.55 3.69 2.75 100
Northern EU born 53.54 32.88 7.43 6.15 100
Eastern EU born 57.46 27.82 9.63 5.08 100

Native Born US educated 71.43 20.77 2.14 5.66 100
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Table 2: Percentage ofEU Immigrants Educated in the EU or US within Degrees by
Region, NSCG 1993

Western/Central Southern Northern Eastern All
EUborn EUborn EUborn EUborn Europeans

Bachelor

EU
educated 18.61 8.92 55.91 26.2 30.83
US
educated 81.39 91.08 44.09 73.8 69.17

Master

EU
educated 20.54 12.13 36.72 50.77 32.17
US
educated 79.46 87.87 63.28 49.23 67.83

Doctorate

EU
educated 3127 28.54 59.02 38.2 43.38
US
educated 68.73 71.46 40.98 61.8 56.62

Professional Degree and Ot her
EU
educated 5.38 34.31 44 53 35.35
US
educated 92.24 65.68 56 47 64.65

All Degrees

EU
educated 20.27 12.9 51.03 41.94 32.44
US
educated 79.73 87.1 48.97 58.06 67.56
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Table 3: Percentage inmanager positions and mean yearly salary by
region of education, NSCG 1993

Mean yearly
Region Manager status Percentage salarv

Not a Manager 61.76 55245
Western/ Central Manager position 38.24 86752
EU Total 100 67293

Not a Manager 82.36 43899
Manager position 17.64 74519

Southern EU Total 100 49299
Not a Manager 66.83 61724
Manager position 33.17 91755

Northern EU Total 100 71685
Not a Manager 94.16 40266
Manager position 5.84 50428

EasternEU Total 100 40860
Not a Manager 79.9 50887

US educated and Manager position 20.1 72355
EUborn Total 100 55203

Not a Manager 80.54 46169
US educated and Manager position 19.46 64790
US born Total 100 49792
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Table 4: Natural log of yearly earnings: estimated coefficients for college - educated
EU immi~ rants and U S natives, NSCG 1993

-1 -2 -3

Work experience in years 0.0418** 0.0230** 0.0230**
0.0008 0.0008 0.0008

Work experience squared -0.0007** -0.0004** -0.0004**
0 0 0

Years since migration t) 0.0011* 0.0015** 0.0012
0.0005 0.0407 0.001

Male 0.2761** 0.2118** 0.2119**
0.0049 0.0043 0.0043

Married 0.1171** 0.0935** 0.0935**
0.0051 0.0044 0.0044

Masters degree 0.1493** 0.1494** 0.1494**
0.0053 0.0042 0.0042

Doctorate or other professional
degree 0.4181** 0.4297** 0.4296**

0.0112 0.0084 0.0084
Educated in Western/Central
EU 0.0995* 0.0972** 0.1105**

0.0511 0.0396 0.0431
Educated in Southern EU -0.2861* -0.1507* -0.1359+

0.1154 0.0796 0.0806
Educated in Northern EU 0.2012** 0.1832** 0.1910**

0.0305 0.024 0.0277

Educated in Eastern EU t) -0.2388** -0.2069** -0.096
0.0412 0.0076 0.0749

In a manager position - 0.2307** 0.2307**
0.0053 0.0053

Refugee admission status (RAS)
t) - - -0.2786

0.1881

US educated and EU born t) - - 0.0074
0.0322

RAS*US educated and EU
bornf - - 0.3989+

0.2121
Intercept 9.7862** 10.1353** 10.1353**

0.0071 0.0004 0.0076
R-Squared 0.254 0.2075 0.2075
N 46969 54449 54449

Note: Standard errors below coefficients in'italic. Due to beteroshedasticuy the estimated coefficients are computed as beteroshedastic-
i(y robust estimators (If'hite, 19701). '
1) Estimates in column 3 are subjecI to multicollinearity.
Two tailed level of significance (asymptoticallY normal I - statistic}: +p < .10, *P < .05, **P < .001
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Humanitarian Motives, Political
Statements and the 1951 Geneva
Convention Relating to the Status of
Refugees

HELEEN BOUSCHER

The 1951 Geneva Convention Relating to the Status of Refugees (1951 Refil,gee Convention) created the
most widelY accepted refugee definition to date. The Convention defined a refugee as "a person who has weI/-
founded fear of being perseaaed for reasons of race, religion, nationality, membership of a partiadar social
grollp orpolitical opinion. "The 1951 Refil,geeConvention created a right to a.ryIJlmand has become thefolm-
dation of the current refil,gee.rysiem on which millions of people dependfor a.rylum. The United Nations High
Commissioner for Refil,gees asserts that the 1951 Refil,gee Convention is the Alagna Carta for refil,gees,bllt
the distinction it makes between refitgees and economic migrants is arbitrary and has led to criticism l?J both
academics and the pllblic. W& did the drafters of the 1951 Refil,gee Convention choose this specific wording
for the refil,geedefinition? JFhat were the intentions of the drafters?

The political climate plCfYeda major role in explaining the refil,geedefinition. Some authors (Grahl-
Afatisen 1966; Holborn 1956) contend that after World JFar II nation-states wanted to protect hllman
rights. Other autbors argile that giving refil,geestatus to people leaving Commlmist cotmtries was a political
strategy used l?J JFestern nations dllring the Cold JFar (HathawCfY 1984). Preiious researchfuxtaposed the
humanitarian and political motives of the drafters. This has created an artificial contrast. This article pro-
vides a new perspective on the intentions of the drafters of the 1951 Refil,geeConvention. It argiles that the
political and bnmanitarian motives of the drafters cannot be separated because after JForld War II hllmani-
tarian intentions were themselves political statements.

The definition of refugee has been
inconsistent throughout history and
has changed with the political climate

(Leenders 1993) for several key reasons.
Firstly, states have been more willing to
grant refugee status to a national of an

enemy state than a national of a friendly
state because acknowledging refugee status
implies condemnation of a specific regime.
Therefore, accepting or rejecting a refugee is
a political statement that has consequences
for a state's foreign relations. In the 1930s,
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for instance, many countries were hesitant to
accept Jews fleeing Germany. These deci-
sions were often based on the desire to keep
good foreign relations with Hitler's
Germany. Secondly, what is accepted by a
government or the international community
as a legitimate reason for flight has also been ing states participating in the final negotia-
subject to different tions (Australia, Austria,

interpretations through "There was no clearly Belgium, Brazil, Canada,
history. Today, refugee defined difference between Colombia, Denmark,
status is only granted to Egypt, France, Federal
a person when he or a national and an alien' Republic of Germany,
she has been personally before the 19th century." Greece, Holy See, Iraq,
persecuted. This was Israel, Italy,
not always the case. Luxembourg, Monaco,
During the Interbellum, complete ethnic Netherlands, Norway, Sweden, Switzerland,
groups, such as the Armenians, were Turkey, United Kingdom of Great Britain
acknowledged as refugees. Thus, every per- and Northern Ireland, United States of
son belonging to a clearly defined ethnic
group, internationally recognized as
refugees, was able to obtain refugee status
without having to prove that he or she was
personally in danger (Vermeulen,Battjes and
Spijkerboer 2002). For the above-mentioned
reasons, the definition of refugee has always
been restricted to a certain time and place in
history.

Political persecution was permanently
established as a legal ground for a refugee
status in 1951 with the signing of the UN
Geneva Convention Relating to the Status of
Refugees (Refugee Convention). It has
become the foundation for the current
refugee regime (Salomon 1991; Boswell
2000; Loescher 1993; Grahl-Madsen 1982-
1983; Karatani 2005; Roversi 2003). A con-
temporary assessment of the Refugee
Convention, and the refugee definition in it,
influences the way refugee questions are cur-
rently managed by the 144governments that
have signed the 1951 Refugee Convention
(http://www.unhcr.org/ protect/PROTEC-
TION/3b73bOd63.pdf 2007). Since this
assessment depends on the interpretation of
how the Refugee Convention was created, a
profound understanding of the dynamics

that shaped the refugee definition is indis-
pensable.

The definition of refugee in the 1951
Refugee Convention, considered an integral
human right, has long been perceived as
timeless and the intentions of the 26 draft-

America, Venezuela and Yugoslavia
(http://www.unhcr.org/ protect/PROTEC-
TION/3b66c2aa10.pdf) were seen as
humanitarian (Grahl-Madsen 1966, 1982-
1983, 1982-1983, 1983; Holborn 1956 and
1975). More recently, this vision has been
criticized because during the convention an
arbitrary distinction was made between
refugees and other 'persecuted' migrants,
such as victims of sex-related crimes or eco-
nomic exploitation (Hathaway 1984;
Loescher 1993; Salomon 1991; Ruthstrom-
Ruin 1993; Sjoberg 1991). Critics argue that
the drafters of the Refugee Conventions
were politicallymotivated and that since the
definition of "refugee" in the Refugee
Convention was only intended to refer to
refugees from Communist countries, the
Refugee Convention should be regarded as a
political statement by Western states against
communism (Kennedy 1986; Loescher
1993). The fact that member-states of the
Refugee Convention were left to choose
whether the convention would apply world-
wide or to European refugees only, further
shows that it is incompatible with the univer-
sal pretences of the Universal Declaration of
Human Rights (UN 2006). This criticism of
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the humanitarian point of view has elicited
an understanding that the definition of
"refugee" in the 1951RefugeeConvention is
subjective and that the humanitarian beliefs
of the drafters are not a sufficient explana-
tion for the specific formulation of this
refugee concept.

The debate over the intentions of the
drafters does not end with the aforemen-
tioned criticism. Taking into account that in
previous international refugee laws no
humanitarian intentions were mentioned,
the question that remains to be answered is
why, if the drafters' interests were merely
political, they claimed to base the 1951
Refugee Convention on human rights? A
necessary part of understanding what
altered the political interests of states drasti-
cally is the development in the first half of
the 20th century of the nation-state which
coincided with a rediscovered belief in
human rights in the second half of the
twentieth century. This historical perspective
is combined with a complete reading of the
minutes of the meetings where the contents
of the 1951 Refugee Convention were dis-
cussed. These can be found in the collected
trauaux priparatoires (preparatory papers) of
the Refugee Convention (fakkenberg and
Tahbaz I, II, and III 1989). Until now, the
traoaux priparatoires have only been quoted
partially,resulting in a distorted view of the
convention. A more in-depth study of the
tneetings has enabled a carefully weighed
analysis.

What is presented is not one but two
separate discussions that took place during
the drafting period of the Refugee
Convention. The first discussion concerned
the definition of refugee and the second dis-
cussion addressed the scope of this defini-
tion.While in both discussions humanitarian
and political concerns played a role, it can be
argued that these intentions cannot be juxta-
Posed or even analyzed separately. In the
Context of the meetings, the humanitarian

intentions expressed by the delegates were
themselves political statements. This fact
explains and reconciles the opposing views
in the literature and changes the interpreta-
tion of the intentions of the drafters.

HISTORY OF STATE INVOLVEMENT IN

REFUGEE MATTERS

Before World War I, European state
lacked comprehensive alien immigration
rules or laws (Hathaway 1984).There was no
clearlydefined difference between a national
and· an alien before the 19th century, yet
states preferred not to become involved in
refugee issues.Asylumwas only granted if it
would benefit the host state (Leenders 1993, .
6-8). This changed from the 19th century
onwards, but especially during the
Interbellum when there were dramatic trans-
formations in Western European societies
(Caestecker 1998,74-76;Loescher 1993,36).

After World \Var I, the responsibilities
of the state with respect to social and eco-
nomic functions expanded resulting in a
more intensive role for the state in people's
daily lives (Caestecker 1998, 77-79).
Immigration policy was affected by these
changes. As the first steps were made
towards a social security system, a closer
connection between the state and its nation-
als was formed while alienswere increasing-
ly excluded from the systern. (Leenders
1993, 234). States started to enforce stricter
border control, such as requiring travel doc-
uments and identity papers to cross borders,
in an effort to reduce the number of aliens
entering their countries. This is a perfect
example of the influence of nationalistic
state policy during the Interbellum when
19th century liberalism was replaced by
nationalism (Hathaway 1984, 348).

Meanwhile, the Russian, Austro-
Hungarian and Ottoman Empires collapsed,
and millions of people were forced to flee
and seek refuse in neighboring states
(Loescher 1993, 35-36). These states were
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forced to confront large numbers of
refugees within their borders and refused to
grant them the same rights as nationals due
to the financial burdens refugees represent-
ed and nationalistic policies.As a result, large
numbers of refugees became stateless and
refugee matters became a structural problem
on the international political agenda.

The Interbellum saw the creation of the
first international refugee conventions which
were drafted in response to these problems
(UNHCR 2006). These instruments were
supposed to be temporary solutions to
urgent refugee crises and were pragmatic,
not idealistic, in nature; however, the more
social and economic provisions in the
treaties, the fewer the states that were willing
to sign them. The first three of these inter-
national treaties only provided a legal status
for refugees; giving them the right to identi-
ty certificates in order to protect them
against statelessness. Refugees were defined
by their national, ethnic or religious charac-
teristics.A new treaty was drafted for every
group of exile, yet states did not intend to
bind themselves to structural solutions. In
short, these instruments were neither univer-
sal nor timeless and made important distinc-
tions based on ethnic background.

THE COLD WAR CHANGED REFUGEE

POUCy

World War II resulted in refugee prob-
lems on several continents. In September
1945 the estimated number of displaced
people was approximately 14 million. As
with the refugee policy during the
Interbellum, each of these problems was
dealt with separately. The majority of the
refugees in Europe, more than seven million
people, came from the Soviet Union and
survived the war as forced laborers and pris-
oners of war. Other large groups came from
France (almost two million) and Poland
(more than 1.6 million) (Berghuis 1999).
Four intergovernmental organizations were

actively trying to solve European refugee
issues.All four organizations had temporary
mandates and focused on specific refugee
groups; they were set up pragmatically in
order to fix a temporary problem. A distinc-
tion was made between displaced persons
compulsorily moved by the state (i.e. Nazi-
Germany) and refugees who had decided to
leave their country out of fear of persecu-
tion. Resolving this refugee and displaced
persons problem took much longer than
expected. In 1949, Europe still contained
approximately one million refugees and dis-
placed persons.

Meanwhile, immediately after World
War II, tensions increased between the East
and the West. The cooperation between for-
mer allies, including on refugee issues, pro-
ceeded with great difficulty.Western coun-
tries did not repatriate all displaced persons,
as had been agreed at the Yaltaconference in
1945, and the Russians refused the UN
refugee organization entry into their
German zone. In addition, Eastern
Europeans kept coming to the West. This
embarrassed the Communist states
(fakkenberg and Tahbaz I 1989, 626) but
was welcomed, and even encouraged, by
Western states. The fact that people pre-
ferred to live in capitalist countries rather
than Communist countries was good propa-
ganda for the Western countries (Carruthers
2005, 911-912; Boswell 2000, 540; Loescher
1993,51) and symbolized Western superior-
ity. A conflict over whether refugees were
allowed to refuse repatriation on political
grounds arose between the East and the
West.

Besides the political interests, ideologi-
cal differences played an important role in
this conflict. Repatriation was one of the
main issues in this respect. The atrocities of
World War II caused Western states to tum

away from nationalism and to embrace
humanitarian ideals.Did individuals have the
right to refuse repatriation deriving from the
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right to freedom of choice and the right to a
dissenting political opinion, or were state
interests more important? If a person had
the right to refuse repatriation and he or she
could not be sent back to the country of ori-
gin, then that person had the right to asylum.
Communist states asserted that the state had
the right to decide over its nationals and
where they should reside. The East consid-
ered the Western refusal to repatriate nation-
als from Communist countries as the only
cause of the refugee problem. In their eyes,
the solution was easy,if only the democratic
countries would repatriate all displaced per-
sons, there would no longer be any refugees.

The majority of Western states believed
that the continuation of international
refugee protection after WorldWar II would
be beneficial for the remaining refugees in
Europe and aimed for a liberal and interna-
tional policy.Three arguments were formu-
lated by the majority of Western states in
support of a liberal and international
refugee policy (fakkenberg and Tahbaz I
1989, 81-83). The first argument was that
tnany refugees in Europe were stateless and
without the same economic and social privi-
leges as nationals, which inhibited their inte-
gration into society. The second argument
stated that states with a relativelyliberal pol-
icy would be punished by attracting many
more refugees if an international organiza-
tion did not coordinate the resettlement of
the refugees. States did not want to be bur-
dened with the costs of refugee relief, cer-
tainly not when the repair of their
economies had first priority. The third argu-
tnent contended that people without a
nationality would end up in a sociallyinferi-
or position that would hav~ a disastrously
negative impact on their self esteem. States
knew that their grip on society and their
influence on individual lives had increased.
For this reason, statelessness involved politi-
ca~ economic and social consequences.

The debates on the refugee problem

centered around those refugees living in
Europe in refugee camps currently under
the care of the International Refugee
Organization (IRO) and who would be with-
out protection after the termination of the
IRO's mandate on June 30, 1950
(Takkenberg and Tahbaz I 1989, 80).
Asylum seekers did not fall under the
responsibility of the IRO and therefore they
received little attention. Future refugees
were not yet taken into consideration.
Therefore, the solutions sought during the
immediate post-war period were temporary
(similar to the Interbellum policy) and only
focused on one refugee group, the European

"In September 1945the esti-
mated number of displaced
people was approximately 14

million."

refugees. Due to the Cold War, no general
consensus was reached on how the refugee
problem could be solved.

THE CREATION OF THE 1951 REFUGEE

CONVENTION

After August 8, 1949, the proceedings
on finding solutions for the European
refugee problem increased in pace and
intensity.Although the majority of refugees
had been resettled, appro~ately one mil-
lion refugees remained in Europe. Research
shows that intense discussions took place
during important meetings of the Economic
and Social Counsel (ECOSOC) of the UN
regarding what to do with these refugees.
Due to the East-West conflict, these meet-
ingswere inconclusive,and two specialad hoc
committees were appointed to consider the
matter further.

On August 6, 1949, during the
ECOSOC's meeting, two important subjects
were on the agenda. The first concerned the
scope of refugee protection and the second
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concerned the definition of the term
refugee. Analysis of the preparatory papers
proves that the two subjects would remain
separate discussions. The delegates from
France and Belgium preferred a very liberal
asylum policy because, as the French repre-
sentative explained, despite the price to be
paid, the French government wanted to keep
the country on a certain moral level.
According to the French delegate, the
French and Belgian stand was motivated by
humanitarian considerations, not by political
motives or self interest. The US disagreed,
and opposed a widespread international
refugee system; instead of committing itself
to a legallybinding convention, the US pre-
ferred to contribute financially,hoping the
problem would be solved within the year
(fakkenberg and Tahbaz I 1989,93-111).

The statement of the Indian delegate
illustrates the perceptions of states not
directly involved in the European refugee
problem. The Indian delegate stated that
since 1947 India had been confronted with
huge refugee problems and, for that reason,
was not able to contribute to the solution of
the European refugee question. The Indian
refugee problem was a result of the inde-
pendence of British India in 1947 when it
was divided into the secular state of India
and the smallerMuslim state of Pakistan.As
a result, approximately 14 million people
sought refuge on the Indian subcontinent
(Ruthstrom-Ruin 1993). Clearly, the Indian
representative was under the impression that
the prospective refugee convention would
not apply to refugees on Indian territory and
saw no need for a universal convention.
From the Communist perspective, there was
obviously no need for new international
refugee legislation, and a new Refugee
Convention was regarded as a lawful excuse
for breaking the Yalta agreements.
Additionally, the Communist countries
believed there were no refugees and the
problem would cease to exist if the Western

countries would simply repatriate those who
had fled. However, the objections of the
Communist countries had hardly any effect
because capitalist countries had a majority in
the UN meetings on the European refugee
problem. Fundamentally, the grounds for
granting refugee status (and even the defini-
tion of who a refugee was)were in dispute.

After the ECOSOC meeting, the above
mentioned ad hoc committee was appointed.
Unsurprisingly, almost all delegations that
were members of the committee had a stake
in the European refugee problem. These
states either had a refugee problem within
their borders, many of the refugees were
former inhabitants of their state, or the state
was a popular resettlement destination for
refugees. If the main issue had been purely
universal human rights protection, other
states would have been present too because
the convention would have a worldwide
application. Their absence demonstrates
that, initially,the focus of the future refugee
convention was on solving a practical prob-
lem, in the tradition of the Interbellum.

The first point of dispute on the ad hoc
committee agenda, the definition of the
term refugee, was settled before the opening
of the first meeting.Western states were able
to determine the contents of the Refugee
Convention without the interference or
input of Communist countries because the
representatives of the Communist countries,
the Soviet Union and Poland, left the room
seeing no need for a new refugee convention
(fakkenberg and Tahbaz I 1989, 153-155).
When the Communist countries walked out
of the meetings, the Refugee Convention
became aWestern legislativeinstrument. It is
clear that the definition of the term refugee
was a political question resolved by political
actions. Because the political conflict was
one between two ideologies, the definition
of refugee became based on Western ideol-
ogy. Thus human rights, and especially the
freedom from political persecution from a
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"If the main issue had been
purely universal human rights
protection, other states would
have been present too because
the convention would have a
worldwide application."

state, became the only grounds for granting
refugee status.

However, the departure of the Soviet
Union and Poland did not fully determine
the definition of refugee.While the politico-
ideological basis of the definition had been
determined by the Communist walk out,
analysis shows that a second intense debate
about the scope of this definition ensued
and influenced the outcome of the conven-
tion. This debate concerned whether the
future Refugee Convention should be
applied only to Europe or throughout the
world. Initially, the delegates from France,
Great Britain and Belgium, who claimed to
be inspired by humanitarian ideals and the
Universal
Declaration of
Human Rights,
wanted to make
this declaration
the found ation
for a new refugee
convention.
Other countries
disagreed and
Were afraid that a general definition would
result in a 'blank check' for refugees, which
would have consequences that states would
be unable to bear economically, socially or
politically (fakkenberg and Tahbaz I, 158-
160, 165-166).

After the first ad hoc committee-session,
ECOSOC held a meeting on the European
refugee question and the recent develop-
ments in the ad hoc committee. Two remark-
able changes occurred that further compli-
cated these meetings and the relations
between the states. The first change was the
position of states not directly involved with
the European refugee problem. Pakistan
argued that on the basis of humanitarian
ideals,every refugee should have the right to
asylum and international help. Pakistan thus
advocated for a universal treaty.The second
change of position came from France.While

France initiallyhad a strong preference for a
general refugee definition, it now wanted a
limited definition. The French delegate
explained that a general refugee definition
would be dangerous for the receptive coun-
tries because some governments would sim-
ply not be able to meet the standards. France
did not, however, change its supporting
arguments. The French delegate still insisted
that France was only motivated by humani-
tarian ideals. In fact, both proponents and
opponents of a universal treaty claimed to
have been inspired by humanitarian ideals
(fakkenberg and Tahbaz II 1989, 10-14).
This is crucial to the understanding of how
the 1951 Refugee Convention was not

required, but had
the option, to be
applied universal-
ly.

After the
ECOSOC ses-
sion, the ad hoc
committee met
for a second ses-
sion (fakkenberg

and Tahbaz II 1989, 64-70). The minutes of
these meetings reveal the importance of the
humanitarian argument: despite a state's
stand regarding the refugee definition, ideol-
ogy itself functioned as a weapon during the
Cold War, and thus Western states had to
insist on supporting human rights, which
was a key element in Western ideology.
However, a consequence of the use of the
humanitarian argument by all countries was
that it became difficult to deny refugee sta-
tus to people outside Europe. The demands
of non-European countries had to be taken
seriously.

During the Conference of
Plenipotentiaries (1951) where the final draft
was discussed, there was a clear division
between those Western states advocating a
universal convention and those states advo-
cating a European convention. Since both
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sides refused to give in, the Vatican offered a
solution: a clause with a choice that resulted
in an optional geographical restriction 'in
Europe' (fakkenberg andTahbaz III 1989,
372-386). The hwnanitarian nature of the
Refugee Convention was left to the prefer-
ence of states.

A universal convention could harm
states financiallyand sociallybecause a time-
less and universal convention could have
consequences that states would not be able
to manage or even anticipate. \Vhy would
states pursue such a damaging solution? One
explanation could be that Western states had
put themselves forward as the protectors of
individual rights after World War II
(Goodwin-Gill 1989, 526). Individualism
and hwnan rights had obtained a more
prominent role in Western civilization but
had also become of political interest. The
Cold Wa~ and its accompanying ideological
conflict, made promoting human rights
essential for Western politics

CONCLUSION

In the first half of the 20th century
Western states became increasingly involved
in society both economically and socially,
and a closer relationship between state and
citizen was established. Combined with
nationalistic politics, this resulted in a clear
division between foreigners and nationals
which had not previously been precisely
defined; whereas nationals could benefit
from many state privileges, aliens could not.
Without a nationality or refugee status, reset-
tlement and integration in a new country
became almost impossible. These factors
resulted in refugees beoming an internation-
al problem ,and international refugee laws
were drafted. The first international refugee
instruments mainly provided for a legal sta-
tus for refugees. All international measures
relating to refugees in this period were tem-
porary and limited in scope to specific
groups of refugees.

After World War II there were many
refugees and displaced persons in Europe
mainly of Eastern European origin. This
problem was not easily resolved as refugees
kept leaving the East for the \~est and ten-
sions between these blocs increased. Several
international meetings took place in order to
solve this problem. Analysis of the trataux
priparatoires shows that two parallel discus-
sions took place during these meetings. Both
had an enormous impact and both reflected
the international political interests of that
time. The first discussion took place
between the East and the West and deter-
mined the legal grounds on which a person
could, and still can, obtain refugee status.
Major political interests played a role since
Eastern European nationals mainly came to
the West,which was regarded by the West as
a proof of Western ideological superiority.
Eastern Europe saw the refugee problem as
one created by Western refusal to repatriate
its nationals, despite its demands, and the
new refugee convention as undermining
previous agreements. Western political inter-
ests coincided with its humanitarian ideolo-
gy,which granted refugees a right to asylwn
and freedom of political expression. These
Western hwnanitarian ideals clashed with
the interests of the Communist states. The
refugee problem thus became a focus of
conflicting political ideologies. This debate
was settled when the Communist countries
left the meetings and Western states were
able to determine the criteria for refugee sta-
tus on their own. Political persecution
became the only grounds on which a person
could obtain refugee status according to the
convention.

The Cold War thus had a big impact on
the refugee definition. It not only created
part of the "refugee problem, but it also
made the refugee convention a political
statement that was crafted on an ideological
basis. Despite initially having been intended
as a temporary and exclusive convention in
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the spirit of previous refugee instruments,
this convention allowed for a new element in
the Refugee Convention, namely the option
to make it universally applicable. TIlls was
the result of the fact that the Refugee
Convention claimed to evolve out of con-
cerns for universal human rights. TIlls claim
made it impossible to deny refugee status to
non-Europeans in the same position as
European refugees, which was the topic of
the second discussion. The universal aspect
of the Refugee Convention was a conse-
quence of the incorporation of human
rights. Western countries used human rights
as a weapon during the Cold War.Therefore,
it can be concluded that the 1951 Refugee
Convention was a Western treaty and had a
political purpose, namely granting asylum to
people from Communist countries.

However, taking the history of refugee
law into account, it is remarkable that the
1951 Refugee Convention even contends to
be humanitarian. The question arises to what
extent humanitarian ideals were more than
just strategic rhetoric for exclusivelypolitical
aims. TIlls ideological component had its
effect on the second debate amongst
\Vestern countries only, which mainly con-
cerned the geographical reach of the new
refugee convention. This intense debate
gives insight into the humanitarian inten-
tions of Western states. All countries placed
large emphasis on their humanitarian inten-
tions regardless of their position. Although
it is hard to believe in the sincerity of France
because it shifted its stand without changing
its support for the humanitarian argument,
one cannot generalize. Other countries, like
Great Britain and Belgium for example, con-
sistently advocated a broad refugee defini-
tion based on humanitarian ideals, despite
the political disadvantages. This leads to the
conclusion that one must interpret the

alleged humanitarian motives of different
Western states separately in order to avoid
underestimating the role of the humanitari-
an intentions. \Vhile only some Western
states may have been convinced of the
importance of human rights, ultimately both
sides made a compromise resulting in the
ability to choose between a European and a
universal refugee convention.

Several factors make it likely that the
true intentions of Western states defending
a broad refugee definition were indeed
humanitarian. As Western nation-states
wanted to distance themselves from the hor-
rors they were associated with during World
War II, the Western traditions of individual-
ism and human rights were rediscovered.
Western states came to regard themselves as
the protectors of the individual, and his or
her rights, and saw the right to flee political
oppression as an integral part of those
rights. States knew that statelessness meant
an inferior social status which had a negative
impact on an individual's self e~te~m.They
acknowledged the fact that the relationship
between the State and its nationals was much
closer than at other times in history, with
nationals having benefits that aliens did not
have. Therefore, Western governments felt
responsible for improving the situation of
stateless people.

The motives of the drafters of the 1951
Refugee Convention were not different from
the motives of the drafters of earlier inter-
national refugee law, namely realizing state
interests. However, the interests of Western
states changed after World \Var II with
humanitarian ideals reaching political signifi-
cance. Because of this, it is fruitless to dis-
cuss, as previous literature has, whether the
drafters of the Refugee Convention had
humanitarian or politicallymotivations. The
two are intertwined and cannot be separated.
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Sustaining and Saving Lives
Aligning Incentives to Provide Adequate
Education Provision for Refugees in
Africa
ALICE POOLE

Consistent, high qtlality education provision for refllgees within Africa is an important objective. However, a
substantial gap is likefy to remain between the desired level of provision and the current level because of the
scale of the delivery challenges. Despite these challenges, efforts to improve delivery of the Education for AfJ
and Afillennitlm Development Goals »mst continue. Afore specificallY, refllgees have a recognized right under
international law to access education. Education plC!Js a critica! role in sl/staining and saving rejitgee lives;
conseqJlentfy, it is now considered one of the four fimdamental htlmanitarian pillars of refugee assistance, on
par with provision of food, shelter and medical assistance. These services should be provided from the outset
of a crisis through reconstruaion. Altho/tgh this recognition of the vallie of education is welcome, it does not
ensure that delivery is actl/alfy improved. This paper Sllggests that an incentive-based approach should be used
to encourage stakeholders to deliver the desired outcomes effectivelY.

Refugeesare among the poorest, most (1IDG) II for universal primary education
vulnerable and excluded people in will be unachievable. Even more seriously,
society: more specifically, in Africa, because education underpins delivery of all

they suffer violence, repression and civil other 1IDGs, if universal primary education
rights abuses. Largely unable to access basic is not achieved, delivery of the other goals
health and education services, they remain will also be seriously jeopardized (1fcGinnis
mired in poverty without sufficient opportu- 2006).
nities for personal and collective develop- This paper outlines the international
ment, Specific, targeted incentives need to legal and development framework underpin-
be designed and implemented effectively in ning education provision and the role of
order to align different stakeholders with the education. This outline is followed by a
aim of providing consistent, high quality review of the available data, and a discussion
education to refugees. Otherwise, a sizeable of pertinent issues. Finally, policy solutions
gap in education delivery for refugees in are elaborated using an incentive-based
Africa will remain. In the absence of such framework.
programs, both the Education for All (EFA) A strong international legal framework
Goal and 1Iillennium Development Goal outlines the right of refugees to access edu-
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cation. International normative values and
states' commitments under international law
reinforce this right. First, the right to educa-
tion is enshrined as a universal human right.
Article 26 of the 1948 UniversalDeclaration
of Human Rights states that "Everyone has
the right to education." All states are expect-
ed to provide at least universal elementary
and fundamental education. The primary
treaty that delineates refugee rights is the
1951 Convention relating to the Status of
Refugees and its 1967 protocol. Over 140
countries signed these inter-state legal agree-
ments that form the basis of refugee rights
and protection (United Nations 1989,2002).
Under Article 22, states made a commitment
to provide full access for refugees to elemen-
tary education on the same ground as
nationals and as favourable access as possi-
ble to non-elementary education, particular-
ly in relation to funding. Additionally, in
1989, 191 states signed the Convention on
the Rights of the Child that reiterated inter-
national commitment to children: this was
the largest number of state signatories ever
to a convention. It outlines the states' legal
obligations to refugees as a grouping of peo-
ple and to education provision as a service.
Article 22 of this treaty details the obligation
of states to follow international and domes-
tic law in relation to the rights of child
refugees. It also requires states to co-operate
with the United Nations and other NGOs to
provide support to refugee children. This is
essential given that, in host countries, much
of the provision of education and other
services to refugees (at least in refugee
camps) is provided by international organi-
.zations and NGOs. The right to education is
reiterated in this treaty under Article 28,
which again confirmed the obligation of
states to provide primary education to all
children, including refugee children (United
Nations 1989).

The second pillar of the international
framework consists of the educational tar-

gets established by and for the international
community. The targets supplement states'
legal obligations as outlined in treaties, and
focus on specific goals and deliverymecha-
nisms. At the \Vorld Education Forum in
Dakar in 2000, 180 countries collectively
committed to the goal of EFA (UNESCO
2000). This included a commitment to
improve comprehensive early childhood care
and education for the most vulnerable peo-
ple, including both refugees and Internally
Displaced Persons (lDPs). Although all of
the EFA goals are relevant to the topic of
refugee education, several were particularly
apt: combating gender and ethnic discrimi-
nation; improving adult literacy and oppor-
tunities for adult continuing education; and
developing learning outcomes in literacy,
numeracy and life skills.Each region subse-
quently developed a Framework for Action,
a plan for achieving the overarching goals.
Sub-Saharan Africa's action framework
included four main components: institution-
al restructuring to improve delivery,increas-
ing state commitment to education, develop-
ing educational legislation and targeted gov-
ernment funding to improve basic education
(UNESCO 1999). Additionally, the United
Nations' General Assembly incorporated
the two EFA aims of universal primary edu-
cation and gender parity into two of the
eight 1IDGs for 2015 (United Nations
2000). By forming these educational targets,
the international community affirmed its
belief in the critical role of education in
human development, and the necessity of
supporting the most vulnerable people to
access education. Projects that are designed
to increase states' capacity to deliver educa-
tion are increasingly funded by international
and non-governmental organizations.
Furthermore, the World Bank, UNESCO
and other agencies monitor progress against
both the 1IDG and the EFA education tar-
gets (1fcGinnis 2006).

Education has an ability to sustain and
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to save lives, which is vitally important for
refugees because of their vulnerability
(!NEE July 2005).1 SllStaining lives includes
stability and psychological recovery, skills
development and enhancing job opportuni-
ties. Supporting the employability of
refugees is especially critica1, since education
"is vital to the reconstruction of the eco-
nomic basis of family, local and national
life" (UNHCR 2004). In this context,
employment is conceived as the basis for
economic reconstruction and stability rather
than refugee dependency on aid over the
long-term. Saving lives incorporates protec-
tion from military conscription, sexual
exploitation, trafficking, landmines and dis-
ease (especially HIV / AIDS, tuberculosis,
malaria and cholera) (EXC01I 2003).
Education also provides a mechanism for
disseminating critical information, which
can mean the difference between life and
death - for example, by informing children
about the dangers of playing in fields where
there are known landmines. Over the past
five to 10 years, the Office of the United
Nations High Commissioner for Refugees
(UNHCR), the United Nations' Children's
Fund (UNICEF), the United Nations'
Educational, Scientific and Cultural
Organization (UNESCO), and other organi-
zations have recognized that education pro-
vision for refugees should not be considered
a "luxury" extra service. Rather, it should be
a "fourth pillar of humanitarian assistance,"
one of the fundamental provisions to
refugees alongside food, shelter and medical
support (Dakar Strategy 5 2000).

Analysis of refugee education in an
African context is important: the continent
both generates and hosts millions of
refugees. In March 2004, the Africa dialogue
in Geneva was based upon a collective
unders tanding that there were four million
refugees in question, excluding IDP num-
bers (UNHCR 2005). By the end of 2005,
Africa hosted 5.2 million people of concern

to UNHCR (UNHCR 2006). An estimated
2.4 million people live in 267 refugee camps
worldwide, most of which are in Africa: 170
camps, representing 64 percent of the total
global number (UNHCR 2003, 26). The
majority of people that seek refuge move
from their state of origin to a neighboring
one because neighboring states are the easi-
est to access physically and poverty means
that refugees normally lack the funds
required to flee to more distant countries.
The largest state hosts for African refugees
are Tanzania, the Democratic Republic of
Congo (DRC), Sudan, Zambia, Kenya and
Uganda. These host countries primarily sup-
port refugees fleeing from Burundi, Sudan,
Angola, DRC and Somalia (UNHCR 2003,
15).

The number of refugees is volatile
because refugees are affected by the ebb and
flow of political situations. In 2004, repatri-
ation of refugees to newly peaceful states
included 90,000 returnees to both Burundi
and Angola and 57,000 to Liberia
(UNHCR).2 However, conflicts in other
countries can erupt at the same time. For
example, in 2004, more than 200,000 citi-
zens from Darfur in Sudan, the Democratic
Republic of Congo (DRC), and Somalia
moved to other countries to claim refuge
from violence and instability (UNHCR).
This makes it virtually impossible to deliver
education consistently to those most at risk.

There are significant costs involved in
supporting refugees, which are borne prima-
rily by host countries and the international
community. However, neither host countries
nor international donors provide a high
enough level of support. Host governments
may view refugee camps "as a means of iso-
lating potential troublemakers and forcing
the international community to assume
responsibility" (Arafat 2003). They may also
refuse to allow refugees to study alongside
their citizens in local schools, and may insist
upon the establishment of separate provi-
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sions for refugees. This has an especially
negative impact on secondary education, as
neither host countries nor international
donors are unlikely to provide this level of
service for refugees.3 A parallel support sys-
tem covering both refugees and their host
community is costly. It can be so inefficient
that "the cost per refugee is much more than
the gross national product per head of the
population of the host country" (Harrell-
Bond 2001). However, although it might be
more cost-effective to invest in community
provision on the basis that refugees can also
use such services, it may not be politically
viable. This problem is compounded
because international appeals to donors,
mainly developed country states and large
NGOs, tend not to raise adequate levels of
funding for refugees. In March 2005,
UNHCR's Africa bureau director David
Lambo declared:

We appealed for $60 million for
Burundi, where we repatriated 90,000·
refugees last year, despite all the prob-
lems ... we only got $2.5 million in
response to that appeal. This is obvious-
ly not enough (UNHCR 2005).

In a 2006 interview with Lisa Fry,
Nathalie Meynet, and Claas Morlang, mem-
bers of UNHCR's education unit, they stat-
ed that in the context of severe under-fund-
ing of refugees, education is rarely support-
ed to the extent that would match the belief
in its strategic importance.

All of the large international and non-
governmental organizations that support

- refugees believe that emergency operations
should include education and training of
refugees at the outset rather than as a sec-
ondary phase. UNHCR is the major interna-
tional player, and acts as both the policy
guardian of the refugee convention and as
one of the principal sources of practical
support to refugees. UNICEF supports con-

tinuity between basic education of refugees
and basic education in the refugees' country
of origin, chiefly focusing on strategy, teach-
ing content and teacher training. UNESCO
and the United Nations' Office for the
Coordination of Humanitarian Affairs
(OCHA) also support education provision.f
Hundreds of NGOs also deliver services to
refugees, many of which are strong advo-
cates for refugee education, especially the
Women's Commission for Refugee Women
and Children.

At the World Education Forum in 2000,
it was evident that there was a serious lack of
co-ordination between these agencies. As a
result, the Inter-Agency Network for
Education in Emergencies (!NEE), a global
network for education practitioners, was
formed to increase co-ordination for both
policy-making and policy implementation.
Within four years of its inception, the !NEE
launched Minimum Standards for Education in
Emergencies, Chronic Crises and EarlY
Reamstruaion (1ISEE). This is a comprehen-
sive program that supports "project plan-
ning, assessment, design, implementation
and monitoring and evaluating of projects"
for refugee education around the world, and
has been used in 60 countries.P The 1ISEE
represents the latest stage in an worldwide,
evolutionary learning process regarding the
most effective ways to deliver education to
refugees. Over the last 10 years, a number of
international frameworks for education pro-
vision in emergencies have been produced;
these have developed and disseminated new
principles and best practices. The most
definitive practical guide to promoting effec-
tive education for refugees in emergencies,
entitled Rapid Educational Response in Complex
Emergencies: A discussion document, was
jointly published by UNESCO, UNICEF
and UNHCR in 1998 (Aguilar and Retamal
1998).6 A core element of their rapid
response framework is the three-phase
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approach to handling emergencies: first, a
recreation and preparatory phase, followed
by non-formal schooling and the re-intro-
duction of a curriculum (Aguilar and
Retama11998, 9). Recreational kits (RECRE-
ATE), including toys, games and musical
instruments, are produced and distributed to
accompany the first phase. These kits are
especially popular with refugees, and help
children to release stress and to build stabil-
ity, thereby developing a better mental state
in which to learn. In 1993, UNESCO devel-
oped a Teacher Emergency Package (fEP)
for Somalia under its Program for Education
for Emergencies and Recons truction
(PEER). The TEP consisted of school
materials and a proven methodology for
teaching literacy and numeracy at a basic
level in the mother language of the children
in the school. Refugees often transport their
sturdy and portable TEP kits back to their
countries of origin on repatriation, which
demonstrates their value to refugee commu-
runes (Aguilar and Retamal 1998).7
Equivalent kits have now been developed in
other African countries and worldwide.

SITUATION DESCRIPTION

It is very difficult to evaluate education
provision to refugees across African coun-
tries in a reliable way. The only statistical
data for education that specifically covers
refugees within Africa originates from the
UNHCR. Although the UNHCR has
improved its statistical reporting on educa-
tional provisions in its refugee camps world-
wide, there are no comparable statistics for
non-camp education provision, except
where refugees are included within overall
host country statistics (UNHCR August
2004).8

The following analysis is limited because
UNHCR data is incomplete: not all camps
filled in every question, and the 2003 Camp
Indicator report is the only complete publi-

cation that has been widely released. Thus,
there are no previous or more recent data in
the same format, precluding time series data
analysis, although, usefully, some preliminary
data have been released for 2005. .

The Camp Indicator Report for 2003
"contains five indicators considered critical
to the quality of UNHCR educational pro-
grammes." These are:

1. Percentage of the population
aged 5 to 17 enrolled in school (1I/F)
[UNHCR standard: 100 percent]

2. Percentage of students who suc-
cessfully completed the school year
(1f/F) [standard: 90 percent]

3. Teacher to student ratio [stan-
dard is 1:40]

4. Percentage qualified or trained
teachers (11/F) [standard: 80 percent]

S. Percentage of schools with
structured retention initiatives for girls
[standard: 80 percent]

(UNHCR August 2004).

Comparatively, the refugee camps in
Africa performed worse than the world aver-
age on all five indicators, missing target stan-
dards by a substantial margin. Nearly
127,000 refugee children in the recorded
African camps aged between 5 and 17 are
not enrolled in school, and 57,700 of these
are housed in camps in the Central
Africa/Great Lakes region, which indicates
the scale of the problem (UNHCR August
2004). On average, only 15 percent of
African camps achieved school enrollment
of 100 percent of the population aged
between 5 and 17, even though school
enrollment is the most important perform-
ance indicator. The percentage of qualified
or trained teachers was the indica tor most
frequently achieved, on average, in African
camps: 60 percent of all camps that
responded to the question met the 80 per-
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Table 1: Performance Against UNHCR Refugee Education Indicators

%of %of %of
%of students %of schools

UNHCR Refugee population who camps qualified withmeeting
Education aged 5 to successfully student- or structured

Indicators 2003 17enrolled completed teacher trained retention
in school the school ratio

teachers initiatives
year for girls

100 1:40UNHCR target

~ World camp
0 average
0
N [N=108 camps.9
"C max]
~ Central:;.~:a Mica/ Great Lakes
v~ [N=25 max]
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~ Southern MricaU

==
[N=7max]

~ West Africa
~ [N=9max]0
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Africa total
[N=60max1

90 80 80

76

12

o

29

38

67 5975 69

15 2652 74

100 33 3837

71 57 8650
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Source: RefugeeEducation Indicators 2003, UNHCR. Angusl2004

cent UNHCR target.
Second, no region has consistent provi-

sion of all the desired outcomes. The best
performer in the region was Southern Africa
including Namibia and Zambia, which had
an average of S9 percent overall on all five
targets. Conversely, the worst regional per-
former was Central Africa/ Great Lakes
region (Central African Republic, Congo,
DRC, Rwanda and Tanzania), with only 36
percent of targets met overall. However,
comparisons are hampered by the difference
in size of the regions - the Central
Africa/Great Lakes region has more than
three times the number of schools of the
Southern Africa region.

UNHCR broke down the overall region-
al analysis into separate countries and, with-
in countries, to camps. They particularly

drew attention to the following observa-
tions:

-- In two African camps, there were sig-
nificant levels of out-of-school children:
14,700 in the Impfondo camp in the
Republic of Congo, and 10,300 children
in Meheba, Zambia. At the country
level, Ethiopia had the overall grea test
proportion out of school, with 35 per-
cent of children out of school in 2003.

-- The repatriation of refugees back to
DRC and Guinea meant that fewer chil-
dren originating from those countries
successfully completed the school year,
which negatively impacted the figures of
refugee camps where they were hosted.
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Table 2: Performance Against UNHCR
Refugee Education Indicators by

Region

Combined percentage of all five
education indicators, b~ region

f'f") Central Africa/Great
0
0 Lakes 36
N

.9 [N=25 max]
"tIu East Hom of Africa~ 41u [N=19 max]:.a
CJ~ Southern Africa(I) 59...

[N=7max]~..~ West Africa... 44~ [N=9max]U........
~ Africa total 45c.,. [N=60max]0
~0

Data source: 'Refitgee Education Indicators 2003:
UNHCR, August 200+

However, repatriation itself is generally
considered to be positive.

- The largest worldwide gap in the
number of refugee teachers is in Central
Africa and the Great Lakes region (27
percent). At the country level, Kenya
requires the largest absolute number of
new teachers - with a sizable 290 more
teachers required in the Kakuma camp to
meet the target 1:40 ratio.

-- Training of teachers in Africa is partic-
ularly required in Ethiopia, Tanzania and
Uganda.

-- Camps with few or no structured
retention initiatives for girls are primarily
located within the DRC and Ethiopia.

(UNHCR August 2003)
It is not clear what specific actions

UNHCR field offices have taken in light of
these observations to remedy delivery prob-
lems in the camps. However, UNHCR head-

quarters has attempted to improve the qual-
ity of its reporting since 2003. According to
Fry, Meynet and Morlang, this process has
included headquarters staff training field
officers on data collection, and reiterating
the importance of data collection and
reporting. UNHCR has also revised its indi-
cators for 2005 in an attempt to create more
meaningful analysis of education delivery.
The new set of indicators consists of:

1. Percentage of refugee children aged 6-11
enrolled in primary school [UNHCR stan-
dard: 100 percent]

2. Percentage of refugee adolescents aged
12-17 enrolled in secondary school
[Standard: 100 percent]

3. Gender parity at the primary and second-
ary levels, determined from analysis of the
first two indicators [Standard is 50:50, equal
gender enrollment]

4. Teacher to student ratio [Standard is 1:40]

5. Percentage of qualified or trained teachers
[Standard: 80 percent]

6. Percentage of female and male teachers
[Standard is 50:50, equal percentage]

7. Percentage of adolescents aged 15-24
enrolled in non-formal education, such as
vocational training. [No definitive standard has
been set, as adolescentsm'!} not be enrolled in toea-
tional training becauseIhey attend secondary school
or university, according 10 Fry, Meynet and
J.;forhng.J

There is no change in the indicators
from 2003 that measure teacher to student
ratios or the percentage of qualified or
trained teachers. The breakdown of the indi-
cator of overall school enrollment into
enrollment in primary and secondary educa-
tion is much more useful: this will enable
better analysisof the main problems by sec-
tor. In addition, the inclusion of a perform-
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for secondary education (UNHCR 2006).ance indicator to monitor non-formal edu-
cation is intended to draw focus to critical
provision for especially vulnerable adoles-
cents. Rather than measuring structured
retention initiatives for girls, UNHCR now
measures gender parity at both levels,
because unemployed male youths who are
not at school are also very vulnerable.

Using the provisional 2005 data,
UNHCR reports some improvements in
education provIsion (UNHCR 2006).
Provisional analysis of the 2005 education
indicators in 18 African countries, covering
66 camps, shows that 75 percent of refugee
children, on average, are enrolled in primary
education: the lowest average is in the
Central Africa Region (12 percent) and the
highest is in Southern Africa (80 percent),
which reflects overall differences in aggre-
gate performance from 2003. These figures
are not directly comparable with 2003 data
because they measure primary education
rather than both primary and secondary edu-
cation. In addition, even though gender
problems persist, with higher dropout rates
for girls and harassment from teachers and
peers, there has been progress over the last
five years towards gender parity (UNHCR
2006).

The improvements in gender parity and
the increases in primary-level enrollment are
not transferred into secondary-level educa-
tion.10 The drop out rate for refugee chil-
dren between primary and secondary educa-
tion is high and affects both boys and girls,
though it is higher for girls (UNHCR 2006).
As the UNHCR points out, only one quarter
of adolescent refugee girls in Africa are
enrolled in secondary education. This
demonstrates "insufficient focus on youths"
(UNHCR 2006). The gap in secondary edu-
cation is partly a consequence of the focus
on primary education: the 1IDG target on
primary education is reinforced in UNHCR
country-based prioritization, and subse-
quently negatively affects resource allocation

ISSUES AND CASE STUDIES

Several other factors besides lack of
funding and refugee numbers adversely
affect delivery of refugee education. In
Africa, hundreds of thousands of refugees
are hosted in large-scale camps, and the piti-
ful conditions in these camps. worsen over

_time. Such conditions include frequent food
shortages and long-term destitution. Long-
term camp residents suffer increased inci-
dences of domestic violence and family
breakdown, substance abuse (especially alco-
hol), indolence and long-term psychological
damage (Harrelli-Bond 2001). Inadequate
security is also a major barrier to education:
refugee children are not allowed to attend
school in camps unless they are secure.
Although the primary justification for estab-
lishing camps is because of the security that
they provide, the validity of this claim is
often undermined by reality. Notoriously,
the Lord's Resistance Army was very violent
to Sudanese refugees in northern Uganda in
the Alchol-Pii settlements, leaving 140
refugees dead during two raids in 1996 and
2002 before the camp was finally closed
(Bagenda and Hovil 2003).11 Unfortunately,
international donors tend not use their polit-
ical might to lobby host countries to respect
the rights of refugees or to provide secure
camp locations (Norwegian Refugee Council
2005, 17). 1lore over, refugee camps can also
become recruitment pools for militias in
their search for gunmen, foot soldiers and
sex slaves.The inadequate level of security is
often compounded by the lack of alternative
opportunities for refugees to earn a living, to
be educated, and to be trained (UNHCR
2003). Thus camps often fail to be environ-
ments that are conducive to effective learn-
mg.

Education provision is further ham-
pered by the challenges of reconstruction
after violent and bitter conflict. The use of
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Table 3: Gender Parity at Primary Level, 2000-2005
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child soldiers in African wars results in sig-
nificant barriers to their rehabilitation, as
former child soldiers "are harder to demobi-
lize and bring back into routine life than
grown-up fighters," traumatized and fre-
quently violent (Machel 1996; Kalashnikov
Kids). As such, these children are difficult to
educate within a structured school environ-
ment, where there is little or no specialist
psychological support. Likewise, after civil
wars and genocide have fueled ethnic ten-
sions - the former a common phenomenon
on the continent - it is very problematic to
educate refugees of multiple ethnicities
together. Ideally, trained specialists with con-
flict-resolution skills would be deployed to
support teachers, pupils and communities
throughout the process of reconciliation.
Additionally, meticulous care is needed in
order to depoliticize textbooks and lessons
and to deliver peace education deploying
formal and informal learning methods. For
example, in Kenya, 42,000 children have
received a weekly peace education lesson
using UNHCR peace education materials,
and more than 3,000 young people and
adults have taken community training. This
training consists of 12 half-day sessions and
occasional follow-up reviews, and has been
evaluated by the UNHCR as effective
(Sinclair 2002). However, such trained spe-
cialization is difficult to provide, both
because it is expensive and because it is
unfeasible to find enough specialists able to
cover all of the areas in which they are need-
ed.

Trained teachers are a scarce resource in
Africa, and while there are shortages in both
refugee and non-refugee contexts, it is espe-
cially difficult to find and to train enough
teachers to work in tough camp environ-
ments. Levels of teacher compensation also
need to be realistic to attract and retain
teachers, and teachers need ongoing training
and mentoring to improve their skills.
Intemationally-devised incentives for teach-

ers, agreed to by NGOs and United Nations
organizations in early 2005, are set too low.
Teachers in Chad, for example, received
15,000 Chadian francs per month while
security guards were paid 80,000 (Heninger
and 1\IcKenna 2005). Given the gap between

"Additionally, meticulous
care is needed in order to
depoliticize textbooks and
lessons and to deliver peace
education deploying formal

and informal learning
methods."

the available and the desired number of
teachers, as highlighted in the UNH CR per-
formance indicator data, the opportunity
cost for teachers should be carefully
reviewed. Pay offers should ensure that
teachers are able to earn an adequate wage
compared with their other options. Beyond
pay, it is also important that the community
of refugees support their teachers. A com-
munity-based approach to education provi-
sion is vital, ensuring that children and other
community members are persuaded to
attend school regularly, maintaining school
standards and ensuring that school equip-
ment is not expropriated. This approach
should extend to host communities, and
NGOs have a special role to play here. For
example, in 2001-2, FilmAid launched a film
that surpassed "all expectations, drawing in
average audiences of 10,000 people a night
in Kenya, and up to 27,000 at a single
screening in Tanzania." The poor, rural
communities of Kenya and Tanzania, which
have hosted refugees for years, are invited to
screenings, thus promoting more cordial
relations and providing incentives for ongo-
ing support (FilmAid International). Such
activities should be encouraged and extend-
ed to more camps and communities.
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Gender discrimination in education is
another barrier, and refugee girls suffer dou-
ble discrimination as refugees and as
females. Traditional gender roles that rein-
force domestic duties of girlsmean that they
are often required to support their mothers
to gather firewood, cook, clean and collect
food rations. This significantly limits their
availabilityto attend school. As demonstrat-
ed by the performance indicators, refugee
girls are less likely to access education and
are more likely to drop out of school than
boys, especiallyat higher levels of schooling.
TIlls is compounded by cultural values, as
"more traditional families withdraw their
daughters from school before puberty"
(Sinclair 2002). According to Fry, Meynet
and Morlang, UNHCR specialists believe
that cultural values interplay with poverty,
and that if poverty were not so prevalent,
the choice to remove girls from school
would be made much less frequently: pover-
ty rather than principle is the primary issue
here. There have been several recent efforts
to improve enrollment and retention of girls
in the refugee education system. For exam-
ple, in northern Uganda, the Jesuit Refugee
Service has introduced a cost-sharing
scheme as an incentive for female students
to attend secondary school in the Rhino
Camp. Criteria for selection include both
financial need and regular attendance in
school. Initial results of this program have
been positive (Howgego 2005). However,
although such programs are an important
step forward, they are in the pilot stage in
only a small numbers of camps, and the
overall approach to incentives is ad-hoc.
These incentives should be scaled up in a
structured, comprehensive :way to encom-
pass more camps and a larger number of
beneficiaries.

The choice of language for instruction
can also become a major area of controver-
sy. Should schools teach in the language of
the refugees' original country, of their host

country or in an international language?
Occasionally, host countries will intervene
and make the decision. For example, in
DRC, students from Angola and from
southern Sudan were required to follow
DRC's Francophone national curriculum,
although their prior education was based
upon Portuguese and English respectively
(Sinclair2002, 26). This issue is made more
complicated and controversial because of
the number and variety of different lan-
guages and dialects on the continent, and
because of the way in which identity and
language intertwine.

The logistical difficulties inherent in
delivering services across Africa's often
remote and difficult terrain also form a prac-
tical barrier to refugee education. Logistical
support for emergency education includes
providing temporary shelters, school materi-
als, toys and games, and transporting them
to inhospitable and distant refugee locations
in host territories. Ongoing support encom-
passes the provision of more permanent
school buildings and a steady stream of
school supplies including textbooks, paper
and writing implements (Aguilar and
RetamaI1998).12TIlls high level of logistical
support is hard to deliver, especiallyover the
long-term, as funding and support are
diverted to new refugee emergencies.
Delivery is further undermined by the lack
of integration between the many NGOs,
international organizations and the host
countries in the humanitarian sector.13 For
example, The Women's Commission for
Refugee Women and Children, having visit-
ed 10 of the 11 refugee camps in eastern
Chad, concluded that UNICEF "had not
provided adequate shelters for schools,
school supplies or guidance to teachers or
camp management" (Heninger and
11cKenna 2005). Yet, the organization had
not reached out for support from other UN
agencies or from NGOs.

The spotlight on primary school educa-
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tion 1S tmportant as a building block for
learning, but all the other levels (pre-primary,
secondary, tertiary formal levels in addition
to vocational training) are consequently neg-
lected. Secondary education provision is
inadequate, as demonstrated by the UNHCR
performance indicators. Tertiary education
is extremely limited, with only few areas of
excellence such as the long-established-
camps in Western Sahara, from which hun-
dreds of students move to study for degrees
abroad (Farah 2003). There is also a signifi-
cant problem with the UNHCR's current
approach that focuses on outputs for formal
sector education, such as student teacher
ratios and attendance. UNHCR does not
measure the quality of education provision,
and does not have the capacity to do so,
given the difficulties and costs in measuring
quality learning outcomes. Therefore, it is
probable that quality of teaching and of
learning varies widely across camps and
across countries. In terms of informal learn-
ing, there has been increased focus on the
need to expand vocational training and
opportunities for entrepreneurial activity,
with some reportedly successful programs.
In Jembe, Sierra Leone, the Refugee
Education Trust (RE1) supports a program
combining training in carpentry, bakery, tai-
loring, soap making and tie-dyeing alongside
sports and other activities intended to pro-
mote improved social interaction and confi-
dence (Sesnan and Wood et al. 2004).
Additionally, in northwest Ugandan refugee
camps, the organization Echo Bravo has
successfully established drop-in 'education
bases' for young people. in refugee camps,
where they can take courses, congregate,
play sports and listen to music (id21
insights). Adolescent education provision
has benefited from increased attention over
the last couple of years, but much more
effort is required to deliver post-primary
education and to provide skills transfer and
job opportunities for adolescents.

Substantial scaling and transposing of these
'islands of excellence' is required if new
approaches and innovation are to improve
education provision for refugees on mass
scale.

DISCUSSION

In sum, existing delivery -mechanisms
are simply not working - tens of thousands
of refugees in Africa are not even enrolled in
school. A new approach is required. A com-
prehensive, harmonized incentive structure
should be developed by the UNHCR in con-
junction with its delivery partners
(UNESCO, UNICEF, NGOs, the World
Bank) to determine which incentives to offer
to stakeholders in order to engender explicit
desired education outcomes - including delivering
EFA and ~IDG II.14 Embryonic incentive
structures for teacher pay and for promoting
the retention of girls in schools have
demonstrated success, but have been too
patchy,which limits their effectiveness over-
all. Incentives for one stakeholder should be
carefully analyzed against incentives provid-
ed to other stakeholders, aiming to ensure
complementary stakeholder behavior. If
providing incentives for one stakeholder
would cause a negative impact on education
provision in another area, these should be
discarded. Potential policies and incentives
are outlined below: given the lack of direct
field research, some of these may be imprac-
tical; however, the overall framework should
remain valid.

Incentives for host governments need
to be targeted to ensure that camps are locat-
ed in more secure areas in which refugees
are able to earn a living. Increased access to
funding is the primary incentive for
increased support for refugees.
Consequently, donors could fund develop-
ment projects within the host country that
were tied to certain refugee outcomes being
met. These outcomes could include the
numbers of refugees enrolled in the host
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"Education provision
for refugees should

be tied into local host
population provision
wherever possible ..."

country's primary and secondary schools,
and adequate levels of security in camps.P
Education provision for refugees should be
tied into local host population provision
wherever possible to create incentives for
local support of refugees. However,whether
joint provision is feasible on whether
refugees and the host community use the
same language.16

Incentives for home governments
should not be high on the agenda, because
home governments either initiated violence
and/ or discrimination towards their citizens
or were powerless to stop non-state actors
from doing so.17Yet, home
governments should be
engaged in post-conflict
reconstruction, and aid
provision should be linked
to specific commitments in
education - e.g. depoliticiz-
ing curricula, supporting
peace education and disar-
mament initiatives, and recognizing educa-
tion attainment by refugees achieved in a
host country and/or in UNHCR schools.

Aligning donor incentives is especially
important. Potentially, on an international
scale, specific donations to support the
1IDGs could be traded off against other
state commitments, like an emissions trading
scheme within a global context. Additionally,
substantial support could be obtained from
individual donors more easily, especially if
tangible products were packaged for pur-
chase. For example, provision of basic kits
and materials for refugee and combined
local/ refugee schools could be well within
the price range of people who are sourcing
wedding and Christmas presents.
Experience in the UK indicates that NGOs
are making substantial progress in this area,
with sizable and rapid growth in the pur-
chase of 'post-materialistic' presents.18

Generally, refugees are not well funded, but

philanthropic giving for disasters can be sub-
stantial: in 2005, US philanthropic funding
for disaster relief (including donations to
combat destruction from the Asian Tsunami
and Hurricane Katrina) was an estimated
$7.34 billion (Sullivan2006). The new wave
of philanthropic giving should be harnessed
as a core component of funding refugee
education. Philanthropic support could
extend to services, so that schools in refugee
camps could be linked with specifically
trained mentors from schools in other coun-
tries' to improve quality and rnotivation.l?
Companies could also fund and provide vol-

unteer support for host
government capacity
building to support
refugee education provi-
sion as part of their corpo-
rate social responsibility
strategy, for example.

Incentives for refugee
communities are less criti-

cal, as most communities already prioritize
education. Yet, incentives are valuable to
promote consistent attendance in three par-
ticular cases. First, to maintain regular atten-
dance of girls; second, across key transition
periods between school years and particular-
ly in the move from primary to secondary
school; and, finally,when keymessages need
to be transmitted - for example, about the
danger of landmines, malaria or H:rv.
Explicit transfers of money or useful goods
could be made to promote attendance. For
example, in Pakistan, the World Health
Organization provided a tin of edible oil on
a monthly basis to Afghan refugee girls with
regular school attendance, which had a "dra-
matic positive effect on girls' attendance"
(Sinclair2002). .

Teacher incentives are useful in attract-
ing and retaining high quality staff. Teachers
must at least earn wages that are comparable
with other employment opportunities other-
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wise the opportunity cost of being a refugee
teacher will be prohibitive. Teacher scholar-
ships could be funded through combina-
tions of remittances from Diaspora or inter-
national donors; scholarships could be
linked to commitments to work for the
refugee community, even if this were capped
at a few years.

Coordination of international relief and
humanitarian efforts is, and has historically
been, difficult in spite of coordinating net-
works. However, earlier planning for crises
would not only benefit the handling of a cri-
sis if it occurred, but would also reduce
stress on NGO and international staff.
There are examples where textbooks from
troublesome potential 'hot spots' have been
stored in advance, to be used in the event of
an escalated conflict generating refugees, but
these examples are rare. Forward-looking
planning could be much improved.

These examples highlight some of the
potential incentives that could be used to
increase the likelihood of effective delivery
of education for refugees. It is probable that
not all of these incentives would be practi-
cal, either in certain local contexts, or more
broadly. Each individual incentive is less sig-
nificant in itself than the concept of using
incentives in a structured and systematic
way. This would require much greater donor
and delivery harmonization than takes place
currently. However, the increasing focus on
partnership working in both the develop-
ment and humanitarian arenas and the devel-
opment of OCHA and INEE indicate that
greater collaboration is possible. There is
broad agreement on the framework for, and
content of, education provision for refugees
between UN organizations and the NGOs
working in the field. Now the real opportu-
nity for improvement is to develop appropri-
ate, agreed upon mechanisms with which to
deliver it. TIlls paper contends that an incen-
tive-based approach should be a core ele-
ment to secure delivery of the framework.

There are supplementary questions that
arise from this research paper and areas that
would benefit from further research, First,
are the UNHCR refugee camps in Africa
less successful in providing education than
their counterparts in other regions? And,
second, does the poor performance in
refugee camps in Africa reflect generally dis-
advantaged conditions for education provi-
sion within the continent? Neither question
is easy to answer. The 2003 UNHCR data
show that the refugee camps in Africa were
performing worse than the world average in
all five indicators. However, although more
recent statistics have not been published,
Fry, Meynet and Morlang of UNHCR's edu-
cation team indicated in the 2006 interview
that other countries and camps that were
previously performing better than the
African average in 2003 are performing
worse than the African average two years'
on. As these indicators are a very new form
of measurement and there is limited compa-
rable data, these statistics need to be treated
with caution. In addition, it is difficult to
make comparisons of provision across
countries, as the education provision is
decentralized: the country offices make the
decisions about education needs, and base
their judgements on a local rather than a
regional or global context. Fry, Meynet and
Morlang also pointed out that the regular
turnover of refugees, substantial security
problems, political tensions and intemperate
weather all have a disproportionate negative
effect on the provision of refugee services in
Africa. Therefore, direct comparisons
between African and other regions world-
wide are unhelpful and lacking in relevance.
For example, long-term stable camps such as
Thailand's camps for Myanmar refugees
have long-established education programs,
and operate with different links into the host
community provision than many African
camps.

After reviewing refugee and non-
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refugee education proVlslon in Africa, it
seems likely that some of the poor refugee
education outcomes in Africa are exacerbat-
ed reflections of problems that are also evi-
dent in local education systems. In the five-
year review of the EFA goals in June 2005,
the Sub-Saharan Africa regional forum
starkly articulated that: ''Achieving the goals
of Education for All will not become reality
unless there is a considerable change in
scale in the progress made" [their empha-
sis]. The forum reports considerable
progress in securing basic access to educa-
tion since 2000, as nine out of ten African
children now have access to the first grade
primary education. However, 40 percent of
African children in 2005 did not complete
primary education, let alone progress to sec-
ondary or tertiary education. The overall
goal on gender parity in primary and second-
ary education will not be reached, at least
over the medium-term. The scale of
HIV / AIDS and armed conflict in general in
Africa results in high numbers of orphaned
children and absenteeism from schools. It is
also doubtful that Sub-Saharan Africa will be
able to fund and train an extra million pri-
mary school teachers (from a 2005 base of
three million), or to allocate a "minimum of
20 percent of domestic budget funds to edu-
cation. Current projections indicate that
two-thirds, or 31 out of 53, African coun-
tries will not achieve the EFA goals by 2015
(Regional Forum Education for All - Dakar
+52005).

It is difficult to draw any substantiated
performance comparisons between
UNHCR camps in Africa, refugee provision
external to the camps, and the African local
education provision. For example, UNHCR
camps are largely,but not always,run sepa-
rately from the local provision. Tens of
thousands of refugees are not housed or
supported by the UNHCR: if these refugees
have illegallyrefused to enter camps and are
squatting in cities, they are unlikely to access

any type of formal education in Africa and
are thus worse off. Refugees who are hosted
and educated by local communities are sub-
ject to the local education conditions; some
countries have better performance than the
UNHCR camps and others have worse.

Further research is necessary in this area
to enable more in-depth statistical analysisof
education provision. Once the data for 2005
has been released from the UNHCR, it
would be useful to conduct a cross-sectional
study at the camp level. This could be sup-
plemented by analysisin the field to provide
more information about the integration of
the camp and the host country, community
approaches, teacher remuneration, and other
aspects of the provision of refugee educa- .
tion. The production of in-depth country
case studies would also improve ,our under-
standing of education provision.

CONCLUSIONS
Ruud Lubbers, then UNHCR High

Commissioner, stated in 2002 that:

A refugee who goes without educa-
tion cannot look forward to a more
productive and prosperous future. A
refugee who is unable to attend
school or a vocational training
course is more likely to become frus-
trated and involved in illegitimate or
military activities. A refugee who
remains illiterate and inarticulate will
be at a serious disadvantage in
defending his or her human rights
(UNIICRJanuary 2002).

Education is a universal human right,
enshrined in international law. It has also
been reiterated as an important development
activity under the EFA and the 1IDGs. In
spite of this strong international legal and
developmental framework, the reality of
refugee education provision is weak. Using
2003 UNHCR performance indicators, on
average, all five UNHCR targets wer65sub-
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stantially missed by African refugee camps.
For refugees living outside of camps, the
education provision is not likely to be any
better, given that Sub-Saharan Africa is a
long way from attaining its 2015 EFA goals.

The gap between desired outcomes and
current levels of provision is not unexpect-
ed given the enormity of the challenges in
delivering refugee education in Africa. The
conflicts from which refugees flee are espe-
cially complex and vicious in the African
context, which has major political and cul-
tural implications for education delivery.
This is further compounded by inadequate
funding and by ambivalent political and
practical support from host countries and
the international community.

Efforts must continue to improve deliv-
ery of the EFA, 1IDGs and UNHCR's key
indicators for refugee education. It is critical
to support refugees in exercising their right
to education by pressuring host states to
improve their support of refugee education
provision. Increased donor and state pres-
sure should be accompanied by the provi-

sion of incentives to host country govern-:
ments to encourage them to fulfill their legal
obligation to educate refugees. This incen-
tive-based approach could be used to
encourage stakeholders to deliver the desired
outcomes in an efficient manner: in particu-
lar, developing incentives to promote
increased attendance and retention of girls
and adolescents in school, delivering refugee
provision though host country infrastruc-
ture, and funding secondary and tertiary
scholarships. These incentives should not be
related only to primary education, although
primary education is important. Instead,
they need to promote more consistent
access and support for refugee education
across the whole spectrum, from pre-school
education to tertiary education, adult educa-
tion, vocational training and promotion of
entrepreneurial activity. Unless education is
prioritized in practice, its role in sustaining
and saving lives for all refugee groups will be
continue to be impeded, with an adverse
effect on personal and societal development.

ENDNOTES

1 INEE delineates the positive roles of educa-
tion for refugees (and IDPs) into two main cate-
gories, sustaining lives and saving lives.

2 Figures are based upon country of origin and
asylum reports.

3 In Djibouti, local authorities refused to allow
integration of young Somalis into their high schools
"fearing that if they learned to speak or write French,
they would 'disappear' into the local Francophone
population." They also have opposed provisions to
establish a refugee-only school (\Villiams and
Kewyuh 1999).

4 Examples of DCHA's field activities in Africa
relating to education include in the Central African
Republic, Somalia and Uganda (DClIA).

5 Five years' on, its membership includes 100
organizations. It creates and disseminates best prac-
tice, teaching and learning resources (INEE January
2(05).

6 The other two key documents are: a Mary
Pigozzi UNICEF report in 1999 that stressed the
importance of viewing education provision as a

development activity and Margaret Sinclair's
Education in Emergencies chapter of a UNHCR
report in January 2002, which developed concepts
such as the importance of including special needs
and minority children in emergency provisions
(Pigozzi 1999; Sinclair 2(02).

7 For example - Somalia, Afar and Rwanda.
8 The Education Statistical Report was tested in

2002 and 2003, and the organization introduced the
Camp Indicator Report for all large refugee camps in
2003. No survey was carried out in 2004, and the
2005 data was in the final stages before publication.
Also: Lisa Fry, Nathalie Meynet, and Claas Morlang,
interview by author, November 9, 2006, UNIICR's
education unit, Geneva.

9 It is not clear exactly how many camps are
included within the regions for 200S data. This will
be clearer when the full report is published by the
UNHCR.

10 It is not possible to know how much the split
in variables has affected this, without reviewing the
data in detail.
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11 The date of the camp closure is not specified
in the article.

12 Textbooks represent a particular challenge:
frequently, education materials from previous regimes
are no longer acceptable or cannot be sourced.
UNESCO especially supports the redevelopment of
textbooks.

13 This issue was noted in many of the articles,
plus it is an explanation for the formation of the
INEE amongst other co-ordinating arrangements
that are normally established by the OCHA and/or
by the United Nations agencies through partner
agreements with NGOs.

14 In contrast to normal operating procedures,
the World Bank should also fund and support
UNHCR to deliver education in recognition of its
critical implementation role. According to Jonathan
Brown, Operations Adviser, Global HIV / AIDS pro-
gram, ATHGO symposium, Washington DC, July 5
2006, this had already begun. It should be main-
tained and escalated.

15 Clearly, this would involve larger collabora-
tion with other international organizations and espe-
cially international financial institutions.

16 Arguably, the language difference is hard to
overcome. If the refugees are likely to return to their
country, then they should be taught primarily in their
native language. However, if there are no language
differences, ethnic differences between two groups

should not be insurmountable in designing appropri-
ately sensitive curricula, especially because basic
mathematics and literacy can be depoliticized far
more than, the teaching of history and political sci-
ence, for example.

17 1lost governments are the governments of
the countries in which the refugees are taking refuge,
home governments are the governments of the
countries of refugee origin and third settlement gov-
ernments are of eventual resettlement countries for
refugees.

18 In the UK, "Oxfam made £3 million
[US$5.87m] from the sale of Christmas goats, which
paid for the distribution of 30,000 animals in 70
countries; Cafod has raised £1.1 million [US$2.15m]
and distributed 18,000 goats in Eritrea and Kenya ...
this year's catalogues have extended the themes fur-
ther: Oxfam, for example ... also offers ... the chance
to help build a classroom (£1700)" [US$3330]. Aida
Edemariam. "Getting your Goat," The Guardian,
November 8, 2005.

19 Clearly, short timescales of provision and/or
barriers of language would restrict the possibility of
this in certain situations, but given the challenge that
teachers face as key providers of refugee education in
difficult circumstances, this could be a relatively low-
cost and helpful development, especially if teachers
in both countries had easy access to computers and
email. _..
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Inunigration and Asylum Policies in the
European Union and the European
Convention on Human Rights
Questioning the legality of restrictions

MARAT I<ENGERLINSKY

If:7hereasfreedom of movement for EU nationals means the lifting of internal borders, elimination of con-
trol and facilitation of traveling, freedom of movement for non-EU nationals is associated with more immi-
gration control, more identity checks and fewer arrivals at EU external borders. In recentyears, immigration
and a!)'lllm policies in the EU have become expansive and absorptive of the idea of a 'fortress Europe. "
The territorial expansion of the EU has been inextricablY associated with certain repressive measures.used
to control the external borders of the Union from I/nwanted threats of migration, as well as with seCtlritycon-
siderations. This paper analYzes the legality of restrictions in light of the principles of protection of hI/man
rights in Europe. It examines the extent and scope of the protection regime rendered to immigrants and a!),-
111mseekers f?y the Esropean Convention on Hsman Rights. It then argiles that, despite their international
hI/man rights commitments, the EU lv/ember States, to a certain extent,fail to ensure the fit/I realization of
immigrants' and a!)'llim seekers' hllman rights.

The protection of human rights is seen market and social facilities,such as housing,
as one of the main casualties of the politics education, and medical facilities (Brinkmann
of migration in both old and new EU 2004, 184). This leads to a continuing ten-
Member States (Doomernik et al 1997, 14, sion between international law to protect
89). Indeed, when it comes to international human rights and national policieswhere the
standards on human rights, .the situation primary concern is to protect and promote
becomes complicated as the EU Member the rights and welfare of cinzens.
States are caught between the goal of Regrettably, unless specifically protected
upholding human rights and the demand to under national law and practice, immigrants
tighten up immigration and EU external remain more vulnerable to human rights
border control. 1figration is seen, on the one abuses relative to the nationals of the state
hand, as a humanitarian or human rights (Ghosh 2003, 4).
issue because states are obliged under inter- As a matter of fact, the Member States'
national law to render protection to all those power to restrict immigration and asylum is
who are within their jurisdictions. On the neither absolute nor unlimited, but is mold-
other hand, it is seen as an immigration mat- ed by the states' international obligations
ter which might place a strain on the labor and individual humanitarian traditions.
THE GEORGETOWN PuBLIC POLICY REVIEW, 12:1 (2006-07). COPYRIGJ-IT © 2007
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States should abide by international rules
designated to protect and promote human
rights of immigrants and asylum seekers.
Moreover, the protection of fundamental
rights is a founding principle of the EU and
an indispensable prerequisite for the legiti-
macy of any action taken within the frame-
work of EU law.The EU is an organization
founded on the principles of liberty,democ-
racy, respect for human rights and funda-
mental freedoms, and the rule of law.

One can therefore legitimately wonder
to what extent the European human rights
regime includes non-nationals within its
realm of protection and what effect it has on
immigrants' rights at the national level.How
far are restrictions in immigration and asy-
lum justifiablevis-a-vis the system of human
rights protection? Is there enough respect
for human rights traditions in immigration
and asylum policies to make the legitimacy
of restrictions indisputable?

This paper seeks to answer these ques-
tions with an analysis of international
human rights standards in the area of migra-
tion. It refers to EU Member States' obliga-
tions when determining migration policies in
light of international legal instruments for
the protection of human rights. Though
there are many such instruments developed
at both the international and regional levels
(plender 1999), this paper looks at one of
the most important in Europe - the
European Convention on Human Rights
(ECHR). Currently, all 27 EU Member
States are parties to the ECHR and are
therefore obliged to observe its provisions.
This convention plays a keyrole in the deter-
mination and application of human rights
standards by EU Member States. It is, there-
fore, necessary to scrutinize migration-relat-
ed case law of the European Court of
Human Rights (ECHR), which was estab-
lished under the Convention as its watchdog
and guardian. Based on the court experience,
this study examines the general status in

international law of certain fundamental
human rights available to immigrants, such
as the right to family life, freedom from tor-
ture and inhuman treatment, and the right to
liberty.

This paper argues that, despite their
international human rights commitments,
the EU Member States fail to ensure the full
realization of immigrants' and asylum seek-
ers' human rights. Even though there are
some documents adopted at the EU level
that propose laws,policies, and amendments
to enhance human rights standards, they do
it inconsistently and selectively,while often
ignoring standards that are needed for immi-
grants' maximum protection. The legal pro-
tection of the latter in immigration matters,
in particular with respect to refusal of
admission and expulsion, is largely dictated
by national legislative and administrative .
rules which generally lack international stan-
dards of protection. Several cases of the
processing of asylum claims and the treat-
ment of immigrants in detention centers of
the Member States are provided in the paper
in order to demonstrate that restrictive
immigration and asylum policies result in
breaches of human rights and fundamental
freedoms. The aim is to demonstrate that
restrictions in immigration and asylum poli-
cies are against the principles of protection
and promotion of human rights in Europe
and are, therefore, illegitimate from a human
rights point of view. However, in order to
understand better EU policies on immigra-
tion and asylum, it is important first to con-
textualize these policies within the wider
world of international immigration policy.

MIGRATION CHAllENGES: THE US AND
EUROPE

The United States, with its large and
changing immigrant population, has an
enormous stake in international migration.
Equally important is the impact that US
immigration policies have on the rest of the
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Table 1: Inflows of Immigrants (I) and Asylum Seekers (A) into Selected EU
Countries, 1990-2000(thousands)

1990 1991 1992 1993 1994

1* I A I A I A I A

Belgium 50.5 54.1 15.4 55.1 17.6 53.0 26.5 56.0 4.7

Denmark 15.1 17.5 4.6 16.9 13.9 15.4 14.3 15.6 6.7

Finland 6.5 12.4 2.1 10.4 3.6 10.9 2.0 7.6 0.8

France 102.4 109.9 47.4 116.6 28.9 99.2 27.6 915 6.0

Germany 824.4 920.5 256.0 1207.6 38.2 986.9 22.6 774.0 127.0

Hungary 372 23.0 - 15.1 - 16.4 - 12.8 -
Luxembourg 9.3 10.0 0.2 9.8 . 0.1 9.2 0.2 9.2 0.2

Netherlands 81.3 84.3 21.6 83.0 20.3 87.6 35.4 68.4 2.6

Portugal - - -0.2 13.7 0.5 9.9 1.7 5.7 0.6

Sweden 53.2 43.9 27.4 39.5 84.0 54.8 37.6 74.7 8.6

United Kingdom - - -73.4 203.9 32.3 190.3 28.0 193.6 22

Total 1179.9 1275.6 448.3 1771.6 239.4 1533.3 195.9 1309.1 159.4

* Immigrants and ary/um seekers.

1995 1996 1997 1998 1999 _ .. 2000

I A I A I A I A I A I A

Belgium 53.1 11.7 51.9 12.4 49.2 11.8 50.7 22.1 57.5 35.8 - -427

Denmark 33.0 5.1 24.7 5.9 20.4 5.1 213 5.7 7.9 6.5 - -10.1

Finland 7.3 0.8 7.5 0.7 8.1 1.0 8.3 1.3 7.9 3.1 - -32

France 77.0 20.4 75.5 17.4 102.4 21.4 138.1 22.4 104.4 30.9 - -38.6

Germany 788.3 127.0 708.0 116.0 615.3 104.0 605.5 98.6 673.9 95.1 - -78.6

Hungary 132 - 12.8 - 121 1.1 12.3 7.4 15.0 11.5 - -7.8
Luxembourg 9.6 01 92 0.3 9.4 0.4 10.6 1.6 11.8 2.9 - -0.8
Netherlands 67.0 29.3 77.2 22.9 76.7 34.4 81.7 45.2 78.4 42.7 - -43.9

Portugal 5.0 0.3 3.6 0.2 3.3 0.3 6.5 0.3 10.5 0.3 - -0.3

Sweden 36.1 9.0 29.3 5.8 33.4 9.6 35.7 12.5 34.6 112 - -97.0

United 206.3 55.0 216.4 37.0 236.9 41.5 258.0 58.0 276.9 91.2 -97.0
Kingdom

-

Total 1361.6 258.8 1216.1 218.6 1167.3 230.6 1228.7 275.1 1278.8 331.2 4122

501l1.e:OECD 50PEAfI Report (2001).278,280.
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Table 2: Inflows of Immigrants (I) and Asylum Seekers (A) into Selected EU
Countries, 1990-2000 (in thousands)

1960-1964 1965-1969 1970-1973
Austria 0.9 9.9 19.1
Belgium 14.3 16.7 9.0
Denmark 0.9 1.0 6.5
Germany 162.8 220.7 175.1
France 303.4 95.3 114.8
Luxembourg 2.1 0.9 3.9
Netherlands 42 9.6 26.7
Sweden 10.6 24.6 6.9
Note: Immigration minlls emigration.

world. Immigration, perhaps more than any
other social, political, or economic process,
has shaped the United States over the past
century. As the 21st century unfolds, securi-
ty concerns and immigration reform will
continue to shape who enters the communi-
ty and how they do so. In short, America's
profound demographic and cultural trans-
formation continues - and the policies that
govern who can enter the US and how they
can enter, will affect every aspect of
American life in the new century. How to
minimize the challenges confronting this
"nation of immigrants," while maximizing
the benefits of immigration, will continue to
characterize US immigration policy dis-
course in the years to come.

Europe now matches North America in
its significance as a region of immigration.
Net immigration in Europe in 2001 stood at
3.0 per 1,000 inhabitants, compared to 3.1 in
the United States (OECD 2004). The region
now hosts a population of 56.1 million
immigrants, compared to 40.8 million in
North America (I011 2003). There is every
indication that Europe's importance as a
region of destination will increase. All
European states are now net immigration
countries (see Table 1). Immigrants come
from a variety of regions, such as North
Africa, Middle East, India, Pakistan, China
and Eastern Europe. For more established

host countries, such as France, Germany, the
United Kingdom (UK), Benelux countries,
Austria, Switzerland, Sweden and Denmark,
this has been the case since at least the 1960s
(SeeTable 2). Despite a decline in migration
after recruitment stops in 1973-4, immigra-
tion flows have been continuous, for the .
most part taking the form of familyreunion,
refugee flows and labor migration (See Table
3).
In the early 1990s, the European

Community became involved in ever-deeper
and more complicated migration-related
problems. There was a resurgence of migra-
tion to Western European countries, includ-
ing those countries in the south of Europe,
and the intensity of East-West migration
increased dramatically (Lahav 2004, 31).
Fears of uncontrolled migration influxes
from the East were prevalent in the minds of
European policy-makers, and migration
became a major concern for the European
Community. The new East-West migration
significantly changed the character of the
traditional ethnic and geographical pattern
of migration. The beginning of the 1990s
saw a substantial increase in the number of
refugees, asylum seekers, returnees and
internally displaced persons. The process of
economic restructuring and adjustment to a
market economy, which resulted in numer-
ous priva tization measures, a drama tic
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Table 3: Estimated Number of Immigrants and Asylum Seekers Arriving in Ee
Member States (1980-1990)

1980 1985 1986 1987 1988 1989 1990
Belgium 2,700 5,300 7,650 6,000 5,100 8,100 12,950
Denmark 50 8,700 9,300 2,750 4,650 4,600 5,300
Gennany 107,800 73,850 99,650 57,400 103,100 121,300 193,050
France 13,700 25,800 23,500 24,900 31,700 58,750 49,750
Greece 1,800 1,400 4,250 6,950 8,400 3,000 6,200
Italy 7,450 5,400 6,500 11,050 1,300 2,250 4,750
Netherlands 3,700 5,650 5,850 13,450 7,500 13,900 21,200
Portugal - 100 250 450 350 150 100
Spain - 2,350 2,300 2,500 3,300 2,850 6,850
United 9,950 5,450 4,800 5,150 5,250 15,550 25,250
Kingdom

Total 147,150 134,000 164,050 130,600 170,650 230,450 325,400

Sourte: UNHCR Regional Office for tb«European Inslilulions (October 1992).

decrease in subsidies, severe budget restric-
tions, and a gradual decline in industrial pro-
duction, led to a dramatic increase in unem-
ployment in Central and Eastern Europe
(Ardittis 1994, 12) and was a cause for the
westward economic migration. The "push"
factor, however, was not only economics,
but also the existence of political problems
in the countries of origin. New immigrants
came not only as labor immigrants (whether
legal or illegal), but also as refugees fleeing
young Central and Eastern European
democracies that lagged behind the Western
standards in democratic institutions, human
rights and the rule of law.

After 10 Central and Eastern European
states became members of the EU, the sta-
tus of their citizens formally changed from
non-EU to EU nationals. Now their west-
ward movement has ceased to be interna-
tional migration, as the EU represents a
common area of free movement of persons.
Nevertheless, it remains substantial due to
imbalances in economic and social condi-
tions between Europe's East and West. In
addition, passport control and physical bor-
ders between the old and new EU Member

States,where the citizens need to prove their
identity with a valid document, have not dis-
appeared. Even if theymay alreadyenjoy the
simplifiedprocedure of checks for EU-pass-
port holders at international airports, con-
trol over EU-Central and Eastern European
land borders, which became EU internal
frontiers after accession, continues.
Moreover, the application of labor restric-
tions on Central and Eastern European
workers makes their freedom of movement
to the EU-lS highly conditional. Some of
the old EU Member States have sought a
transitional period before giving new EU
Member States' migrant workers the possi-
bility to fully exercise their freedom of
movement.1

Conversely, migration pressures from
Africa and Asia have not lessened. In fact,
the new pressure from the Central and
Eastern Europe comes at a time when the
number of asylum seekers as well as unau-
thorized migration from developing coun-
tries have reached their highest levels in the
Community since the mid-1970s (Geddes
2003, 14). The opening of East-West rela-
tions has created new conditions for immi-
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grants from the poorest parts of the world
to use the territory of the Central and
Eastern .Europe and the former Soviet
Union as a transit zone for further migration
to Western Europe. Let us now consider
what rights those who have arrived in the
EU in search of work and better life enjoy
and how such persons should be treated by
looking at Articles 3, 5 and 8 and Article 2 of
Protocol 4 to the European Convention on
Human Rights.

EUROPEAN CONVENTION ON HUMAN
RIGHTS AND THE RIGHTS OF IMMIGRANTS
AND ASYLUMSEEKERS

Throughout its early case law, the
EC~ and the Commission of Human
Rights (Commission), extended to state
authorities a wide margin of discretion in
maintaining immigration controls, thus
affording individuals only limited protection.
In line with established principles of inter-
national law, the ECHR has traditionally rec-
ognized that immigration controls are essen-
tially a matter of domestic policy (Rogers
2003, 53). In AbdulaziiJ Cabales and
Balkandali v U~ the ECHR granted control
over immigration policy to individual states -
"[A]s a matter of well-established interna-
tional law and subject to its treaty obliga-
tions, a State has the right to control entry of
non-national into its territory" (ECHR,
1985).

However, in CuI Po Switzerland,concern-
ing a Turkish national who unsuccessfully
sought political asylum in Switzerland, the
ECHR acknowledged the state's interests in
maintaining immigration and residence con-
trols as a "particularly sensitive subject" for
Switzerland but underlined the fact that the
Court has to ensure that state interests do
not crush those of the individual (ECHR
1996-1). While decisions such as CuI have
inspired much criticism of the ECHR, much
of the jurisprudence of the 1980s and 1990s
was developed not so much by the Court as

by the Commission. Indeed, many of the
cases never went beyond the admissibility
stage and were declared manifestly ill-found-
ed before being considered fully on their
merits (ECHR, 1987).

By the end of the 1990s, however, the
ECHR became more active in dealing with
migration issues. In fact, the number of
applications to the Strasbourg Court rose
substantially, as did migration-related com-
plaints. Most plaintiffs appealed against
expulsion decisions or adminis tra tive
refusals of entry and residence permits.
They generally claimed that, in the handling
of their cases, public authorities had violated
rights guaranteed under Article 3 and Article
8 of the ECHR (ECHR, 2005).2

Article 3 of the ECHR - the prohibition
of torture, inhuman or degrading treatment
or punishment - is often invoked in cases of
asylum seekers who claim that they will suf-
fer inhuman or degrading treatment if they
are sent back to their countries of origin, but
whose demands for refugee status have been
rejected. At first, the ECHR did not find that
Article 3 was violated in the individual cases
that were submitted (ECHR 1991). Later,
however, the ECHR stated that the absolute
character of this provision means that pro-
tection cannot be ruled out by considera-
tions relating to the public security of the
state. If an expelled asylum seeker does face
a real risk of being subjected to treatment
contrary to Article 3 in the country of his or
~er origin, then the ECHR places the obliga-
tion on the State not to expel the person in
question to that country (ECHR 1996-V).
This principle of international protection,
most frequently called the principle of non-
refoulement, obligates the states not to send
back a person to a country where he or she
will be subjected to torture, inhuman or
degrading treatment or punishment.

In three cases, the ECHR found that
Article 3 would be violated if the applicants
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were to be deported or extradited (ECHR
1996-VI). Although the Court recognizes
different kinds of "inhuman treatment,"
applicants must show that they will face a
"real risk" if they are sent back. In the cases
of Nasri v France, and Belt§oudi v France, con-
cerning forcible removal of French nationals
of Arabic origin from France to Algeria,
judges Jose 11aria Morenilla (ECH~ 1995-
A, 320) and Arnoud de Meyer (ECHR
1992), went further and expressed the view
that the deportation of an integrated
migrant per se would constitute a breach of
Article 3 of the Convention. Judge
Morenilla took this view in principle,
because he considered it "cruel and inhuman
and clearly discriminatory" for a state to rid
itself of "undesirable" immigrants when it
had, for reasons of its own economic or
political convenience, authorized them to
enter and remain on its territory in the first
place (ECHR 1995-A 320).

The ECHR also has many rulings con-
cerning violations of Article 8 - the right to
respect for family life. In cases involving
immigrants who had lived in the host coun-
try since childhood and had only tenuous
ties to their countries of origin, the
Commission and the ECHR considered
expulsion from their non-native countries
unacceptable even if they had serious crimi-

. nal records (ECHR 1991). In Berrebab v
Netherlands, which involved a divorced for-
eign father of a Dutch girl, the Court ruled
that the applicant could not be denied entry
or residence in the Netherlands in order to
see his daughter (ECHR 1988). It appeared,
however, that it was not the integration of
such immigrants that protected them from
expulsion or prohibition of entry, but the
extent to which such expulsion or prohibi-
tion of entry constituted an interference
with their right to family life (peers 2005, 3).
Judge Sibrand Martens pointed out that,
even if migrants lacked family, they could
have developed other social ties in a country

in which they had lived for years. For this
reason, he advocated classifying the expul-
sion of integrated immigrants as an interfer-
ence of their private lives (ECHR 1992).

Though not specifically enumerating
immigrants' rights, Articles 3 and 8 remain
the ECHR's most developed provisions for
migrants' protection and are frequently
invoked by immigrants and asylum seekers.

Article 5(1)f of the ECHR also
expressly relates to migration in two situa-
tions:

1) detention to prevent a person
entering a country unlawfully; and

2) detention while a person is awaiting
the execution of a decision for deporta-
tion or extradition. (UNTS, 1953)

Futhermore, the arrest must be lawful
according to domestic law and' cannot be
arbitrary. The ECHR found a violation of
this provision in the case of Bozano v. France
(ECHR 1986-A, 111). The French police
forcibly took an Italian citizen - who had
been convicted in absentia for murder by an
Italian court - to the Swiss border during the
night. He was handed over to Swiss authori-
ties following an unlawful deportation order
that had been drawn up to circumvent the
French court's ruling that extradition could
not take place. The ECHR held that this
action was arbitrary in motivation and
unlawful. The detention appeared to be for
deportation but was actually an attempt to
disguise an illegal extradition.

Article 5(1)f does not require that
detention be considered reasonably neces-
sary, for example, to prevent the commission
of an offense or to prevent a person from
fleeing. The ECHR held in the case of
Chahal v. the Uniled Kingdom (ECHR 1996-V)
that the only requirement is that action be
taken with the intent to deport. Detention
under this provision, however, does require
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deportation proceedings to be in progress
and prosecuted with due diligence. In Qllinn
v. France (ECtH, 1995-A 311), the ECHR
found that Article 5 was violated, because
detention was not enforced for the purpose
of extradition, and the State had not con-
ducted the relevant proceedings with due
diligence.

Another relevant provision of the
ECHR directly concerning migration is
Article 2 of Protocol 4 - the right to free-
dom of movement. It stipulates that anyone
lawfully within the territory of a state shall
have the right to freedom of movement, and
that people shall be free to leave any country
(UNTS 1953). This is a "qualified right"
under the Convention, meaning that states
are allowed to interfere with this right under
certain circumstances. Freedom of move-
ment, though, applies only to persons law-
fully within the territory; those unlawfully
within the territory have no such right. As
with all qualified rights in the Convention,
such as the rights enshrined in Articles 8
through 11, the ECHR is guided in its inter-
pretation of this provision by specific proce-
dure.

Firstly, the ECHR examines the nature
of the right, namely if the provision is appli-
cable to the present situation. Secondly, the
Court establishes whether there has been an
interference with that right. Thirdly, if there
has been interference, the ECHR examines
whether such interference can be justified.
In order for the interference to be justified,
it has to be in accordance with the law
(which in itself must be set up by a legiti-
mate law-making body and contain clear-cut
normative provisions understandable and
assessable by ordinary citizens). Fourthly,
such interference has to pursue a legitimate
aim, such as national security. Lastly, the
interference must be necessary in a demo-
cratic society. This means it has to corre-
spond to a pressing social need and, most
importantly, be proportionate to the legiti-

mate aim pursued (ECHR 1983, No. 61).
The ECHR has little case law on Article

2 of Protocol 4. Some recent cases have suc-
cessfully passed the admissibility decision,
but are awaiting a final judgment. The stand-
ing precedents concern citizens, though, and
the restrictions imposed have generally been
found to be justified. For instance, the deci-
sion by the Commission against Finland
(ECHR, 2003) found that the· refusal by
Finland to issue a passport to a Finnish citi-
zen residing in Sweden went against Article
2 of Protocol 4, but was justified as neces-
sary in the interests of national security and
the maintenance of the public order. The
applicant had failed to report for his military
service, and the Commission noted that
states were entitled to a wide margin of
appreciation in organizing their national
defense (Mole and Harby 1999, 12-13).

In the case of Sui'!Jinanovic and others v.
ItalY (ECHR 2002), the applicants were
unable to benefit from comparable provi-
sions relating to lawful residence, as they had
not made a request for refugee status to be
recognized. Since the right to seek and enjoy
asylum from persecution is a right enshrined
in international law,it is unclear why the res-
idence asylum applicants is deemed unlawful
until a decision is made about their applica-
tions.

Some cases in the ECHR raise the issue
of human rights violations as specifically
applicable to immigrants (regardless of legal
status). These are the prohibition of expul-
sion (Article 1, Protocol No.7) and the pro-
hibition of collective expulsion of aliens
(Article 4, Protocol No.4). Most of these
types of complaints, however, have been
declared inadmissible and have not reached
the ECHR's final judgment.

Unfortunately, the ECHR has only been
able to act on a narrow range of immigrants'
rights. The ECHR jurisprudence has been
circumscribed to very specific areas of rights
with respect to the protection of immi-
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grants. Even in such cases, the ECHR has
clearly defined the conditions under which
the right protected is deemed violated. In all
their decisions, judges reaffirm that they do
not forbid states from regulating the entry
and stay of immigrants nor do they render
judgment on national immigration policy. In
fact, these decisions discuss a number of
legitimate reasons why a state may want to
limit entries, such as the economic well being
of a country and the expulsion of individu-
als because of threats to public order. These
restrictions are vaguely defined as applicable
if they are "necessary in a democratic socie-
ty." The judges assess the proportionality
between the legitimate aim of a measure or
of a law, the means used to achieve this goal,
and the damage done to the individual by the
violation of Convention rights.

RESTRICTIVE POUCIES AND VIOLATIONS

OF HUMAN RIGHTS OF IMMIGRANTS AND

ASYLUM SEEKERS

To illustrate the presence of restrictive,
human rights-engendering attitudes in EU
policy-making, let us consider a selection of
examples that reflect how some restrictive
immigration and asylum policies in the EU
fail to adequately address the human rights
dimension.

The Council Directive on Minimum
Standards on Procedures in Member States
for Granting and Withdrawing Refugee
. Status (Official Journal 2005) may be severe-
ly criticized for its lack of human rights
guarantees. It is doubtful whether the provi-
sions of this document ensure that asylum
procedures in the EU are in agreement with
the ECHR. The Standing Committee of
experts on international immigration,
refugee and criminal law expressed its rele-
vant concerns and questioned the legality of
the Directive (State Watch Observatory,
2005). In particular, the Committee pointed
to Article 36(1) of the Directive that allows
Member States, without any previous exam-

ination of their applications, to expel to bor-
dering third countries persons who apply for

. asylum, if the applicants enter illegally or
tries to do so. It should be mentioned that
the ECHR case law requires that "a rigorous
scrutiny must necessarily be conducted of
an individual's claim that his or her deporta-
tion to a third country will expose that indi-
vidual to treatment prohibited by Article 3
[of the ECHR]" (ECHR, 2000, 39). The
Committee observed that, in allowing
Member States to expel applicants without
any such prior examination, the Directive
does not secure compliance with Article 3 of
the ECHR.

Another EU legal document containing
certain provisions not fully compatible with
international human rights requirements is
the Regulation on the Schengen Borders
Code (Code) adopted on March 15, 2006
(PE-CONS 3643/2/05 REV 2). The Code
sets the detailed procedures for crossing the
EU external border. In the implementation
of the Code, Cholewinski distinguishes
three problematic areas regarding the legal
protection of third country nationals at the
external border: 1) the non-application of
the non-discrimination. principle; 2) the
extensive discretion granted to officials with
regard to decisions concerning the entry of
third country nationals; and 3) the absence
of effective legal remedies regarding refusal
decisions at the external border
(Cholewinski 2005, 245).

Article 6(2) of the Code stipulates that
"[w]hi1e performing border checks, border
guards shall not discriminate against persons
on any of the following grounds: sex, racial
or ethnic origin, religion or belief, disability,
age or sexual orientation" (PE-CONS
3643/2/05 REV 2). This represents the first
non-discrimination prOVision actually
included in the main text of an EU migra-
tion or asylum measure, though it does not
apply to the whole regulation, but only to
the performance of border checks (peers
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Many national policies and practices of
the EU Member States also fail to meet the
requirements of international protection of
human rights. National governments very

third country nationals are one rationale of often try to pursue their own agendas in the
EU law,discrimination based on nationality interest of state, public and security. Thus,
is clearlyunlawful under international law,in basic human rights and fundamental free-
particular Article 14 of doms of deve1oping-
the ECHR and Protocol "Many of the detainees country nationals remain
12 to the ECHR. remain in detention for for them a 'secondary

The Dublin issue. The following
Regulation (Dublin II) lengthy periods of time - cO,untry cases illustrate
also lacks a human rights one man for over a year..." selected national prac-
dimension (Official ---------------- tices based on the
Journal 2003). It aims to make eachMember reports of major human rights organiza-
State responsible to all other Member States tions, such as the Human Rights Watch and
for its "failures" to control entry and regu- the Amnesty International. Although pre-
late borders. Furthermore, it signals that a pared for selected countries, these reports
Member State that does not take effective point to the challenges that most, if not all,
action against the illegal presence of third- EU Member States face. The section below
country nationals in its territory has an exemplifies the most vicious and wide
equivalent responsibilityvis-a-visits partners spread violations of immigrants' human
to that of a Member State thatfails to con- rights in the EU during their arrival and asy-
trol its borders properly. Dublin II allows lum application.
States to refoule, or expel, asylum seekers at
their land and sea borders in contravention
of their international obligations. The sys-
tem of burden sharing set out by Dublin II
assumes that a singleMember State will take
responsibility for the substantive examina-
tion of an asylum application. Faced with
the possibility of having to examine large
numbers of asylum claims, Member States
can take measures to block access to their
territory by strengthening borders controls
and implementing a range of measures to
intercept refugees traveling to the ED.
Dublin II encourages Member States to
externalize their borders, to take repressive
measures against those seeking entry into
their territory and to remove asylum appli-
cants quickly to other Member States, It is
clear that Dublin II both creates unequal
burdens and works as a disincentive for

2005, 8-9).The list of prohibited grounds of
discrimination in the Code does not include
discrimination on the basis of nationality.
While distinctions between EU citizens and

states to give full access to fair asylumproce-
dures or to their territory.

Access to an asylum procedure
.Austria

In Austria, a number of bureaucratic
provisions circumvent access to asylumpro-
cedures. One allows asylum seekers to be
deported before decisions have been made
on their appeals.Another limits the possibil-
ity of presenting new evidence during a
hearing, and the third allows detention to be
prolonged if an application is resubmitted.
There have been continuing concerns about
a lack of both quality care and access to
translators during medical examinations of
asylum seekers. It is also unclear under the
national asylum law which party has respon-
sibility for the representation of unaccom-
panied minors seeking asylum (Amnesty
International 2005).

Greece
One of the most striking examples of
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the denial of the right to asylumis the Greek
practice of "interrupting" the examination
of asylum applications since early 2004
(papadimitriou and Papageorgiou 2005).
The basis of this action is found in Article
2(8) of the Presidential Decree 61/99, which
allows the Ministry of Public Order to inter-
rupt the examination of an asylum claim
when the applicant arbitrarily leaves his or
her stated place of residence. In practice,
Greek authorities use this provision to deny
these individuals access to an asylum proce-
dure. Such state practice is in conflict with
the objective of ensuring full observance of
the right to asylum guaranteed by interna-
tional human rights law.

Detention of immigrants
Greece

On the islands of Crete and Samos in
Greece, immigrants are held in squalid,
severely overcrowded, roach-infested police
detention facilities. Detainees are not per-
mitted access to counsel, basic health care,
fresh air or adequate nutrition. The condi-
tions amount to cruel, inhuman and degrad-
ing treatment in violation of Article 3 of the
ECHR. Many of the detainees remain in
detention for lengthy periods of time - in
one man's case, for over a year - because
their home countries could or would not
provide approval or the requisite documents
for them to return (Human Rights Watch
2000). This detention without charge, with
virtually no avenue for appeal to an inde-
pendent authority, and without an active
deportation process also amounts to arbi-
trary detention prohibited by Article 5 of
the ECHR.

Spain
In Spain, Human RightsWatch research

revealed similar conditions on the Canary
Islands. Immigrants detained there are held
in two overcrowded old airport facilities on
Fuerteventura and Lanzarote. At times,

more than 500 immigrants have been kept in
a space that the Spanish Red Cross has
determined to be designed to accommodate
fifty people. Detainees are cut off from the
outside world; there are no telephones; visits
are not permitted; detainees can never leave
the premises; they cannot exercise; and they
have no exposure to fresh air or sunlight.
The state of medical care and sanitary con-
ditions in the facilitiesalso raise serious con-
cern. Furthermore, detainees receivevirtual-
ly no information about their rights and are
rarely provided with translators, even when
asked to sign documents authorizing their
deportation. They have inadequate access to
meaningful legal representation and individ-
ualized judicial oversight of their cases. All
this contradicts international human rights
law, in particular the provisions of the
ECHR (Human Rights Watch, Spain 2002).

United Kingdom
In December 2001, the United Nations

Human Rights Committee, which moni-
tored states parties' compliance with the
International Covenant on Civiland Political
Rights, issued its concluding observations
on its report on the United Kingdom. The
Committee expressed concern that asylum
seekers have been detained in various facili-
ties on grounds other than those legitimate
under the Covenant, including reasons of
administrative convenience (when a person
is held in detention for a long time for an
identity check, verification of documents or
clarification of personal circumstances).
Moreover, the Committee noted that some
rejected asylum seekers are held in detention
for an extended period when deportation
might be impossible for legal or other con-
siderations (UN Human Rights Committee
2001).As noted above, the prolonged deten-
tion of immigrants and asylum seekers who
cannot be returned to their countries of ori-
gin frequently results in arbitrary detention.
Human Rights Watch, in a commentary
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regarding proposals in a UK white paper on
immigration and asylum policy (Human
Rights Watch 2002), expressed concern that
the current detention regime in the. UK,
which the white paper proposes to continue,
would violate the UK's obligations under
international law as described in the author-
itative conclusions of the UN Human
Rights Committee noted above. Moreover,
continuing the UK's policy of detaining asy-
lum seekers solely for administrative reasons
amounts to a violation of article 5 of the
ECHR (Official Journal 1997).

CONCLUSION

The EU human rights legal order,
inspired by the ECHR authority, provides
certain, though not comprehensive, mecha-
nisms for the realization of human rights of
immigrants and asylum seekers against the
background of restrictions and limitations.
Human rights must take precedence over
any restrictive policies and are central to any
decision in the immigration and asylum
body of law. Human rights represent the
strongest case against restrictive immigra-
tion and asylum policies, because migration
control and exclusion impose increasingly
harsh suffering on immigrants and asylum
seekers (Guiraudon 1998, 6) and negatively
affect their fundamental rights. EU Member
States have a responsibility to protect human
rights of all those within their territory and
jurisdiction, whether natives or nationals of
other countries. There is an individual and a
collective duty of EU states to protect the
persons moving across borders. It is incum-
bent on them to co-operate to achieve this
purpose (Goodwin-Gill 2000, 196).

This paper, however, has established
that EU Member States have b~en utilizing
tight restrictions to deter the entry and stay
of non-nationals In their territories
(Borchelt 2002, 475-476). In addition to the
infringement on the freedom of movement,
restrictive policies on European and nation-

al levels tend to undermine other human
rights, such as the right not to be subjected
to inhuman and degrading treatment, the
right not to be arbitrarily arrested and
detained, and the right to family life.
Despite the international human rights
regime set out by the ECHR, the EU
Member States still fail to ensure the full
realization of immigrants' and asylum seek-
ers' human rights. Their legal protection in
immigration matters with respect to refusal
of admission or expulsion is largely dictated
by national legislative and administrative
rules (Cholewinski 2005, 238). Such restric-
tions run counter to the principles of inter-
national human rights law, especially the
requirements of the ECHR, and therefore
are illegitimate from a human rights point of
Vlew.

The above-mentioned observations are
not attempts to undermine the significance
of proper regulation of migration manage-
ment and cross border regimes, but rather
serve to underline the fact that restrictions
are not in accordance with international law.
It is true that the governments can justify the
restrictions in immigration and asylum poli-
cies by referring to issues such as security,
public order or public health, but each such
justification undermines, not reinforces, the
principles of protection and promotion of
human rights in Europe. Restrictions on
immigration and asylum will continue to
threaten the supremacy of liberal freedoms
and fundamental human rights for the indi-
viduals in ques tion.

Immigration and asylum policies in the
EU can and should be regulated.
Approaches to border management and
immigration control must change. In
rethinking and reassessing its restrictive poli-
cies, the EU has to decide on the image of
Europe it wants to project, and choose and
develop its policies accordingly. If the EU's
primary strategic objective is the reduction
of inequality, division and exclusion in post-
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Cold War Europe, policies hardening immi-
gration and asylum rules are likely to under-

1 Exceptions are the UK, Ireland and
Sweden and, as of May 2006, also Greece,
Finland, Portugal and Spain.

mine, rather than enhance, this objective,
regardless of any noble reason or purpose.

ENDNOTES

2 Right to family life, freedom of con-
science, freedom of expression, freedom of
assembly.
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