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EDITOR'S REMARKS
The 2008 U.S. presidential campaigns have been remarkable thus far

not only for their sheer length, but also for the breadth of candidates

seeking to redefine the dreams and ambitions of the United States.

In November, Americans will redirect their democracy - as they do

every four years - and, hopefully, reaffirm the core values that have

made the country strong and reevaluate those that have weakened it.

The challenge to change, though, is not solely internal. In engagements

worldwide, both violent and peaceful, the "greatest nation on earth"

finds itself subject to the criticism of countries dissatisfied with its

heavy-handedness; to the scrutiny of those whose economic success is

interdependent on it; and to the emulation of those countries that hope

to follow in its democratic footsteps.

In recognition of the very important role that democratic identity and

ideals will play in worldwide debates this year especially, we are pleased

to present the 13th volume of The Georgetown Public Policy Review,
titled Democracy in Practice - Campaigns, Elections and Voters. This

volume of the Georgetown Public Policy Institute's Review examines

how democratic ideals translate into policies and practices both in the

United States and abroad. The articles demonstrate that democracy is

an ever-evolving system, sometimes approximating its ideals and other

times falling short. This volume offers scholars, policymakers, and citi-

zens a snapshot of the questions they must answer to define, and then

to realize, democratic values. Interview subjects in this volume include

a candidate, a congressman, and an ambassador. Representative Ron

Paul reflects on his experience campaigning for the Republican presi-

dential nomination. Congressman John Lewis argues that democracy

requires a mobilized, engaged, and communicative electorate. Charles

Minor, the Liberian Ambassador to the U.S., describes the challenges

and opportunities he sees ahead for that nation, as Liberians implement

a more open and accountable government.

Vie are proud to feature research articles examining a range of

policy issues. Tim Taylor describes the mailings of the Republican

National Committee during the 2004 Presidential election. Darryn

Beckstrom analyzes how religion and immigration impact voter

turnout among Latino American voters and offers the contrarian

view that immigration reform will not mobilize the Latino electorate

in the 2008 elections.

Eliot Tofa and Moses Tofa provide this volume with its international

perspective, describing how state institutions, war veterans, and youth

GEORGETOWN PUBLIC POLICY REVIEW I V



VI I EDITOR'S REMARKS

militias have been used to sustain the regime of Zimbabwe's President,

Robert Mugabe. The authors document how the manipulation of elec-

tions has damaged Zimbabwe's international standing and call urgently

for electoral reforms.

Examining elections from an administrative perspective, Kyle Fagct ex-

plains how a recent Supreme Court decision is likely to have long-term

implications for U.S. voting rights. Vassia Gueorguieva focuses on two

federal agencies responsible for administering and enforcing election

law in the United States - the Election Assistance Commission (EAC)

and the Federal Election Commission (FEC) - drawing conclusions

about the strengths and weaknesses of each agency.

This edition also features several special content pieces, namely the

edited transcript of a panel discussion hosted by the American Consti-

tution Society in October 2007. Experts on civil rights and election law
discussed the impact of a pending Supreme Court decision, Crawjon!
v. Marion County Election Board. The Court will decide later this year

whether Indiana's law requiring photo identification of all voters is

constitutional. The panelists expressed concern that such laws - if

validated by the Court - would disenfranchise millions of voters in a

nation where voter turnout hovers already at low levels.

The staff and I would like to thank Mark Nadel, The Review's Faculty

Adviser, for his thoughtful and enthusiastic guidance of our team. I

would also like to express my sincerest gratitude to The Review's Execu-

tive Editors, Karen Beach and Kehinde Togun. This journal would not

have been possible without their dedication throughout the year. And

to the entire Review staff - thank you for your outstanding contribu-

tions.

The new cover and interior layout of this year's print edition is

designed to reflect the purpose of The Review - to engage a broad

community in public policy discourse. \Ve hope this year's volume

attracts a diverse readership, and in doing so, stimulates debate and

discussion on the practice of democracy around the world.

Kathryn Clabby

Editor-in-Chief



CAMPAIGNING FOR
THE WHITE HOUSE
An Interview with u.s. Congressman Ron Paul

Henry Hensley

Congressman Ron Paul represents the 14::'
Congressional District of Texas in the U.S. House
of Representatives. He is campaigning for the 2008

Republican nomination for U.S. President. As of March
2008, Congressman Paul remained in the race, despite the
substantial delegate lead of Senator John McCain.Trained as
a doctor, Congressman Paul served in the U.S.Air Force as a
flight surgeon in the 1960's. In 1968, he established a meoi-
cal practice in Brazoria County, Texas. He was first elected to
Congress in 1976. Congressman Paul serves on the House
Financial Services Committee, the International Relations com-
mittee, and the Joint Economic Committee. The Review's Henry
Hensley interviewed Congressman Paul in October 2007.

With a successful medical career, what were some of the significant
events that spurred you to seek political office?

Most of the conditions that spurred my interest were economic.

Throughout the '60s I studied Austrian economics, and they sort of

convinced me we were on the wrong track. They predicted the break-

down of our monetary system, which happened in 1971, and ushered

in an age of stagflation, high inflation, and a very stagnating economy

with high interest rates. This confirmed to me that Austrian economists

were correct. So I just looked for a forum, and it was a political forum.

I didn't expect a lot to happen, but in 1976 I ended up winning.

Not expecting a lot to happen, how did you make the decision that
politics was important enough to pursue and put all the time, effort,
and money into it?

Well, it was more of a fascination, an interest in looking for a forum

and looking for something to do. The first time I ran in 1974 I didn't do

that well. Shortly thereafter, the guy that was in office resigned, which

meant it was an open seat and there was a special election, which is
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completely different. I don't think I

could have won if there had not been

special conditions like that. That one

just happened to fall in my lap. There's

a bit of luck in politics, too.

I think I've stuck to the principles of

the Republican Party. I think they're

the ones who failed. If there is any

criticism, I think it should be directed

at those who endorse big government.

Who were some of the role models
you looked towards as you started
your congressional career?

Not many politicians. Mostly

economists. I have some pictures on

the wall: [Ludwig I von M iscs, [Henry I
Hazlitt, Murray Rothbard, and Milton

Friedman. The only politician I have in

here is Grover Cleveland. It was mostly

economic issues I was looking at.

Economics obviously drives a lot of
your personal philosophy. Talk as well
about your strict adherence to the
Constitution.

Well, what really drives me, I guess

economics is one thing, but it's really

personal liberty. I defend that because

the Constitution is written to do that,

to restrain the government.

But then if you do believe in personal

liberty, you may believe it also indicates

you believe in free markets, too. If you

believe in your right to your life and

your liberty, you ought to have a right

2 I HENSLEY

to the fruits of your labor. The original

intent [of the u.s. Constitution 1 was

never that the government would own

all your income and give you a chance

to recover a little bit or a certain per-

centage. That's why I positively oppose

the income tax out of principle.

It was the whole issue of liberty and

the market. I became convinced that

liberals were wrong. They always win

on the moral high ground by saying,

"We're the only ones who care about

poor people. We're going to take care of

poor people by giving them something

for free." There's nothing for free. You

have to take it from somebody and

ultimately that system fails. It might

work for a while and then the country

gets poorer and poorer.

Now, we're stretched pretty far, with

borrowing and stretching the dollar.

We've stretched our empire. The wel-

fare system keeps growing. This is why

I sense that a lot of people are starting

to be concerned about how long this

can last.

Talk about why you continue to link
yourself to the Republican Party in
light of what they have done to make
government bigger. How do you deal
with that issue?

I'm very comfortable. I think I've stuck

to the principles of the Republican

Party. I think they're the ones who

failed. If there is any criticism, I think

it should be directed at those who

endorse big government. Even the

foreign policy that I talk about used to

be something that Republicans talked

about. Even George Bush ran on that



foreign policy. I feel like they're the

ones who have drifted away.

It is a lonelier position now. Not too

many Republicans arc taking a position

of strict adherence to the Constitution,

voting against more entitlements and

voting against more of this wasteful

spending overseas.

In the presidential debates, how do
you deal with criticism from other
candidates, like the well publicized
attack from Rudy Giuliani?

I don't have a plan. I just try to tell the

truth in the way I see it and hopefully

explain it well enough. So far it's been

working. A lot of people had been

thinking that way anyway and then say,

"Yeah, that's what I've been thinking."

Then others will say, "Hrnrn, that's

worth thinking about."

Maybe they do want to come over here

[and harm us 1 because of what we're

doing to their countries rather than

because we're free and rich. Because

when you think about that, it doesn't

make a lot of sense. But it docs make a

lot of common sense to be annoyed if

someone is in your country. We would

react that way if somebody came here

and had their troops and tried to im-

pose their will on us.

Does it get frustrating when you
feel that people agree with your
message, but it does not receive
mainstream traction?

I just don't expect a whole lot so I don't

get too frustrated. I think it's the other

way around. I always, I guess, protect

myself with low expectations and we

always excel over the expectations.

\Vhen I come here to Washington and

propose legislation, I'm not holding

my breath, [thinking] "tomorrow

they're going to do this." I'm always

very pleased to find out how much

support we're getting and volunteers

and money raised.

Would you consider a Libertarian or
Constitution Party presidential bid?

No. I have no plans on doing that.

For the next generation of leaders,
what kind of advice would you
give someone looking to pursue
public office?

Probably make that [pursuit of public

office 1 secondary to studying, learn-

ing, understanding how markets work,

why limited government is best, and

why sound money is important. And

learn how to explain it. Make sure you

come across as compassionate rather

than anti-poor. Once a person learns

this and is convinced, just be available.

You'll be of some service a person can

usc, whether it's in education or talking

to your neighbors or campaigning for

somebody or running for office.

We offer a message, and it's touched

a nerve. We're getting a lot of people

coming to us, rather than organizing

them. Today it's easier to do that

because of the Internet. If you get

the message out and people like it,

they will come.
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If the goal is to be in office and you just
start off and nobody has firm beliefs,
I think it's the worst way to go. That's
how most people come here. They want
to be in office.

Even in this campaign, that's been the
least emphasis. We offer a message, and
it's touched a nerve. We're getting a lot
of people coming to us, rather than
organizing them. Today it's easier to do
that because of the Internet. If you get
the message out and people like it, they
will come.

How do you make the choice
between principles and compromise
to advance legislation?

I never even think about getting the
bills passed.

How do your constituents respond
to that?

So far [my constituents have 1 been
fairly satisfied because I've always been
re-elected with a growing majority. We
don't give up on trying to get some
benefits back to our district. If you're a
veteran, we work very hard for veter-
ans. If somebody has a social security
problem, we help. If they have an im-
migration problem, we help, and we
provide a lot of services. If people have
individual requests, I'll even be their
representative and pass these requests
on to sec if the majority here would
accept it.

But I don't lobby and I don't trade
votes. I think [my constituents 1 see
I'm making an honest effort. People
wish I was better at trading votes, but I
don't trade votes. So everybody knows
that. And yet I think we've been treated

amazingly well. Sometimes we end
up getting more money in our
district than the people that are always
trading votes.

What would you describe as your
strengths and weaknesses as a leader?

I think the strength is that people come
up and tell me that "we trust you and
we know that you'll do what you say.
\Ye know you take your oath of office
seriously." And that goes a long way,
even when they might disagree with
you, they say, "Well, at least we know
where you stand."

I would say that the biggest negative is
that some still think that you should
trade votes and since I don't do that,
they sort of put up with me. I guess if
they thought they could get rid of me,
they wouldn't be as nice. (laughs)

Once you're in, they know that we'll at
least talk to people and work with them
and try to do our best for our district as
well as anybody else. But that's probably
the biggest annoyance is that they ex-
press this disagreement with me on not
being willing to trade votes. "I'll vote
for your pork if you vote for my pork."

Let's say the nation starts looking at
all the issues your way and decides,
"We want Ron Paul to be our next
president." How would you go about
implementing your vision of how
government should work?

You can't do it with one switch. flow
can you get rid of the federal Reserve?
In the old days, Icffcrson and Jack-
son got rid of the national banks by
just closing them down. It wasn't as
complex. Now it is very complex. You



would have to convince the Congress

to pass laws that would legalize

competition with constitutional

money, that is, have a gold standard

running parallel with the dollar

standard. People who wanted to use

it could. You could do that.

Also, we could very quickly start cut-

ting a lot of massive spending overseas

by changing our foreign policy. Start

bringing troops home. Oil prices would

probably go down instead of up. You

could save a lot of money that way.

On foreign policy, what effects do
you think a return to a more isolation-
ist stance would have? While foreign
leaders and terrorists may claim they
want us out, what do you think would
actually happen?

The first thing is I would never call it

"isolationism." I'm not an isolationist

because I'm a free trader. I want travel.

I want a lot of communications. I just

don't want to occupy other territories.

A non-interventionist foreign policy is

a lot different than isolationist.

At the beginning, we don't know

exactly what would happen. But after a

few years, things improved dramatically

with Vietnam. \Ve achieved in peace

what we couldn't achieve in war. \Ve

began trading with them, and we quit

fighting with China and now we trade

with them. They've become our banker.

(laughs) All these things happened that

nobody dreamed.

I don't think there's any reason to be-

lieve nothing good would come of it. At

least immediately, Americans wouldn't

be killed anymore, and we'd be saving a

lot of money. Maybe the people in Iraq

would welcome a cease fire. They might

just decide not to shoot each other and

wait and see us get out and see what

happens. And start talking to each

other, instead of shooting at us.

I'm not an isolationist because I'm

a free trader. I want travel. I want a

lot of communications. I just don't

want to occupy other territories.

A non-interventionist foreign policy

is a lot different than isolationist.

There's reason enough to be optimistic

about goods coming out of it as there

arc reasons to be pessimistic. But the

people who arc the most pessimistic

arc the ones who said there would be

no problems when we went in. I don't

think we can believe them.

What do you think the growing weaIth
disparity in our nation holds for the
future of libertarianism?

If it continues, you're going to have

an opportunity because this will have

collapsed. We either go further to

dictatorship or we'll have to decide that

we want to have a freer society. But the

transfer of wealth to the wealthy and

the banks and Wall Street, not only is it

because of the laws and the tax system.

It's also the monetary system.

The poor and the middle class, even if

they're not paying high income taxes,

they pay the inflation tax. And their

standard of living goes down and their
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6 \ HENSLEY

salaries don't keep up. Two people have

to work to try to stay ahead. If we had

a sound monetary system, all of a sud-

den, that would cease. There would be

less of that.

But it's also the reason that we'd be

challenged because there are people

who get that money first, the banks and

the military industrial complex or even

the medical complex.

Now they want the drug money and

I {MOs. It's really not going to the

patients and the doctors. It's going to

corporations in New York City.

So all that would be changed, but

it would have to change gradually

because they're not likely to want to

give any of this up. But if we don't

make a change, we'll come to an end

just because we'll have runaway infla-

tion where the dollar won't be buying

anything or very much less.

Your ideas are obviously far different
from the mainstream politics.
How are you received among your
fellow congressmen and fellow
presidential candidates?

At the beginning and even before

I started running, it was really with

politeness but sort of indifference.

Not much interest.

It seems like they pay more attention

when you raise a significant amount of

money. Now they're really impressed.

Some of them will come and say, "Oh, I

knew that was true! I knew you were on

the right track!" (laughs) Now they're

saying that.

They're very impressed with success. If

you can raise money and get volunteers

and have an impact, the next step has

to be you have to get the votes. If we

can do well in some of these primaries,

it'll be a great boost for our views.

Your advice to people is to learn
and get to know the issues. How do
you motivate a society that doesn't
seem to want to learn or get to know
the issues?

You present the views in a very positive

way and people, you know, I give them

the benefit of the doubt that they will

want to do the right thing. I think the

fact that problems are so apparent now

makes people stop and listen. When I

talk to people in their 20s, I don't have

to do a lot of convincing to them that

the social security system isn't their

best friend. (laughs) And I want you

to get out right away. So their ears

perk up.

I think it's that the times have changed.

There was a time when I started work-

ing and had to get a social security card

and that was before I was involved in

politics and it didn't mean anything to

me. They took 53 out of my paycheck.

It was a little bit of money and the

principle wasn't understood. But now

it's just a transfer of wealth program.

Some people get 52,500 to 53,000 a

month and it's really coming out of the

young people's pockets because there's

no money in the bank. So that gets

people's attention.

And of course, I can get their atten-

tion by talking about the war going on

and the possibility of a draft. That gets



young people's attention. I think this is

why we get big rallies on campuses.

Give an example where you demon-
strated leadership to drive a point
home or get a change made.

I guess it's my constant talking about

foreign policy in the last 10 years. Espe-

cially since the Iraq Liberation Act was

passed in 199R, I had been talking con-

stantly about not going into Iraq. Of

course, I talk constantly about money

and the Federal Reserve and now that

gets my loudest applause when I'm out

campalgnlIlg.

I also have a little committee that met

today - the Liberty Caucus. I had 10

members come. I had an ex-CIA agent

[at the meeting] that was warning

about some of the dire circumstances

in the Middle East and what will hap-

pen if we start invading Iran. These are

critical people that talk off the record.

I see more of those kind of things being

beneficial than saying I went down to

the floor and got some piece of legisla-
tion passed.

fo what extent do you think decisions
like invading Iraq or invading Iran
are tied to business and the idea that
we're opening new markets? What do
you think drives these decisions?

I think oil and business are a big deal.

And I think there is some truth to

the idealism of the nco-cons [being a

cause] which is similar to the idealism

of a \Voodrow Wilson. Actually, they

believe that we are the best and we're

good people and we can force our will

on others, which I think is complete

f~dlacy. \Ve do have good qualities, but

they're all cancelled out when you usc

force to try to spread them.

\Ve're trying to playa middle of the

road policy between Arabs and Israel

that we end up doing things that an-

tagonize the whole Middle East. We

support, I think, support Saudi Arabia.

Even though the kingdom is very

much in our camp, the people resent

it. Of course, our interference in the

Israeli-Palestinian thing makes all the

Palestinians hate us. I think it's all those

motivations.

What effect has putting yourself out
there on these issues had on your
family, your personal life? Is it scary to
take more aggressive stances?

The only thing is that [my ideas] are

more popular than I thought and I

have to travel more than I'd ever think I

would. (laughs) And then we're getting

a pretty good listening audience. That's

the only thing that's really interfering

and the negatives aren't really there.

The challenge is to do the traveling.

Do you see anyone carrying libertar-
ian ideas forward in the future? Do
you foresee more acceptance from
the public?

More so now than I saw about 10

months ago. The young people have

already been introduced to a large

degree. They're very receptive when

they hear about it in messages. The

enthusiasm spreads like wildfire on

the Internet.

It's so much different than the slow

plodding efforts that we were involved

in the '50s and the '60s when we strug-

gled to find a book and the teachers
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weren't in the colleges and, of course,

the government was preaching govern-

ment, not freedom. Now there's a lot of

reason to be more hopeful.

There arc very dedicated Constitution-

alists that read about the Constitution.

It's a small number but it's a significant

number of people. There are a lot of

young people who arc getting more

and more interested and rightfully so.

Since September I I th, we've become a

lot less free. This idea of perpetual war is

being used to undermine your liberties.

If we don't do anything, whether it's

the next generation or my generation,

I know you'll be less free, not more.

Since September }}II1, we've become

a lot less free. This idea of perpetual

war is being used to undermine your

liberties. And that's why they tell you

the War on Terrorism is forever. That

gives them an excuse to constantly

undermine our liberties here at home.

That's the greatest threat, our liberties

at home, not an invasion.

As bad as it is to think of another

terrorist attack, it's nothing compared

to what we do to ourselves. We would

have less threat of a terrorist attack if

we changed our foreign policy.

8 I HENSLEY



CIVIL LIBERTIES
THEN AND NOW:
An Interview with U.S. Congressman John Lewis

Megan Aghazadian and Lisa Orlowski

Congressman John Lewis has represented Georgia's
Fifth District in the House of Representatives since
1986. As a young man, Congressman Lewis played

a pivotal role in the Civil Rights movement taking part in the
Freedom Rides in 196 I and later helping to form the Student
Nonviolent Coordinating Committee (SNCC). Congressman
Lewis served as the chairman of SNCC from 1963 to 1966.
After leaving SNCC, he worked to increase voter registration
among minorities. In 198 I, Congressman Lewis was elected
to the Atlanta City Council where he served until his elec-
tion to the House. He is now a member of the Congressional
Black Caucus and Chairman of the Ways and Means Com-
mittee's Subcommittee on Oversight. Initially a supporter of
Hillary Clinton's campaign to become the Democratic party's
Presidential nominee, in February 2008, Congressman Lewis
switched his support to Senator Barack Obama. The Review's

Lisa Orlowski and Megan Aghazadian spoke with Lewis in
january 2008.

You've been in the House for more than 20 years. What do you see as
your most significant accomplishment here?

I think that in the Congress, I've been a strong voice for bringing people

together. Not just the legislation that I've been able to get passed, but

I've been a voice. Some people call me the conscience of the Congress,

some call me the conscience of the Black Caucus, of the Democratic

Caucus. I think I've been able to get both Democrats and Republicans

to come together through certain things that I've tried to do - [such

as I earlier in the year, taking a group of Democrats and Republicans,

very conservative [and] very progressive, liberal members on trips to

Alabama; to Selma, to walk across the bridge; to Montgomery to go

back to the place where Rosa Parks was arrested; to Dr. King's church;
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to the Civil Rights Memorial; to take

them to Birmingham to the church

where the Fuller girls were killed with

a bomb; to go through the park where

people were bitten by dogs and beaten

back by fire hoses and for them to talk

to local and indigenous people to see

what the struggle was all about; to take

a group of members to South Africa,

to be able to walk in the shoes of the

people there; to walk in the shoes of the

people of Alabama.

... a few people, brave and courageous

people, gave a little blood there, to

strengthen and to grow our democracy.

But, getting legislation passed - one

of the first pieces of legislation that I

pushed through the Congress was to

make the highway between Selma and

Montgomery, those 50 miles, part of a

National Historic Trail. So generations

yet unborn, when they travel through

the South, they will be able to walk

across that bridge and know that a few

people, brave and courageous people,

gave a little blood there, to strengthen

and to grow our democracy. And as

they travel up that highway, they will

see the spot where people stopped to

open up the process to gain the right

to vote.

Another piece was to create a National

African American Museum on The

Mall - took me 15 years to get that

through. But it was done with the help

of a lot of my colleagues, on both sides

of the Iiouse and the Senate.

10 ! AGHAZADIAN & ORLOWSKI

You've been both an activist and a
politician. Do you think being a politi-
cian limits your ability to now serve as
an activist, or is it possible to do both
at the same time?

I think it's possible to continue to be an

activist as well as to be a politician, an

elected official. I see my involvement

in American politics as an extension

of my activism. It was a way to move,

in a sense, from the streets and into

the halls of legislative bodies. But at

the same time you continue to be

active, you continue to speak up and

speak out on some of the great issues.

And when it comes time to engage in

nonviolent protest, I'm still prepared to

do just that.

In 2006 you were arrested for pro-
testing the situation in Sudan. How
important do you believe protest is to
a healthy democracy?

On one occasion, Martin Luther King,

Jr. said that the time is always right to

do right. There comes a time when

you have to do something that is out

of the ordinary, or something that is

out of a legislative body, outside of

maybe the legal arena. But he also said

that the time is always right to protest

what isn't right. You have to create the

climate, the environment, to get those

that arc in power to say "yes" when they

may have a desire to say "no." So you

never, ever give up the right to engage

in nonviolent action, to engage in some

dramatic way. Many, many years ago,

when I was first involved in the Civil

Rights movement, people would ask

me, "What should we do? Should we

sit in? Should we march?" and I would



always say that we must find a way to

dramatize the issue. I believe in drama,

and sometimes it takes drama, whether

it's the March on Washington, or the

march from Selma to Montgomery or

whether it's a sit in, or whether it's go-

ing on a freedom ride to help educate,

to help inform, to help mobilize the

people.

Do you think that politicians are
still listening to the people? Do you
think protest is as effective today as
it was then?

I think a protest is still effective. I think

we have some politicians, some elected

officials, today that may turn a deaf car

to protest. Others will listen and take

note when you see hundreds and thou-

sands of people in the streets speaking

in a strong voice, whether its immi-

grant workers, whether its immigrants

demanding to be counted or to be

recognized. I think it's still as effective.

You know, on many occasions politi-

cians try not to hear, try not to listen.

But when you see people in the streets,

when you see people signing petitions,

you have to take note.

Today, at this junction, at this point

in our history, I see our involvement

in the war in Iraq as one of the issues

there should be a great deal of unity

[around J. If this was taking place back

in the mid- '60s or late- '60s or early-

'70s, we wouldn't take it. I happen to

believe today that the American people

are too quiet, they're too patient, and

they need to make some noise. We're

too silent.

I ... sec the lack of protest today ... as

a bad thing. I see it as a threat to our

democracy when people become silent,

when people fail to speak up and speak

out, when people fail to act. You can act

by what I call moving your feet, speak-

ing up, speaking out, or getting in the

streets, or you can act by using the vote.

Today, since this is an election year,

people can use the ballot. I happen to

think that the vote is the most powerful

nonviolent instrument or nonviolent

tool that we have in our society. Short

of using the vote, you have to use your

feet and that's sitting in, marching, do-

ing something, but you cannot afford

to be quiet or be silent in a democratic

society. If [we arc I, then our democ-

racy is threatened, and those in power

would do almost anything they want to

do and think it's okay.

Youwere one of the first people to
speak out against President George W.
Bush and the alleged illegal wiretap-
ping. Why did you feel this was an
important issue?

\Vhen those in power eavesdrop on

our citizens it's not just wrong and a

violation of civil liberties, but it has

a chilling effect on people's ability

to organize and to become a much

stronger democracy. In this country we

believe in the right of people to be left

alone, to be able to think, to discuss,

and to come together as a body, as a

community and not live under the fear.

It reminds me of another period in our

history, dark history, when you had

people eavesdropping, wiretapping. In

that one period during the '60s, people

eavesdropped on Martin Luther King,

Jr. and others of us in the Civil Rights

movement. During the McCarthy pe-

riod, the '50s, it was the Red Scare, and
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we were eavesdropping on our neigh-

bors, looking over the fence to see who

was visiting people. That is a threat to a

democratic society.

...we're one people, we're one family,

we're one house, we all live in the

same house - the American house, this

democratic house, and we must try to

hold this little American house together.

Throughout your career you fought to
end racial prejudice and segregation.
You spoke earlier about how this year
the vote is a tool we can use to shape
our democracy. Do you think that the
diverse presidential field this year is a
sign of a healthy democracy?

I think what we have this year, it's

opened up, expanded our democ-

racy. This would have been almost

unthinkable a few short years ago, to

have a woman, an African American,

a Hispanic, to have people of different

religious backgrounds being leading

candidates for the presidency of the

United States of America. It is good

for our democracy to have a discus-

sion, a debate between these different

individuals, with different ideas, with

different backgrounds. It creates a situ-

ation where you're not really against

someone, you just happen to be for

someone.

Barack Obama is being criticized
right now for not being "black
enough." As a black politician, what

12 I AGHAZADIAN & ORLOWSKI

do you feel black politicians owe to
the black community?

I think black politicians, like others,

owe a great deal to the black communi-

ty but we owe a great deal to the larger

community. I would never say that

Barack Obama is not black enough.

I don't know how black you can be

to be black enough. He's a friend of

mine. He's made a wonderful contribu-

tion, and he will continue to make a

contribution, whatever happens. If he

becomes the Democratic nominee for

president, I'm going to get out there

and campaign as hard as anyone to see

that he is elected. I think long before

he ran for office in his home state of

Illinois, he did community work as a

community organizer, similar to what

we did in the South during the early

days of the Civil Rights movement.

But I think black politicians, like all

politicians, whether they are white or

Hispanic or Asian American, we must

never, ever, forget our history, our

struggle, our background. But we also

must deal with issues that transcend

race and try to build what I call a truly

interracial democracy, build what Dr.

King and others of us call the "beloved

community" where we can forget

about race and see people as people. as

citizens, all of us, in one community. I

say often to young people when I speak

to them, that maybe our foremothers

and forefathers all came to this great

land in different boats, and it may be

in different ships, but we're all in the

same boat now. So it really doesn't

matter whether we're black or white or

Hispanic or Asian American or Native

American; we're one people, we're one



family, we're one house, we all live in

the same house - the American house,

this democratic house, and we must

try to hold this little American house

together. I think that's the essence of

our democracy.

Hope and change have both been
buzzwords in politics this year. Is
there something that you hope for or
seek to change in the near future ...
that you'd like to discuss?

I think it's important to provide people

with a sense of hope. Because when you

don't have hope, it's like being dead. It's

like giving up. It's like throwing in the

towel. I would love to sec less violence

in the American society. We [must 1

find a way to help those who have been

left out and left behind and put back

on the American agenda the needs of

all of our citizens. In spite of all of the

progress that we've made as a nation

and as a people, thcrc're still too many

people in America that are left out. We

need to reach back and bring people

up so that all of our young people, all

of our children, get the best possible

education. It's a shame and a disgrace

that we live in a country that has so

much wealth, so many resources, and

more than 47 million of our citizens

live without health insurance. We need

to find a way, as elected officials, as

members of the academic community,

the religious community and others to

get people to understand we must all

learn to live together on this little piece

of real estate that we call Earth.

GEORGETOWN PUBLIC POLICY REVIEW I 13



DEMOCRACY AND
NATION BUILDING IN A
POST-CONFLICT SITUATION:
An Interview with Charles Minor, Liberian Ambassador to the u.s.
Renato Busquets and Michael Hilburg

Liberia - founded by freed American slaves -- became
an independent nation in 1847 and adopted a demo-
cratic government similar to that of the United States.

In 1980, Samuel Doe (an indigenous Liberian) led a military
coup to overthrow the president, beginning a period of politi-
cal repression and struggle. A civil war in 1989 led to Doe's
demise, and Charles Taylor, a warlord, rose to power. Taylor's
regime was marked by continuous civil war and human rights
violations. He is currently on trial at The Hague for war crimes
and crimes against humanity. After a period of transition, Liberia
is evolving into a more stable nation. In 2005, Ellen Johnson-
Sirleaf became Africa's first elected female head of state. As
President, Johnson-Sirleaf faces the challenges of leading the
nation through the process of rebuilding its political and judicial
systems, as well as building up the nation's infrastructure and
markets. The Review's Michael Hilburg and Renato Busquets sat
down with the Honorable Charles Minor, Liberian Ambassador
to the U.S., in January 2008 to discuss democracy and elections
in Liberia.

The electoral process in 2005 was significantly more fluid and
smooth compared to the 1997 election. What were the main
differences between those two elections?

There arc many differences between the 1997 and 200S elections. First

and foremost, the elections were held against a backdrop of 14 years

of civil strife in which Liberians suffered a lot. Infrastructure was

destroyed, many lives were lost. A large number of our population was

either displaced within [Liberia] or exiled from the country, as refu-

gees to other countries. Many came to l the U.S.]. When you have gone
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through such traumatic experiences,

you look forward to a period of peace,

where you can reconstruct and reestab-

lish yourself.

In 2003 the international community,

led by the United States and with con-

siderable support from the Economic

Community of West African States

(ECOWAS), held a peace conference in

Prague with the purpose of getting the

warring factions together and hav-

ing them decide that they would lay

down their arms, making it possible

for Liberians to look to a new future. A

transitional arrangement was arrived

at, and part of that deal was that then-

President of Liberia, Charles Taylor,

would be required to leave the country,

and accommodations were made for

him to go to Nigeria and remain there

until peace was restored and a new

government elected in the country.

All of these things had taken place

prior to the [2005] election. Liberians

were tired of killing one another, and

they were tired of being in exile, so they

looked forward to that. I think that was

one key element, where as elections in

the past were just routine ... there were

people in power who wanted to retain

power. Or there was a warlord who

wanted to become president, and the

people let him win so the war could

stop. In this case, you had conditions

agreed upon that none of the warlords

would be candidates, so there was

nobody forcing down or insisting that a

warlord be elected, which was the basis

of the choice [for the 2005 election J.

\\'e had an open field in this election;

we had international support for the
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election, so the election commission

had a lot of technical as well as mate-

rial support from the international

community. In the past, that level of

support was not there. [The interna-

tional workers J were able to train all

of us who got involved in the election

effectively. This enabled us to make

sure that registration of voters was con-

ducted properly, and all of the prereq-

uisites for a good election were carried

out. There were 22 candidates running;

two of them were women. People were

free to come up and say "I want to be

president." Large numbers who wanted

to be Senators and members of the

House of Representatives. That's why,

I believe, the Liberian people resolved

that the time for war was over and it

was time for peace. Therefore, the only

way we could determine our new leader

was by the ballot box and no longer by
force of arms.

It sounds like having been through
years of civil war, Liberians view
democracy as the key to their future.
Is that the case?

That is not the only key to the future,

but it was an important step in pursu-

ing all of the requirements to ensure a

better future. First and foremost, you

need some amount of stability, and you

cannot establish that if you have some-

one as <1 warlord who \\'<1S forced upon

you by the force of arms. Therefore,

you want a free choice of the majority

of the people, regardless of whether

a/l[ emphasis added] of us elected

the people or not - that is not the

point. But the majority of our people

did agree and consequently we have



someone who we could rally around

and support. .. to enable our country to

be a little bit more stable, freer, and do

all of the other things that are required

for our future.

Elements of former President Taylor's
faction and friends, including his wife,
are still in Liberia. How do you foresee
the new government working with
these individuals?

Because they are involved suggests that

the government is prepared to tolerate

all of our people in the system. It is true

that some people have inclinations to

dominate, but once you have an elec-

tion and the people chose not to elect

them, and one or two of them were

elected, it indicates that the political

space for all of our citizens existed so

that people could exercise their right

of choice. I think that's much better

than if they were deprived. So you have

the party that was established by Mr.

Taylor, you have parties that were es-

tablished by previous leaders, and there

are several other parties. There was a

multiplicity of parties. Each of the 22

[presidential] candidates had his or her

own party, although there was a coali-

tion of one or two parties behind one

candidate. So that enables any minority

group to have a voice and express that

voice through the ballot box.

How will Charles Taylor's prosecution
affect the nation and its democracy?

The prosecution of former-President

Taylor is currently under way and I do

not think as an official of Liberia that

I should make a statement that could

in anyway be interpreted as taking

a position on the case. The position

of our government is that Mr. Taylor

should be given his day in court and a

fair trial. That is the position we sup-

port. I know for certain that supporters

of Mr. Taylor are free to organize, and

they have organized a press service for

his support in Liberia. There are lots

of other people free to express their

beliefs on the matter. As a government

we believe that he should be given a fair

trial and we trust that is going to be the

case. We believe the government has

to confirm in the minds of the public

that our government is doing what a

government ought to do.

How will the outcome of the Truth
and Reconciliation Commission fur-
ther democracy and benefit the nation
in the long-term?

The answer is a little difficult, because

we cannot be certain. We can only look

to the experiences of other countries.

And we know that in the case of our

neighbors in Ghana and in the case of

South Africa and other nations, it had a

positive impact. It allows the opportu-

nity for people to air their grievances,

to take off their chest that weariness

that no one cares, to express the hurt

that they suffer. So they air it out and

people listen, that is part of the healing.

Then you have those that committed

the crimes and atrocities who can come

in and willingly admit: "Yes, we did do

that, or we didn't do the other" and ask

for forgiveness. That is already begin-

ning to happen, as we speak in Liberia,

and I believe it is a positive thing. If we

are going to have healing we cannot

keep things under the rug, you have to

open it, sweep it out and decide that

is the past and now we can go on into

GEORGETOWN PUBLIC POLICY REVIEW I 17



the future. But as long as you cover it

and people cannot talk about it, there is

that hurt that is still there and you see

these people on the street who commit-

ted crime and nothing has happened ....

But we have to see how the experience

progresses and the outcome.

There has been a lot of civil unrest in
Kenya due to mistrust and aiJegations
of fraud in the elections. What does
President Iohnson-Sirleaf plan to do
to solidify the electoral and democrat-
ic institutions in Liberia to prevent
such situations?

President Johnson-Sirleaf was elected

for a term of six years. As far as we

know, she will not seek re-election,

but that has to be reconfirmed.

President Iohnson-Sirleaf was elected

for a term of six years. As far as we

know, she will not seek re-election,

but that has to be reconfirmed. Once

people find a good leader, they have a

tendency to demonstrate their support

for that leader, [and] they ask for the

leader to succeed himself or herself. We

have had that happen in our history

time and time again. We do not know

what is going to happen. We believe the

President is going to stick to what she

promised the people. This is some-

thing, using her own words, "that has

not been talked about in Monrovia

yet." But given that she just ended the

first two years, we have four more years

before this situation happens.
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I think the President's preoccupation

at this time is to solidify the peace we

know ... to offer an opportunity for Li-

berians to return home in peace to pick

up their lives; to find opportunities for

gainful employment; to improve the

conditions for young people to get back

in school; to expand health services; to

construct roads to allow products from

the farm to be sent to the market. And

so, as you can see, there is so much to

be done. for almost four to six months

of the year, we have very bad weather

- heavy rains, roads are destroyed -

so we are currently in a period where a

lot of construction can be done.

There is a preoccupation with getting

things done, delivering the promises

of the government to the people in the

country. Yes, the election is important,

but that will come when it comes. I do

not think there has been any over-

whelming desire to plan for the next

election four years down when the

government still has to deliver deliver-

abies that were promised in the recent

elections. There have been other de-

mands for elections, local government

elections. Our country lacks the capac-

ity, the finances and resources to do all

of that in two years times. Elections are

an expensive undertaking. Our general

and presidential elections in 2005 were

facilitated a lot by foreign help, but

we are not going to get foreign help to

hold local elections around the country.

What we want to do with the nation's

funds first is build roads, schools, hire

and train teachers and get textbooks

in the classrooms. I think that is the

current priority. In time, we will be



able to create the means by which we'll

afford to do all the local elections, that

are critically important to disseminate

power from the central, top authority

down to the grassroots.

You say that most of the priorities are
promises the President made as part
of her campaign. Do you see any long-
term steps being taken to ensure free
elections and democracy?

There are a lot of things that need to be

done to facilitate that. There is a statu-

tory body responsible for the election

and the president has tried to maintain

that statutory body without too much

intervention. The formal chair has

moved out in to a political position,

[but I the bulk of the electoral commis-

sion is still intact. The other thing of

importance is to strengthen the judicial

system, so that if there are problems

resulting from by-elections or other

kinds of irregularities they have redress

in the courts of law. These arc all things

that are being done at the moment.

And we do hope that they will do a lot

to help enhance the democratic process

that is facilitated partly by elections.

A good economy is perceived as an
essential prerequisite for a strong
democracy. Are there actions that the
government is taking on a large scale
to encourage economic growth in
the nation?

There are very many things that need

to be done. When you have to rebuild

a country [where I you had your entire

infrastructure destroyed, you really

have to do a lot. The government is

doing its best and there are really four

main pillars they are looking at. One,

peace and security. You have to have

stability, and you need the capability

to keep law and order in the country.

When you have large scale unem-

ployment, people are tempted to do

anything to make a living. You want to

keep order and so that is critical. If you

have a situation as we have, where all

your warring factions were disarmed,

and you have to establish a new army

and new police and that is an expensive

and major undertaking. That is being

done with international assistance.

Two, you have the economic pillar-

which is critical and has several com-

ponents. First and foremost, you have

a country that has an extremely large

debt burden, almost four billion [dol-

lars 1, which is far above the country's

capacity to service. Considerable efforts

are in place and arc continuing to be

pursued to get the debt relieved. Until

we can do that, we cannot borrow any

money. The debts can be divided into

three components: there is a compo-

nent that we are all bilateral partners

- the U.S., the UK, Germany, France,

China, etc. \Ve have negotiated very

well and many of those nations have

decided to forgive those debts. Then

the second component is the multi-

lateral debts. That is a little problematic

because the World Bank, the Interna-

tional Monetary Fund, or the African

Development Bank and their presidents

cannot say, "I forgive that debt." It is

not the officer's money. It belongs to

the member states and the members of

the organization, so we have to go to all

of them and say "Liberia needs relief.

Can we afford to use your assets to help
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give them relief?" So we are having a

continuing dialogue and lobbying pro-

cesses that enable us to reach the kind

of conclusion we wish.

Three, the most difficult component

is the commercial banks. Those debts

are in the hands of commercial banks,

businesses that have provided Liberia

services that have not been paid. What

is happening in today's world is that

those debts can be sold. The bank or

company may decide that there is little

chance of getting 100 percent of the

debt back, so they would write it off.

But if somebody is interested in pay-

ing 10 cents on the dollar for the debt

and taking the papers, for the banks

and companies, 10 cents is better than

no money. These guys are known as

vulture capitalists. They arc walking

around and trying to figure out how

to get 100 percent on these papers they

have. So they are looking for Liberian

resources anywhere they can find, then

they find a judge to give an order to

go and draw that money. You cannot

do practically anything until you

really resolve that problem and that

takes a huge amount of effort, and

that is being pursued. That is one of

the most critical components of our

economic efforts.

Four, then you have got to repair roads,

repair bridges, build schools and train

teachers. The budget that the country

produces at this time is relatively small,

so you got to then figure out the best

way to raise funds, grants or resources

to facilitate some of those things until

we can raise our own budgetary capac-

ity to do it from our own resources,

as we cannot borrow because of the
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debt burden. So we arc encouraging

investment in the country, making the

climate conducive for investors to come

and invest their private capital and

utilize our mineral resources, which we

do have in great measures - our forest

resources, our agriculture resources,

our fisheries. So we are encouraging

private interest to come in and invest,

and by so doing they will help en-

gage our people in full-time jobs for

remuneration. The government does

not have the capacity to hire all of our

people, and the government should

not. They should be able get jobs in

the private sector. So we encourage the

growth of our very small private sector

to facilitate the economic development.

If they have to dig a mine, build a road

to a mine, or repair the railway to bring

their products from the mine to the

seaport, that is the sort of things we

actually engage in. That is an important

component, and all of those sorts of

things require a wide-range of activities

in several domains.

Then of course, there is the whole

question of getting the rule of law in

order. We need to get all of our banking

laws straightened up and in order so

that when people bring their money,

there is control, and financial institu-

tions arc monitored properly. All of

these things arc critically vital.

President Johnson-Sirleaf was the
first female elected as a Head of State
in Africa. What implication does that
have in terms of women's rights and
women's political participation in
Liberia, and for the continent?



\Ve are very pleased to have a woman

of such standing as our} lead of State.

She has earned her stripes for the many

years of dedicated services to Liberia

in the international community at the

United Nations, in the Bretton Woods

organizations at the World Bank, in the

private sector with Citibank. So she has

that respect, and women around the

world look to her with admiration and

to emulate her great example. This also

generates a demand on her time. She

gets hundreds of invitations to speak

to women's groups and other organiza-

tions, just to see her, just to appreciate

her, just to be identified with her. So

quite often we have to say, "The Presi-

dent unfortunately cannot make this,

cannot make that." If she were to honor

a quarter of her invitations, she would

be out of the country more than she is

in the country!

Even as we talk today, there is a group

of more than a hundred women from

around the world in Monrovia at

a colloquium. They are beginning,

this month, a year-long program on

\Vomen Empowerment. \Ve expect a

year from today, a bigger conference is

going to be held under the auspices of

OUr President and the President of Fin-

land, another woman. That is the sort

of person [Iohnson-Sirlcaf] is, and that

is part of the requirement. It offers us

some opportunity and some possibility

to leverage our little resources. I recall

We had an invitation to a woman's

group here in Washington, when the

president was here. The president had

no time on her schedule, save Valen-

tine's Day. So this women's group said,

"Okay, she will be our Valentine. She

should come to our reception and then

we [will make J a small contribution."

The President gave [the contribution]

to an organization, a school, in Liberia

that needed help. We can leverage that

sort of thing as a result of her strong

network and connection around the

world.

Do you see political participation of
women in Liberia increasing in the
years to come?

Not only in the years to come - it has

already become more important. The

President has identified some very bril-

liant and experienced women for [key

positions J. You look in her cabinet: the

Minister of Finance is a woman, the

Minister of Commerce and Industry

is a woman, the Minister of Foreign

Affairs is a woman. Also, the Gender,

and Youth and Sports Ministers are

women. The head of our police services

in the country is a woman. People often

feci that women cannot do these jobs

as men can, but they are doing it as

effectively, even a little more effectively

than some men would do it. So it offers

an opportunity for women to break the

glass ceiling, as you would say it, and

rise up to the top.

Women also feel, now we have a wom-

an in power, that [lohnson-Sirleaf]

will protect me. They get that sense

that now a woman can do it, a woman

can run our country, and therefore,

they have a greater say in society. And I

think that is the way it should be. After

all, [in] our population of two and a

half million it is estimated that 52 per-

cent of them are women. In a democ-

racy, what is wrong with them taking
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the leadership? They are definitely

the majority. [The President] looks at

women to be her main constituency,

especially the market women.'

Crime is a serious issue. How does the
government propose to continue to
reduce crime without infringing upon
rights and civil liberties?

\Ve are of the persuasion that the most

important remedy is to provide gainful

employment for the large number of

unemployed people in society. There

are criminals who, even if they were

wealthy, they would still be criminals.

But, criminal acts are often carried

out by people because of need. If you

arc a father of a household, you have

children who need to go to school,

you have babies to feed, and you have

a job that does not give you enough

money to do those things. If you have

your hand on a till of money, there is

a possibility that you are almost going

to be rogue. Those kinds of crimes arc

prevalent. Therefore, we want to make

sure that people first get a job. So we

need jobs, more jobs, better jobs, and

better paying jobs, so that people arc

gainfully employed. That is our first

defense against crime.

Secondly, of course you got to have

some deterrent. You got to have the

possibility that if somebody does com-

mit a crime, he could be arrested, he

could be taken to court, he could be

tried, and if guilty he could be pe-

nalized with the possibility of being

rehabilitated.

So, our first line of activity is economic.

Second line is of course having the

capacity to deter and punish people.
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You said that during 2005 election,
there was help from the interna-
tional community and the Economic
Community of West African States
(ECOWAS). There has also been help
from UN forces in Liberia. In the
future, how do you foresee Liberia's
continued development, without the
assistance of the international com-
munity or the West?

First and foremost, nation build-

ing is the responsibility of nationals

of that nation. Liberians realize that.

Sometimes it is extremely difficult

to get oneself up using no assistance.

Certainly we arc grateful to those who

have come to our help. But we realize

that the responsibility is Liberian. \\'e

must step up to the plate and take the

decisions, and do the things that are

required.

It is anticipated that we will, in a very

short of period time, be able to have

robust security infrastructure in place,

consisting of a small but more effective

army than what we have seen. They will

be extremely robust, mobile, can do

things as quickly as possible to ensure

peace and stability around the borders,

and provide the inner support that

civil law enforcement officers would

need. Then, of course, there would be a

strong police that would be extremely

civil, friendly to the public, that would

try and be visible everywhere. \Ve are a

small country; we do not need an army

of a hundred thousand. "Wecan be able

to maintain ourselves peacefully, ensur-

ing of course that everybody in the

country has a right and an opportunity

to improve himself or herself - go-

ing to school, getting a job, starting a



business, and ensuring that your assets

are protected. Now if we can do that

and there is respect for each other and

the rule of law, the amount of interna-

tional intervention can be reduced. \Ve

have had up to 15,000 United Nations

peacekeepers. The number is reduc-

ing as our own security infrastructure

stands up to do what it needs to do.

Then the foreign peacekeepers can

disengage. So you have one [army 1

bUilding up while the other is building

down.

There are many authoritarian govern-
ments in Africa. As Liberia consoli-
dates as a democratic nation, is there a
role for Liberia in encouraging demo-
cratic ideas in other African nations?

I believe today the news from Africa

is much better than people think. We

have had far more successes in the

last few years than we have had for a

long time in the past. There are more

democracies; there are few if any

real authoritarian regimes. There are

people of course who have been there

for a long time. But in many cases you

have had successful turnaround of

governments. The incident in Kenya

is unfortunate; we hope they find a

resolution to that situation very soon.

But recently, there was election in the

largest country by population, Nige-

ria. Everybody was nervous, but it was

successful. There were of course some

questions about the election, but by

large we have a new decent President,

who we arc sure will try to support the

continuous improvement in the actual

processes in that great African nation.

Can Liberia offer an example? I believe

so. \Ve already have two years of success

of rebuilding our country. We have had

a growth rate of eight percent; the only

country that was higher was Mozam-

bique. Of course it is easier to make

an immediate climb, when you have

been so low. As you grow up it becomes

harder and harder. But we hope that we

can continue to do that.

Can we show our country as an

example? Yes, if we are successful in

increasing our capacity to effectively

put our people to work, to ensure

improvement in the standard of living

of our people, to ensure that our peace

is sustained. We are a little bit careful

not to over blow our successes; we have

got a lot of challenges still to meet.

Besides, you know, I mentioned to you

the great need and the large number of

invitations our president has got. \Ve

can't afford for her to spend too many

months out of the country to be an

example for other people to follow; we

need her in the country to address our

national concerns and programs that

she is committed to do.

ENDNOTES
1. In many developing countries, markets

are installed in the street or in highly-
transited places. Most of the vendors
at these markets are women, hence the
term market women.
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ALL THINGS TO ALL PEOPLE:
The Republican Party's Use of Religious Messages

in Direct Mail During the 2004 Presidential Election

Tim Taylor

During the 2004 Presidential election, the Republican

National Committee (RNC) employed a new tech-

nique: voter "microtargeting." Long used in traditional

business marketing, the technique involves collecting informa-

tion on specific individuals and tailoring particular messages

to each type of audience. Using a collection of political mail

retrieved from a survey of Ohio and Pennsylvania residents,

this study tests whether the RNC effectively targeted religiously

inclined voters with corresponding appeals. The study finds that

conservative voters' mail mix tended to be more religiously

oriented. More than 50 percent of the RNC's mail sent to

conservative voters was values-based, while only 35 percent

of mail sent to moderate and liberal voters was values-based.

The relationship between mail received and voter character-

istics remained significant even after controlling for numerous

background traits. The analysis also shows that voters who

received few pieces of mail from the RNC were far more

likely to receive values-based mail, and that members of the

Religious Right were more likely than nonmembers to receive

values-based mail containing extreme rhetoric.

INTRODUCTION

The 2004 presidential election is often termed the "values election" and

with good reason. Propositions prohibiting gay marriage appeared on

the ballots of eleven states, the Terry Schiavo affair remained top of

mind for voters, and, most indicatively, the Republican Party empha-

sized social issues such as abortion, judicial appointments, and family
policy (Monson and Oliphant 2(07). According to scholars, religion

played a significant part in determining the election's outcome. As

political scientists Louis Bolee and Gerald De Maio noted, "The
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religious gap separating secularists and

traditionalists was more important

than other social and demographic

cleavages in the electorate: it was much

larger than the gender gap and more

significant than any combination of

income, education, marital status, age,

and regional groupings" (2007, 323-
324). Or, as Thomas friedman scoffed,

"This was not an election. This was

station identification" (2004, 7).

Both the Democratic and Republican

parties attempted to mobilize and per-

suade voters with appropriate values-

based appeals regarding, for example,

abortion, gay marriage, and the separa-

tion of church and state. Direct mail

plays a role in exploiting these values-

based cleavages in the electorate, taking

advantage of two recent developments

in the American electorate. The first is

the definitive coalescence of religious

traditionalists and modern seculars

around the Republican and Democratic

parties, respectively (Boice and De

Maio 2007; Hunter 1991; Wilcox and

Larson 2(06). The second is the grow-

ing phenomenon of voter "rnicrotarget-

ing," which involves politically oriented

organizations catering their appeals to

individuals within various segments of

the electorate (Gertner 20(4).

This study investigates whether dif-

ferent kinds of voters receive different

kinds of mail. Previous work (Hilly-

gus and Monson 2006; Monson and

Oliphant 20(7) has demonstrated

that frequent voters are more likely to

receive greater amounts of mail from

campaigns and that partisan voters are

more likely to receive more mail from

their own party. This study builds on

that work, investigating the Republican

National Committee's (RNC) use of

direct mail in the 2004 election, asking

whether voters who identify themselves

as members of the Religious Right were

more likely to receive certain kinds of

values-based mailings (VBMs) than

other Republicans. I

This paper shows that the RNC sent

VBMs more frequently to conserva-

tive voters than to moderate or liberal

voters. Over 50 percent of the RNCs

mail to conservative voters was values

based; in contrast, about 35 percent of

mail sent to moderate and liberal voters

was values based. The data also shows

that voters who received few pieces of

mail from the RNC were far more likely

to receive VB~1s, and that members of

the Religious Right, while not receiving

more VMBs, were more likely to receive

VBMs containing extreme rhetoric

than nonmembers.

THEORETICAL
BACKGROUND

This paper draws heavily upon social

mobilization theory as articulated by

Lewis Killian (I964), Doug McAdam

(1982) and David Truman (1971) and

applies it to the reification and mobi-

lization of the Religious Right. At the

crux of these theories is the transla-

tion of social discontent into politi-

cal action and the conditions for its

occurrence. Both Killian ( 1964) and

McAdam ( 1982) stipulate the neces-

sary ingredients for a social movement

are a grievance, an awareness of that

grievance, and institutional machinery

to translate that grievance into political



action. These conditions arc present

in the Religious Right, as shown by

scholars (\Vald and Calhoun-Brown

2007; \Vilcox and Larson 2006; Guth et

al. 2002; Lcege et al. 2(02).

The Religious Right's primary griev-

ance, according to social mobilization

theory, is the deep moral decline they

perceive in America, which is con-

comitant with America's devaluing, or

even rejecting, Iudeo-Christian values

(\Vilcox and Larson 2006, 13). These
moral issues have transferred to the

political arena, as Wuthnow ( 1983)
has documented, where they strongly

inf1uence the Religious Right's views

on social policy, and, to a lesser extent,

other policy areas (Wald 2007, 183-205;
Smidt 2007,61; Wilcox and Larson

2006, 134, 157-59). These policies

are extremely salient to the Religious

Right because they stem from religious

values, which cannot be easily com-

promised (Wilcox and Larson 2006,
134-141). For example, a certain voting

guide distributed by Catholic political

activists throughout California states,

"Some issues concern 'non-negotiable'

moral principles that do not admit of

exception or compromise. One's posi-

tion either accords with those prin-

ciples or does not" (2006, 3).

These absolute political conclusions,

ironically enough, took time for the

Religious Right to derive. McAdam's

theory (1982) argues that the Religious

Right had to undergo "cognitive libera-

tion" whereby they recognized both the

threats to their interests (their griev-

ance), and the possibility of overcom-

ing them. \Vald and Calhoun-Brown

(2007, 223- 225) describe the effect of

The Religious Right's primary grievance,

according to social mobilization theory,

is the deep moral decline they perceive

in America, which is concomitant with

America's devaluing, or even rejecting,

Judeo-Christian values.

social influences on the mobilization

of evangelical Protestants in much the

same framework. They note that evan-

gelicals' upward economic mobility in

the last half-century has, first, increased

their awareness of their grievances,

as urbanization and the media have

brought them "face-to-face with direct

assaults on the social values dominant

in their rural and small town strong-

holds" (223). Second, socioeconomic

success has increased evangelicals' abil-

ity to combat these perceived threats

through increased education, time,

money, contacts, and information.

The Religious Right, then, once aware

of its political potential, had tremen-

dous "indigenous organizational

strength" (McAdam 1982,43) to effec-

tively mobilize its members. The media

empires of leaders such as Jerry Falwell

and Pat Robertson; the civic skills

generated by participatory churches

(Verba, Schlozman, and Brady 1995);
and the intimate social networks of

frequent churchgoers (Putnam 2000)
all lend themselves well to political ac-

tivity (Wilcox and Larsen 2006,39-40;
Wald and Calhoun-Brown 2007,307).
David Campbell has studied evangeli-

cal Protestantism particularly in this

GEORGETOWN PUBLIC POLICY REVIEW I 27



28 I TAYLOR

regard, finding that the close-knit
networks resulting from church activity
are necessary, though not sufficient,
conditions for temporary, rapid, and
powerful political mobilization (2004).

Each of these three elements of social
mobilization theory factors into this
study of direct mailings to members of
the Religious Right. Since their griev-
ances are particularly salient, mail from
political parties or interest groups that
mention issues such as abortion, gay
marriage, or "liberal activist judges"
(Schlafly 2002, 18) is more likely to
influence their vote than mailings that
do not. Cognitive liberation for the
Religious Right means that they have
formed organizations to disseminate
vote-influencing mail, and members
recognize the cues therein. Finally, the
Religious Right's indigenous organiza-
tional strength facilitates effective direct
mail. The movement's major groups,
such as Focus on the Family, National
Right to Life, and Concerned Women
of America, maintain massive mail-
ing lists. Church membership lists also
provide a powerful tool for any mailing
firm that can obtain them, as the RNC
has attempted on multiple occasions
(Cooperman 2006).

Debate still remains, t~ough, over
whether the influence of the Religious
Right will wax or wane in the future.
One potential limitation to its power is
the tension between the Religious Right
and more socially moderate Republi-
cans (Wilcox and Larson 2006, 171-74),
a tension theoretically articulated in
David Truman's "balance wheel model"
of group formation and disintegration
(1971). Truman argues that political
groups' expansion is limited by both

external and internal forces. Exter-
nally, growing groups inspire counter-
mobilization, resulting in a balance
of sorts. In this context, the Religious
Right may be viewed both as a counter-
balance against the successes of liberal,
feminist, and gay rights groups, among
others, and as a force counter-balanced
by those same groups, as Bolce and
De Maio (2007) document. Internally,
interest groups' power is limited by
cross- pressures. According to Truman
(1971), groups fracture if they expand
their influence into too many issues.
Group members are unlikely to be
homogeneous across several issues, so
they can cohere only around a central
issue or central group of significantly
related issues. If the group overextends,
disagreeing members will leave or
reduce their activity. This phenomenon
is seen within the Republican Party, as
it struggles to keep various coalitions
under its "big tent" (Wilcox and Larson
2006, 171).

A partial solution to this fractionation
is, perhaps, the Republican Party's
use of voter "micro targeting" (Gertner
2004). This campaigning technique
allows the party to send different
messages to different voters, highlight-
ing individual voters' most salient
issues and downplaying those with
which they may disagree. The problem
of fractionation is overcome because
the group becomes different things
to different people. At least, this is
considered the case from the perspec-
tive of its members. For example, to
one voter, the Republican Party be-
comes the pro-life party. To another, it
becomes the low taxes party, and so on.
Even so, micro targeting is a complex
political maneuver.



MICROTARGETING

KarlR d 1 . 'ove ec ared III a 2001 speech to
Washington, D.C.'s American Enter-
prise Institute that four million fewer
evangelicals turned out to vote in the
2000 election than expected, and that
tu .nung them out in 2004 would be a
key focus of President Bush's reelec-
tion ca . ( .mpalgn Amencan Enterprise
Institute 2001). Several months before
the electi 1·· 1ion, po mea scientist John
Green remarked, however, that "finding
and motivating evangelical voters is not
as easy as you might expect" (Jacoby
2004). Research has documented the
rnobT .1 ization of evangelical voters by
both 1··re IglOUSactivists (Guth et al.
2002) d h .an t e Republican Party (Leege
et al, 2002). A new development in
2004 h, owever, was the Republican
Party' f . .s use 0 voter microtargetmg
(Gertner 2004) to mobilize evangeli-
cal voters i .ers in particular, and religious
traditi 1· .ona ists m general.

Microtargeting is the political equiva-
lent of .commercial companies' use of
rnarketing research and data mining
t .o mfluence customers (see Bajaj 2000
and Delaney 2001 for excellent ac-
COuntsof the inception and growth of
data ..rrnnmg research in business). The
~rocess essentially involves identify-
Ing voters and their salient political
rnessages by combining large amounts
of survey and consumer data, and then
sending them those messages. Monson
and 01· hIp ant (2007,9) describe the
process as follows:

1. Begin with the statewide registered
Voter file and whatever data are
available on individual voters. Voter

file data usually include birth date,
party registration, gender, and past

turnout.

2. Append to this file any proprietary
data available from the state or
national party. This information
might include the results of a phone
canvass from a prior election. Party
registration or identification infor-
mation can be appended if available.

3. Add "customer information" in the
form of consumer data. This includes
purchasing information for a variety
of products, subscription lists, mort-
gage information, car registration

information, etc.

4. Conduct a survey using a random
sample of 5000 to 10000 names from
the file. The survey obtains or con-
firms party identification, likely vote
choice, and then proceeds through
a long list of issue questions. The
sample size is large enough to facili-
tate detailed examination of small
subgroups of the population.

5. Political behavior in the survey is
then modele- as a function of the
consumer variables available for
all voters. The political variables
(especially party identification
and vote choice) from the sample
survey are dependent variables and
consumer data (available for every
voter in the database) are the inde-
pendent variables. At this point,
the results from the models are
used to divide the database into
"segments" using consumer variables
that significantly predict vote choice

and party identification.
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While the process may sound me-

chanical, it can have powerful effects.

Republican consultant Brent Seaborn

described the usefulness of voter mi-

crotargeting this way:

... traditionally the pollsters that

come to us on the campaign said,

"You're really in trouble with women

under 45." If they are sophisticated

enough they will tell you, "You're

into trouble with women under

45 because they're against you on

the life message, but they seem to

respond to your tax message." The

only real response we've had as

campaigns is to say, "Let's go buy

some Lifetime television and look at

buying some soap opera stuff. We'll

talk about tax cuts instead of talking

about abortion stuff." [The new mi-

crotargeting techniques] allow us to

say, "Here are the women you actu-

ally are having trouble with that are

under 45. Here are their names. Here

are their addresses. I Iere are their

phone numbers .... Here's the specific

message they respond to." (Hillygus

and Monson 2007,6-7).

The study of voter microtargeting is

still in its infancy. Recent studies have

elucidated the particulars of the Re-

publican Party's microtargeting tactics

in the 2004 election and have found

that direct mail does influence vote

choice (Monson and Oliphant 2007;
Hillygus and Monson 2006).

Monson and Oliphant's (2007) analysis

of campaign mail in the 2004 election

produced several significant find-

ings. The authors discovered that mail

mentioning religious issues, such as

abortion and gay marriage, was domi-

nated by the Republican Party and its

allies in general and by the RNC in

particular, while the Democratic side

of the campaign sent relatively little

values-based mail. These findings pro-

vide strong evidence that the Religious

Right has been fully assimilated into

the Republican Party itself. In another

study, Hillygus and Monson (2006)

discovered that campaign mail directly

influences voters' vote choice. Build- '

ing on the field experiments of Gerber

and Green (2000,200 l ) that tested the

effects of direct mail and phone calls

on voter turnout, the authors' observa-

tional study found that direct mail does

affect vote choice. Specifically, for every

piece of mail from one side received b;

a voter in excess of the other side, the

voter was about one to two percentage

points more likely to vote for that side.

That is, if a voter received six pieces of

mail endorsing Bush and four pieces of

mail endorsing Kerry, she would be two

to four percentage points more likely to

vote for Bush.

This study attempts to augment the

findings from these two previous stud-

ies. It investigates, first, the character-

istics of voters more likely to receive

YBMs, and, second, whether differ-

ent members of the Religious Right

received different kinds ofYBMs than

the general electorate.

DATA AND METHODOLOGY

This study is possible because of

the 2004 Campaign Communica-

tions Survey (CCS). Conducted bv

the Center for the Study of Electi(~ns



and Democracy at Brigham Young
Cniversity, the 2004 CCS is a nation-
wide sample of voters containing the
voters' demographic information, their
responses to a post-election question-
naire, journals of their telephone
contacts, and the mail and email each
respondent received.

The survey targeted voters most likely
to receive campaign mail, determined
by past turnout and state competitive-
ness. Thus, the study oversamplcd

battleground states Ohio and Florida.
The response rate for the mail and
telephone journal portion of the survey
was 37 percent. Survey expert Scott
Keeter and others (Keeter, et. al. 20(0)
have shown that surveys with low
response rates over-represent higher
socioeconomic status respondents,
though not significantly. The 2004 CCS
resulted in 1606 total respondents,
19297 total pieces of political mail, and
2466 unique pieces of mail for federal
races. These mail pieces were coded
and filed according to basic criteria,
then coded again much more com-
prehensively, with each piece assigned
100 to 350 total variables. For a more
detailed description of the 2004 CCS
data and its acquisition, see Hillygus
and Monson (2006, 7-10).

This data enables this study to test sev-
eral hypotheses. For the first hypothesis
that the Religious Right was accurately
targeted by direct mail, the indepen-
dent variable is whether a voter is a
member of the Religious Right, and the
dependent variable is the amount of
VBMs a voter received. for the second
hypothesis that members of the Reli-
gious Right received different kinds of

VBMs than the general electorate, the
independent variable is whether a voter
is a member of the Religious Right, and
the dependent variable is the particular
mail pieces received by a voter.

This study operationalizes each of these
variables according to the data avail-
able in the CCS data. The first variable
is whether someone is a member of the
Religious Right. A question from the
2004 CCS questionnaire asked each
respondent, "Do you consider yourself
a part of the Conservative Christian
political movement, also known as the
Religious Right?" Approximately 15

percent of respondents replied affir-
matively to that question, yielding a
sample of over 200 subjects. (for a full
description of the questions mentioned
in this study, see appendix A.)

The second variable opcrationalizcd
is VBMs. The 2004 CCS asked each
respondent to collect and turn in all the
political mail they received over the last
three weeks of the election. Some of the
mail received by respondents referred
to religious issues either explicitly or
implicitly. Using Monson and Oliph-
ant's rubric (2007), this study defines
VBMs as mentioning the following
issues: abortion, gay marriage, prayer,
religious liberty, faith, separation
of church and state, family values a
culture of life, support for heterosexual
marriage, reproductive health, the Boy
Scouts, gay rights, faith-based initia-
tives, gay adoption, the Ten Com-
mandments, morality, public decency,
judicial nominations or activism when
discussed in light of religious values,
liberal policies when discussed in light
of religious values, and the obligation

GEORGETOWN PUBLIC POLICY REVIEW I 3 i
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to vote when discussed in light of

religious values. Mailings are also clas-

sified as VBMs if they contain reli-

gious imagery or language. Religious

imagery includes pictures or graphics

of churches or religious buildings,

the Bible, the cross, pastors or clergy,

Jewish symbols or paraphernalia, and

an "other" category. Language includes

mentions of God, the Bible, religious

leaders, and an "other" category. (For

a full description of these identifiers,

sec appendix B. For an account of the

coding of these variables for the 2004

CCS mailing sample, see Monson and

Oliphant 2007, 23-24.)

The final operationalized variable is the

particular mail pieces sent to voters.

The 2004 CCS catalogued each unique

mail piece received by voters and, as

mentioned earlier, coded each mail

piece on 100 to 350 total variables.

Thus, this study is able to view which

mail pieces each voter received as well

as the contents of those mail pieces. It

is expected that VBMs with more ex-

treme rhetoric were sent to members of

the Religious Right. Extreme rhetoric is

indicated in two ways. First, more ex-

treme pieces are likely to have a smaller

circulation than less extreme pieces.

Thus, one indication of an extreme

mail piece is whether its sponsoring

organization sent it comparatively

less frequently than other mail pieces.

Second, an extreme mail piece is more

explicit in its message. Capitalized let-

ters, uncompromising language, and,

especially, language that demonizes an

opponent's character and ideology are

all indicative of extremeness.

In addition to the variables of interest,

a standard set of control variables are

incorporated into the analysis of these

data. These include party affiliation,

education, race, and income level.

(For a full description of these variables

as measured in the 2004 CCS, see

appendix C.)

DATA ANALYSIS: WHO GETS
VALUES-BASED MAIL?

This study analyzes only the mailings

sent by the RNC for two reasons. First,

the Republican Party has a broader

constituency than single-issue values

groups (e.g. Right to Life, NARAL, Hu-

man Rights Campaign). As mentioned

in the theory section of this study, a

compelling question is whether the

RNC has ameliorated the fractionation

problem (Truman 1971) by sending

different messages to different kinds of

voters. Single issue groups, in con-

trast, have only a single message, thus

automatically alleviating fractionation.

Second, the RNC sent out a tremen-

dous amount of mail, yielding a sample

large enough for worthwhile statistical

analysis: the RNC sub-sample yields

2,082 mail pieces distributed among

496 respondents, and 665 (31.9 per-

cent) of those mail pieces are VRMs.

For each respondent, a new variable

was coded denoting the percentage of

their mailings that are VBMs. Statisti-

cally, this standardizes the incredible

variation in the respondents' amount

of mail from the RNC (mean: 4.22;

standard deviation: 4.14). Theoretically,

this measures the RNC's precision.

That is, if a respondent received many
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Figure I. VBMs by Partisanship
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\:otl': \"B~lpt'rcl'nt is the percentage of mail a respondent received from the RNC that is ciassilinl as "values-based mail."

VBMs from the RNC awl many other

mailings, there is little to suggest the

respondent was targeted particularly,

even though she did receive several

VRMs. Correspondingly, if a respon-

dent who received relatively fewer

VBMs but little or no other mail, it

can be inferred that the respondent

was targeted particularly. In the first

case, the respondent is inundated with

many messages. In the second case, the

respondent only receives salient mes-

sages. Total mail counts do not reflect

this nuance, but measuring VBMs as a

percentage of total mail received does.

Given this percentage basis for investi-

gation, the data demonstrate that the

RNC effectively targets sympathetic

voters with its YBMs.

Figure 1 shows that as voters identify

more strongly with the Republican

Party, their mailings from the RNC are

more likely to contain a higher percent-

age of VBMs. Though there is an unex-

pectedly high percentage ofYBMs sent

to those in the "Democrat" category,

which may be the product of a small

sample in that category (11 = 36-an

unfortunate, but commonsense,
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consequence of the fact that the RNC

did not send much mail to Democrats),

the overall trend in Figure 1 still holds:

Republican partisans' RNC mail was

more values-based than independent

and Democratic voters. Statistical

analysis confirms the visual differences

shown in Figure 1.

There are definite differences between

the means of the various categories,

especially between strong Republicans

and the various Democratic cat-

egories. Most interestingly, the main

trend holds even when accounting for

confidence intervals. That is, the up-

per bounds of two of the Democratic

categories are still lower than the lower

bound of the Strong Republican cat-

egory. An ANOYA test (P-value <0.000;

d.f 34) further demonstrates the statis-

tical significance of the results.

While partisanship is the single

strongest estimator ofYBM reception,

several other variables playa part in

microtargeting. The three regression

TABLE I

models submitted here investigate the

interplay of these variables. Model 1

estimates YBM percentage according to

several characteristics typical of voters

that respond to values-based appeals,

including their partisanship, whether

they are a member of the religious

right, the value they place on cam-

paign mail, how important abortion

is to them, and whether they believe

candidates must make certain compro-

mises. Each of these, excepting the mail

variable, is characteristic of members

of the Religious Right (Wilcox and

Larson 2(06). Model 2 incorporates

standard demographic controls. finally,

Model 3 includes the total number

of mail pieces a respondent received.

For each model, the mail variable was

included as a control variable, as it is

possible that voters with an affinity for

campaign mail would be more likely to

retain and report their mail collection

during the survey.

Analysis ofYBMs as a percentage of the total mail from the RNC received by respondents:

Category N VBM percent mean 9S percent CI

Strong Democrat 31 30.13 14.94,45.32

Democrat 36 43.19 29.26,57.13

Weak Democrat 52 26.21 16.76,35.66

Independent 44 38.43 26.87,49.99

Weak Republican 56 38.09 28. J 5,48.03

Republican 76 50.76 41.87,59.65

Strong Republican 130 52.25 45.62,58.89

:\:\0\':\ tcst of dift<.'rt'llCC of means: F -- 4.32; P-valuc < !J.OOO;d.]. - 34

Source: 20(}-1 ClIlll'aign Communication Study, Brigham Young University

:\ote: \'!\,\ll't'I"ct'llt is the perccntage of mail a respondent received from the RNC that is classified as
"values h,lscd mail."

34 I TAYLOR



60
Figure 2.VBMs and Total RNC Mail
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According to Model 1, characteristics

common to members of the Reli-

gious Right may have an effect on the

percentage ofYBMs received, though

that impact is weak at best. It ap-

pears that respondents who believe

mail is an important part of gathering

information for their vote choice and

respondents who believe abortion is an

important political issue may be more

likely to receive VBMs in their mail-

ings from the RNC. In the next model,

Model 2, the data seem contradictory.

Higher income levels are associated

with lower percentages ofYBMs, but

higher education levels are associated

with higher percentages ofYBMs. Even

so, it is noteworthy that both of these

variables maintain statistical signifi-

cance given their high correlations with
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TABLE 2

Ordinary least squares regression models ofVBMs as a percentage of total mail from the RNC received by respondents:

Modell Model 2 Modell

Variable Coef. P Coef. P Coef. P

Partisanship 3.53*** 0.00 3.19** 0.03 2.83*** 0.01

Religious Right 7.10 0.21 8.66 0.15 9.36 O. "
Mail Unimportant -3047* 0.09 -3.69* 0.10 -2.08 0.35

Abortion Unimportant -3.56* 0.09 -3.20 0.15 -3.29 0.13

Candidates Compromise 1.55 0.24 1.58 0.84 1.54 0040
Income -2.95** 0.04 -1.94 0.16

Race -0.46 0.89 -0.64 0.84
Education 5.51* 0.01 4.30* 0.04
Total Count -2.17*** 0.00
N 402 373 373
R2 0.04 0.04 0.10

* = significant at 0.10 level
H· = significant at 0.05 level

*** = significant at 0.0 I level
Sounr: 2()().J (:alll(,ai_l!ll Communication Study, Bri!,ham Young University

Note: \'1\\1 percent is the percentage of mail a respondent received from the R:-':C that is LiassitieJ as
"v.ilucs-bascd mail."

partisanship and each other (0.32 for

income and partisanship, 0.18 for

education and partisanship, and 0.54

for education and income). However,

regardless of these results, Model

3 reduces all variables to statistical

insignificance except partisanship and

education. It is noteworthy that, while

the variable approaches statistical

significance, members of the Religious

Right did not differ from the rest of the

sample in the percentage of their mail

being YBM-based. Though a perplex-

ing finding, this study later shows that

the RNC took a "quality" rather than

"quantity" approach (or so we conjec-

ture) to Religious Right voters, sending

36 I TAYLOR

them different kinds ofYBMs as com-

pared to the YBMs sent to other voters.

As the model suggests, the more RNC

mailings a respondent receives, the

less likely it is that those mailings are

YBMs, as demonstrated in figure 2.

While respondents received up to 24

mail pieces from the RNC, the number

of respondents receiving more than 10

mail pieces is quite small, making their

mean VBM percentages quite unreli-

able; therefore, Figure 2 onlv shows

mean YBM percentage through 10

total RNC pieces received by respon-

dents. The figure confirms the COIl-

ventional wisdom that the Republican



Party portrayed itself as the party of

values in the 2004 election. When the

party sent only a limited number of

messages to a voter, it chose to em-

phasize values-based messages. This

finding also suggests that the Party

did not microtarget voters as assidu-

ously as one might think. Values-based

messages, rather than being divisive,

served, apparently as a central message

to all voters, though the message was

especially emphasized among strong

Republicans.

A CLOSER LOOK AT
MICROTARGETING

vvhile the RNC successfully targeted

strong ideological conservatives and

partisan Republicans with its messages,

the analysis above suggests that VBMs

did not specifically reach members of

the Religious Right. However, the RNC

sent voters five different VBMs that

arc coded in the 2004 CCS, and those

VBMs vary greatly in their content and

tone. Could it be that certain kinds of

voters received certain kinds of VBMs?

As Table 3 demonstrates, Religious

Right voters arc more likely to receive

certain kinds ofVBMs than others. Ta-

ble 3 shows the number of people who

received each of five different mailers.

Religious Right members are much

more likely to receive mail piece #5

and much less likely to receive mail

piece #1. The mean percentage of each

mail piece going to Religious Right

members is inversely proportional to

the total number of each mail piece

distributed. This suggests that the

mail pieces with lower numbers are

intended for wider audiences than

the mail pieces with higher numbers;

consequently, the lower numbered mail

pieces are probably more moderate.

While these mail pieces have been dili-

gently coded according to emotional

appeal and intensity, that data is not

available to the author at this time. As

TABLE 3

One-tailed comparison of mean tests comparing the percentage of each mail piece going to Religious Right members
against the total sample's percentage of Religious Right members (13.7 percent). That is, 30.0 percent of recipients of
mail piece #5 were members of the Religious Right, which is a substantial difference from the null, 13.7 percent.

Mail Piece Mean (%) d.f. t P

I 9.56 135 -1.62* 0.05

2 15.7 107 0.59 0.28

3 19.8 85 1.41 0.08

4 17.7 67 0.85 0.20

5 30.0 26 1.78* 0.04

* = Significant at 0.05 level
** = significant at 0.0 I level
*** = Significant at 0.00 I I level
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a substitute, a qualitative comparison
of the two statistically significant mail
pieces, mail piece #1 and mail piece #5,
is sufficient.

Mail piece #1 accuses John Kerry of
upholding "Hollywood values," pri-
marily in the context of being against
strong military action and being
backed by liberal elites like Jane Fonda
and Michael Moore. This mail piece is,
essentially, safe. Moore is extremely
unpopular among conservatives and
eschewed by many even on the left
(Harris Poll 2004), and banning the
burning of the American flag, which
is featured prominently on the piece,
is favored by almost 75 percent of

JOHN KERRY SAYS•••
'" actually resresent the conservative values
that theyleel.. ."

Joltn K.rty, W..tlM.llqJ1!!&l, .ltJJy 3. 2004

JOHN KERRY DOES....
Believe Hollywood represents Ihe "Heart and Soul" of America.

Wiwn HnilwootJ stars called P'!sid6f>1Bush a ·t;mc~rlin, cril111f'al' aod
OJ "r.h~tlr. t~!Jg·,at if Y.P.rf\l tunctr.list" J<;}hl1i«()(f),' tMIl'::O ~hf::er:'!;::rt;,.:in{!'f1!;the
'He~.i aM So,," ,)1 i\tl'&fK-A1

What else bas John kerry claimed?
• fit callen the Reagan PreSldcr.cy c'9h1 ye<lfS 01 'moral dnr~nc~s.··

-liter me lall Of Si.d<1MI HUSSCIf1 ;<0'1ry even c.-.:led be
..Rt~!n:c Ch!l nv"~'"In Am(>(Jca

"I'm a liberall
and proud of it."

.ltJ1ltJ1l.ny.7,21M

Americans (Taylor 2006). While the
mail piece discretely mentions reli-
giously slanted issues, like DOMA and
judicial appointments, they are not
among the piece's central messages.

In contrast, mail piece #5 has a strong
religious message, warning voters that
John Kerry "might eventually back
gay marriages:' and does so in a much
more accusatory tone than mail piece
#1. Most specifically, the injunction
to "give your values a voice" invokes
a strong religious element. The word
"your" implies, in essence, Christian
values, rather than the more broadly
shared values emphasized in mail piece
#1. The Christianity of the piece is

Figure 3

Source: 2004 Campaign Communication Study, Brigham Young University



Figure 4

Source: 2004 Campaign Communication Study, Brigham Young University
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further emphasized by the accusation

that Kerry defines marriages as "just

the name you give to something." This

statement is offensive to many devout

Christians, who view marriage as a

sacred or sacramental rite (Deines et

al. 2005). Furthermore, Kerry delivered

his definition during an appearance on

MTV, an iconic bastion of worldliness.

The data suggest, then, that mail piece

#5 is primarily intended for Religious

Right voters, whom it did reach at a

much higher rate than the other mail

pieces. On the opposite side, the most

moderate mail piecc.rnail piece #1,

specifically did not go to members of

the Religious Right and went instead to

presumably more moderate voters. The

dynamic between the two pieces shows

an essential strategy of microtargeting:

turning out the base with fiery rhetoric

while persuading swing voters with

moderate argument.

CONCLUSIONS

According to the media and both po-

litical parties' trumpeting, campaigns

arc more sophisticated affairs than ever.

This paper's analysis provides some

evidence for those claims. The RNC

is fairly good at targeting conservative

voters in general and sending them ap-

propriate values-based mailings in par-

ticular. Even so, because of the RNC's

large media profile and instrumentality

in keeping the Republican "big tent"

stretched wide, its microtargeting pro-

clivities are still somewhat hamstrung.

Any mailer that is too strongly worded

risks turning off moderate voters tar-

geted by accident or, perhaps worse for

the party, t~ll1ing into the wrong hands

and becoming a punitive target for

electoral opponents or the media.

This study is only a preliminary

investigation of the rich 2004 CCS

data. Future research may compare the

RNC's microtargeting success with that

of other party organizations, candi-

dates, or interest groups. Within the

RNC data, it would be worth discover-

ing whether other Republican coali-

tion elements besides Religious Right

members, such as fiscal conservatives,

Second Amendment advocates, or

believers in a strong military, received

relevant messages from the RNC. Per-

haps most importantly, future research

could determine whether microtarget-

cd mail works. Do voters who receive

the right messages in their mailboxes

actually vote according to plan, or docs

mail, even perfectly placed mail, matter

little at the ballot box?

While these and many other questions

are yet to be answered, the information

presented here is promising. It con-

firms that political campaigns, at least

so far as the RNC is representative of

them, do target voters better than we

may think. According to one view, this

may be bad for democracy, as the rni-

crotargeting technique carves up voters

into several smaller segments, suggest-

ing that voters may perceive elections

and candidates' agendas very differently

according to the messages the voters

receive. That is, newly minted Repub-

licans of all stripes may be ushered

into the big tent only to discover that

they are not the only ones under the

big top. According to another view,

microtargeting may be positive for



democracy, as it demonstrates to voters

that political life is relevant to their

everyday concerns and that candidates

are, to some degree, sensitive to those

concerns. future elections will demon-

strate whether voters become disil-

lusioned with campaigns that are only

misleadingly personal or whether those

voters will hold their elected officials to

those promises.

ENDNOTES
I. Clyde Wilcox and Carin Larson define

the Christian Right as "a social move-
ment that attempts to mobilize evan-
gelical Protestants and other orthodox
Christians into conservative political
action" (2006,6). Given the data set and
analysis presented, the more inclusive
term Religious Right is preferred for the
purposes of this paper. With Wilcox and
Larsen, the use of the word "Right" does
not imply that the Religious Right lies
outside of the American mainstream.
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APPENDIX A:
IDENTIFICATION
OF RELIGIOUS
RIGHT MEMBERS

Tlle_l()llowillg questums irom the 2()04 CCS
uuestionnaire arc reproduced below:

"Do you consider yourself a part of the
Conservative Christian political move-
ment, also known as the Religious Right?"

Responses: I. Yes; 2. No

"Generally speaking, do you think of your-
self as ... "

Responses: 1. Extremely Liberal; 2. Liberal;
3. Slightly Liberal; 4. Moderate: 5. Slightly
Conservative; 6. Conservative; 7. Ext;em~l\'
Conservative '

"How important is abortion to you?"

Responses: 1. Very important; 2. A little
important; 3. A little unimportant.-l. Very
unimportant '



"Do you agree: candidates have to make
basic compromises."

Responses: 1. Strongly agree; 2. Somewhat
agree; 3. No opinion; 4. Somewhat disagree;
s. Strongly disagree

APPENDIX B:
CODING OF VBMS

This appendix is a reproduction of the coding
details/or values-bused /lUlilillgs in Monson
and Oliplumt, 2()07:

Below are the categories that were coded.
Accompanying each is a short description
of the types of statements and phrases that
were coded as falling under these categories.

Ahortion: explicit statements on the issue of
abortion; also any reference to the partial
birth abortion ban was coded under this
category

UcprodllctiI'L' health: discussion of the social
issues about the lines of a woman's right to
choose when, how, and why to have a fam-
ily; this included discussions of access to
birth control, reproductive health services,
etc. Also included mentions of opposi-
tion to stem-cell research, support for the
Unborn Victim of Violence Act ("Laci and
Connor's law"), and overall statements
about support for life of the unborn and
statement about preventing the extension of

legal rights to fetuses

Same-sex matriugc: explicit statements deal-
ing with marriage as only between a man
and a woman; support or opposition to the
Federal Marriage Amendment, Defense of
Marriage Act, or other legal issues dealing
with same-sex marriage; statements about
"marriage equality;" statements about sup-
port for the institution of marriage without
explicit mention of the same-sex marriage
debate; many typically dealt with a candi-
date's support for ending the marriage tax
penalty - such statements often accom-
panied other statements about abortion,
judicial nominations, etc.

Falllily values: explicit uses of the phrase
"family values"

Boy SCOlltS: statements of support for the
organization as a whole and for their right
to use public buildings and facilities; also,
criticisms of opponents for not supporting
the organization

Faith: statements about faith, particularly
statements about the need for faith or state-
ments about a candidate's faithfulness or
lack of it

Liberal religious values: the values often
espoused by liberal people of faith, i.c.
healthcare, welfare, social policies to benefit
the poor, and peace discussed through a
religious paradigm

Gay rights: statements in support or op-
position to gay rights, excluding marriage,
which was classified as an independent
category because of its salience during the
2004 elections; most statements dealt with
discrimination in housing, employment,
and such. Adoption by gay couples was also
classified separately

Faith-based initiatives: statements of
support or opposition to the president's
proposals to allow religious organizations
to use government funds in their provision
of social services

Separation (~(church and state: discussion
of the issue of the Establishment Clause of
the Constitution and keeping religion and
public policy separate; generally made by
groups left of center

Gay adoption: statements in opposition to
gay couples having the legal ability to adopt
children

Tell Commandments: statements of support
for the public display of the Ten Command-
ments and their application in public life

Traditumal moruluv: making an issue of
traditional morals and, particularly, sexual
mores

Public decency: statements about the public
display and/or dissemination of sexually
explicit materials

Prayer: mostly dealt with school prayer
but also dealt with the subject of prayer in
general
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Get-out-the-vote: religious mailers that dealt
with religious individuals' need to vote and
the legal limits on what religious leaders
could do to mobilize their congregations

Hcligiolls liberty: statements dealing with the
free exercise of religion

LANGUAGE

Biblc-thcmcd: usc of the Bible as a source
of authority for political positions; direct
quotations of scriptures from the Bible; any
mention of the Bible

God: usc of the word God in any context;
appeals to divine authority to support or
oppose a position

Hcligiolls lender: quotations from religious
leaders; statements of support or opposi-
tion from prominent religious leaders and
figures: testimonials from pastors, bishops
or other clergy members who were less
prominent but their status as a religious
leader is emphasized

Culicr: uses of religious language such as
sacred and teligiou»

IMAGES

Bible: pictures of books obviously identifi-
able as the Bible

Cross: uses of the cross in any way either in
mailer graphics or in photographs

Church: images easily identifiable as
churches or other religious buildings

Religiolls leaders: images of individuals
easilv identifiable as religious leaders or
men;bers of the clergy; for example, show-
ing a man with a pastor's collar was one
such instance

jewish: usc of Jewish iconography such as
yarmulkes, menorahs, or other obviously
Jewish images; the one instance found was a
yarmulke prominently displayed on a man's
head

APPENDIXC:
CONTROL VARIABLES

The following questions from the 2()()4 CCS
questionnaire arc reproduced below:

"Generally speaking, do you think of
yourself as ... "

Responses: I. Strong Democrat; 2. 1rerno-
crat: 3. Weak Democrat; 4. Middle of the
road; 5. Weak Republican; 6. Republican; 7.
Strong Republican

"What was the last year of school you
completed?"

Responses: I. Eighth grade or less; 2. Iligh
school; 3. Some college; 4. Bachelors degree;
). Graduate degree; 6. Post-graduate degree

"What race(s) do you consider yourself
to be?"

Responses: 1.White; 2. Black/African
American; 3. Native American/ American
Indian; 4. Hispanic or Latino; ). Asian or
Asian American; 6. Some other race

"Which income category does your house-
hold fall into?

Responses: I. Less than S20,OO(); 2. S20,O()O-
S40,OOO; 3. S40,OOO-ShO,OOO; 4. S6(),OOO-
SHO,OOO; 5. $HO,OOO-SI 00,000; O. 51 OO,{)OO
or more



Kyle Faget is a graduate

of University of Michigan

law School and was set

to begin residence at

the University of Michigan

law School as a Microsoft

Fellow this winter.

Ms. Faget plans to join

the law firm Ropes

and Gray in Boston

in September 2008.

GEORGIA V. ASHCROFT:
A New Statistical Model?

Kyle Faget

The statistical approach utilized and implicitly condoned

by the Supreme Court's holding in Georgia v.

Ashcroft may significantly alter voting rights litigation if

the approach is adopted by courts in the future. In Georgia v.

Ashcroft. the state relied on a single expert witness to address

what percentage of the black voting age population would

produce a 50 percent likelihood that black voters' candidate

of choice would win an election. Using a single regression - a

probit model - - the expert witness presented evidence that

black voters throughout the State of Georgia had a "point of

equal opportunity" to elect their candidate of choice when

the voting age population is 44.3 percent black. The Supreme

Court did not formally address the methodology employed or

the conclusions reached based on probit analysis. However, by

granting preclearance to Georgia's redistricting plan, the Court

may have implicitly accepted the probit analysis approach. Prior

to Ashcroft, no court had ever relied on probit analysis when

reviewing a redistricting plan. Indeed, adopting probit analysis

would mark a startling departure from a quarter century of

past practice in voting rights litigation.

INTRODUCTION

Probit analysis,' the statistical approach utilized and implicitly con-
doned by the Supreme Court in Georgia v. Ashcroft, may significantly
alter future voting rights litigation when the approach is adopted or
applied by lower courts (Georgia v. Ashcroft, 539 U.S. 461,473,20(3). At
issue in Ashcroft were several redistricting plans previously approved by
the Democratically-controlled Georgia General Assembly (Act of 2002
Ga. Laws 444 (codified as amended at Ga. Code Ann. §28-2-2); West
20(6)); 2001 Ga. Laws Ist Ex. Sess. Act I EX 6 (codified as amended
at Ga. Code Ann. §2R-2-2 (West 2006)). The State of Georgia peti-
tioned the United States District Court for the District of Columbia
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for a declaratory judgment approving

the plans, arguing that probit analysis

supported the lawfulness of the redis-

tricting plan under the federal Voting

Rights Act (VRA) (Georgia v. Ash-
croft, 195 F. Supp. 2d 25,25 (D.C. Cir.

20(2)).2 The District Court found the

Prior to Ashcroft, the Supreme Court

held that no change in voting could

be precleared if it "would lead to a

retrogression in the position of racial

minorities with respect to their effec-

tive exercise of the electoral franchise."

plan impermissible because it reduced

the likelihood that minority voters in

some districts would be able to elect

their candidate of choice (Ashcroft, 195
E Supp. 2d at 31 ).3 The Supreme Court,

however, reversed, holding that the

Georgia plan did not "deny or abridge

the right to vote on account of race or

color," because, overall, it promoted

minority voting strength (Georgia v.
Ashcroft, 539 U.S. at 487).

Many commentators bemoaned the

holding in Ashcroft, arguing that the

Court's decision diminished federally

mandated voting protections under

the VRA (Grofman 2006,250; Issa-

charoff 2004, 1717). Congress agreed,

and addressed the holding in Ashcroft
explicitly when reauthorizing the VRA.4

Some commentators (Katz 2007, 48)

believe that Congress fixed any dimin-

ishing effect that Ashcroft may have had

on the VRA by adding that any voting

461 FAGET

change which "has the purpose of or

will have the effect of diminishing the

ability of any citizens of the United

States on account of race or color ... to

elect their prefared candidate, Ofe/loice
[emphasis added 1 denies or abridges

the right to vote .... " (Fannie LOll

I lamer, Rosa Parks, and Corctta Scott

King Voting Rights Act Reauthorization

and Amendments Act of 2006, Pub. L.
No. 109-246, §5, 120 Stat. 577,580-81

(codified at 42 U.S.c. §1973c)). \Vhile

Congress thus clarified that in a Section

5 inquiry, courts should assess whether

minority voters' ability to elect their

candidate of choice had diminished,

Congress did not comment on how

a court should determine when this

standard has been met (Id.). As a result,

one may anticipate the continued usc

of probit analysis (the statistical model

used in Ashcroft) in future litigation.

This may mean that the decision in

Georgia v. Asfzcroft will continue to have

a diminishing effect on voting rights,

despite the best efforts of Congress.

In 1965, Congress enacted the VRA

as a means of securing the right of

African-Americans to register and vote

(Voting Rights Act of 1965, Pub. L. No.
89-110,79 Stat. 437 (1965) (codi-

fied as amended at 42 U.S.c. §§ 1971

- 1974(' (2006)).' TheVRA provides

that certain states and other political

subdivisions seeking to change any

"voting qualification or prerequisite

to voting, or standard, practice, or

procedure with respect to voting" must

first establish that the change will "not

have the purpose and will not have the

effect of denying or abridging the right

to vote on account of race or color"



(Voting Rights Act of 1965, Pub. L. No.
8Y-] 10, 79 Stat. 437 (1965) (codified as

amended at 42 U.S.c. § 1973c (2006)).

The Supreme Court noted that the

requirements of the VRA were justified

because case-by-case litigation to en-

force the Fifteenth Amendment of the

United States Constitution had been

"inadequate to combat widespread and

persistent discrimination in voting,

and because an inordinate amount

of time and energy was required to

overcome obstructionist tactics invari-

ably encountered in these lawsuits"

(South Carolina v. Katzcnbach, 383 U.S.

301,328 (1966)). States subject to the

requirements of Section 5 include: Ala-

bama, Alaska, Arizona, Georgia, Louisi-

ana, Mississippi, South Carolina, Texas,

and Virginia, as well as parts of several

other states." Federal approval, known

as preclearance, may be obtained via

one of two avenues: administrative

preclearance from the United States

Attorney General or judicial preclear-

ance from the United States District

Court for the District of Columbia (42

U.s.c. § 1973c (2000)). Appeals of the

panel's decisions are made directly to

the United States Supreme Court (ld.).

Prior to Ashcroft, the Supreme Court

held that no change in voting could

be preclcared if it "would lead to a

retrogression in the position of racial

minorities with respect to their effec-

tive exercise of the electoral franchise"

(Beer, 425 U.S. at 141). In Lockhart v

United States (460 U.S. 125, 132, 133-36

( 1983)), the Supreme Court noted that

the proper comparison for purposes

of Section 5 is between the proposed

system and the system actually in effect

under the old practice (the benchmark

plan). In other words, no redistricting

plan could be preclearcd that put blacks

in a worse position as compared to the

benchmark plan. Moreover, "nonret-

rogression mandates ... the minority's

opportunity to elect representatives of

its choice not be diminished, directly or

indirectly, by the State's actions" (Bush
v. Vera, 517 U.S. 952, 983 (1996)). Thus,

courts found that a proposed change

must give minority voters an equal

opportunity to elect a candidate of

their choice when compared with the

benchmark plan (Beer, 425 U.S. at 141;

Errickson 2001, 2061-62).

While courts interpreted the VRA to

mean that states could not diminish

a minority group's ability to elect a

candidate of choice by changing voting

procedures, neither the judiciary nor

Congress have ever explicitly defined

the phrase "candidate of choice." The

expert witness in Ashcroft, David

Epstein, defined "candidates of choice"

to include any candidate who wins the

minority vote and is either a minority

candidate or a white candidate elected

from a majority-minority district

(Epstein and O'Halloran 1999,371; see
also Pcrsily 2007, 224 n.194, suggesting

alternative methods of determining a

group's candidate of choice). Indeed,

the Court noted that, "it is the status

of the candidate as the chosen repre-

sentative of a particular group, not the

race of the candidate that is important"

(Thorn/Jurg v. Gingles, 478 U.S. 30, 37

( 1986)).

Subsequent to the enactment of the

VRA, the Supreme Court noted, "IV]

oting along racial lines depriver s 1
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minority voters of their preferred rep-

resentative ... land] it also allows those

elected to ignore minority interests

without fear of political consequences"

(Gingles, 478 U.S. at n.14). In order to

counteract the discriminatory effects of

this phenomenon (also termed racially

polarized or bloc voting), courts

approved creation of districts drawn

to give minority voters an opportunity

to elect a candidate of their choice

(Sce c.g., Beer, 425 U.S. at 142). Many

plans included majority-minority

districts (wherein the majority of the

voters arc members of a race that con-

stitute a minority of the state's overall

voting population), providing African-

American voters the opportunity to

elect a candidate that supported their

interests, despite the presence of racially

polarized voting (Id.; Karlan 1996,289).

In Beer v. United States, the Court

articulated a standard that required ex-

amining whether "the ability of minor-

ity groups ... to elect their choices to

office is augmented, diminished, or not

affected" by the voting change (Tucker

2007,222). In Beer, the Court found

that a proposed change from zero out

of five majority-minority districts to

two out of five majority-minority dis-

tricts was not retrogressive because it

increased the chances that the minority

group would be able to elect their can-

didate of choice in those two districts

(425 U.S. at 142). The Supreme Court

commented, "Negroes will constitute

a majority of the population in two

of the five districts .... Thus, there is

every reason to predict ... that at least

one and perhaps two Negroes may

well be elected ...."(Id.). The holding

suggested that jurisdictions subject to

the conditions of Section 5 of the VRA

could gain preclearance by increas-

ing the number of majority-minority

districts from the number contained in

the benchmark plan (ld.; Charles 2007,
662).

Some commentators have argued

that the Supreme Court's decision in

Ashcrojt, 539 U.S. 461, was a "wholesale

revision" of the retrogression standard

articulated in Beer v. United States, 425
U.S. at 141 (Donahue 2004,1662). In

Ashcn~rt, the Court approved the Geor-
gia State Legislature's 2001 redistricting

plan proposing to spread black minor-

ity votes from predominantly black

districts to other districts, in effect,

"unpacking" the majority-minority

districts (Georgia v. Ashcroft, 195 E

Supp. 2d at 41). The District Court had

rejected this plan, reasoning unpacking

districts with large black populations

was impermissibly retrogressive be-

cause it decreased the opportunity for

black voters to elect their candidate of
choice when compared to the bench-

mark plan (Georgia v. Ashcroft, 195 F.
Supp. 2d at 96-97).

In overturning the District Court, the

Supreme Court altered the retrogres-

sion standard in two key ways (Georgia
v. Ashcroft, 539 U.S. at 479). first, the

Court ordered that minority voting

power must be assessed in the context

of total, overall voting strength (Id.).

Where Beer viewed minority voting

strength in isolation, Ashcroft suggested

that minority votes can be strength-

ened by like-minded, white "crossover"

votes (votes cast not along racial lines,

see gellerally Bullock 1984,239-40) and



the combined voting strength must

be considered when assessing minor-

ity populations' voting strength (Sec

Georgia v. Ashcroft, 539 U.S. at 486).

In other words, J district that elected

a candidate supporting minority

interests with the support of both black

and white voters could be seen as a

district contributing to minority voting

strength, whether or not minority vot-

ers preferred that particular candi-

date over another. Second, the Court

concluded that the "effective exercise of

the electoral franchise" must be defined

in broader terms than just the ability

to elect: "a court or the Department

of Justice should assess the totality of

circumstances in determining retro-

gression under Section 5" (ld. at 484).

"[ R]elevant circumstances [include 1 ...

the extent of the minority group's op-

portunity to participate in the political

process, and the feasibility of creating

a nonretrogressive plan" (Jd. at 479).

I--Ience, the Court compared the new

plan to the benchmark plan as a whole

and suggested that the creation of dis-

tricts where minorities could influence

(though not decide) an election may

he sufficient to offset losses of minor-

ity voting strength in other districts

enough to grant preclearance. In other

words, the Court found that the minor-

ity's decreased ability to elect their

candidate of choice was not dispositive

in a Section 5 inquiry (ld. at 480).

Notwithstanding these articulated

deviations from previous Section 5

standards, by granting preclearance

to Georgia's redistricting plan, the

Court may have implicitly endorsed a

novel statistical model, probit analysis,

utilized by Georgia's expert witness,

David Epstein. Justice Souter, in his

dissent, remarked that the new ap-

proach articulated in Ashcroft means

"the Section 5 requirement that voting

changes be non retrogressive is substan-

tially diminished and left practically

unadrninisterable" (ld. at 494). Indeed,

the force and effect of utilizing probit

analysis to make Section 5 determina-

tions as in Georgia v. Ashcroft remains

unclear.

BACKGROUND
AND COURT HISTORY

The 200 I Georgia Legislature
Redistricting Plan

Following the 2000 Census, the

Democratically-controlled Georgia

State Legislature devised a redistrict-

ing plan (Ashcroft, 195 F. Supp. 2d. at

39). The Legislature's new plan sought

to spread the black vote among several

districts, so that Democrats could

maintain the same number of party-

controlled districts while simultane-

ously increasing the number of scats

held by Democrats in districts where

minority votes would have a greater

impact (Georgia v. Ashcroft, 539 U.S. at

470). The vice chairman of the Georgia

Senate reapportionment committee

explained, "The aim of this blending of

voters is to keep Democrats in control

of the Capitol" (Galloway, Atlanta

Journal-Constitution, August 16,2001).

The new plan unpacked the most heav-

ily concentrated majority-minority

districts in the benchmark plan and

created a number of new, so-called

"influence" districts" in which "black
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voters would be able to exert a signifi-

cant - if not decisive - force in the

election process" (Georgia v. Ashcroft,
539 U.S. at 470, 4~2). Therefore, the

Georgia legislature's plan, while not

discriminatory per sc', would diminish

minority voting strength in the districts

subject to unpacking - a presumably

impermissible change under Beer (Id.
at 4(9).

The 2001 redistricting plan created

thirteen districts with a black voting

age population (BVAP) of more than

50 percent, thirteen districts with a

BVAP between 30-50 percent, and four

districts with a BVAP between 25-30

percent (ld. at 470-71). Compared

to the 1997 benchmark plan and the

2000 Census numbers, the proposed

plan had five fewer districts with a

BVi\P in excess of 60 percent (ld. at
470). However, the 2001 redistricting

plan increased the number of districts

in excess of 50 percent EVAP by one,

and increased the number of districts

with a BVi\P between 25-50 percent

by four (lei. at 471). The development

of this plan took months of political

skirmishes, but after much wrangling,

the plan was adopted by the Democrat-

controlled Georgia General Assembly,

with voting occurring mostly along

party lines (Gross, Augusta Chronicle,

Sept. 30, 2(01). Ten of eleven black

senators and thirty-three of thirty-four

black representatives voted for the

proposed redistricting plan (Georgia v.
Ashcroft, 195 E Supp. 2d at 55). Not a

single Republican in the House or the

Senate voted in favor of the plan (Id.
at 41). The vote on the final plan was

99-59 in the House and 30-23 in the

Senate (Gross, Augusta Chronicle, Sept.

30,200 I). The District Court noted,

"One of the reasons given by African

American senators for aligning their

interests with those of the Democratic

Party was that, should the Democratic

Party cease to be in the majority in

the State Ilouse and State Senate, a\\

existing African American chairs of

committees would be lost" (Georgia v.
Ashcroft, 195 F. Supp 2d at 42 (quoting

C. Walker dep. at 94)).

Georgia v. Ashcroft's Judicial History

THE BURDEN OF SECTION 5

Because Georgia is covered under

Section 5 of the Voting Rights Act, any

change to a voting "standard, prac-

tice, or procedure" must be prccleared

before it may take effect (42 U.S.c. §
1973c (200 I)). Section 5 places the

burden on the state to show that the

new procedure will have neither a

discriminatory purpose nor a discrimi-

natory effect (See generally Pleasant
Grove v. United Statt's, 479 U.S. 462

(19~7)). Section 5 also requires that the

state show that the proposed change

will not "lead to a retrogression with

respect to [minority voters' I exercise of

the electoral franchise" when compared

to the benchmark, or status quo (Beer,

425 U.S. at 141; Reno v. Bossier Parish
School Board, 528 U.S. 320, 329 (ZOOO)).

As understood prior to Ashcroft, the

proposed change must not decrease

minority ability to elect a candidate of
choice. III

The Court held in Beer that Section 5

prohibits the state from diminishing

black voters' opportunity to exercise



their electoral power (425 U.S. at 141).

\\Then proposing a redistricting plan,

the state must prove that there will be

no "backsliding" of black voters' vot-

ing strength. (Reno, 528 U.S. at 335).

i\ote, however, that" [p 1 rcclcarance

under Section 5 affirms nothing but the

absence of backsliding" (ld. at 336). In

other words, a racially motivated plan

may be precleared so long as the new

plan does not decrease the minority's

ability to elect a candidate of choice

when compared to the status quo.

DISTRICT COURT'S DECISION
ON RETROGRESSION

Georgia sought a declaratory judg-

ment in 200 I that the redistricting

plan did not violate Section 5 of the

Voting Rights Act. To obtain approval,

Georgia needed to demonstrate that

the redistricting plan did not "have

the purpose and will not have the ef-

fect of denying or abridging the right

to Vote on account of race or color"

(42 U.S.c. § 1973c (200 I)). Georgia

presented its case to a three-judge panel

of the District Court for the District of

Columbia (Georgia v. Ashcroft, 195 F.
Supp. 2d at 25). The court found that

the Georgia State Legislature redistrict-

ing plan violated Section 5 on the issue

of retrogression (Id. at 96-97). In so

holding, the District Court noted, "the

Supreme Court has never comprehen-

sively defined 'retrogression,' nor has it

engaged in any detailed discussion of

what constitutes an 'effective exercise

of the electoral franchise' by minority

Voters" (ld. at 74).

The District Court followed Section S's

"underlying rationale that preclearance

must be withheld from a plan that

would diminish minority voting

strength directly or indirectly" (ld.).

The court reasoned that "Section 5 ...

compels this court to conclude that a

plan that diminishes existing minority

voting strength, but which is not dis-

criminatory, should not be precleared"
(ld. at 77). Hence, if the benchmark

plan provides "robust" opportuni-

ties for minorities to exercise their

franchise, and a proposed plan "leaves

those voters with merely a 'reasonable'

or 'fair' chance of electing a candidate

of choice," such a plan will constitute

retrogression in overall minority vot-

ing strength, regardless of intent (ld.).

Despite the plan's overall acceptance by

black incumbents, the court noted that

"[t lhc State has pointed to no author-

ity that supports the proposition that

a political party's overall success, and

accompanying positions of power for

minority legislators, should be con-

sidered in assessing minority voters'

effective exercise of their franchise" Ud.
at 92; see Whitcomb v. Chavis, 403 U.S.

124,153 (1971)).

When proposing a redistricting plan,

the state must prove that there will

be no "backsliding" of black voters'

voting strength.

According to the State Senate redistrict-

ing plan presented to the court, black

voters in three Senate Districts would

have a diminished opportunity to elect

a candidate of choice as compared to
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the benchmark plan (Georgia v. Ash-
crojt, 195 E Supp 2d at 93-104). Given

that Georgia could not provide evi-

dence that the State Senate redistricting

plan would not have retrogressive effect

in these three districts, the District

Court denied preclearance (ld. at 88).

THE SUPREME COURT'S DECISION

Georgia appealed the District Court's

decision, and on April 29,2003, the Su-

preme Court heard oral arguments on

Georgia v. Ashcroft (Georgia v. Ashcn~ft,
539 U.S. at 461). 111 a 5-4 decision, the
Court vacated and remanded the case

on the grounds that the District Court's

inquiry into whether the plans were

retrogressive was too narrowly focused

on the comparative ability to elect and

failed to consider other factors (ld. at
49 I). Specifically, the Court concluded

that states had two options available to

maximize a group's electoral success:

( 1) create a certain number ofsafe'
districts in which minority voters have

a high likelihood of electing candi-

dates of choice; or (2) create a greater

number of districts in which minority

voters are likely, but not as certain as

under the benchmark plan, to elect

candidates of choice (ld. at 480). In

contrast to the retrogression standard

under Beer (425 U.S. at 141-42), the

Ashcroft Court found that a reduction

in the number of majority-minority,

or 'safe,' districts does not mean that a
plan is retrogressive per se (Georgia v.
Asizcrojt, 539 U.S. at 480).

The Court held that when examining

whether a plan is retrogressive, a plan

will not violate Section 5 even if there

are decreases in effective exercise of

electoral franchise in some districts,

so long as those decreases are offset

by gains in the plan as a whole (ld. at

479). In reaching this conclusion, the

Court held that one must examine

all relevant information, including

minority voters' ability to elect their

candidate of choice, the extent of the

minority group's participation in the

political process, and the feasibility of
creating a nonretrogressive plan (1£1.,
citing Johnson v. De Grand)" 512 U.S.

997,1011-12,1021 (1994)).

RELEVANCE OF
GEORGIA V.ASHCROFT

The Supreme Court's Ruling
Articulated a Novel Standard

In the majority opinion, Justice

O'Connor noted, "While we have never

determined the meaning of 'effective
exercise of the electoral franchise,'

this case requires us to do so in some

detail.": As such, the Court altered

the standard for retrogression in a

substantial way, "The Court substi-

tuted a highly nuanced totality-of-the-

circumstances approach" for the rigid

retrogression test!' put forth in Beer
(Issacharoff2004, 1718). It not only

asserted approval of coalitional districts

where, in order to elect candidates

of choice, black voters must work in

tandem with white voters (Pildes 2007,

1522), but the Court also went a step

further and stated approval of so-called

"influence" districts wherein "minor-

ity voters may not be able to elect a

candidate of choice but can playa

substantial, if not decisive, role in the

electoral process" (Gcorgia v. AshcroJi,
539 U.S. at 482).



The Court noted that when determin-

ing whether a plan is retrogressive, "the

inquiry must encompass the entire

statewide plan as a whole" (ld. at 479).

Thus, even if a plan proposes a diminu-

tion of a minority group's effective

exercise of the electoral franchise in

one district sufficient to find a Section

5 violation on its face, this decrease is

only significant if there are no parallel

gains in electoral power of minority

Voters in other districts to offset the

losses (ld. at 479; Hale County v. United
States, 496 F. Supp. 1206, 1216 (D.D.C.

19RO)). Further, the Court found that

in determining retrogression, all rele-

vant circumstances must be considered

(Georgia v. Ashcroft, 539 U.S. at 484).

The Court urged that the exclusive

focus should not be on the "compara-

tive ability of a minority group to elect

its candidate of choice," but rather also

inclUde "relevant circumstances ... the

extent of the minority group's oppor-

tunity to participate in the political

process, and the feasibility of creating a

nonretrogressive plan" (ld. at 479).

The Court addressed the advantages

and disadvantages of two apportion-

ment alternatives: creation of smaller

numbers ofsafe' or 'super-majority'

districts, where it is highly likely that

minority voters will be able to elect the

candidate of their choice, and disper-

sion of minority voters, where the

number of districts in which it is likely

that minority voters will influence

elections increases, even if those voters

will not be able to elect a candidate of

choice as frequently as was originally

enjoyed under the benchmark plan (ld.

at 4R2-85, 492). The Court concluded

that, while minorities may be virtu-

ally guaranteed the election of their

preferred candidate in "safe" districts,

such a plan risks isolating minority vot-

ers and may result in narrowed political

influence!' (Georgia v. Ashcroft, 539
U.S. at 480-81). The Court's opinion

noted several redistricting plans of the

1990s wherein creating more majority-

minority districts actually resulted in

Congress being "less likely to adopt

initiatives supported by blacks" (Geor-
gia v. Ashcroft, 539 U.S. at 482, citing

David Lublin, Racial Redistricting
and African-American Representation:
A Critique of'Do Majority-Minority
Districts Maximize Substantive Black
Representation in Congress?', 93 AM.

POL SCI. REV. 183, 185 (1999)). The

Court suggested that when a state

spreads minority voters over a greater

number of districts, as the Georgia plan

proposed, there may be an increase in

"substantive representation," mean-

ing that coalitions of voters may come

together to achieve the political goals of

the minority group (ld. at 481 (citing

Hannah Pitkin, The Concept of Repre-
sentation, 60-91 (1967)). In Ashcroft,
the Court affirmatively answered

commentators' questions as to whether

Section 5 permitted such coalitional

districts (Donahue 2004,1664).

Before Ashcroft, courts held that a

minority's ability to exercise influence

in an election under Section 5 required

an ability to determine the winner of

an election, not merely assert influence

in the election (Donahue 2004,1668).

Under Ashcroft, the Court endorsed a

scheme whereby voters may influence

the political process as a "coalition"
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district rather than the more narrowly

conceived "safe" (or "super-majority")

district (Georgia v. Ashcroft, 539 U.S. at

492). The new standard articulated in

Ashcroft increases the risk that mi-

norities' preferred candidate may lose

despite a legislature's efforts. Thus,

whereas previous retrogression inqui-

ries relied solely on the comparative

ability of minorities to elect candidates

of choice, this new standard requires a

much more subjective and qualitative

analysis (Id, at 483). The Ashcroft hold-

ing effectively allowed states to offer

minority voters representation by can-

didates supportive of their policy goals,

but not necessarily representation by

their preferred candidate (Georgia v.
Ashcroft, 539 U.S. at 492; Donahue

2004,1664).

Prior to Ashcroft, no court had

ever relied on probit analysiswhen

reviewing a redistricting plan.

Moreover, adopting probit analysis

would mark a startling departure from

a quarter century of past practice in

voting rights litigation.

A New Methodology Advanced by
Georgia's Expert, David Epstein

Georgia relied on Columbia Univer-

sity political science professor David

Epstein, Ph.D.,'"1 as its sole expert wit-

ness to "address the limited question of

what percentage of BVAP will produce

a 50 percent chance that black voters'
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candidate of choice will win an elec-

tion" (Georgia v. Ashcroft, 195 F. Supp.
2d at 64). Using a single methodol-

ogy, probit analysis, Epstein presented

evidence that black voters throughout

the State of Georgia have a "point of

equal opportunity" to elect their can-

didate of choice when the BVAP is 44.3

percent (Id. at 66). Epstein's statewide

assessment contrasts sharply with

the district-by-district, sufficient or

insufficient number of minority voters

method utilized in Beer and its progeny

(See e.g., Beer, 425 U.S. at 142, sec also
Lockhart, 460 U.S. at 132, 133-36 l.
As Epstein and his colleague, Sharyn

O'Halioran, remark, "One aspect of

the Ashcroft decision that has so far

received less attention [than the previ-

ously discussed changes] is that it aban-

doned the previous district-by-district

method of comparing two districting

plans ... in t~lvor of a method that ex-

plicitly allows for tradeoff" across dis-

tricts" (Epstein and O'Halloran 2006a,

21). While the Supreme Court did not

formally address Epstein's methodol-

ogy or conclusions, Epstein's approach

was implicitly accepted when the Court

vacated the District Court's rejection

of Georgia's redistricting plan (Georgia
v. Ashcroft, 539 U.S. at 491). Prior to

Ashcroft, no court had ever relied on

probit analysis when reviewing a redis-

tricting plan (Georgia v. Ashcroft, 195
F. Supp. 2d at 65). Moreover, adopting

probit analysis would mark a startling

departure from a quarter century of

past practice in voting rights litigation.



EPSTEIN'S METHOD AND RESULTS

Probit analysis provides a statistical

method to determine the likelihood of

an event that has two possible out-

comes (Epstein and O'Halloran, 2(06).

Thus, it is well-suited for elections,

which have one of two outcomes: win

or lose. Epstein examined House, Sen-

ate, and Congressional elections across

the State of Georgia, but did not con-

duct separate analyses for the different

legislative elections (Georgia v. Ashcroft,
195 E Supp. 2d at 65). Epstein justified

this decision before the District Court

by noting, "[A]s a matter of political

and voting behavior, voting patterns

on legislative races are generally similar

from one body to another" (ld.). Based

on the election's outcome, Epstein

assigned a value to each election (ld.).

An election whereby a minority voter's

candidate of choice was elected re-

ceived a one, while an election whereby

the candidate was not elected received

a zero (ld.). Epstein argued that a can-

didate of choice must be determined

using a factor other than race, citing

the Supreme Court decision in Thorn-
burg v. Gingles (Epstein and O'Halloran

1996,23). Thus, Epstein concluded that

black candidates who won elections

were candidates of choice, as were any

white candidates receiving the majority

of black votes in a district with a ma-

jority BVAP (Georgia v. Ashcroft, 195 F.
Supp. 2d at 65). Using probit analysis,

Epstein created a curve indicating the

probability that a candidate of choice

would be elected as the BVAP changes

from 0 to 100 percent (ld. at 66-67).

Thus, Epstein was able to calculate the

BVAP necessary for black voters to have

a 50-50 chance of electing a candidate

of choice (ld. at 67).

Epstein came to the conclusion that

across the State of Georgia, in districts

with at least 44.3 percent BVAP, black

voters had a 50 percent chance of

electing their candidate of choice (ld.

at 66). This BVAP value was referred to

as the "point of equal opportunity," or

the point at which black voters had an

equal opportunity to elect their can-

didate of choice (ld.). Epstein did not

conduct individual district analyses, as

he concluded that the "racial patterns

throughout Georgia are 'sufficiently

similar' to preclude regional analyses"

(ld. at 65). Epstein based this conclu-

sion on previous studies of white

crossover voting in three 1998 state-

wide general elections. I" Based on these

elections, Epstein concluded that" [t [he
average estimated white crossover vot-

ing in those districts ranges from 24.73

percent to 57.39 percent" (ld. at 66).

However, as Richard Pildes noted, "it is

important to emphasize that [the] ...

level of white crossover support should

not be taken as a talismanic figure; the

precise patterns of polarized voting

in any specific election jurisdiction

requires analysis of that jurisdiction's

particular patterns" (Pildes 2002, 1532)

- an analysis not figured into Epstein's

theory. Nonetheless, Epstein character-

ized the wide variability found using

probit analysis as a regular distribution

of crossover estimates (ld. at 66).
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THE DISTRICT COURT'S REACTION
TO EPSTEIN'S USE OF PROBIT
ANALYSIS

The District Court gave Epstein's

methodology a thorough review (Ill. at

36). In response to the United States'

motion to exclude Epstein's testimony

on the basis that it was not "competent

expert testimony," the court concluded

that Epstein's report was "reliable and

relevant evidence" (Id.). The court also

indicated that there may be potential

in Epstein's approach (Id. at 81). In

theory, probit analysis could be used as

an evaluative tool for measuring BVAP

increases and decreases in specific

districts (Id. at 81-82). The statisti-

cal device could also be used to assess

statewide probabilities of statewide

election outcomes (Id.). In other words,

probit analysis may have a predictive

value when assessing a redistricting

plan at both the district level and the

statewide level.

The District Court, however, rejected

Georgia's proposal, despite Epstein's

probit analysis and his "point of equal

opportunity" rubric ([d. at 98). Epstein

testified that under the proposed and

benchmark plans, 13 districts had

BVAPs higher than his statistically

determined "point of opportunity" of

44.3 percent (Id. at 67 -68). The State of

Georgia argued that his analysis dem-

onstrated that the plan was not retro-

gressive, that blacks retained the equal

opportunity to elect their candidates

of choice (Karlan 2004,27). However,

the District Court noted, "When the

idea of retrogression is taken seriously

... it is quite obvious that a proposed

plan backslides from an existing plan

if it merely affords the protected class

an equal opportunity to elect a fixed

number of candidates and the exist-

ing plan affords the protected group a

significantly better than equal chance

of electing the same slate of candidates"

(Id. at 67-68). The court found that

Epstein's "magic number of a 'point of

equal opportunity' at 44.3 percent and

its application to the proposed plan

... is untenable" (Jti. at 80). The court

concluded the equal opportunity dis-

cussion was in no way dispositive of the

Section 5 exploration of retrogression

(Id.). The District Court explained that

Section 5 docs not depend on notions

offair ' or 'equal,' but instead on wheth-

er there is a decrease in the ability of

minorities to elect candidates of choice

(Id. at 80-81). As such, the court found

that the Georgia plan was retrogressive

and did not qualify for preclearance

(Id.). However, the District Court was

operating under the pre-O'Connor

definition of retrogression, which did

not account for coalitional districts

when assessing whether or not retro-

gression had occurred.

Perhaps the most significant criticism

advanced by the District Court of Ep-

stein's method is his failure to address

racially polarized voting (Jet. at 84).

While racially polarized voting is a key

factor in a Section 2 inquiry, it is also

"critically important I in Section 5 in-

quiries] because its presence or absence

... goes a long way to determining

whether or not the decreases in BVAP

... [are l likcly to produce retrogres-

sive effects" (Georgia v. Ashcroft, 195 F.
Supp. 2d at 84). Black voters in districts

with a BVAP of 44.3 percent may be



able to elect their candidate of choice

in regions with low racially polarized

voting. However, in rural regions, for

example, even with BVAP slightly above

44.3 percent, black voters may not be

able to elect a candidate of choice due

to high racially polarized voting. Un-

fortunately, Epstein's analyses depend

on social science studies that indicate

a decrease in racially polarized vot-

ing (ld. at 85; Epstein and O'Halloran

1996, 13). Yet, Epstein testified that, to

his recollection, an alternative method

of retrogression analysis revealed "very

high levels of polarization" in one of

the three districts at issue in Ashcroft
- a phenomenon not elucidated when

utilizing probit analysis (Georgia v. Ash-
croft, 195 F. Supp. 2d at 85). Indeed, Ep-

stein presented one BVAP number for

the entire State of Georgia. As Epstein

explained, on cross-examination:

[T]he great advantage of using

probit analysis here, is, I'm not

concerned with trying to figure out

whether or not black candidates are

elected via greater turnout, cross-

over, registration, ... or campaign

appeals. Those all might be there

and they're important ... the whole

point of my analysis is not to look

at polarization per se. The question

is not whether or not blacks and

whites in general vote for different

candidates.

(lei. at 85 n.41, quoting Tr., 2/5/02,

a.m. at 108-09; Tr., 2/4102, p.m. at

44-45). The District Court ultimately

concluded that Epstein's testimony

Was "woefully inadequate," and that it

provided no proof that Georgia's plan

was not retrogressive (Id. at 93). Given

that Georgia did not meet its burden as

required under Section 5, the District

Court refused to grant preclearance (Id.

at 98).

THE SUPREME COURT'S
REACTION TO EPSTEIN

The Supreme Court's reaction to

Epstein's methodology and conclusions

is far less apparent than the District

Court's. Epstein's name and his meth-

odology receive only cursory treatment

(Georgia v. Ashcroft, 539 U.S. at 482,

5(2). "In the face of Georgia's evidence

that the Senate plan as a whole is not

retrogressive," the Supreme Court over-

turned the District Court's ruling (Id.

at 487). In the process, the Supreme

Court did not rebut the District Court's

concerns regarding Epstein's methods

or analysis directly. Yet, by concluding

that Georgia had met its burden under

Section 5, the Court implicitly validat-

ed Epstein's use of probit analysis and

its results when conducting a Section 5

preclearance assessment.

Justice Souter highlights the

endorsement of Epstein's evidence

in his dissent:

All of this reasoning, of course,

carries the whiff of a lamp. I do

not know how Georgia's voters will

actually behave if the percentage of

something is x, or maybe y, any more

than the Court docs. We arc argu-

ing about numerical abstractions,

and my sole point is that the Court's

abstract arguments do not hold up.

Much less do they prove the District

Court wrong.

(Iti. at 508).
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CONCLUSION

The impact of the Supreme Court's

ruling in Georgia v. Ashcroft is not yet

clear. The Court "abandon [ed 1 the

formal Beer standard for retrogression

in favor of a more nuanced assessment

of the on-the-ground political realities

of a jurisdiction" (Issacharoff 2004,
1717). While Congress, concerned

about the possible diminished effect of

Section 5 under Ashcroft, addressed the

new standard when reauthorizing the

VRA in 2006, the reauthorization did

not address the new statistical methods

used to support the plan approved in

Ashcroft·

The House Judiciary Committee noted

that the standard articulated in Ashcroft
"would encourage States to spread

minority voters under the guise of

'influence' and would effectively shut

minority voters out of the political

process" (H.R Rep. No. 109-47H, at 70
(2006) ). Instead of havi ng a t least the

same opportunity to elect their pre-

ferred candidates of choice under the

Beer standard, under Ashcroft, minority

voters could be turned "into second

class voters who can influence elections

of white candidates" (ld.; Tucker 2007,
222). Congress found that the Court

"misconstrued Congress' original

intent in enacting the Voting Rights Act

of 1965 and narrowed the protections

afforded by Section 5" (Fannie Lou

Hamer, Rosa Parks, and Coretta Scott

King Voting Rights Act Reauthoriza-

tion and Amendments Act of 2006).
Congress' answer to these concerns was

rolling back the clock to Beer, clarify-

ing that the purpose of Section 5 "is

to protect the ability of such citizens

to elect their preferred candidates of

choice" (ld.).

Yet, while one suggested revision to

the VRA noted, "[ A 1 jurisdiction could

reduce the minority voting age popula-

tion from above 55 percent to under 55

percent only where it can prove ... that

racially polarized voting is nonexistent"

(Benson 2004,5(9), Congress did not

comment on the statistical method(s)

or evidence that courts should use to

make a determination of discrimina-

tory effect or purpose (Fannie Lou

Hamer, Rosa Parks, and Coretta Scott

King Voting Rights Act Reauthoriza-

tion and Amendments Act of 20(6).
Thus, Congress did not stipulate how

a minority group's ability to elect their

preferred candidate of choice should be

determined.

If future courts adopt Epstein's ap-

proach, pertinent data concerning

racially polarized voting may no longer

be considered as relevant when assess-

ing black voting strength. It is wrong to

assume that levels of racially polarized

voting no longer inhibit the ability of

blacks to elect candidates of their own

choosing," and doing so turns a blind

eye to historical and continuing efforts

to disenfranchise black voters living in

the South. IX Indeed, Congress noted

"continued evidence of racially polar-

ized voting in each of the jurisdictions

covered" by Section 5 (Fannie Lou

Hamer, Rosa Parks, and Coretta Scott

King Voting Rights Act Reauthoriza-

tion and Amendments Act of 20(6).
One member of Congress noted,

"[W]e have to remember one historical

fact. For 400 years, we have been dealing

with the problem of discrimination



and racism in America. I think it would
be simplistic ... that we would think,
after 40 years, we do not need to worry
about it that much anymore .... " (Rep-
resentative John Conyers, Jr. in Tucker
2007,253 ).

Thus, the new standard and Epstein's
methods may not be addressed until
the 2010 Census, or at least until the
next round of redistricting cases. Only
when courts begin interpreting and
applying the reauthorized VRA will
the validity of emerging general social
science findings such as Epstein's probit
analysis become clear. It may be that
probii analysis - or another statistical
model- can be developed to accom-
modate the subtleties of discriminatory
voting practices. Ilowever, as one com-
mentator noted, "Whether or not these
methods hold up over time, or whether
they are true for how many jurisdic-
tions, for which elections, in which
areas, or whether they must be quali-
fied in certain ways, remains unclear"
(Pildes 2002, 153R). Undoubtedly,
supporters and detractors of the VRA
alike will be looking for these outcomes
as they look to retain expert witnesses
in future litigation.

ENDNOTES

1. Probit analysis is a statistical method
used to determine the likelihood of an
event that has two possible outcomes
(Epstein and O'Halloran, 2007, 19 n.19,
sec generally Finney, 1971).

2. Georgia v. Ashcroft, 195 F. Supp. 2d
25,25 (D.C. Cir. 2(02); "Whenever a
State or political subdivision ... shall
enact or seek to administer any voting
qualification or prerequisite to voting,
or standard, practice, or procedure with
respect to voting different from that in

force or effect on November 1, 1964 ...
such State or subdivision may institute
an action in the United States District
Court for the District of Columbia for a
declaratory judgment that such qualifi-
cation, prerequisite, standard, practice,
or procedure does not have the purpose
and will not have the effect of denying
or abridging the right to vote on account
of race or color ... and unless and until
the court enters such judgment no
person shall be denied the right to vote
for failure to comply with such qualifica-
tion, prerequisite, standard, practice, or
procedure." Voting Rights Act of 1965,
Pub. L. No. 89-110, 79 Stat. 437 (1965)
(codified as amended at 42 U.s.c. §
1973c (2006)).

3. "We hold ... that the State of Georgia
has not met its burden of proof under
Section 5 .... The State has not dem-
onstrated by a preponderance of the
evidence that the State Senate redistrict-
ing plan does not have the purpose and
will not have the effect of denying or
abridging the right to vote on account of
race or color" (Georgia v. Ashcroft, 195 F.
Supp. 2d at 31).

4. "The effectiveness of the Voting Rights
Act of 1965 has been significantly
weakened by the United States Supreme
Court decisions in Reno v. Bossier Parish
II and Georgia v. /sslicroit, which have
misconstrued Congress' original intent
in enacting the Voting Rights Act of 1965
and narrowed the protections afforded
by section 5 of such Act" (Fannie Lou
Hamer, Rosa Parks, and Coretta Scott
King Voting Rights Act Reauthorization
and Amendments Act of 2006, Pub. L
No. 109-246, §5, 120 Stat. 577 (codified
at 42 USc. §1973c) (2006)).

5. "The purpose of the Voting Rights Act
was 'not only to correct an active his-
tory of discrimination, the denying to
Negroes of the right to register and vote,
but also to deal with the accumulation
of discrimination ... the bill would at-
tempt to do something about accumu-
lated wrongs and the continuance of the
wrongs'" (S. Rep. No. 97-417, 5 (1982),

reprinted in 19R2 U.S.C.C.A.N. 177,
182).
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6. U.S. Department of justice Civil Rights
Division, Section 5 Covered jurisdic-
tions, available at http://www.usdoj.
gov/crt/voting/sec_5/covered.htm (last
visited Jan. 3, 20(8).

7. Unpacking a district is in contrast to the
historical practice of packing districts,
where districts were drawn to increase
the chances that a minority would
be elected; "You put all blacks in one
district and all whites in one district, so
what you end up with is tal black Dem-
ocratic district and [a 1 white Republican
district" (Georgia v. Ashcroft, 539 U.S. at
470 (quoting PI. Exh. 24, at 19)).

~. Influence districts are those where the
minority population is theoretically high
enough to influence an election even
though the minority population does
not have enough electoral strength to
elect the candidate of its choice '(Georgia
l'. Ashcroji, 539 U.S. at 470, 4H2).

9. ld. at 469 (stating that most black voters
in Georgia vote for Democrats and all
the representatives in the General As-
sembly responsible for the redistricting
plan were black).

10.The District Court noted that in states
where racially polarized voting still
exists, a redistricting plan that reduces
the number of black voters in a district
without creating offsetting gains
(enough m inori ty votes in another
district to assure an equal likelihood that
the minority candidate of choice will be
elected) "raises the specter of impermis-
sible retrogression" ( 195 F. Supp. 2d at
31 ).

Il.ld.

12. Beer, 425 U.S. at 141 (noting a plan is
retrogressive if it results in a decrease
in the ability of "racial minorities with
respect to their effective exercise of the
electoral franchise").

13. Georgia v. Ashcroji, 539 U.S. at 480-
8 I. Previously, the Court noted that
"packed" districts, with a large black
majority, may actually deprive voters "of
an ability to influence a greater number
of districts" (johnson v. De Grandy, 512
U.S. 997,1007 (1994)).

14. Homepage of David Epstein, http://
www.columbia.edu/cu/polisci/fac-bios/
epstein/faculty.html (last visited january
7, 200~). '

IS.ld.

16.Section 2 of the Voting Rights Act states,
"No voting qualification or prerequi-
site to voting or standard, practice, or
procedure shall be imposed or applied
by any State or political subdivision in
a manner which results in a denial or
abridgement of the right of anv citizen
of the United States t<~ vote on'account
of race or color" (42 us.c. § I973( a)
(2006)).

17. Epstein testified that, to his recollection,
an alternative statistical analvsis had
shown "very high levels of p:llarization"
in a district at issue in Ashcrofi. Gcorciu
v. AsiIcroji, 195 E Supp. 2d at· ~5. '

IR. Several members of Congress described
discriminatory voter identification
requirements in Georgia (Tucker 2007,
253). A Ceorgia statute requiring voters
to present a government-issued photo
identification as a condition of being
allowed to vote was challenged in 2007.
SCI' COli/moil Callse/Georgi(; v. BillIlPS,
504 F. Supp. 2d 1333, 133~-39 (N.D. Ga.
20(7).
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RELIGION, IMMIGRATION,
AND VOTER TURNOUT
AMONG LATINOS IN
PRESIDENTIAL ELECTIONS
Darryn Beckstrom

In recent years, scholars have investigated the significance

of religion, immigration, and Latino activism on American

elections. However. less attention has been paid to voter

turnout among Latinos than among other groups.This paper

uses data from the 2006 General Social Survey and the 2004

and 2006 Pew National Surveys of Latinos in order to better

understand the relationship between religion, immigration,

and voter turnout in national elections. Specifically, the data

is analyzed using logistic and OLS regression models to

determine whether trends in Latino activism and religious

participation affect Latino turnout in presidential elections.

This study finds that religious practice is a strong predictor of

electoral participation. Further. while the issue of immigration

reform may impact the vote choice of Latinos, it is unlikely to

have a substantial effect on voter turnout among this group in

the next presidential election.

INTRODUCTION

Scholars have long attempted to analyze the factors that motivate indi-

viduals to vote and engage in political participation. Past studies have

often attributed variations in participation levels to socioeconomic

factors (e.g., Wolfinger and Roscnstonc 1(80), civic volunteer ism and

participation (Verba et. al. 1995), mobilization by various groups and

interests (e.g., Roscnstone and Hansen 1993; Gerber and Green 2000),

and participation in social networks (Putnam 2000), among other fac-

tors. Only in the last decade have new studies augmented a previously

sparse body of study analyzing the relationship between religious prac-

tice and voter turnout (e.g., Cassell 999; Jones-Correa and Leal 2001;

Brown and Brown 2003; McKenzie 2004; McClerking and McDaniel
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2005). These studies have repeatedly
detected a positive relationship be-
tween religious practice (e.g., religious
service attendance, participation in
church activities and organizations,
participation in church leadership) and
political participation.'

While there continues to be a signifi-
cant amount of research that analyzes
vote choice among Latinos,' voter
turnout among this group is less well
understood. Previous research attempt-
ing to determine the predictors of voter
turnout among Latinos have found
that canvassing, phone calls, and other
methods for mobilization (e.g., Michel-
son 2003) and socioeconomic factors
such as age, education, and nativity sta-
tus (llighton and Burris 2002; Jackson
20(3) have an impact on voter turnout
among Latinos. However, Jones-Correa
and Leal (20(H) were one of the first
research teams to introduce additional
factors into the voting model by in-
cluding variables that measure religious
factors and civic engagement.

Jones-Correa and Leal found that
socioeconomic factors, religious service
attendance, and organizational mem-
bership were all positive predictors of
electoral participation among Lati-
nos (200 I, 758-59). Specifically, with
regard to religion, the study found that
among Latino respondents, religious
service attendance was positively as-
sociated with higher levels of overall
political participation, participation in
presidential, congressional, and school
board elections, and voter registration
(Jones-Correa and Leal 200 I, 758-59).
Religious affiliation, importance of reli-
gion to the respondent, and having had

a religious experience! were not statisti-
cally significant predictors of political
participation among Latinos. Con-
versely, among Anglo (i.e., non- Latino
Whites) respondents, religious service
attendance was positively associated
with voting for the president and cur-
rently being registered to vote. Further-
more, among Anglos, having a religious
experience was positively associated
with increased participation in political
activities, but negatively associated with
voting for Congress (Jones-Correa and
Leal 2001, 762).

Understanding political participation
among Latinos is important because
of this group's potential influence on
U.S. elections. The Latino population
in the u.S. has increased dramatically
over the past several decades (Pew
Hispanic Center, I). The Pew} Iispanic
Center noted that despite this increase,
between the 2002 and 2006 elections,
the "Latino vote continued to lag well
behind the growth of the Latino popu-
lation. This widening gap is driven by
two key demographic trends: a high
percentage of the new Hispanics in
the population are either too young
to vote or ineligible because they arc
not citizens" (2007, I). Intuitively,
we can deduce that as younger Lati-
nos become adults and more Latinos
become citizens, Latino voters will have
an increasing impact on U.S. politics.
However, there is little existing research
that predicts voting patterns among
Latinos. Unlike blacks, who are fairly
uniform in their voting behavior, the
voting behavior of Latinos is more var-
ied. Lee and Pachon stated, "There arc
signs indicating that Latino voters may



become less cohesive as a voting bloc

and become volatile in their patterns

of voting. As with other electorates, the

Latino electorate is not homogeneous"

(2007,253).

Contrary to widespread belief, Latinos

are not predominantly Catholic, which

is often a strong predictor of voting

for Democratic candidates. Kelly and

Kelly noted that "the stereotype that the

Latino population is overwhelmingly

and immutably Catholic is inaccurate

and misleading" (2005, 89). Rather,

evidence suggests that the percentage

of Latinos holding a Catholic religious

affiliation is steadily declining (Kelly

and Kelly 2005,89). Although Latinos

Vote in larger numbers for Democratic

candidates, this group has not neces-

sarily been "captured" by the Demo-

cratic Party (sec Lee and Pachon 2(07).
Recent research suggests religion plays

a significant role in the vote choice and

party alignment of Latinos. On average,

Latinos who identify themselves as

evangelicals and mainline Protestants

(as most non-Catholic Latinos do) are

l)1Ore likely to hold a Republican af-

filiation compared to Catholic Latinos

(Kelly and Kelly 2005, 92).

Finally, it is important to study Latino

Voting behavior because this group

often has lower voter turnout com-

pared to whites or blacks. Using U.S.

Census Bureau data, Highton and

Burris (2002) found that between 1976
and 1996, Latinos were below both

non- Latino whites and blacks in voter

turnout. These researchers noted that

although Latino voter turnout has

increased over this period, in 1996,
"Latinos still lagged behind Anglos by

16 percentage points and behind blacks

by 9 percentage points" (Highton and

Burris 2002,287). This disparity was

evident in the 2006 midterm elections.

The Pew Hispanic Center, in its analysis

of these elections, noted tha t "[ a 1 mong

registered Latinos, 60 percent voted in

November 2006 compared with 72 per-

cent among white registered voters and

67 percent among black registered vot-

ers" (2007,6). Scholars have relied on

socioeconomic status (SES) modes to

explain some of the disparity in turn-

out (Highton and Burris 2002; Jackson

20(3); however, this area continues to

remain understudied.

This study described herein builds

on previous research, especially the

research conducted by Jones-Correa

and Leal (2001), in several ways. First,

this article uses recent data to analyze

the relationship between religious par-

ticipation and voting. Unlike the study

conducted by Iones-Corrca and Leal,

which used data from the 1989-90 La-

tino National Political Survey (LNPS)

and the 1990 American National

Elections Study (ANES), this study

uses data from the 2006 General Social

Survey to analyze voter turnout among

Latinos. Having access to newer data

is important because there is evidence

that the demographics of Latinos in the

U.S. have changed, and the population

of this group has increased (sec Pew

f Iispanic Center 2007, for example).

Specifically, Iones-Correa noted,

"Hispanics have increased steadily as

a percentage of the U.S. population,

becoming the largest 'minority' group

in the country. The 39 million Latinos

in the U.S. now account for 13 percent
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of the u.s. population, a 74 percent

increase since 1990" (2004).

Second, this study uses data from the

same survey to compare Latino and

non-Latino populations. In contrast,

[ones-Correa and Leal (2001) use data

from different datascts (the LNPS and

ANES) to compare Latino and non-La-

tino populations, respectively. Though

these datasets provide similar measures

for socioeconomic factors and religious

practice, the Latino model (using LNPS

data) also provides a measure for orga-

nizational membership.

Third, unlike previous research, this

study provides a measure for private

religious practice (frequency of private

prayer); as previous research sug-

gests there is a relationship between

private prayer and civic engagement

(Lam 2002; Loveland ct al. 2005). The
study also includes another measure

of religious practice-participation in

church activities and organizations-to

determine whether the church provides

the social resources needed to mobilize

Latinos into the electorate. Unlike pre-

vious studies, a measure for Protestant

religious affiliation is also included in

this study.

Finally, when examining the relation-

ship between religious practice and

voter turnout, previous studies have

neglected to consider how immigra-

tion, as a policy issue, impacts voter

turnout. This study begins to conduct

exploratory research into the relation-

ship between Latino voter turnout and

a salient policy issue (immigration)

with specific interest to this population.

HYPOTHESES

Hypothesis 1: Religious
participation among Latinos
has a positive effect on voter
turnout in presidential elections.

Consideration of religious practice

and civic engagement in voter turnout

models is important for at least three

reasons. First, religious practice pro-

vides necessary information to indi-

viduals through institutional mecha-

nisms such as the church (Cassel 1999;
McKenzie 20(4). Second, religious

practice can supply both direct and

indirect resources necessary to mobilize

large numbers of people (e.g., Brown

and Brown 2003; McKenzie 2004; ~\1c-
Clerking and Mcl ianiel 20(5). Previous

research suggests the church frequently

plays such a central role in the lives of

Latinos. [ones-Correa and Leal note:

[Fjor Latinos ... church membership

is particularly significant because for

many this is their primary, and often

only, mode of civic engagement.

Relatively few Latinos participate in

associations outside their churches.

Unlike European and African Ameri-

cans, Latinos have fewer opportuni-

ties not only for acquiring civic skills

that might enhance political partici-

pation, but also for being contacted

by mobilizing organizations and

individuals to participate (2001, 766;

citing Verba et al. 1995,377).

Third, participation and volunteer-

ing within religious and community

groups serve to instill pro-social and

civic skills within younger Latino in-

dividuals. While religion plays less of a

role in the lives of younger generations



of Latinos, religious institutions
continue to serve a key function by
encouraging civic participation among
youth. Thus, religious institutions can
play an important role in determining
future voter turnout among the Latino
population. Brady et al. support this
theory by noting: "The civic skills that
facilitate participation are not only
acquired in childhood but cultivated
throughout the life cycle in the major
secondary institutions of adult life.
In this way, the institutions of civic
society operate, as Tocqueville noted,
as the school of democracy" ( 1995,
2~5). This reference to "institutions"
includes churches.

Hypothesis 2: Importance of
religion among Latinos has a
negative effect on voter turnout
in presidential elections.

Past studies have analyzed the relation-
ship between religious practice and po-
litical participation, and it is expected
that a similar relationship will be found
within the Latino population. However,
it is important to differentiate between
religious practice, which has been
shown to have a positive association
with political participation (e.g., Cassel
1999; Brown and Brown 2003; McK-
enzie 2004; McClerking and McDaniel
2(05), and the importance of religion
in one's life, which has been shown to
have a negative association with politi-
cal participation.

Specifically, previous research suggests
that religious individuals, especially
evangelicals, are less likely to engage
in activities outside of their church
(e.g., Campbell 2004; for discussion of

mainline Protestants, sec also Park and
Smith 2000). Scholars have hypoth-
esized that this relationship may result
from those with higher levels of reli-
gious commitment spending more of
their time participating in their church
rather than participating in political
activities (see Park and Smith 2000 for
a brief discussion of this point). This is
especially true among "strict churches,"
or those faith traditions which require
a "deep-seated faith in the correct-
ness of their church's tenets, leading
to a sense of moral certainty" among
their adherents (Campbell 2004, 15R).

Participation and volunteering within

religious and community groups serve

to instill pro-social and civic skills within

younger Latino individuals.

Campbell noted that "[m lcmbcrs of
strict churches are ... asked to make
significant investments of time and
energy into activities for their congre-
gation," and white evangelical Protes-
tants arc considered members of "strict
churches" (2004,158).-1 Individuals in
these churches often have high levels
of religious commitment, and as such,
membership in these churches may
result in decreased engagement in
political activities.

Hypothesis 3: The issue of immi-
gration reform will increase voter
turnout among Latinos in future
presidential elections.

In addition to institutions, such
as churches, issues can mobilize
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individuals (e.g., Roscnstone and Han-
sen 1993). Both scholars and the media
alike have suggested that immigration
will have an impact on vote choice in
the 200R presidential election, just as
it did in the 2006 midterm election.
However, there has been only modest
discussion of how this issue will affect
voter turnout. Although research has
examined the impact of socioeconomic
factors (Highton and Burris 2002;

Jackson 2(03) and mobilization initia-
tives (c.g., Michelson 20(3) on Latino
voter turnout, research has neglected to
measure the effect of salient policy is-
sues, especially immigration, on Latino
voter turnout.

This paper proceeds by describing the
data and methods used in this study,
presenting the results of the models,
and providing conclusions and a direc-
tion for future research.

DATA AND METHODS

Data

The data used in this paper are from
the 2006 General Social Survey, a
publicly accessible dataset from the
Association of Religion Data Archive,
which has been conducted by the
National Opinion Research Center
since 1972. The 2006 survey is the
most recent survey conducted, and the
data arc especially useful for this study
because 2006 is the first year the study
was conducted in both English and
Spanish. Furthermore, both English-
and Spanish-speaking households were
included in the survey. This survey pro-
vides responses from 4,510 U.S. adults
1R years of age and older to questions

regarding socioeconomic factors,
politics, religion, and immigration. In
this study, the 419 individuals identify-
ing themselves as I Iispanic were used
for further analysis of this population.
Respondents who were not C.S. citizens
were eliminated from the analysis, as
they would not be eligible to vote.

Data also come from two additional
sources: the 2004 National Survey of
Latinos: Politics and Civic Engage-
ment-conducted by the Pew Hispanic
Center and the Henry Kaiser f-ounda-
tion, and the 2006 National Survey of
Latinos: The Immigration Debate-
conducted by the Pew Hispanic Cen-
ter." These surveys were administered
in both English and Spanish. The
former survey was conducted between
April and June 2004 and contained re-
sponses from 2,2RR Hispanics, 1R years
of age and older. The survey asked re-
spondents several questions about their
religious practices and beliefs, as well as
level of political and civic engagement.
For purposes of this study, the survey
is limited to 1,464 Hispanics because
non-citizens, being ineligible to vote,
were eliminated from the sample. The
latter survey was conducted between
June and July 2006 and contained
responses from 2,000 }lispanics, 1R

years of age and older. This survey was
administered shortly after the immi-
gration rallies that took place around
the nation, and it posed numerous
questions regarding immigration and
its relationship to the current political
climate. After eliminating non-citizens,
this sample contained 1,114 Hispanics.



General Social Survey

Using the 2006 General Social Survey,

the dependent variable of interest is

voter turnout in presidential election.
Specifically, voter turnout is measured

as a dichotomous variable (0 = no, did

not vote; I = yes, did vote). This dataset

is only used to measure the effect of

religion on voter turnout.

RELIGIOUS VARIABLES

This study includes several religious

variables in an effort to determine

whether religious beliefs and practice

have an influence on political partici-

pation among both Hispanics and the

entire electorate. Previous research

Suggests [rcqucncy of religious service
uttcndancc is positively associated with

increased participation in political

activities and voter turnout (c.g., Brady,

Verba, and Schlozman 1995; Cassel

1999). More specifically, Iones-Corrca

and Leal found that religious service

attendance is a strong predictor for

participation in political activities,

Voting in presidential and congres-

sional elections, and registering to

Vote among Latinos (200 1, 758-59). As

such, religious service attendance was

measured in response to the following

question: "I low often do you attend

religious services?" (0 = never to 8 =

several days a week).

Furthermore, this study is interested

in the relationship between church
activities and organization participation
and electoral participation. Previous

literature analyzing the relationship

between church participation and

participation in political activities has

found that churches serve as a mo-

bilizing institution and foster civic

engagement (Iones-Correa and Leal

200 I;Brown and Brown; MctIerking

and McDaniel 2005). Religious group

participation was measured in response

to the following question: "How often

do you take part in the activities and

organizations of a church or place of

worship other than attending services?"

(0 = never to 10 = once a day).

In addition to religious practice, the

study also analyzes the relationship

between religious importance and

electoral participation. Specifically, this

study measures religious importance

(i.e., personal religiosity) in response to

the following question: "To what extent

do you consider yourself a religious

person?" (1 = not at all to 4 = very

religious)." Finally, this study includes

a variable for religious aJJiliatioll (1

= Catholic, 0 = not Catholic; 0 = not

Protestant, 1 = Protestant) and religious
tradition (1 = liberal, 2 = moderate,

and 3 = fundamentalist).'

SOCIOECONOMIC VARIABLES

The voter turnout model includes sev-

eral socioeconomic variables. Previous

research suggests education, income,

and age are positively associated with

voter turnout among Latinos (Jones-

Correa and Leal 2001; Highton and

Burris 2002; Jackson 2003). As such,

this study controls for education (0 =

no high school degree to 4 = graduate

degree), self-assessed income (1 = far

below average to 5 = far above average)

and age (in years). Further, employ-
ment (0 = not full-time, 1 = full time),

marital status (0 = not married, I =
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married), and black (0 = not black, 1

= black) also are controlled for in the

study. Previous research has found that

women are less likely to vote or register

to vote compared to men (e.g., Jones-

Correa and Leal 2001 ); thus, gender (0

= female, I = male) also is included in

the model.

National Survey of Latinos

Data from the 2004 and 2006 National

Survey of Latinos are used to measure

the effect of immigration on voter

turnout. However, given the fact that

surveys have not outright asked Latinos

whether the issue of immigration will

affect their likelihood of voting in the

next presidential election, this survey

will infer turnout from other questions.

Specifically, two dependent variables

are employed: (1) intent to participate
in an immigration march and (2) sig-
nificance oj immigration 011 vote choice.
Intent to participate in an immigration
march is measured dichotomously (0 =
no, I = yes) in response to the follow-

ing question, "If there were going to

be another of these marches in your

hometown this weekend, would you

participate or notr'" further, the sig-
nificance of immigration on vote choice
is measured on a scale (] = not too im-

portant to 4 = extremely important).'!

RELIGIOUS VARIABLES

Similar religious variables were used

from the 2004 and 2006 National Sur-

vey of Latinos. Specifically,freCjuetlcy of
religious service attendance is measured

in response to the following question:

"Aside from weddings and funerals,

how often do you attend religious

services?" (1 = never to 6 = more than

once a week). Further, religious unpor-
tancc is measured in response to the
question, "I low important is religion in

your everyday life?" (I = not important

at all to 4 = the most important thing).

finally, this study included variables for

religious affiliation (0 = not Catholic,

1 = Catholic; 0 = not Protestant, I =
Protestant)

CIVIC PARTICIPATION

Two variables are included to mea-

sure participation in the community:

volunteering with a church or religious
group within the past year (0 = no, I =
yes), and volunteering with an "otgani-
zation representing your OWIl particular
natiollality or ethnic or racial group" (0

= no, 1 = yes). These variables are from

the 2004 National Survey of Latinos.

SOCIOECONOMIC VARIABLES

Models using the 2004 and 2006 Na-

tional Survey of Latinos data include

several socioeconomic variables. These

control variables include education (1 =

none, or grade l-R to R = some gradu-

ate school or graduate degree), income
(1 = less than $30,000 to 3 = $50,()OO or

more) and age. Further, employment (0

= not full-time, I = full time), marital
status (0 = not married, I = married),

black (0 = not black, I = black), gender
(0 = female, 1 = male), born in the US.
(0 = not born in the U.S., 1 = born in

the U.S.), voter registration (0 = not

registered to vote, I = registered to

vote), and partisansizip (0 = not Demo-

crat, I = Democrat) are also included

in the model.



Analytic Strategy

Logistic regression was used to exam-

ine the relationship between religion,

immigration, and voter turnout among

Latinos (hypotheses 1-3). Logistic

regression is an appropriate modeling

technique for these hypotheses because

the dependent variable assumes a

dichotomous value of 0 or 1. Further,

ordinary least squares (OLS) regres-

sion is employed to test the association

between immigration and vote choice.

Descriptive statistics arc provided in

Tables 1-3.

RESULTS

Religious Practice and Voter
Turnout in Presidential Elections

The results in Table 4 (Models 3 and 4)

provide partial support for Hypothesis
1, that religious participation among
Latinos has {j positive efJect 011 voter
turnout in presidential elections. Spe-

cifically, frequency of religious service

attendance was positively associated

with voter turnout among Latinos

during the 2000 (B = O.24,p < 0.(5)

and 2004 (B = 0.22, P < 0.05) presi-

dential elections. For the non-Latino

model (Models 1 and 2), frequency of

religious service attendance also was

positively related to voter turnout dur-

ing the 2000 (B = 0.12, P < 0.(01) and

2004 (B = 0.16,p < 0.0(1) presidential

elections.

Although religious attendance is related

to political participation among Lati-

nos, participation ill church activities
and organizations was not statisti-

cally related to voter turnout among

Latinos. 1Iowever, among non-Latinos,

participation in church activities and

organizations was positively associated

with voter turnout in both the 2000 (B

= 0.07, P < 0.10) and 2004 (B = 0.07, P
< 0.10) presidential elections. Previous

research suggests that participation in

church activities increases political par-

ticipation because these groups serve a

mobilization function for civic engage-

ment and foster such engagement,

especially among the black community

(see Brown and Brown; McClerking

and McDaniel 20(5). However, the

results suggest this is not necessarily the

case for the Latino population. Jones-

Correa and Leal (2001) argue that the

Latino church provides a means of mo-

bilizing Latinos into political participa-

tion. However, when considering the

effect of religious practice on political

participation, they only consider fre-

quency of religious service attendance.

When religious group participation

(another form of religious practice)

is included in the model, there is only

partial support for the hypothesis that

religious participation increases politi-

cal participation. This finding could

suggest that the church docs not playas

vital of a role in the civic life of Latinos

as the study conducted by [ones-Correa

and Leal (2001) suggests.

The conf1ict among these results can be

better resolved through further surveys

of the Latino population. Even though

Hispanics are the largest minority

group in the u.S. (Jones-Correa 2(04),

the number of national surveys analyz-

ing this population is rather limited.

Additional surveys of Latinos would

allow for more measures of religious
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participation, affiliation, and beliefs
and would also allow for larger popula-
tion samples to test hypotheses regard-
ing the relationship between Latinos,
religion, and political participation.

Further, the results in Table 4 (Models 3
and 4) provide support for Hypothesis
2 that importance of religion among La-
tinos has a negative effect on voter turn-
out ill presidential elections. Specifically,
Latinos who believed that religion was
important to them were, on average,
less likely to participate in the 2000 (13
= -0.85, P < 0.(1) and 2004 (13= -0.50,
P < 0.10) presidential elections than
those who did not consider religion
to be important to them. Given the
relationship between religious commit-
ment and political participation (see
Campbell 20(4), these results would
be expected, especially when previous
research suggests that more Latinos
arc choosing to hold an evangelical or
mainline Protestant religious affilia-
tion instead of the traditional Catholic
affiliation (see Kelly and Kelly 2005).
Finally, among non-Latinos, there also
was a negative relationship between
religious importance and voter turnout
in the 2000 (13= -O.21,p < 0.05) and
2004 (B = -0.15,p < 0.10) presidential
elections.

Considering the effect of other
religious variables on voter turnout,
frequency of private prayer did not
have a statistically significant effect on
either Latinos or non-Latinos. Finally,
religious affiliation had a varied effect
on voter turnout for both non-Latinos
and Latinos alike. Holding a Catholic
religious affiliation was negatively as-
sociated with voting in a presidential

election among Latinos in the 2004
presidential election (13= -0.50, p<
0.05). Among the non-Latino popula-
tion, there is no statistically significant
relationship between religious af-
filiation and political participation in
either the 2000 or 2004 presidential
election. The findings from the Latino
model regarding the holding of a
Catholic religious affiliation are con-
trary to what one would expect given
the findings of [ones-Correa and Leal's
(2001) prior research, which indicated
a positive affiliation between religious
affiliation and voting in school board
and congressional elections. These
results should be examined further, as
previous research suggests that Latinos
are proportionately becoming less
Catholic, and the population is becom-
ing more "pluralistic" (Lee and Pachon
2007, 2oR). Though previous studies
have examined this pluralistic trend on
vote choice, research has not investi-
gated its effect on voter turnout.

In addition to a Catholic religious af-
filiation, holding a Protestant religious
affiliation was positively associated
with voting in a presidential election
among both Latinos and non-Latinos.
Among the non-Latino population,
those holding a Protestant affiliation
were more likely to vote in the 2000
(B = 0.52, P < 0.05) and 2004 (B =
0.32, P < 0.10) presidential elections
than those who reported not holding
a Protestant affiliation. Among the
Latino population, those holding such
an affiliation were more likely to vote
in the 2000 presidential election (13=
2.31, P < (Ll 0) than non- Protestants.
Finally, regarding religious tradition,



both non-Latinos and Latinos hold-
ing a more fundamentalist religious
affiliation were, on average, less likely
to vote in a presidential election than
those holding a more liberal religious
affiliation; however, these results were
statistically significant only for non-
Latinos during the 2000 presidential
election (B = -0.25, P < 0.(5). Nonethe-
less, the results for religious tradition
are consistent with previous research
discussed by Campbell (2004), in that
those who affiliate with more funda-
mentalist or "strict" churches are, on
average, less likely to engage in political
participation when compared to those
of more mainline or liberal churches.

In addition to religious variables,
socioeconomic variables also were
included in Table 4 (Models 1-4).
These variables included, gender,
educational attainment, employment,
race, marital status, and age. Among
these variables, only educational attain-
ment was statistically related to voter
turnout among Latinos. Specifically,
during the 2000 presidential election,
Latinos with higher education levels
were more likely to vote compared to
those with lower education levels. Con-
versely, among the non-Latino model,
education, income, employment status,
and marital status all were positive
predictors of voter turnout in the 2000
and 2004 presidential elections, and age
was positively associated with voting in
the 2000 election (see Models 1-2).

Though previous research has not ad-
equately addressed why socioeconomic
variables have a less significant impact
on voter turnout for Latinos than for
non-Latinos, previous studies have

found that Latinos' "preferences on a
national level regarding key issues such
as abortion, illegal immigration, affir-
mative action, government-sponsored
health insurance, and gun control. ..
rather than SES [socioeconomic fac-
tors] explain Latino partisanship"
(de la Garza 2004, 1(3). This finding
suggests that salient policy issues playa
large role in mobilizing Latinos to vote,
as opposed to socioeconomic factors,
which seem to have a greater effect on
mobilization of non-Latinos.

This finding suggeststhat salient

policy issues playa large role in

mobilizing Latinos to vote, as opposed

to socioeconomic factors, which seem

to have a greater effect on mobilization

of non-Latinos.

Immigration and Voter Turnout in
National Elections

Two questions were used to analyze the
effect of immigration on voter turnout.
These questions included: (1) what
factors predict participation in an im-
migration march and (2) what factors
predict the significance of immigration
on vote choice?

The findings presented in Table 5
(Model 1) demonstrate that hold-
ing a Catholic or Protestant religious
affiliation has no effect on intent to
participate in an immigration march,
suggesting that one's particular
religious affiliation might not have
a significant impact on this form of
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political participation. However, factors

that do exhibit statistically significant

associations with an intent to par-

ticipate in an immigration march

include: holding a Democratic partisan

affiliation, which exhibits a positive

correlation (B = 0.68, P < 0.001), and

being born in the U.S., which exhibits

a negative correlation (B = -0.71,p <
0.001 ). Note specifically that those who

were born in the U.S. are less likely to

participate in an immigration march

when compared to those who were

born outside of the U.S. While one

might consider an intent to march as

an indicator of political interest, previ-

ous research has found the opposite

effect when it comes to voter turnout.

Here, U.S.-born Latinos are, on aver-

age, more likely to vote when compared

to foreign-born Latinos who are U.S.

citizens (e.g., Cassel 2002; Shaw, de la

Garza, and Lee 2(00). finally, higher

levels of income (B = -0.23, P < 0.05)

and education (B = -0.07,p < 0.10)

are negatively associated with intent

to participate in a march. While being

employed full-time is not statistically

significant, the coefficient also is nega-

tive. These socioeconomic variables

arc signed in the direction opposite of

what would be expected for predicting

voter turnout among Latinos in Table

4 (Models 3-4). Specifically, higher

education levels have been shown to

increase voter turnout among Latinos

(Table 4); however, the results in Table

5 demonstrate that lower education

levels arc associated with participating

in an immigration march. A possible

explanation for this finding is that

Latinos in a higher socioeconomic

class may be more concerned about

other domestic issues than immigra-

tion policy, such as taxes, jobs, and the

overall economy. As such, while immi-

gration may be an important issue for

Latinos, it is not important enough to

these individuals that they arc willing

to partake in a political activity regard-

ing this issue. III

This study also analyzes the relationship
between immigration and vote choice

in the 2004 presidential election. As

exhibited in Table 6, holding a Catho-

lic or Protestant religious (~[fili(jtio1l
did not have a statistically significant

effect on the relationship between

immigration and vote choice. How-

ever, religious importance did have a

positive correlation with immigration

and vote choice. Those who were very

religious were also more likely to place

a higher significance on immigration

when formulating their vote (B = 0.11,

P <0.01) than those who reported that

religion was less important to them.

These results suggest that a person's

level of religious commitment has

a positive impact on immigration

and vote choice. But, does this sug-

gest that immigration may influence
voter turnout among Latinos? Table 4

demonstrates that being considered a

religious person was negatively associ-

ated with voter turnout among Latinos

(see Table 4, Models 3-4). Theoretically,

those with higher levels of religious

commitment may be more concerned

about the welfare of others, includ-

ing immigrants, and therefore may be

more likely to consider immigration to

be an important issue to consider when

formulating their vote choice. These



results, though, also suggest that even

though individuals with higher levels

of religious commitment may consider

the immigration issue to be important

to them, the results from Table 4 imply

that religious individuals are also less

likely to vote in presidential elections

(see also Campbell 2004, regarding

political participation).

As for socioeconomic variables, such

as education, income, employment,

marital status, age, and partisan affili-

ation, only gender had a statistically

significant relationship with immigra-

tion and vote choice among Latinos.

Specifically, females were, on average,

more likely to consider immigration

in their vote choice during the 2004

election compared to males (B = 0.12,

P < 0.(5). finally, volunteering had

varied results. Volunteering for a group

that represents a traditionally "Latino

cause," is positively associated with the

significance of immigration on vote

choice (H = 0.13, P < 0.01). The coef-

fIcient on this variable is the largest in

the model, suggesting the magnitude

of its impact. Also, volunteering for a

church or religious group was negative-

ly related with immigration and vote

choice (B = -0.13, P < 0.05). This result

is contrary to the effect of religious

importance on immigration and vote

choice. It suggests that further research

should attempt to discern the effect of

religious participation and religious

commitment on immigration.

DISCUSSION AND
CONCLUSION

The purpose of this study was to ana-

lyze the relationship between religion,

immigration, and voter turnout among

Latinos. Previous studies examining

voter turnout among Latinos have

frequently focused on socioeconomic

factors when developing such models.

Recently, religion also has been added

to these models; however, studies

including religion and salient policy

issues, such as immigration, have been

sparse. Nonetheless, the findings in this

study provide some support for the

hypotheses set forth in this article.

The results from this study

demonstrate that religious service

attendance, but not participation in

church activities and organizations,

increases the likelihood of voting

among Latinos in presidential elections.

The results from this study demon-

strate that religious service attendance,

but not participation in church activi-

ties and organizations, increases the

likelihood of voting among Latinos

in presidential elections. This finding

affirms prior research that claimed

religious practice produces "civic skills

that facilitate participation" (Brady

et. al 1995, 2R5; see also Jones-Correa

and Leal 2(01). However, given that

participation in church activities

and organizations is not statistically
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related to voter turnout among Latinos,

[ones-Correa and Leal's thesis regard-

ing the importance of churches in the

political lives of Latinos may need

to be revisited. Given the fact that

Latinos are becoming more integrated

into other faith traditions besides the

Catholic Church (Lee and Pachon

2007) and other forms of civic en-

gagement besides the church, further

research should continue to analyze the

relationship between the church, as an

institution, and the political behavior

of Latinos.

The findings of this study also pro-

vide support for the hypothesis that

religious importance decreases the

likelihood of voting among Latinos.

Although Jones-Correa and Leal did

not find a statistically significant

negative relationship between religious

importance and voter turnout in presi-

dential elections among Latinos, recent

research in the area of Latinos and vote

choice have found that some Latinos

are shifting away from the Catholic

church and becoming, among other

affiliations, evangelicals and mainline

Protestants (e.g., Lee and Pachon 2007;
Kelly and Kelly 20(5). The consequence

is non-Catholic faith traditions are

more likely to report higher levels of

religious importance and therefore

spend more time participating within

their church instead of engaging in

political activities. Although their

participation in church activities and

organizations may have negative con-

sequences for political participation,

there is still the possibility for political

mobilization. Campbell noted, "Under

normal circumstances, evangelicals are

not unusually active in politics. When

elites make an issue salient that speaks

to their deep-seated moral beliefs, how-

ever, their tight-knit church networks

facilitate rapid mobilization" (2004,
168). Future research should examine

the relationship between Latino evan-

gelicals and political participation.

Finally, the evidence set forth in this

article does not provide strong support

for the hypothesis that immigration

serves as a mobilizing issue and there-

fore increases voter turnout among

Latinos. Overall, analysis of data from

the 2006 National Survey of Latinos

suggests that immigration is currently

not the most pressing issue facing

Latino voters (sec Table 7). Nearly 23

percent of respondents reported that

jobs and the economy were the most

important issues facing their family, 18

percent reported education, nearly 11

percent reported hcalthcarc, and only

about 9 percent stated immigration.

These results suggest that Latino vot-

ers may take into consideration other

issues before considering the impact of

immigration on their vote choice.

Providing no support for the final

hypothesis, the findings of this study

suggest that immigration will not

be a significant mobilizing issue in

the next presidential election. Those

who consider immigration reform

to be an important issue are predis-

posed through other factors to be less

likely to vote. The results from Table 6

demonstrates that those who consider

immigration to be an important [actor ill
their vote choice believe that religion is

important to them and are more likely

to be female. I Iowever, Table 4, which

examined Latino voter turnout in



presidential elections, found that high

levels of religious importance were

associated with lower voter turnout

among Latinos.

Similar findings for Latino voters' intent
to participate in an immigration march
in Table 5 also demonstrate that those

who are willing to mobilize around

the immigration issue by participat-

ing in a march are also less likely to

Vote. Specifically, the findings from this

model suggest that those with higher

educational attainment are less likely to

participate in an immigration march.

However, the results in Table 4 suggest

that those with higher educational at-

tainment are more likely to vote when

compared to those with less education.

Finally, another interesting finding

(seen in Table 5) is that foreign-born

C.S. citizens were more likely to report

participating in a march when com-

pared to U.S.-born Latinos. Previous

research has suggested that U.S.-born

Latinos are more likely to vote com-

pared to foreign-born citizens (e.g.,

Cassel 2002; Shaw, de la Garza, and Lee

20(0).

This study builds on previous re-

search by employing more recent,

applicable datasets of Latinos that

include variables measuring religious

practice, religious beliefs, and civic

engagement. As the Latino popula-

tion and demographics change over

the years, newer data must be used

to reflect these changes. Second, this

study improves on previous research

examining Latino voter turnout by

including a broader range of mea-

sures for religious practice and beliefs.

Previous research, with the exception

of Iones-Corrca and Leal (2001), has

merely used religious affiliation as the

religious variable of interest. However,

even the use of this variable was lim-

ited, as most studies analyzing Latino

voter turnout have been interested in

the socioeconomic factors influencing

such behavior. This study also includes

the additional measures of private

religious practice (private prayer) and

church participation (church activity

or organization participation), which

is an improvement over Jones-Correa

and Leal. Finally, this study also adds to

the political participation literature by

engaging in an exploratory analysis of

the relationship between salient issues,

such as immigration, and Latino voter

turnout.

While this study has sought to expand

our current understanding of electoral

participation among Latinos, there is

still much work yet to be done. Contin-

ued research should focus particularly

on younger generations of Latinos, for

their growing numbers and increased

integration into American society will

ensure that they will have a large im-

pact on the political climate of the u.S.

Further, additional research also should

explore the effect of Latino evangeli-

cals on political participation. finally,

given that Latinos are now the largest

minority group in the u.S. (Jones-

Correa 2004), there should be a greater

call from the research community for

more national surveys targeting the

Latino population. With these surveys,

researchers will be able to increase the

quality of their research questions re-

garding Latinos and their civic engage-

ment levels.
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ENDNOTES
1. Religious practice refers to the actual

engagement in a religious activity such
as religious service attendance, partici-
pation in a religious group or activity,
or praying, among other activities. This
paper will also consider the effect of
religious commitment and affiliation on
political participation. Previous studies
frequently aggregate religious practice,
religious commitment and religious
affiliation into an overarching term-
"religiosity." However, this term is not
used in this study.

2. The terms Latinos and Hispanics arc
used synonymously within this study.

3. Religious experience is measured by
whether respondents reported having
an "occurrence" such as "being 'born
again' in their faith" (Iones-Correan and
Leal 2001 ,757). The variable was coded
dichotomously.

4. Research among Latino evangelical
Protestants is extremely limited.

5. The Pew Hispanic Center bears no
responsibility for the interpretations
offered, or conclusions made based on
analysis of the 2006 National Survey of
Latinos: The Immigration Debate data.
Further, The Pew Hispanic Center and
the Kaiser Family Foundation bear no
responsibility for the interpretations
offered, or conclusions made based on
analysis of the Pew Hispanic Center/
Kaiser family Foundation 2004 National
Survey of Latinos: Politics and Civic
Engagement data.

6. Previous research analyzing the rela-
tionship between religion and political
participation has used a similar measure
to examine the effect of religious im-
portance on electoral participation (e.g.,
[ones-Correa and Leal 20(1) and civic
engagement (e.g., Lam 2002; Loveland et
al. 20(5). Though this measure provides
a rudimentary measure of an individu-
al's commitment to religion, given the
complexity of an individual's commit-
ment to religion, an improvement on
this measure is not currently available.

7. Religious tradition measures the respon-
dent's religious aftiliation on a liberal-
fundamentalist scale.

8. Variable is from 2006 National Survey of
Latinos.

9. Variable is from 2004 National Survey of
Latinos.

HUt has been suggested that an alternative
explanation could be that lesser edu-
cated individuals are more likely to en-
gage in political activities which require
group participation such as marches and
rallies while higher educated individuals
are more likely to participate in politi-
cal activities which require individual
participation such as writing letters,
communicating with elected officials or
donating money (as higher education
levels have been found to have a positive
correlation with higher income levels).
Further research in political participa-
tion should consider the relationship
between education levels of participants
and participation in various political
activities to determine what sort of effect
education has on the mode of political
participation.
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TABLE I
Descriptive Statistics (2006 General Social Survey)*

Standard
Mean Deviation Minimum Maximum

Dependent Variable

Voted in 2000 Presidential Election 0.72 0.45 0 I

Voted in 2000 Presidential Election 0.73 0.44 0 I

Control Variables < i
_<

Male 0.44 0.50 0 I

Education 1.54 1.20 0 4

Income 2.85 0.86 I 5

Employment 0.54 0.50 0 I
Black 0.14 0.35 0 I

Married 0.48 0.50 0 I
Age 47.34 17.17 18 99
Religious Variables

Frequency of Religious Service Attendance 3.59 2.81 I 9

Frequency of Private Prayer 2.70 1.71 I 6

Religious Activities and Organization Participation 3.03 2.39 I 8
Religious Importance 2.67 0.95 I 4
Religious Tradition 1.99 0.78 I 3

Catholic 0.25 0.43 0 I

Protestant 0.52 0.50 0 I

* Includes both Latino and non-Latino population.
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TABLE 2

Descriptive Statistics (2004 National Survey of Latinos)

* Includes both Latino and non-Latino population.
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TABLE 3
Descriptive Statistics (2006 National Survey of Latinos)

Standard
Mean Deviation Minimum Maximum

Dependent Variable

Intent to Participate in an Immigration March 0.45 0.50 0 I
Among Latinos

Control Variables
£

lit

Female i i 1.57 0.50 I 2
Education 4.11 2.28 I 8
Income 1.89 0.87 I 3
Employment 0.47 0.50 0 I
Married 0.47 0.50 0 I
Age 46.42 18.01 18 97
Democrat 0.41 0.49 0 I
Born in U.S. 0.40 0.49 0 I
Registered to Vote 0.80 0.40 0 I
Religious Variables

Catholic 0.69 0.46 0 I
Protestant 0.14 0.35 0 I
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TABLE 4

.ogistlc Regression Models Predicting Voter Turnout in Presidential Elections

Voted in the 2000 Voted in the 2004 Voted in the 2000 Voted in the 2004
Presidential Election Presidential Election Presidential Election Presidential Election

(Non-Latino) (Non-Latino) (Latino) (Latino)

Modell Model 2 Model 3 Model 4

Independent Variable B(SE) a B(SE) B(SE) B(SE)

Male -0.03 (0.12) -0.10 (0.12) -0.26 (0.46) -0.42 (0.42)

Income 0.28 (0.07)*** 0.30 (0.07)*** -0.02 (0.24) 0.13 (0.20)

Employment 0.23 (0.13)" 0.22 (0.13)" -0.33 (0.48) 0.10 (0.42)

Black 0.04 (0.17) 0.10 (0.16)

Married 0.35 (0.13)** 0.40 (0.12)** -0.44 (0.43) -0.23 (0.35)

Age 0.12 (0.02)*** 0.02 (0.02) 0.04 (0.11) -0.06 (0.10)

Age Squared -0.00 (0.00)** 0.00 (0.00) 0.00 (0.00) 0.00 (0.00)

Private Prayer -0.01 (0.04) 0.02 (0.04) -0.05 (0.15) 0.04 (0.14)

Religious Service Attendance 0.12 (0.03)** 0.16 (0.03)*** 0.24 (0.1 1)* 0.22 (0.09)*

Religious Person -0.21 (0.09)* -0.15 (0.09)" -0.85 (0.30)** -0.50 (0.28)"

Church Activities/Participation 0.07 (0.04)" 0.07 (0.04)" 0.19 (0.13) 0.08 (0.12)

ReligiousTradition -0.25 (0.10)* -0.12 (0.10) -0.83 (0.72) -0.05 (0.52)

Catholic 0.50 (0.21)* 0.12 (0.20) 0.78 (0.88) -0.13 (0.67)

Protestant 0.52 (0.20)* 0.32 (0.19)" 2.31 (1.31)" 0.83 (0.95)

Constant -4.71 (0.62)*** -2.44 (0.56)*** -0.62 (2.67) 0.14 (2.16)
N = 2,107 N = 2,254 N = 145 N = 164

Log likelihood -959.84 -1010.84 -80.16 -100.89

Chi2 342.72 321.72 31.38 19.21

1\ P <0.10

, P <0.05

" p<O.OI

", p<O.OOI

Robust standard errors in parentheses

Source: 2006 General Social Survey
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TABLE 5
Logistic Regression Model Predicting Effect of Immigration on Political Participation

Intent to Participate
in an Immigration March

Among Latinos

Modell

Independent Variable B(SE)

Female -0.00 (0.16)

Education -0.07 (0.04)"

Income -0.23 (0.1 1)*

Employment -0.06 (0.17)

Married 0.18 (0.17)

Age -0.04 (0.03)

Age Squared 0.00 (0.00)

Catholic 0.22 (0.23

Protestant 0.33 (0.29)

Democrat 0.68 (0.16)***

Born in the U.S. -0.71 (0.20)***

Registered to Vote 0.22 (0.21)

Constant 1.70 (0.68)*
N = 754

Log Likelihood -483.84

Chi2 59.43

/\ P <0.10

• P <0.05

.. p<O.OI

... p<O.OOI

Robust standard errors in parentheses

Source: 2006 National Survey of Latinos
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TABLE 6
OLS Regression Model Predicting Significanceof Immigration on Vote Choice

Female

Education

Income

Employment

Married

Age

Age Squared

Democrat

Catholic

Protestant

Religious Service Attendance

Religious Importance

Volunteer with Latino Group

Constant

Adjusted R2 0.04

/\ P <0.10

* P <0.05

** p<O.OI

**. p<O.OOI

Robust standard errors in parentheses

Source: 2004 National Survey of Latinos
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ZIMBABWE AND MUGABE'S
POLITICIZATION OF STATE
AND CIVIC INSTITUTIONS
Eliot Tofa and Moses Tofa

This paper explores the degree to which security agents;

war veterans and youth militia; and state institutions

have been politicized in order to protect Robert

Mugabe's regime from threats to rule in Zimbabwe. The

ruling Zimbabwe African National Union-Patriotic Front

(ZANU-PF) government employs mechanisms formerly

used by the colonial regime to suppress nationalism and

political activism, including torture, harassment. detention and

massacre. Since independence in 1980, the ruling party has

made state security and regime security synonymous, employ-

ing instruments of the former to guarantee the latter. As with

the army and police, the regime uses the Central Intelligence

Organization to identify and eliminate threats to the regime.

The failure of opposition parties to mount a sustained, cred-

ible challenge to ZANU-PF is largely the result of Central

Intelligence Organization operations, carried out by clandes-

tine agents planted in opposition political parties. Further, the

politicization of war veterans and youth militia has provided

the regime with additional tools to perpetuate its rule through

violence and intimidation. Cementing regime security through

the politicization of state institutions has undercut civil soc.ety

and hampered opposition to Mugabe and his administration.

BACKGROUND TO THE POLITICAL SITUATION
IN ZIMBABWE

Zimbabwe constitutionally allows opposition parties to exist via the

freedom of association clause in chapter three of the Constitution.

However, immediately after independence, Zimbabwe was made a de

facto one-party state constructed along Marxist-Leninist principles.
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The Zimbabwe African People's Union

(ZAPU), initially a Soviet-backed,

Communist militia group, was the only

opposition that the ruling Zimbabwe

African National Union (ZANU)

initially tolerated because this party

also participated in the struggle for

independence. However, in 1987

ZANU co-opted ZAPU and forced its

leadership to sign the Unity Accord,

thus creating a one-party state run by

the unified Zimbabwe African National

Union-Patriotic Front (ZANU-PF).

United States Secretary of State

Condoleezza Rice described Zimbabwe

as one of the "outposts of tyranny" in

the world.

The absence of effective opposition

parties following the Unity Accord led

to private and public sector corruption.

Disappointed by this, former ZANU

Secretary General Edgar Tekerc criti-

cized the government and formed an

opposition party, the Zimbabwe Unity

Movement. Tckere ran against Mugabe

in the 1990 election, but was defeated;

his party won only two seats in the

House of Assembly. In the late 1990s,

the Zimbabwe Unity Movement began

to disintegrate because of Tekerc's

dictatorial tendencies, infiltration by

the Central Intelligence Organization

(CIO), and lack of popular support.

The party virtually disappeared. It was

also during this time that Zimbabwe's

economy started to weaken from

gross mismanagement and incompe-

tent policies.
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In 1999, the Movement for Demo-

cratic Change (M DC) was formed and

mounted the most serious challenge

ZANU-Pf had faced since the Unity
Accord. M DC was a coalition of civic

organizations and had broad support

among the electorate. MDC cam-

paigned against and defeated a draft

constitution proposed by ZANU-PF in

a 2000 referendum. The referendum

results revealed that the economic

degradation of the 1990s, exacerbated

by problems with housing and the

transportation, undercut popular faith

in the government. The formation of

the MDC marked a turning point in

Zimbabwean politics, as Mugabe has

since strived to stay in power at all

costs. In fact, in January of 2005, the

United States Secretary of State Con-

doleezza Rice described Zimbabwe as

one of the "outposts of tyranny" in the

world, grouping it with Belarus, Cuba,

Iran, Myanmar and North Korea.

Mugabe's Politicization of Security
Agents, Youth and War Veterans, and
State Institutions

Mugabe responded to the formation of

the MDC by increasing human rights

abuses against the newly constituted

political threat, including incidents

of assault, torture, displacements and

unlawful arrests of demonstrators

during M DC-organized mass protests.

A Human Rights Forum report found

that between January and September of

2004, 12 people were killed by political-

ly-motivated violence, 202 were unlaw-

fully arrested, 7,491 were tortured, and

329 were assaulted ('ZANU PF Steps

Up Violence' 20(5). The report found



that state security agents, war veter-
ans, and the youth militia perpetrated
the majority of these attacks, and the
government even paid war veterans
monthly gratuities for their involve-
ment. Mugabc also promised to reward
other war corroborators for their
contributions, expanding the scope of
armed groups that benefit from state
patronage.

These abuses against political oppo-
nents triggered an exodus of political
asylum seekers. Tafadzwa Musekiwa,
a ~lDC parliamentarian who won
the Zcngcza constituency during the
2000 general elections, fled the coun-
try, citing security problems. Mugabe
openly called on his supporters to
"crush the MDC," and boasted of"hav-
ing many degrees in violence"(Sithole
and Ruswa). He has maintained to
the present that the M DC should be
crushed if its members will not repent,
claiming it was formed to serve the
interests of the West. The media is filled
with propaganda critical of the MDC.
Mugabe has convinced much of the
public, especially in rural areas, that
Zimbabwe's economic challenges are a
result of sanctions illegally imposed by
\lDC President Morgan 'Isvangirai's
backers in the West. He accomplished
this largely by publicizing a speech in
which Tsvangirai called for South Af-
rica to cut electricity to Zimbabwe and
for the world to institute an economic
embargo on the country.

SECURITY AGENTS

During the colonial period, Rhodesian
security agents, acting under the
draconian powers vested in them by
the Law and Order (Main tcnance )
Act, crushed political dissent by de-
ploying murder and sabotage squads
against national leaders and political
activists (Bhebhe 1989). In modern
times, Mugabc's misuse of the CIO,
the police, and the army is hardly
distinguishable from the repression
of the Rhodesian security agents.

The protection afforded citizens by
security agents should transcend
ideology, not be guided by it. President
Mugabe's monopoly and misuse of the
security forces began in the early 1980s.
During this period, he unleashed the
ruthless fifth Brigade to quell the
contlict in the Matabclcland region,
where brigade members attacked many
innocent and defenseless civilians.
Scores of people "disappeared and
[have 1 never been heard [from again 1

after being nabbed by personnel
allegedly driving state trucks"(Ncube
1991 ). Since then, security agents
have been virtually reduced to
"vicious ZANU-PF watchdogs." The
CIO defines its mission not as the
overall security of the Zimbabwean
body politic but as the political security
of the incumbent party (Makaruure
1989). Political intimidation has
become the organization's principal
activity (Makarnure 1989).

An example of this is the shooting
of Patrick Kornbayi, the Zimbabwe
Unity Movement candidate for Gweru
constituency, just before the 1990
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general elections; Kombayi was run-
ning against the late Vice President
Simon Muzenda. A CIO Chief Of-
ficer who was in charge of Muzenda's
security and a local ZANU-PF official
were convicted of ordering the attack
(Makumbe and Compagnon 2(00).

Mugabe pardoned both of them in
January 1994 (Makumbe and Cornpa-
gnon 2000). By doing so, the president
implicitly reassured CIO personnel
that they have the prerogative to com-
mit political violence without fear of
legal repercussions and encouraged
continued attacks against the regime's
political opponents. Attacks by the CIO
have instilled fear in the people, stifling
opposition to the Mugabe regime; even
the security forces fear the CIO. While
there are no explicit rewards for such
actions, the CIO receives generous
financial benefits for protecting the
regime's interests.

Attacks by the CIO have instilled fear

in the people, stifling opposition to

the Mugabe regime; even the security

forces fear the CIO.

The CIO has systematically silenced
opposition parties through intimida-
tion, torture, and killing. It moni-
tors opposition politicians, and feeds
information to ZANU-PF leadership.
Morgan Tsvangirai is under constant
surveillance, hampering his ability to
run an effective opposition organiza-
tion. CIO agents have infiltrated oppo-
sition parties to cause internal divisions
and friction. For instance, CIO agents
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allegedly played a lead role in
defections from the Zimbabwe
Unity Movement when the "United
Parties" political faction broke from it
(Makumbe and Compagnon 20(0).

YOUTH & WAR VETERANS

Defiance of the rule of law has perme-
ated all echelons of the ZANU-PF party
structure. ZANU-PF established youth
training camps in order to politicize
youth against opposition politics.
Recruits from the Border Gezi train-
ing camps (commonly called Green
Bombers - named after a green fly
that transmits dangerous diseases)
have conducted beatings, harassment,
torture, rape and murder in order to
suppress political dissent. The major-
ity of the perpetrators remain at large.
The government assures youth militia
members' loyalty and compliance by
offering first preference in government
training institutions and employment
opportunities in the public sector. The
Green Bombers have wreaked havoc
mostly in the rural areas. Youth militias
forced rural citizens to attend rallies
and overnight political orientation
meetings in which villagers were forced
to chant pro-ZANU-PF and anti-MliC
slogans (Sithole 2003). The victims fall
under the surveillance of the chief and
those who refused to show support
for the regime are admonished by the
village head and denied relief food.

Mugabe has paired this violence and
threat of further violence with dona-
tions of computers to rural schools,
giving farmers equipment and sup-
plies, and reportedly giving away free
nights to selected countries in the



Fast. Recently, some co-operatives

have formed where traders are given

long-term business visas and financial

aid to shop in neighboring countries

and bring back their goods duty-free.

Mugabe is fully aware of the impact

this aid has on suppressing dissent.

The police have done little to pun-

ish perpetrators of political violence.

Mugabc's call for violence even led to

ruthless killing of white farmers by

war veterans during the land reform

program. At the peak of these inva-

sions, Mugabe refused to deploy the

army and police, arguing that he could

not direct war veterans in the army and

police to fight the war veterans on the

farms. Consequently, on December 10,

2002, Chcnjcrai I Iunzvi, the leader of

the war veterans, declared that "[w]e

are not afraid of the High Court ... this

country belongs to us and we will take

it whether they like it or not. .. I am

telling you what the comrades want,

not what the law says" (Parliamentary
Debates: 'Chcngetai Zvaunya China-

rnasa Defends Judges from War Vet

Attacks,' 20(0).

STATE INSTITUTIONS

Mugabe casts himself as a "mortal

god" and has politicized the judiciary

by enacting laws that sanctify his rule

and protect his interests, including

the Public Order and Security Act, the

Access to Information Act, and the

Protection of Privacy Act. These laws

protect Mugabe and his administration

from criticism. For instance, the Public

Order and Security Act stipulates that:

(2) Any person who publicly and

intentionally:

(a) makes any false statement about

or concerning the President or an

acting President knowing or real-

izing that there is a risk or possibil-

ityof:

(i) Engendering feelings of hostility

towards; or

(ii) Causing hatred, contempt or

ridicule of, the President or acting

President, whether in person or in

respect of his office; or

(iii) Makes any abusive, indecent,

obscene or false statement about or

concerning the President or an act-

ing President, Whether in respect of

his person or his office;

shall be guilty of an offence and

liable to a fine not exceeding twenty

thousand dollars or to imprison-

ment for a period not exceeding one

Mugabe casts himself as a "mortal god"

and has politicized the judiciary by

enacting laws that sanctify his rule and

protect his interests ...

year or to both such fine and such

imprisonment.

In addition to being the commander-

in-chief of the defense forces, Mugabe

is vested with the powers to appoint

heads of all parastatals, and he used

that power to appoint retired military

leaders to each of these posts. Further,

appointments to senior positions in

state institutions arc based not on
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merit but on allegiance to the regime.

Mugabe has given himself the power

to dissolve the parliament and cabi-

net as well as to appoint thirty non-

constituency parliamentarians. As in

most Marxist-Leninist states, Mugabe

arrogated himself the right to appoint

heads of virtually all state institutions

including the courts, ministries, and

universities. The careers of those whom

he appoints depend on their continued

loyalty to Mugabe. This has allowed

Mugabe to remain in total control

despite Zimbabwe's dire economic

conditions. Mugabe maintains a veneer

of broad support by coercing citizens

to attend public pro-regime demon-

strations, even busing rural citizens to

such rallies.

IMPLICATIONS OF
THE POLITICIZATION ON
THE AUTONOMY OF THE
CIVIL SOCIETY

This politicization of the bureaucracy

and state security services has had far-

reaching implications on the autonomy

and efficacy of Zimbabwean civil

society. Without a vibrant civil society,

democracy or democratic transition

Without a vibrant civil society,

democracy or democratic transition

will remain elusive.

will remain elusive. However, in order

for the civil society to contribute to

democratization, it must be self-orga-

nized and autonomous from state con-

trol. The creation of a one-party state
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in Zimbabwe triggered public criticism

from the country's students and civil

society members (Lasko 20(0).

One example of this outcry came from

students of the University of Zimbabwe

and Harare Polytechnic who demon-

strated against government corrup-

tion on September 29, 19R8 (Ncubc

19R9). The government reacted harshly,

closing the university and arresting

members of the Student Representa-

tive Council. Student grants were

temporarily suspended (Ncube 19R9).

Shadrcck R.O. Gutto, a Kenyan lecturer

in the law department, was deported

under the Rhodesian Immigration Act

No. 18 of 1979, which gave the minister

of home affairs powers to deport any

person without justification (Ncuhe

19R9). The ruling party perceived the

university as a hotbed of political dis-

sent. In order to suppress student pro-

tests, the government promulgated the

University of Zimbabwe Amendment

Act of 1990, which gives disciplinary

powers to university authorities ap-

pointed by the government and allows

the Vice Chancellor to ban, suspend,

or expel any "subversive" student or

lecturer (Ncube 1989). Students were

prohibited from holding demonstra-

tions on or off campus. The harsh

responses by riot police to the initial

protests, in conjunction with the new

laws, have dampened the vibrant politi-

cal atmosphere present at the university

during the 1980s and 1990s. In fact, the

institution has been effectively reduced

to an arm of the government.

The state has also suppressed criti-

cal civil society non-governmental

organizations such as the National



Constitutional Assembly, Crisis Coali-

tion in Zimbabwe, Catholic Commis-

sion for lustice and Peace in Zimbabwe,

\Vomen of Zimbabwe Arise, and Ha-

rare Residents Rate Payers' Association.

Members of such organizations have

been subjected to harassment, torture,

intimidation, beatings, and arrests.

Both the Public Order and Security Act

and the Access to Information and Pro-

tection of Privacy Act have been used

to suppress dissent in the country.

ZA!':U-PF has established counterfeit

civil society organizations in order to

counter the effectiveness of civil society

organizations that have been critical

of the state (Raftopoulous, 2003). The

Zimbabwe National Student Union,

a national organization to which

students from a variety of universi-

ties and polytechnics are affiliated, has

criticized the government and police

for harassing, beating, intimidat-

ing, and arresting student protesters.

The Zimbabwe Progressive Students

Union and the Zimbabwe Congress of

Students Union have been established

by the government to counter the
Zimbabwe National Student Union.

ZA~U-PF has also formed proxy orga-

nizations to counter politically active

labor and teachers unions. The primary

examples are the Zimbabwe Federation

of Trade Union, created to counter the

Zimbabwe Congress of Trade Union

and the Zimbabwe Teachers' Associa-

tion, created to counter the Progressive

Teachers' Union of Zimbabwe.

This politicization of the bureaucracy

has the intended effect of perpetuating

Zimbabwe as a mono-political order.

WHERE SHOULD ZIMBABWE
GO FROM HERE?

The politicization of the bureaucracy

has had lethal and far-reaching impact

on Zimbabwe's national and inter-

national posture. Zimbabwe is today

Zimbabwe is today a country beset by

daunting political and socio-economic

challenges and one can scarcely

distinguish the state of the economy

and society in Zimbabwe from that of

a failed state situation.

a country beset by daunting political

and socio-economic challenges and

one can scarcely distinguish the state

of the economy and society in Zimba-

bwe from that of a failed state situa-

tion. Zimbabweans arc today a people

trapped by poverty, misery, and inertia.

The current economic and political sit-

uation has distorted the future not only

of the present generation but a number

of generations to come. The govern-

ment in particular and the nation in

general is faced with the need to take

comprehensive steps to extricate the

country from the economic, political,

and social quagmire. There is need to

restore Zimbabwe's fractured relations

with the international community.

Following the much disputed 2000 and

2002 elections and the chaotic land re-

form program, targeted sanctions were

imposed on Zimbabwe by some Com-

monwealth countries, the European

Union and the United States. In 2002,
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Zimbabwe was also suspended from

the Commonwealth and its member-

ship rights in the IMF were suspended.

The country's relations with the inter-

national community can be restored

in a number of ways. (1) There is need
to restore the rule of law. The govern-

ment should vehemently denounce

politically motivated violence and take

stringent legal measures against the

perpetrators regardless of one's politi-

cal affiliation. (2) There is need to build
a new political culture with to/erCUICC
for diversity. Political space has to be

expanded in the interest of all, notably

the popular masses. To this end, the de-

politicization and demilitarization of

the bureaucracy is imperative. (3) There
is also the need [or electoral reiorms to
allow free and fair elections. Draconian

legislations such as AIPPA and PO SA
should be repealed. However, the

majority of Zimbabweans have lost

confidence in ZANU-PF capacity and

commitment to restore the fortunes

of Zimbabwe. To them, the only way

to shape the future of Zimbabwe

as a nation is the complete dismantling

of the current political structures and

the formation of a new political regime.

Zimbabwe needs new leadership

endowed with tolerance for diversity

and the gift of statesmanship to listen

to the needs of the people, reverse the

damage, and pacify the nation.
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ELECTION ADMINISTRATION
BODIES AND
IMPLEMENTATION TOOLS:
The Federal Election Commission

ami the Election Assistance Commission

Vassia Gueorguieva

Implementation tools are the techniques used to increase

the probability that agents or targets will take action

consistent with the preferred results of policy. They serve to

motivate implementing agencies and target populations to act

according to policy objectives. In 1975, Congress created the

Federal Election Commission (FEC) to administer and enforce

the Federal Election Campaign Act (FECA). In 2002, passage

of the Help America Vote Act led to the establishment of the

Election Assistance Commission (EAC).The primary goal of

the EAC is to assist in the administration of feder-al elections

and establish minimum election administration standards for

states and units of local government responsible for the

administration of federal elections.This paper examines the

implementation tools available to the EAC and the FEC, the

relationship between the tools and the agency structure and

target population, in an effort to analyze their effectiveness.

INTRODUCTION

Since their inception, the Federal Election Commission (fEC)

and Election Assistance Commission (EAC) have summoned a great

deal of attention directed at evaluating their effectiveness. Criticisms

of the FEe's policy tools, and often its structure, arc rampant. In

turn, the EAC, particularly due to its infancy, has remained relatively

unexamined. Both have been somewhat neglected by policy implemen-

tation studies.

Implementation studies have looked at the unanticipated results

and the dysfunctional relationships that sometimes exist between
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authorizing statutes and the imple-
mentation tools and organizational
structures they mandate (Ingram and
Schneider 1990). To evaluate the ability
of statutes to structure implementa-
tion, scholars have focused on issues
such as the clarity and specificity of

Both the FEC and the EAC were cre-

ated in response to scandals and ineffi-

ciencies in the conduct of elections.

goals, scope of authority, incentive
systems, the adequacy of means-ends
linkages, and the coerciveness of policy
implementation tools (Ingram and
Schneider 1990). These policy imple-
mentation tools are techniques used
to increase the probability that the
implementing agencies and the target
populations will take action consistent
with the preferred policy results and
objectives.

Researchers have noted the prolifera-
tion of policy tools with which govern-
ments aim to influence behavior and
the achievement of policy outcomes
(Robert Dahl and Charles Lindbloom
1953; Bruce Doern and Symour Wilson
1974; Lester M. Salamon 1989). Hence,
it is important to recognize the role
that tools play in policy implementa-
tion. While the "tools literature" has
covered a plethora of issues, it has
been scarce in its attention to elec-
tion administration, at least in public
administration journals. This paper
attempts to fill the void by looking
at the policy implementation tools
available to the FEC and the EAC and
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analyze their effectiveness through the
lens of implementation studies.

FEDERAL ELECTION
ADMINISTRATION BODIES

Both the fEe and the EAC were
created in response to scandals and
inefficiencies in the conduct of elec-
tions. Between 1907 and 1966, Con-
gress passed a series of statutes, which
aimed to limit the influence of wealthy
individuals and interest groups on
federal elections, to regulate campaign
spending, and to prevent campaign
financing abuses. These policies were
not effective and their failure, com-
bined with the rising costs of federal
campaigns and the Nixon- Watergate
scandal, gave way to the opening of a
window of opportunity for policy re-
form. This materialized with Congress
passing the Federal Election Campaign
Act (ITCA) of 1971 (Burton A. Abrams
and Russell Settle 2004; Todd Overman
20(2). Four major amendments have
been made to FECA since its inception.
The amendments of 1974 established
the Federal Election Commission
(fEC), an independent agency which
received exclusive jurisdiction for the
civil enforcement of FECA, for tacilitat-
ing disclosure, and for administering a
public funding program.

The EAC was created in the aftermath
of the controversy surrounding the
2000 U.S. presidential election, one of
the closest in United States history. An
intense period of legislative and task
force activity followed. Hundreds of
bills were introduced at the federal,
state and local level. In the aftermath



of the Florida election crisis, President

George \'\'. Bush signed the Help

America Vote Act of 2002 (I lAVA).

Title II of} lAVA mandated the estab-

lishment of the Election Assistance

Commission (lAC), a bipartisan body

charged with issuing recommendations

on best practices and acting as a clear-

inghouse for election information.

FEDERAL ELECTION
COMMISSION (FEC):
POLICY TOOLS

The FEe's jurisdiction covers the

financing of election campaigns for

the u.s. House of Representatives, the

U.S. Senate, the Presidency, and the

Vice Presidency. It receives all cam-

paign reports, promulgates rules and

regulations, reports to Congress and

the president, conducts audits and

investigations, subpoenas witnesses and

information, and seeks civil injunc-

tions to ensure compliance with the law

(Corrado 20(5).

The FEC has three main programs:

disclosure, compliance, and public

financing. These programs help the

FEC achieve its mission to disclose

campaign finance information, to

enforce the provisions of the FECA

and to oversee the public funding of

presidential elections.

THE PUBLIC FUNDING
PROGRAM

The primary tools at the disposal of

the FEC arc grants. The public funding

grants are an effort to reduce the role

of large private contributions in presi-

dential elections. Every presidential

election since 1976 has been financed

with public funds. Candidates that take

public money in the general election

must forgo fundraising (Morain 20(7).

This program consists of three parts: I)

matching funds for primary candidates;

2) grants to sponsor political parties'

presidential nominating conventions;

and 3) grants for the general election

campaigns of major party nominees

and partial funding for qualified minor

and new party candidates (Federal

Election Commission 1993).

The FEe matches up to $250 of an

individual's total contributions to

an eligible candidate. An "eligible"

candidate has broad-based public

support evidenced by an ability to

raise in excess of $5,0()O in each of at

least 20 states (i.c. over $100,0(0). To

receive this funding, candidates also

must agree to limit campaign spending

for all primary elections to $10 mil-

lion plus a cost-of-living adjustment

(COLA)-this amounts to limiting

campaign spending in each state to

$200,000 plus COLA, or to a specified

amount based on the number

of voting age individuals in the state

(plus COLA), whichever is greater-

and to limit spending from personal

funds to $50,000 (Federal Election

Commission 20(7).
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The FEC also provides a general public
grant of $20 million for the presidential
nominee of each major party for cam-
paigning in the general election. To re-
ceive these funds, candidates must limit
spending to the amount of the grant
and may not accept private contribu-
tions for the campaign, with the cxcep-
tion of paying for legal and accounting
expenses associated with complying
with the campaign finance law (Federal
Election Commission 20(7).

The third type of funding available
through FEC's public funding program
is convention funding. Each major
political party is entitled to $4 million
(plus COLA) to finance its national
presidential nominating conven-
tion and cannot spend more than the
amount that is entitled to it.

The FEe does not have authority to

conduct random audits of committees,

but it can audit a committee "for cause"

when its reports show violations of

the law.

The FEC's public funding system
has been criticized and faces various
limitations to its effectiveness. In its
administration of general election
funding, the role of private money,
including soft money (any contribu-
tion not regulated by federal election
laws), has been a difficult issue for the
Commission. Large donations from
individuals, corporations and labor
unions, which are generally given to
state and national party committees,
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cannot legally be raised or spent to
influence federal elections, but arc
acceptable under some state election
laws (Federal Election Commission
1993). In addition, since 1977, the FFC
has gradually expanded the amount of
supplemental spending permissible in
connection with publicly funded con-
ventions, which has generated criticism
for undermining the concept of public
funding of conventions and arguments
that the public grant should be the sole
source of convention funding (Federal
Election Commission 1993). Further-
more, the system is being rendered
obsolete by escalating campaign costs,
sophisticated fundraising techniques,
and the fundraising capabilities of ma-
jor candidates. Consider the example
of l Iillary Clinton, who was able to
raise $118 million on her own before
the first 2008 primary and is projected
to raise approximately $S()O million
by November 2008 (CBS News 2()D;;
Morain 20(7).

COMPLIANCE,
ENFORCEMENT,
AND DISCLOSURE

The FEe's compliance and enforce-
ment and the disclosure programs arc
administered through audits, investi-
gations, conciliation agreements, civil
litigation, civil penalties, and disclosure
of information.

Enforcement cases in the FEC, or Mat-
ters Under Review (iv1UR), are gener-
ated through complaints that can be
filed by the public, other federal and
state agencies and the FEe's monitor-
ing procedures. If the information



disclosed in a report is incomplete or

inaccurate, the committee is sent a re-

quest for additional information, which

may avoid a potential enforcement

action and/or audit by responding

promptly to this request. The FEC does

not have authority to conduct random

audits of committees, but it can audit a

committee "for cause" when its reports

show violations of the law.

The most complex and legally signifi-

cant enforcement MURs are handled

by the Enforcement Division of the Of-

fice of General Counsel (OeC), which

conducts settlement negotiations cul-

minating in "conciliation agreements"

with respondents. The FEC must

attempt to resolve enforcement matters

through conciliation. However, if this

fails, it can sue a respondent in federal

district court (Federal Election Com-

mission 20(5). Since 19RO, the fEe has

been involved in more than 530 court

cases and prevailed in 90 percent of

those cases (excluding dismissed cases)

(Federal Election Commission 2005).

A longstanding problem of the FEC

has been the time it takes to process

MURs. This problem was first ad-

dressed with the implementation of

the Enforcement Priority System (EPS)

and later with the Administrative

Fine and Alternative Dispute Resolu-

tion (ADR) programs. The latter two

programs streamlined the processes for

handling less complex matters. In an

effort to keep staff focused on the most

important cases and to cope with a lack

of sufficient resources, in 1993 the FEC

implemented the FPS, which dismisses

low priority cases and "stale" cases that

have lingered for a long period, and

continually adjusts active enforcement

cases to match available resources (Fed-

eral Election Commission 20(6).

The Administrative Fine Program was

authorized by Congress in 2000 and

aims to process cases involving late

or non-filed reports (federal Election

Commission 2006). It promotes timely

filing by issuing civil money penalties

to committees that file reports and no-

tices late, or fail to report at all. Before

implementing these programs, the FEC

handled reporting violations (late filers,

non-filers and committees that failed

to file 4R-hour notices) under the same

enforcement procedures it employed

for other alleged campaign finance vio-

lations, culminating in agreement on

a civil penalty or court action (Federal

Election Commission). Under the new

program, the Commission provides

written notification to the committee

containing the factual and legal basis of

its finding and the amount of the pro-

posed civil money penalty, after which

the committee has 40 days to either pay

the penalty or submit to the Commis-

sion a written response and supporting

documentation of why it believes the

Commission's finding and subsequent

penalty is in error.

Also in 2000, the FEC began a pilot

program, the Alternative Dispute

Resolution (ADR) Program, which was

made permanent in 2002. The ADR

Program aims to resolve cases through

negotiations and mediation between

the FEC and the respondent, without

using the more formal enforcement

process. The FEC reports that the ADR

has been successful in expediting the

resolution of complaints filed with the
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Commission as well as internal referrals

from the Audit and Reports Analysis

divisions (Federal Election Commis-

sion 2005).

As a result of the implementation of

these three programs, the fEe has

not only increased its overall capacity,

but also pursued cases that are more

complicated and substantive. Though

they take longer to resolve, these cases

result in penalties that are larger, and

have a correspondingly larger deterrent

impact (Weintraub 20(4). The Ff.C re-

ports that as a result of these initiatives,

collected civil penalties have increased:

in calendar year 1995, it collected
$1,339,000 in civil penalties while in

2003, the standard enforcement process

alone collected a record $2,184,375,
counting all penalties collected in that

year; in 2004 the total penalties negoti-

ated in the traditional enforcement

process amounted to $2,370,395.

Disclosure of information is an FEC

tool and is perhaps the most important

of the Commission's duties (Weintraub

2(04). It would be practically impos-

sible for the fEC to effectively fulfill

any of its other responsibilities without

disclosure. When a committee files its

FEC report, the Commission's Public

Records Office ensures that a copy is

available for public inspection within

48 hours. The disclosure of informa-

tion can act as an informal sanction,

with the assumption that candidate

infractions will be punished not only

by the prospects of monetary penalties,

but also by negative public opinion

stemming from the disclosure of the

infraction (Todd Lechner and Bruce

Cain 20(0).

In addition to the tools the FEC has

through its programs, the Commission

also has rulcmaking authority and,

hence, rulemaking tools. One of the

fEe's responsibilities is to interpret

federal election law and promulgate

rules for the regulated community

through rulemakings. The FEe also

issues Advisory Opinions ("AOs"), that

explain how the FECA and other cam-

paign finance laws apply in particular

situations, which are generated in

response to requests submitted by can-

didates, political parties, corporations

and other entities that plan to engage

in an activity that may be subject to

campaign finance laws and want to

determine whether the planned activity

is lawful. Draft AOs must be approved

by four commissioners to be adopted

as fEC policy.

ANALYSIS OF THE
FEe'S TOOLS

The FlC's tools have weak coercive-

ness, with the exception of the public

funding grants and rules and Advisory

Opinions. The FEC's grants do have an

observable degree of coerciveness since

they noticeably restrict the use and

raising of campaign funds. Of course,

that restriction is only valid for those

who accept them, as rising campaign

costs arc reducing the attractiveness of

public funding. It is possible that for

the 2008 presidential election, for the

first time since public funding became

available, major-party nominees could

turn down all public funds since the

amount they can raise on their own

is significantly higher (Morain 20(7).
Furthermore, several past candidates



have turned down public money for

primary campaigns rather than agree

to limit their fundraising: Ross Perot

(in 1992) and Steve Forbes (in 1996)

self-financed their presidential bids;

in the 2004 primaries, President Bush

and Sen. John F. Kerry (DvMass.) raised

more money than would have been

permitted had they used matching

funds.

Rulcmaking and advisory opinions arc

tools that would theoretically vest the

FEC with more power over its constitu-

ency, and there are also no require-

ments for the FEC to get congressional

approval for its advisory opinions.

However, it has been pointed out that

the FFC, through advisory opinions

and rulcmakings, "has repeatedly cre-

ated loopholes in the public financ-

ing system and opened the door to

more and more private funding of the

conventions by corporations, labor

unions, and wealthy individuals, to the

point where a majority of the money

for these 'publicly funded' conventions

now comes from private interests"

(Project FEe l~lsk Force 2002 ). Thus

rulemaking and advisory opinions

have, to a certain extent, reduced the

effectiveness of the FEC's other tools.

The majority of the FFC's other tools

(with the exception of civil penalties

and litigations l-c-audits, investigations,

conciliation agreements, mediation

and negotiation, and disclosure of

information-have a low degree of co-

erciveness. Some of them also constrain

the agency in its ability to enforce

campaign finance law. This constraint

is evident in the cumbersome audit

and investigation procedures that the

FEe has to follow, which make it dif-

ficult to resolve a complaint within the

same election cycle. Also, the courts

have ruled that spending limits are a

violation of the freedom of speech.

In addition, the agency has exclusive

jurisdiction over civil enforcement, but

criminal enforcement, which is deemed

to be even more important under

the Bipartisan Campaign Reform Act

(BCRA) of 2002, is retained by the De-

partment of Justice (Mann 2(05).

FEC'S POLICY TOOLS:
INTERACTION WITH
AGENCY STRUCTURE,
INTERNAL TOOLS, AND
TARGET POPULATION

The FEC's structure creates potential

obstacles to the achievement of its

statutory goals. The Commission is

composed of six members - three

Republicans and three Democrats-

while most other independent agen-

cies have an odd number of members.

This composition, intended to prevent

the FFC from becoming a vehicle for

partisan politics, has been criticized for

leading to stalemates since a plural-

ity of at least four votes is needed for

the Commission to exercise its main

powers (Project FEC Task Force 20(2).

The FEC recognizes that stalemates

happen, but argues that the incidence

is overestimated. Of the 4,972 votes on

enforcement cases by the Commission

between FY 1995 and FY 2003, only

45 (less than I percent) resulted in tic

votes and of these, in 14 votes the ties

did not go down party lines (Wein-

traub 20(4). Yet, while the number of

deadlocks is low, those deadlocks have
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affected important cases and resulted

in frustrations among the regulated

community (Thomas and Brown

20(0). In effect, the agency's structure

limits its ability for action (i.e., the use

of its policy tools).

While the leadership structure of the

Commission has been the main focus

of most analyses of its limitations to

act, an often overlooked issue has been

its managerial structure. The manage-

rial structure of an agency reflects what

is referred to as "internal tools" or the

procedures that the government uses

to handle its own internal operations

(such as procedures for personnel

recruitment, human resource manage-

ment, budgeting, and procurement of

supplies) (Salamon 2000,20). These

are different from the external tools-

the main focus of this article-which

are used by the government to affect

society at large. The FEe's managerial

structure, an internal tool, is character-

ized by strong hierarchical reporting

relationships as communication and

decision-making move up a chain of

command to either the Staff Director

or General Counsel. Decision-making

requests are communicated through

written memoranda with signatures

a t each step of concurrence (Price-

waterhouseCoopers LLP 1999). Such

procedural constraints, while limit-

ing bureaucratic discretion, result in

lengthy rework processes that slow case

movement and delay enforcement.

The FEC made substantial changes to

its internal tools to compensate for its

limited resources and the constraints

attached to the external tools it had

at its disposal. The constraints the

FEe faced come from its authorizing

statute, which built in cumbersome

enforcement procedures and denied

the agency the ability to find that a

violation occurred, to seek court in-

junctions to halt illegal activity while it

occurs, and to conduct random audits

of campaigns (Project FEC Task Force

20(2). These procedures were designed

to offer procedural protections to re-

spondents (Thomas and Brown 20(0).

The only power the FEe has at the end

of its elaborate enforcement proceed-

ings is to file a civil lawsuit against a

respondent and initiate an enforcement

action in court (Project FEC T1Sk Force

2(02). To compensate for its limited

staff resources and the cumbersome

enforcement procedures it must fol-

low, the Commission developed the

Enforcement Priority System (EPS),

which does not immediately assign

new cases to staff but places them in

a Central Enforcement Docket (eED)

until it can be determined if a case

appears substantial enough to warrant

the Commission's resources. Cases that

arc not significant arc closed without

investigation. This adaptation eased the

limitations the fTC faced in using its

external tools by creating more efficient

internal tools.

At this juncture, it is important to

emphasize that FEe's target population

is the electorate as a whole, and one

of its goals is to foster the electorate's

faith in the elections process. In addi-

tion, its programs target individuals.
candidates, political committees, and
committees ofpolitiCllI parties over

which FECA sets limits. I In other

words, the FEC regulates part of the



community that oversees it: Congress

and the President.' This relationship

explains why some critics have argued

that the agency has been "captured"

and is serving the interests of the com-

munity it attempts to regulate, which

consists of the elected officials and

party leaders who have the power to

appoint FEC commissioners and who

are ultimately interested in their elec-

tion or re-election (Project FEe Task
Force 2(02).

ELECTION ASSISTANCE
COMMISSION (EAC):
POLICY TOOLS

The LAC's mission, as established by

I-lAVA, is to disburse payments to states

for replacement of voting systems and

election administration improvements,

adopt voluntary voting system guide-

lines, and serve as a national clearing-

house and resource of information

regarding election administration."

In the context of the decentralized elec-

toral system in the LJ.S., HAVA changed

the electoral administration landscape

through a redistribution of authority

over election administration (Shambon

2004; Alvarez and l lall 2005; Liebschutz

and Palazzolo 2(05). HAVA gave states

a stronger role in election administra-

tion and generated an expanded federal

role, primarily through the creation

of the [AC and through its Title III
requirements, which gives states a set of

uniform administrative requirements.

The stronger role for states lies in the

broad discretion awarded to them in

the implementation of HAVA as they

are ultimately responsible for meeting

its requirements.

HAVA mandates several types of policy

implementation tools. Montjoy and

Chapin identify that HAVA requires/

outlines three types of tools-regll-

lotion, grants and information, which

vary in coerciveness, with regulation

being the most and information being

the least coercive (Montjoy and Chapin

20(5). The Act assigns enforcement

responsibility to the Department of

Justice (DO]) and explicitly denies

the b\C any regulatory powers. This

creates a situation in which the agency

is crippled by the lack of regulatory

powers and faces substantial limitations

in its ability to accomplish its goals."
HAVA stipulates that the [AC "shall

not have any authority to issue any

rule, promulgate any regulation,

or take any other action which imposes

any requirement on any State or unit of

This creates a situation in which

the agency is crippled by the lack of

regulatory powers and faces substantial

limitations in its ability to accomplish

its goals.

local government, except to the extent

permitted under section 9(a) of the Na-

tional Voter Registration Act of 1993"

(Sec. 209, I lAVA). The very fact that the

tools of the EAC were limited through

statutory language that delineates what

authority it docs 1I0t have, attests to the

attention given in limiting its powers.
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The main tools made available to

the EAC through HAVA arc grants
and information dissemination. The

EAC's grants come with a great deal

... EAC's grants come with a great

deal of discretionary power awarded

to their recipients and thus have a

low degree of coerciveness associated

with them.

of discretionary power awarded to

their recipients. The EAC administers

several grants, the majority of which

arc targeted towards the states. The

largest grants are under Title II-worth

$3 billion-and arc mainly aimed at

replacing voting systems, establishing

statewide voter registration databases

and meeting the requirements for

provisional ballots. With the passing of

the January 2006 deadline, most of the

punch card and lever machines were

replaced before the 2006 general elec-

tions. The creation of statewide voter

registration databases was delayed as

more than 40 states filed for a two-year

extension after the initial January 1,

2004 deadline passed. As of the January

2006 deadline 37 states had statewide

voter registration databases in use.

While in 200n, just 17 states allowed

voters to cast provisional ballots, HAVA

mandated the availability of provision-

al ballots to all voters who believed they

were registered, but were not on the

registration lists. In the 2004 elections,

more than 1.9 million provisional
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ballots were cast, yet just 64.5 percent

of them were counted.

Under HAVA, the EAC is also tasked

with collecting and disseminating

iniormation. Providing information

is a tool that faces significant limita-

tion in achieving a desired behavioral

response. Among the most important

tasks of the EAC was the develop-

ment of voluntary standards for voting

equipment, which were issued in late

2005, and officially became effective in

December 2007. Since these guidelines

arc voluntary, this further decreases the

implementation power of this tool.

I lAVA also allows the rAe to conduct

audits (on the usc of HAVA funds)

and accreditations, which can be called

quality management tools. In the event

of discrepancies in the use of funds,

however, the EAC's actions are limited

to referring them to the Department of

Justice, U.S. Comptroller General, and/

or other state or federal enforcement

agencies. The EAC, in conjunction with

the National Institute of Standards and

Technology (NIST), is also charged

with the development of a national

program for accrediting voting system

testing laboratories.

Under the National Voter Registra-

tion Act (NVRA) of 1993, the main

responsibility of the EAC is to develop,

in consultation with state chief election

officers, a mail voter registration appli-

cation form for federal elections. The

EAC is to prescribe only such regula-

tions deemed necessary to develop the

form and the language. NVRA states

clearly that the EAC's rulemaking au-

thority is limited to the extent that such



rules are necessary for the development

of the voter registration form (Hunter

2007 ).

ANALYSIS OF EAC'S TOOLS

Unlike the grants that the fEC dis-

burses, which limit the activities of

their recipients, EAe's grants come

with a great deal of discretionary

power awarded to their recipients and

thus have a low degree of coerciveness

associated with them. for example,

Title II grants arc designed to assist

states in meeting 1 lAVA's uniform and

nondiscriminatory election technol-

ogy and administration requirement

and worth $3 billion. These grants

leave a broad degree of discretion to

states in terms of deciding how these

are to comply with HAVA. The EAC

merely asks that the state plan contain

a series of elements developed through

a broad member committee and be

open for public comment before adop-

tion (Shambon 2004,429). The grants

do require compliance up to a certain

deadline, but the oversight of J lAVA

compliance lies with the Department

of justice.

After HAVA's grants have been distrib-

uted, the EAC will be left mainly with

its information provision tool, which

has been identified by the Commission

as a long-term priority (Montjoy and

Chapin 2(05). An additional issue that

needs to be considered then is that the

effect ivcness of the tool will be largely

dependent on the extent to which the

information provided suits the needs of

election administrators (Montjoy and

Chapin 20(5).

Several bills introduced in Congress

envision a rule-making authority

for the agency, but this issue is quite

controversial and unlikely to result

in the addition of regulatory tools.

The EAC's rulemaking and regulatory

authorities have been limited by HAVA

and the NVRA. HAVA explicitly denies

it any authority for rulcmaking and

the NVRA only allows it to issue rules

when they arc necessary for developing

voter registration forms.

With the depletion of its grants, and,

consequently, the use of audits to

monitor their spending, the policy

implementation tools available to the

EAC will become primarily limited to

information provision and accredita-

tion. Hence, the EAC will have to rely

primarily on serving as an election

information clearinghouse that works

towards the improvement of election

administration in the U.S. As such, and

because states are ultimately respon-

sible for the implementation of IlAVA,

the agency can only be held partially

accountable for the degree of success of

HAVA. Furthermore, there might be a
need for reconsidering what other roles

the EAC should play in the future.

EAC'S POLICY TOOLS:
INTERACTION WITH
AGENCY STRUCTURE AND
TARGET POPULATION

The structure of the EAC creates

problems similar to those of the FEC:

the Commission has four members and

I lAVA requires that no more than two

commissioners may be affiliated with

the same political party. This structure
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opens up the possibility for stalemate.

Given the short life of the agency thus

far, compared with the FEe's thirty

years of existence, there have been no

reports of stalemates that may have

affected its use of policy tools, but the

potential exists.

Unlike the case with the FEe, the EAC's

target population does not have deci-

sion-making power over the agency.

The EAC's target population consists

of the voting age population in the

U.S., but also special subgroups within

it such as people with disabilities and

non-english speakers (for whom voting

machines are to be modified in order

to be accessible); and election officials

and poll workers, who are to be trained

to work with the new voting machines.

Voting machine manufacturers are also

de facto targets since they will have to

produce machines that comply with

1lAVA standards. Otherwise, they will

be unable to sell them.

CONCLUSIONS

From the overview of their structure

and tools, both the EAC and the FEC

have an agency structure that can lead

to stalemates and limit the efficiency

and effectiveness of their work. Unlike

the FEC, the EAC's target population

docs not have decision-making power

over the agency, which could potential-

ly compromise its independence and

ability to act.

Both the FEC and the EAC face statu-

tory restrictions affecting the policy

implementation tools at their disposal

and the degree of coerciveness of these

tools. Both agencies have tools with

a low degree of coerciveness. The

exceptions are FEC grants, which have

a substantial degree of coerciveness

with the activities of their recipients.

Yet, this coerciveness is more the result

of the changing external environ-

ment of the agency-mainly the rising

election campaign costs and the need

for more campaign money that makes

public funding less attractive. In con-

trast to the FEC, the EAC's grants come

with a great deal of discretionary power

accorded to the states, and therefore a

low degree of coerciveness. Also, EACs

grants are bound to expire, resulting in

the depiction of its policy tools.

In terms of rulemaking and regulatory

tools, the EAC is explicitly restricted

from having any such tools, while

the FEe's rulemaking and regulatory

activities have been counterproductive

with respect to the efforts of its other

programs. Furthermore, this is also

an area in which deadlocks call occur,

which in turn shows how the structure

of the agency can negatively interfere

with the application of its policy tools.

The analysis of the FEe and the EAC

also reveals two other important

observations: agencies can experience

an evolution of their internal tools to

compensate for the restrictions on their

external tools (the case of the FEe) and

agencies can lose part of their exter-

nal tools without statutory amend-

ments, which might create the need to

reevaluate what role the agency can and

should play in the future. Both of these

changes have not been discussed in the

policy tools literature and can present

cases for future research.



ENDNOTES
I. Because the rEC regulates money in the

political process, it was created under a
bipartisan model with the assumption
that the two parties will "check" each
other and neither party will be able to
take advantage of the other in enforcing
the law.

2. For an overview of the budgetary
constraints faced by the fEC, sec Scott
Thomas and Jeffrey Brown, "Obstacles
to effective enforcement of the federal
Election Campaign Act," /vdnnnistrativc
Lilw Review 52(2000): 575-60K.

3. FFe's other target group consists of
caiuiidiue connuutces, party coniniittees
and polittca! action connnittccs (PACs),
which FECA requires to file periodic
reports disclosing the money they raise
and spelld-this is the target group of
the disclosure program.

4. The authorities that have decision-mak-
ing pO\\'er over the FEC are Congress,
the Supreme Court, the President as well
as the appropriations and authorizing
committees that have jurisdiction over it.

5. Flection Assistance Commission. Abollt
t he LAC: 111 ission statemcn t. h ttp:/ /
www.eac.gov/mission_statement.
asp?format=none

6. As Montjoy and Chapin point out,
HAVA denies the EAC rule-making
powers. However, two duties of the EAC
GlI1 be considered regulatory: one comes
from the National Voter Registration Act
(NVRA) and asks the EAe to maintain
the national voter registration form and
the other duty of the EAe: is to develop
a program for accrediting nonfederal
laboratories for testing voting system
hardware and software.
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VOTER ID LAWS:
Preventing Fraud or Suppressing the \i()Ic?

A Panel Discussion Hosted
by the American Constitution Society

On October 26, 2007, the American Constitution
Society for Law and Policy hosted a panel discussion
entitled "Voter 10 Laws: Preventing Fraud or

Suppressing the Vote?" at the National Press Club in
Washington, D.C.The panel was moderated by Tova Wang

of the Century Foundation. Panelists included Julie Fernandes,

senior policy analyst and special counsel at the Leadership
Conference on Civil Rights; Deborah Goldberg, Democracy
Program director at the Brennan Center for Justice at the
New York University School of Law; Robert Kelner, partr-e::
and chair of Election and Political Law Practice at Covington &
Burling LLP; and Spencer Overton, Professor of Law at George
Washington University Law School. Below are several excerpts
from this discussion.

AN OVERVIEW OF THE VOTER ID LAW DEBATE

MS. TOVA WANG: Good afternoon, everyone. Thanks for coming.

I am Tova \Vang. I am at the Century Foundation, a progressive

nonpartisan think-tank here in D.C.

This is obviously a hot issue, as you all probably know, since the passage

of the I kip America Vote Act (1IAVA) back in 2002. It has become the

controversial hot button issue of election reform. Although HAVA, as

you probably know, only required II) for a small subset of people, a

lot of states took that as a cue to go even farther with it, and 25 states

now have II) laws that go beyond the mandates of the Help America

Vote Act. Six of those states require photo ID and now we have Georgia

and Indiana, and to some degree Florida, requiring government-issued

photo identification from every voter when they come to the polls, and

as you probably are aware, this is now the subject of [aj tremendous

amount of litigation with the Indiana case going to the Supreme Court

now and they've agreed to hear it.
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Basically, proponents of ID believe that
polling place fraud, in terms of people
showing up at the polls and pretending
to be someone else or using the name
of someone who is dead ... [is] rampant
and it goes undetected a lot of the time.
People don't get caught in the act, but
it does exist. They also believe that ID
is necessary for all sorts of things: get-
ting on an airplane, getting into federal
buildings. And so pretty much every-
one has one, and that for people who
don't have it, it's not really that big of a
deal to be able to get it. Opponents on
the other side point out actually that
there's ... extreme scarcity of polling
place fraud of the form that ID would
address and that this is really a solution
in search of a problem and that there
are large numbers of people who don't
have the requisite ID and that it is actu-
ally very hard for some people to get an
ID, so hard in fact that it amounts to a
poll tax.

There's a real divide in worldview when

you hear people talk about voter identi-

fication laws and the issue of fraud ...

This debate, as you may have noticed,
has become extremely political. .. [and]
has been from the beginning right
back when they were debating the Help
America Vote Act. There's a real divide
in worldview when you hear people
talk about voter identification laws and
the issue of fraud, and I think this was
really exemplified by Judge Posner's
opinion in the Seventh Circuit case that
was appealed to the Supreme Court

110 lACS

and the dissent. Now, I just want to
read you a little bit from those opinions
because I think they really demonstrate
the difference of worldview on this
subject.

This is Posner upholding the identifica-
tion requirement in Indiana, which is
the strictest in the nation: government-
issued photo ID. He says, "Even though
it's exceedingly difficult to maneuver
in today's America without a photo
ID (try flying or even entering a tall
building - such as the courthouse in
which we sit - without one), and as a
consequence the vast majority of adults
have such identification, the Indiana
law will deter some people from voting.
A great many people who are eligible
to vote don't bother to do so. Many do
not register and many who do register
still don't vote, or vote infrequently.

"The benefits of voting to the individu:
al voter are elusive (a vote in a political
election rarely has any instrumental
value, since elections for political office
at the state or federal level are never
decided by just one vote), and even
very slight cost in time or bother or
out-of-pocket expense deter]s] many
people from voting, or at least from
voting in elections they are not much
interested in. So some people who have
not bothered to obtain a photo ID will
not bother to do so just to be allowed
to vote, and a few who have a photo
ID but forget to bring it to the polling
place will say, what the hell, and not
vote rather than go home and get the
ID and return to the polling place. No
doubt most people who don't have
photo ID are low on the economic
ladder, and thus, if they do vote, are



more likely to vote for Democratic than
Republican candidates."

The Democratically-appointed judge
in dissent in that case said, "Let's not
beat around the bush: the Indiana voter
photo ID law is a not-too-thinly-veiled
attempt to discourage election-day
turnout by certain folks believed to
skew Democratic. We should subject
this law to strict scrutiny or at least in
the wake of Burdick, something akin to
'strict scrutiny light' and strike it down
as an undue burden on the fundamen-
tal right to vote."

VOTER ID LAWSAND
DISENFRANCHISEMENT

Ms. Julie Fernandes, senior policy
analyst and special counsel of the
Leadership Conference for Civil
Rights, discusses whether voter ID
laws have a differential impact.

MS. FERNANDES: First. .. I want
Usto really try hard to get away from
thinking of this issue through a
partisan lens and to go back to the
Constitution, because I think. .. this
ISanother one of those issues out there
~hat, unfortunately, has been turned
Into a partisan ... fight on the backs of
A.frican-American and Latino voters,
as well as older Americans and those
with disabilities.

So I'd like to reframe what we're talking
about here [in terms of] the Constitu-
tion .... We're talking about the fun-
damental right to vote. The Supreme
COurt in Reynolds v. Sims and other
cases has said that the right to vote is
fundamental [and] is preservative of all
other rights. So we're talking about not

whether. . .it makes sense or is rational
for states to have voter ID laws because
they serve some interest that they think

is worthy ....

... what's wrong with the poll tax is not

that it doesn't make rational sense; it

is that it's impinging on a fundamental

right to vote in a way that dispropor-

tionately impacts African-Americans and

Latinos .... 1think that's the way to look

also at voter ID laws.

Let's look at the poll tax. The poll tax,
in fact, makes sense. You pay $5 to vote.
You pay $10 to vote. Help subsidize
the election process. You know, it isn't
that much money, right? But what's
wrong with the poll tax is not that it
doesn't make rational sense; it is that
it's impinging on a fundamental right
to vote in a way that disproportionately
impacts African-Americans and Lati-
nos. Isn't that what's wrong with the
poll tax? Not that it doesn't make sense,
and I think that's the way to look also

at voter ID laws.

We've had photo ID laws for a long
time that say you have to show some
kind of ID at the polls. Some kind of
ID was often very broad in Georgia
before the more recent laws. It was 17
different forms of IDs that you could
show: a utility bill, a bank statement,
[and] other things. And then if you
didn't have your ID, then you could do
what ... I'll call an affidavit bypass. You
could essentially swear under penalty
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of law that you are who you say you

are, and then you could vote. [T]hose

kind of laws had typically ... been pre-

cleared by the Department of Justice

as not retrogressive when they were

imposed in various states .... [I]t was

not really impinging on the right to

vote. The kind of IDs that we're talking

about now are those that have a hard

requirement for a government-issued

photo ID that you have to show or you

don't vote.

THE POTENTIAL
DISPROPORTIONATE
IMPACT OF VOTER ID
LAWS ON MINORITIES

MS. FERNANDES: [There is a] balanc-

ing question of what is the seriousness

of the problem that others will talk

about [versus 1 what's the impact on the

fundamental right to vote, and this is

all done in the context of the intersec-

tion of race, which I hope we don't lose

in the conversation. So who do these

ID laws - ID laws like in Georgia

and Indiana, fall the hardest on? \Vell,

people who traditionally are facing bar-

riers at the polls, and I'll just have some

stats that you all may be very familiar

with. According to the Georgia Chapter

of AARP, 36 percent of Georgians over

age 75 don't have a driver's license.

J lave they lost their right to vote? What

about African-Americans? There was

a study that was done in Wisconsin on

the Heritage Foundation's website that

[found that] in Wisconsin, 80 percent

of men and 81 percent of women had

valid driver's licenses; 45 percent of

African-American men, 51 percent of

African-American women have driver's

licenses. That's a huge difference.

That's what I call the denial of the

right to vote ....

The Brennan Center did a study, a sur-

vey to try and get some better numbers

to look at the impact, and they found

that 25 percent of African-Americans

of voting age have no current govern-

ment-issued photo ID ....

ID requirements that have no affidavit

bypass also open the door to discrimi-

nation in the polling place. [Voter ID

laws 1 offer a wide range of discretion of

who to ask ID of, and whether tha tID

is going to meet your requirements. Is

it valid enough? And in the atmosphere

we know race-based discrimination is

still going on, that's going to fall more

heavily on minority populations.

VOTER ID LAWS AND
PRESERVING THE
INTEGRITY OF THE
VOTING PROCESS

The next panelist is Robert Kelner,
partner and chair of the Election
and Political Law Practice at the
law firm Covington & Burling LLP.
Mr. Kelner, a proponent of voter ID
laws, supports these laws as means
by which to ensure that the voting
process has integrity and elaborates
on this point.

MR. KELNER: You know, we, for

many, many, many years in this

country, have built into the election

system impediments to voting. \Ve'\'e

built into the system burdens on voting

for decades as have most other demo-

cratic countries around the world. The

most notable example is registration,



voter registration, which is a significant

burden on voting. There is ample re-

search showing that the voter registra-

tion laws probably reduced turnout

in elections by something like 5 or 10

percent. The longer away from Elec-

tion Day the deadline is, the greater the

impact.

We've had those laws relatively un-

controversially perhaps outside the

activist community for many, many

years because Americans understand

that to have a fair election system,

where people respect the legitimacy

of the vote, you need to have devices

in the system to deter fraud, and that

means hurdens on voting - burdens

that have to he modest, measured and

reasonable. Most Americans think that

requiring identification at the polls is

a modest and reasonable further step

in addition to the registration laws to

reduce the chance of fraud. And when

I say most, I mean, the polling is data is

overwhelming. You rarely sec levels of

support that we see for voter identifica-

tion at the polls, including, I might add,

very strong support within the minor-

ity community in these polls. It's, in

fact, hard to find people, something like

7 percent in the latest polling data, that

oppose voter identification laws.

So we have these laws to preserve the

integrity of the system. Do we know

that voter fraud is rampant? I mean,

that's certainly not my position - that

it is rampant. Do we know that it oc-

curs? \Ve know that it occurs in some

cases, and we're at the point, perhaps

I'm a cynic about human nature, but

I assume that in any situation where a

lot is at stake, whether it [is 1 money in

a commercial context or whether it [is 1

power in a political context, people will

exploit gaps in the system. People will

find the gaps in the system, and this is a

reasonable measure to address that gap.

I might add there has been some

very sophisticated research done very

recently on this issue. It's true there

didn't used to be much data on this

issue, but within the last six weeks, two

major studies have come out, one by

MIT and Caltech jointly, one by the

University of Delaware and the Univer-

sity of Nebraska. Both of those studies

found absolutely no indication that the

... Americans understand that to have

a fair election system, where people

respect the legitimacy of the vote, you

need to have devices in the system to

deter fraud, and that means burdens on

voting - burdens that have to be mod-

est, measured and reasonable.

voter identification laws that already

have existed in various forms had any

racially discriminatory impact. Indeed,

ironically, the MIT-Caltech study

found that there was an effect on voter

turnout, which was that it very slightly

depressed voting by white voters. The

Delaware study found no impact what-

soever in terms of a racial differential

effect. The Delaware study found no

effect on voter turnout overall, without

regard to race. And the Caltcch-Ml T

study found a slight impact, slightly
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statistically significant impact on over-

all voter turnout, but again, no impact

in terms of a racial differential.

The problem, however, is that much of

the debate so far has been based on

speculation, on anecdote, and on analo-

gies that are inexact .... We need data ...

That is the best and most current

research that exists on the topic. So

I reject the notion that there's really

any substantial evidence that these

laws have had any racially differential

impact. I would note that we have a

natural experiment here. We have a

range of different voter identification

laws that have come into play over a

period of years and so there is raw data

that the researchers have made use of.

THE NEED FOR DATA IN THE
VOTER ID DEBATE AND THE
IMPACT OF PHOTO ID

The third panelist is Spencer
Overton, Professor of Law at George
Washington University Law School.
Mr. Overton discusses the difficulty
in measuring voter impersonation,
the specific voter fraud that ID laws
aim to reduce.

MR. SPENCER OVERTON: [Wje don't

Iknow J how much voter impersonation

there is because we don't have the data.

\Ve do have some studies that show

very few convictions for voter imper-

sonation. But frankly these may be

unrepresentative because there may be
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some voter impersonation that exists

that doesn't result in a conviction.

I would agree with Rob that we arc

starting to get some data on the impact

of photo identification on voter turn-

out. I think ... [in I the MlI-Caltech

study race was isolated as a factor from

income and education. So perhaps a

white person and an African-American

of the same economic class may be

equally as likely to have a photo ID. But

that observation doesn't account for

the fact that there are more African-

Americans of lower education and

lower income levels.

I do appreciate that Rob has focused on

evidence. I think it is important to have

measured and reasonable procedures in

terms of voting. The problem, however,

is that much of the debate so far has

been based on speculation, on anec-

dote, and on analogies that are inexact.

A lot of the analysis is also based on an-

ecdotal evidence like "Mickey Mouse is

on the voter rolls, and therefore there's

the potential for fraud." The question

is: is Mickey Mouse voting? John Fund

talks about the terrorist being regis-

tered in Virginia. I had my research

assistant look into that. The Elections

Commission in Virginia looked into

the claim and could not find evidence

that the 9/11 hijackers were registered

to vote in Virginia. \Ve need data-we

can't just focus on anecdotes or imper-

fect analogies.

I recognize that polls show most

Americans support photo ID. But I

think there was a time when a lot of

people thought that the poll tax was

a very good idea. There are a lot of



people who thought that literacy tests

were very reasonable because they as-

sumed, "We want educated people to

make decisions in our democracy and

we'll have better decisions if people can

read the newspaper and engage in dem-

ocratic debate." With poll taxes, as Julie

mentioned, it is reasonable to believe

that "We'll have money to pay for more

machines and more poll workers and

we'll have smoother running elections."

Certainly, there were times when

people believed that poll taxes and

literacy tests were good, but after public

education about how these tools actu-

ally work to exclude certain segments

of the electorate, people come to a

different conclusion. And that's why for

me, at the end of the day, the photo ID

debate needs to be based on data, data

about the amount of voter imper-

sonation, and data about the adverse

impact of photo ID. We're moving in

that direction. I don't think that we're

qui te there yet.

DEFINING VOTER ID FRAUD

The final panelist is Deborah
Goldberg, the director of the
Democracy Program at the Bren-
nan Center at NYU Law School.
Ms. Goldberg discusses in more
detail the different types of voter
fraud and defends the position that
impersonation fraud does not exist
very often and this is the only type
of fraud that ID would prevent.

MS. DEBORAH GOLDBERG: I think

that it's really important that we use

our terminology very carefully. There's

a little bit of an Orwellian slippage

that's going on here when people talk

about fraud. Voter fraud, which is

the only thing that ID purportedly

addresses, is the intentional voting by

somebody who knows he or she is not

entitled to vote .... It is not registering a

bunch of people by pulling their names

out of a telephone book and putting

them onto the voter registration forms.

That is a type of dishonest activity, but

it is not voter fraud, and it is not ad-

dressed by photo ID.

Destroying voter registration forms,

because you happen not to agree

perhaps with a partisan affiliation of

the voter - that is dishonest activ-

ity. That docs occur. That is not voter

fraud, and it is not addressed by photo

ID. Vote buying, somebody pays

somebody to vote in a particular way.

That is not voter fraud, and that is not

addressed by photo ID. Stuffing the

ballot box ... or alternatively stashing

the ballots in the trunk of your car.

Both of those are illegal activities. They

are not voter fraud, and they arc not

addressed by photo ID.

Photo ID addresses one problem:

impersonation fraud. You are walking

into a polling place and claiming to be

somebody who you are not and voting.

Now, that's a logistically difficult thing

to do because you have to know in

advance who is on the registration list

that's not going to show up so that you

can come in and say that you're that

person. It carries a penalty, if you're

caught, of up to five years in prison and

a S 1a,ouo fine. If you're a non-citizen,

you can be deported for doing that. So

there arc huge disincentives for doing it

in order to get one extra vote. Statisti-

cally, the American voter is more likely
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to get hit by lightning than to commit

impersonation fraud, and that is the

only thing that photo ID addresses.

There arc real problems. I've men-

tioned four or five of them already.

[Djeccptive practices that people have

been using or intimidation techniques,

sending out flyers into low-income

neighborhoods telling people that

they should go to a different polling

place than the one that they're actually

assigned to, or on a different day than

Election Day. Those arc real problems.

There is a lot that has been proposed to

address that. That won't be addressed

by photo ID either.

Hacking an electronic machine. You

want to shift an election, that's a good

way to do it. It's the modern equivalent

of stuffing the ballot box. There are

lots of things that could be done to

protect the security of our electronic

voting machines. \Ve can prevent the

use of wireless components. \Ve can do

post-election audits. \Ne can do paral-

lel testing. We have a whole study of

the different things that you can do if

you're interested in how to protect your

electronic voting machines, but photo

ID will not do it.

So, from my perspective, what we have

here is the proverbial grenade to kill

the flea. There's virtually no prob-

lem, and the purported solution is far

more disenfranchising than the issue

that it is supposedly going to address.

In a nation where what we have is a

fundamental right at stake, it seems to

me that if we value it the way we value

our liberties, which we protect through
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a presumption of innocence, we should

have a presumption of eligibility, and

we should be rebutting that presump-

tion only with very clear and concrete

evidence that a particular voter is not

entitled to vote. \Ve should not be

setting up systems, whole systems that

disenfranchise categories of people

based on tal very generalized allegation

of dishonesty, and very little evidence

of impersonation fraud.

I also want to say one thing about

points that were made earlier. The new

studies of voter ID did not distinguish

between all these different types of ID.

If you lump them all together, you're

going to get a very different result

than if you separate out government-

issued photo ID from some of these

other types of ID that really don't

seem to have very much of an impact

and none of us are really worried that

much about. Secondly, in terms of

the widespread support for photo ID,

it isn't surprising that 80 percent of

[the I American public supports photo

ID when 80 percent of the American

public has photo ID. But what we know

is that when people become educated

about the large numbers - we're

talking about millions of people here

who do not have photo ID - public

support drops.

You know, the right to vote is the right

that belongs to all of us. 'vVeshould be

protecting it for everyone, and cer-

tainly, people should not be deprived

of it because they cannot produce a

government-issued photo ID.



SUPPORTING VOTER
10: BALANCING INTEGRITY
OF THE SYSTEM AND PRO-
TECTING VOTER RIGHTS

MS. WANG: Before I ask a couple of

questions and then open it up to the

floor, I'm going to give Rob an oppor-

tunity to add further comments that

he may have in response to what he's

heard.

MR. KELNER: Spencer says, well, look,

we don't really know whether there

is fraud. It's a valid question and, you

know, we'd love to sec some data. So

let's go out and get some data and until

we get the data, let's do nothing in this

area. Let's put everything in abcy-

ann: until we have the data. And you

know, I might sometimes agree with

that approach, but the reality is the

courts have not taken that approach,

and it's so interesting because I hear

echoes of the campaign finance debates

throughout this debate over the photo

ID laws ....

\\'e more or less took the position that

Spencer's taking in the Mcc.onncll case,

the McCain-Feingold campaign finance

case. \\'e said, what corruption? What

appearance of corruption? Let's see

real data to establish that soft money

contributions established some kind of

corruption or appearance of corrup-

tion. But the court said no, you don't

really need that even though this is a

first Amendment fundamental rights

context. \Ve think it's reasonable to

think that people might believe there's

some connection here. We're not going

to require hard data ... There was an

absence of data, hut the Supreme Court

didn't care.

So the law is, and it is broadly in the

area of regulating political speech, that

where there's a serious government

interest at stake in the integrity of the

system, whether it be with regard to

corruption, whether it be with regard

to election fraud, that there is great

deference to the legislature to regulate

the process in reasonable ways. And

ultimately, this is a question, I believe,

that is up to the legislatures and to the

people through direct balloting to de-

cide where that reasonable balance is ....

... we already have a system with very

high hurdles to voting. We've had that

for many, many years. So the argument

we're hearing today ultimately really has

to be an argument against the entire

voter registration system.

If you believe that voter integrity is of

paramount importance and if you be-

lieve that modest steps should be taken

to improve voter integrity, then there's

a perfectly sound basis for supporting

photo ID laws. Now, we might debate

whether the burden is modest or not,

but again, there I think we can look at

the data that already exists, which is

pretty compelling and we can look at

the reality that we already have a system

with very high hurdles to voting. 'We've

had that for many, many years. So the

argument we're hearing today ultimate-

ly really has to be an argument against

the entire voter registration system.
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Finally, the argument that the photo

identification laws are inadequate or

unsound because they don't address

all of the other forms of corruption.

Again, very much the same debate that

came up in the McConnell case over

campaign finance regulation, and again

the court said you don't have to deal

with the entire problem all at once. You

can take reasonable steps to attack the

problem.

CLOSING THOUGHTS

MS. WANG: Let me chime in on this

debate over the studies that were done.

The Mike Alvarez, Jonathan Katz, Celia

Bailey study out of Caltech, I think,

actually the takeaway from that study

is that 11) disproportionately burdens

low-income and ... less educated voters.

And when you take that into account

since unfortunately in this country

minorities tend to be poor and tend

to have less education, there probably

is some overlap, but they separated it

out. ...

Let me go to Spencer for one second

and ask him if he agrees that it's ap-

propriate, as may have [been 1 done in

Mcc.onncll, to not really worry about

whether there is data or not or evidence

and just sort of go with their instincts

on this as I think, you know, you might

have seen happen with Judge Posner or

the court in Purcell ....

MR. OVERTON: My understanding

is that in McConnell there was an ex-

pansive record below that the Brennan

Center was very much involved in com-

piling. And the point was to determine

whether the campaign finance law was
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overinclusive in preventing a protected

liberty interest that posed no danger

in terms of the state interest, or under-

inclusive in terms of not preventing

activity that posed the danger that the

state had an interest in preventing.

There were several numbers. With re-

gard to the Indiana photo 11) case, the

Seventh Circuit and the lower courts do

not adequately grapple with [question

such as 1 how many instances occur in

which a photo II) requirement would

prevent people from casting a ballot

who were legitimately registered voters.

f low many times in the absence of a

photo ID requirement are improper

voters coming to the polls to engage in

voter impersonation? To what extent is

the state's interest in preventing voter

impersonation furthered by this I D
. "(requirement ....

[T]here just hasn't been that type of

sophisticated analysis, but Deborah, let

me defer to you on that.

MS. GOLDBERG: I think that there's a

real false analogy to draw between cor-

ruption and the appearance of corrup-

tion, and fraud and the fear of fraud.

And the reason for that is because, as

Spencer mentioned, there's a lot of

evidence out there of actual corrup-

tion. \Ve have lots of prosecutions. \Ve

had lots of testimony short of actual

prosecutions about how the money

influenced ... the system, by members

of Congress who had experience in the

matter and could talk about it from

their own firsthand observations. And

the reason that the court was willing to

recognize both actual corruption and

perception of corruption as legitimate



interests that could support regula-

tion was because they understood that

there was lots of actual corruption

and the perception was probably very

well-founded in many cases, even if it

couldn't be proven in all of the cases.

fraud is a different situation. There

- again we are talking about imper-

sonation fraud. There is no evidence

that there is widespread impersonation

fraud, and the fear that is being fos-

tered is being fostered because people

arc not focusing on what they're talking

about. I am all for step-by-step mea-

sures to prevent dishonesty in elections,

theft of elections, or destruction of

voting rights, but it would seem to me

that it would make the most sense to

focus on the real problems and not just

supposedly take baby steps by focusing

on something that is completely not

damaging to the system ....

MS. FERNANDES: I just wanted to

add that I don't want to lose sight of

the racial impact of these laws ... the

laws that I'm talking about are voter

In laws that involve ... the requirement

of state-issued voter ID where there

is no affidavit bypass. I don't like this

conf1ating of all voter ID laws.

As Deborah said, if you look at voter

II) law in an aggregate, you're getting a

very convoluted picture of the impact.

The impact that we need to look at,

they looked at in the Georgia case, and

that they're looking at here in Indiana

is about government-issued photo ID

as a necessary requirement with no

bypass .... They showed in Georgia

[that I there's disproportionate impact

on African-Americans there and older

Americans, people with disabilities ....

[P [cople who are proponents of voter

II) laws are doing it in order to stop

certain people from voting, whether it's

a political interest or any other kind of

interest, that's why they're promoting

them. And they've this whipped-up

notion of polling place impersonation

[to instill fear in people I. It's funny they

argue sometimes [that] we need voter

ID laws to restore the sense of integrity

in the election system.

If you have to come in and you have

to prove your citizenship before you

can get your free ID, then the ID is

not so free.

MS. WANG: I'm just going to ask one

more question and then I'm going to

open it up to the audience. Deborah,

let me throw this to you. Why not just

provide ID to everyone for free and

then that's your answer?

MS. GOLDBERG: \Vell, the question is

what do they have to do in order to get

the free II)? If you have to come in and

you have to prove your citizenship be-

fore you can get your free ID, then the

ID is not so free. Because if YOll have

to go and get a new birth certificate, or

you have to go out and get a passport,

or you have to go and get naturaliza-

tion papers, it can cost up to $200 ....

It's not as simple as it sounds.
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QUESTIONS FROM
PANEL ATTENDEES

I have a question for Robert Kelner.
[T'[he recent studies show very little
impact of voter ID laws. Is your posi-
tion that the impact is going to be
minimal or is minimal, even if there is
no bypass and if it's government ID?
And if that is your position, what do
you say about the fact that so many
people in the United States don't have
government ID? The only conclusion
that I can draw from your position is
that you are coming from a position in
which millions of Americans wouldn't
be voting anyway. In other words, it
doesn't matter that we're requiring
these IDs because there are millions
of Americans who simply aren't
interested enough to vote. Is that your
position? Because obviously there
are millions of people who don't have
government ID.

MR. KELNER: Well, that's certainly

part of the calculus. I mean, we don't

know - I think Spencer cites a figure

in his Michigan Law article of up to 20

million Americans that don't have driv-

er's licenses or something to that effect.

Vve don't know how many of those are

people who would vote or would not

vote if having a driver's license was an

issue or was not an issue. We just don't

have data on that or a sense on that.

Now, I don't rule out the possibility

that voter identification laws might

depress overall voter turnout. The data

so far doesn't remotely support that,

but I don't rule out the possibility. In

my judgment, we're going to have some

compromises that we have to make to
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ensure election integrity. We've already

made many of those compromises. And

they've already resulted in depressed

voter turnout in this country. So I don't

see this particular issue as materially

different from other instances in which

we have made that tradeoff in the past.

MR. OVERTON: I just wanted to say

that I agree with Rob that the data is

not the alpha and the omega; it's not

everything. But it is important. It's

important to understand both the

magnitude of fraud and the magnitude

of voters who will be excluded so that

we can engage in a sensible cost-benefit

analysis. I agree with Rob that values

arc at play here.

Now, there arc some other people who

don't believe that everyone should

be able to vote, and that it is good to

require that voters jump over a hurdle

or show some effort in some other wa)'.

Yes, there are different values that we

have about voting, but we need the

facts so we can have an honest conver-

sation about our different values.

finally, there is the entrenchment

argument - the concept that just as

politicians engage in gerrymandering

to benefit their incumbency or their

party that they will twist election rules

in order to shape the electorate in a '.vay

that benefits them. Rob brings it up in

the campaign finance context to oppose

campaign finance regulations. It's a

legitimate argument, at least to me, and

I think it has relevance in the photo ID

context. So data, values, entrenchment,

these arc all, I think, big concerns.

MS. GOLDBERG: I would like to take

head-on the argument that because



we're disenfranchising voters all the

time, we can do it more and more

without any repercussions. I would

agree voter registration is, in fact, de-

pressing voter turnout. And I actually

think that there's a lot more that we

could be doing to make voter registra-

tion easier in this country and less of a

deterrent to voting ....

I also wanted to address the claim that

people in other countries do it all the

time. In fact, in England, you do not

have to show 10 to vote. In Canada,

you do not have to show ID to vote. In

Sweden, you do not have to show 10 to

vote. In Denmark, you do not have to

show ID to vote. In Germany, you have

to show ID to vote, if you're voting

somewhere where you're not registered.

But in most established democracies

- we're not talking about emerging

democracies - but in most established

democracies, you do not need to show

ID to vote.

[W]e wanted to know how an

identification system - a universal

identification system - would resolve

those issues of disparate treatment

when presenting the same document

on Election Day to participate in

the election?

MS. WANG: Rob, do you want to ad-

dress that? What do you do about the

implementation problem, poll workers

sort of taking it into their own hands as

to who to ask for ID and whom not to?

MR. KELNER: I think you have that

problem with or without the photo ID

laws. And one of the problems with

the data actually in these studies is that

it's hard to isolate whether the studies

arc ref1ecting the impact of the laws, or

whether they're reflecting the impact of

the way in which the laws arc being en-

forced or not enforced. And you might

certainly have - I'm sure you do have

- instances around the country where

the poll watcher, who is, as you know,

could be just about anybody is imple-

menting his or her own version of what

the law is or what the law should be.

So I don't think that issue - the issue

of fair implementation - fundamen-

tally gets to whether photo ID laws arc

a good thing ... or a bad thing, because

I think you have that problem no

matter what the registration and voting

laws arc.

Rob, do you think there actually is

impersonation fraud?

MR. KELNER: I don't think, as I said

earlier, that voter fraud is rampant.

That's my own personal view. Oth-

ers on my side of the debate may have

taken other positions.

Let me make real briefly one related

point which is on the question of anec-

dote versus data. Again, in the cam-

paign finance context, in the Mct..onncl!
case, the Supreme Court didn't look to

data. They looked to anecdote. They

looked to many, many anecdotes and

said we think this is enough. We gener-

ally get the idea. Spencer has taken

issue in his writings with relying on

anecdote in this area. I actually think

the courts ... [do rely 1 on episodic ex-

amples, on common sense, on whether

it's reasonable for the legislature to an-

ticipate a problem. That's the position

that our Supreme Court has taken.
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I have a question ... for those who
are against the voter ID laws. Do you
foresee a time when voter ID laws may
be necessary, and, if so, what would
that time look like?

The threat posed by an electronic

voting machine that has no paper trail

or that has a paper trail that nobody

ever audits is far more serious than

any impersonation fraud that we're

seeing now.

MS. GOLDBERG: \Vell, if somebody

were to prove to me that there was

widespread impersonation fraud, then

I might think about voter ID since

that addresses that problem and that

problem only. We, at the Brennan

Center, have done some fairly serious

studies about what are the real threats

to our elections. The threat posed by

an electronic voting machine that has

no paper trail or that has a paper trail

that nobody ever audits is far more

serious than any impersonation fraud

that we're seeing now. Why arc we

spending all of this time and energy

trying to force people to show gov-

ernment-issued photo ID when we're

ignoring problems that arc far, far more

threatening to the actual outcomes of

elections?

Even if we actually had no idea about

the levels of impersonation fraud, the

question then is as a constitutional

matter and a value matter, when the

right to vote is at stake, where is the
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presumption? Should the presumption

be that the voter is dishonest and not

entitled to have a right to vote, unless

they overcome some proof burden to

show that they actually are entitled to

vote? Or should the presumption be

that people who seck to register and

vote are entitled to register and vote,

unless somebody who's trying to stop

them from registering and voting has

a reason to believe and evidence to

show that they're not entitled to do

so? It seems to me that in a democracy

where the right to vote is preservative

of everything that we stand for, the

presumption should be on the side of

the voter.

I have one quick comment on all those

anecdotes, but I don't know how much

clout it has. Mr. Kelner, you referred

earlier to the problem of lax enforce-

ment being an issue. In 2004, I was a

poll monitor for the election done in

Detroit, Michigan, and I think that

over-enforcement was [a very big]

issue. [T] he city clerk had actually

instructed all the polling stations to

check ID before allowing someone -

before giving them a ballot to vote. And

that wasn't even 011 the books. So they

were essentially enforcing a law that

didn't exist.

My question for the entire panel is
whether all this discussion about
voter 10 laws is really kind of miss-
ing the forest for the trees, and if
we're talking about access to the polls,
whether we should really be talking
about expanding people's ability to
vote beyond the 12-hour window on a
single day?



MR. KELNER: \Vell, I think the

example of enforcement of a law that

isn't even on the books helps make my

point that whether you have the photo

ID laws or not, you're going to have

poll watchers, you're going to have city

clerks sort of making up the rules as

you go along. That's a problem inher-

ent to the system, one way or the other.

I think that there's great variety among

districts across the country in terms of

districts where you have county clerks

who really understand the rules, others

where they don't, others where they're

not even making an attempt to follow

the rules, but they have their own no-

tions. And again, I don't think that re-

ally speaks one way or the other to the

utility of photo identification laws.

MS. WANG: I'm just going to pick up

for a second on this question. Over the

last five years, I guess since the 2002

election, the Department of Justice has

actually made it a huge focus to go after

election fraud and individual voter

fraud as well. And they have this whole

project devoted to it and they have this

whole program on Election Day and

there have not been a lot of prosecu-

tions. Why do you think that is?

MR. KELNER: Well, I don't know ....

It's often difficult to know until several

years have gone by what actually is in

the pipeline of the system. So I don't

think we'll really know, probably for

a few more years, whether there are

J.ny prosecutions emerging or not. I

also don't know how truly zealous that

effort has been. I think we've seen a

little bit through the window of the

u.s. attorney's investigation, the extent

to which there was disagreement even

within the government really as to

whether to press that effort. So it's hard

to assess as an outsider how zealous the

effort has been.

There are cases in every election across

the country of election fraud, of voting

fraud of one kind or another, although

to be sure, less commonly, fictitious

voting. Even today, there is remarkably

little enforcement of any of those laws,

including coming from the Justice De-

partment, partly because it's extremely

difficult to enforce, partly because I

think U.S. attorneys out in the field

don't view this as a top priority issue.

It historically has not been an area that

[the 1 Justice Department has enforced

very aggressively. That's just the reality.

MS. GOLDBERG: There arc a lot of

things that could be done, that are not

being done, or that arc being done in

some jurisdictions, but not in other

jurisdictions to make voting easier.

There are states that give you a two-

week period in which to vote. There

are states that allow you to register and

vote on Election Day. There's currently

a state that enables 16-year-olds to

pre-register when they get their driver's

license and have the registration kick

in when they turn 18. So there are lots

and lots of different things that we

could all be thinking about and should

be thinking about to make it easier for

people to register and make it easier for

people to vote in this country.

And I think that we also should be

thinking about the problem that

Rob alluded to, which is the fact that

what we have right now in this coun-

try is a total crazy quilt of election
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administration. Not only do we have

50 states with different systems, but

even within a single state, we often have

hundreds of counties, all of which ...

implement their own state laws. There

should be fundamental, national

standards below which the states don't

drop, and we don't have those in this

country, and we should all be advocat-

ing for them.

Mr. Kelner, this is for you. [I]f there
[were] data that [showed that] for
every legitimate case of fraud that was
prevented - you fill in the number
- 100, 1,000, whatever people who
would have voted didn't vote? If there
was that data, would you concede that
voter ID laws are not rationally relat-
ed to legitimate government purpose,
or would there still be a basis for even
under rationality review supporting
those laws?

MR. KELNER: You know, I think as a

notional matter, if there were a really

dramatic divergence between the

number of people who, as you say,

are ... intercepted and sort of impeded

in some way from voting, versus the

number of people who are caught as

frauds, or if there were really dramatic

divergence, I would certainly entertain

the possibility that these laws are not

reasonable and effective.

Part of my point, though, is that we're

each going to draw that - we're each

going to do that calculus a little dif-

ferently. It's fundamentally a value

judgment as to weighing, on the one

hand, some impediment to the right

to vote versus, on the other hand, the

need for integrity in the system. And
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there's no mathematical way to strike

that balance.

Before we have that kind of data, I

would want to see some indication

that we're talking about a serious im-

pediment to voting, rather than what I

perceive, and I think the vast majority

of Americans perceive to be modest,

additional steps to deter voter fraud,

enabling anybody to vote with the

proper identification, certainly requir-

ing people to obtain that identification.

And I suspect, over time, people would

adjust to the new rules, to the extent

that they don't already have identifi-

cation. I also suspect there arc many

people who with photo ID would not

vote, and without photo ID, the same

people would not vote. That's another

relevant statistic one would have to

look at, comparing the world as it is

today to the world as it would be after a

photo 111requirement.

MS. WANG: I think we're going to have

to let Rob have the last word ... thank

you so much to all the panelists.

(END)

I. Editor's note: HAVA requires that voters
who register by mail and have not previ-
ously voted in a federal election present
current and valid photo identification
or a copy of a current utility bill, bank
statement, government check, paycheck,
or other government document that
shows their names and addresses. Voters
who submit any of these forms of identi-
fication during registration are exempt
from this requirement as are voters
entitled to vote by absentee ballot.
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KENYA:
Clinging to Democracy in Fragile Times

Pia Anthonymuttu

Democracy does not guarantee that the best leader will be chosen.

Theoretically, however, democracy docs guarantee that each individual

possesses the right to choose. Thus, it is no small wonder that the

incidence of a miscarried national election falls under heavy scrutiny.

Such has been the case for Kenya, which for some time now has been

regarded as one of the few burgeoning bastions of democracy and

political stability in Africa.

The recent political imbroglio in the days following Kenya's Decem-

ber 27th presidential election have left many observers puzzled and

concerned about the country's adherence to the democratic mainstay

of free and clean voting. While prominent Kenyan politicians have

dismissed the lashing criticisms of their nation's election process as

hasty judgments, the escalation of violence in the election's aftermath

has drawn former U.N. Secretary General Kofi Annan into brokering

negotiations between Kenyan President Mwai Kibaki and the Orange

Democratic Movement (ODM),s leader and election runner-up Raila

Odinga twww.cnn.com/worid 200B). Odinga's allegations that Kibaki

fraudulently won the election, along with substantiation of a tampered

vote count, has sparked riots, ethnic-based insurrections, and human-

rights violations in pockets of Kenya (NPR 20(7).

Though there is promise for resolution between Kibaki's government

and Odinga's supporters, the evidence of foul play in the election and

the subsequent riots demonstrate a breakdown in Kenyan democratic

institutions. Moreover, the riots indicate that Kenya both needs and

wants to retain the democracy that has been the country's prevailing

system of governance since it declared its independence in 1963.

Though they may be subversive, the post-election riots can be inter-

preted as an expression of Kenyans' fervor and conviction in the demo-

cratic election process. The voters' outrage at the possible corruption of

this process has unfortunately led to massacres and marauding, which

indicate weaknesses in Kenya's stability; but the ire raised by possible

election-rigging can be attributed to two factors - (1) the election

outcome docs matter to Kenyans in their day-to-day lives, and (2) those

with political power are also those tied to greater economic power.
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The political complacency underscored

by declining voter turnouts in North

American elections stands in stark

opposition to the political atmosphere

in Kenya. Unlike many of its Western

counterparts, Kenyans, living in such a

young democracy, are eager to exercise

their political right to vote. This may be

intertwined with the second, and per-

haps more potent, reason for the recent

riots - namely that political clout and

economic affluence are inextricably

linked.

Milton Friedman noted the "intimate

connection between economics and

politics" (Friedman 1962,8). In Kenya,

the ODM's declaration of economic

boycotts specifically targeting Kibaki's

supporters, many of whom are affluent

members of Kenya's business elite, un-

derlined and served as evidence of that

connection. ODM Chairman Henry

Kosgey asserted, "These individuals are

using the wealth they have created from

our open democratic system to under-

mine the rule of law and democracy

in Kenya in order to pursue narrow

personal interests" (Orlale 2(08). Ko-

sgcy's argument is steeped in the idea

that the largest slice of the economic

pie is distributed to those who have

the power to directly influence poli-

cies regarding the economy - in other

words, Kibaki's supporters.

Kenya's tribal factions have made

Kibaki and Odinga ethnic representa-

tives of the Kikuyu and Luo tribes,

respectively. Kibaki's political sup-

port stems mainly from the Kikuyus,

who have been the most prosperous

of the Kenyan tribes; this prosperity

has fostered the Luos' hostility against
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the Kikuyus (Gettlernan 2(08). Tribal

grievances against Kibaki's Kikuyu sup-

porters are based on the understanding

that they politically and economically

outmuscle other tribes. The rampant

bloodshed since the election has been

considered ethnic cleansing, in which

thousands of Kikuyus and I.uos have

been displaced or butchered based on

their tribal associations (Gettlcman

2008). Hence, the breach of confidence

in the election process weighs heavily

on Kenya. Democracy is meant to be

the uniting force that affords equity

to all tribal voters. Plainly put, Kenya's

ethnic divisions need democracy to

quell blatant political partiality.

But do Kenya's current failings indi-

cate Africa's inability to handle its own

affairs? The continent has suffered

a history of violent and tight-reined

leadership, churning out in recent

decades the likes of Zimbabwean

president Robert Mugabe and Ugandan

General Idi Arnin, who staged a mili-

tary coup d'etat in Kenya's neighboring

country (" 1971 Ugandan coup d'etat"

20(8). However, Africa also engendered

the revolutionizing force of Nelson

Mandcla. Adhering to untainted

democratic election processes is vital in

Kenya's efforts to sidestep the trapdoor

of tyranny that awaits any developing

country's evolution towards a stronger,

healthier, and wealthier state.

For Kenyans, democracy directly af-

fects their day-to-day lives; it proffers

sovereignty, tribal co-existence, and the

opportunity for prosperity. Corrup-

tion of a presidential election dearly

has great ramifications, and Kenya

is learning a difficult lesson: young



democracies, stable as they may seem

to be, can quickly descend into chaos in

a post-election period following a hotly

contested election. Because democracy

is essential to Kenya's political peace, it

may be wise for the international com-

munity, through an organized body,

to lend support to emerging democra-

cies during their election processes

(c.g., through effective monitoring

and ensuring comprehensive transpar-

ency). Though this course of action

may be regarded as an infringement

of sovereignty, a young democracy can

reap long-term benefits from establish-

ing a political culture of accountability

coupled with credibility as a legitimate

democratic state within the interna-

tional community. Kenya is now endur-

ing international pressure to restore its

tarnished reputation as a scrupulously

democratic state, but only time and

compromise will determine how the

country fares.
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THE MARKETPLACE HAS
REPLACED AMERICAN
PARTICIPATION IN DEMOCRACY
Sven Jones

American democracy has a flaw: its citizens rely only on voting to be

heard. \Ve have no mechanism by which to stimulate public discussions

on important issues among ourselves. Individuals' direct participa-

tion in affecting the common good has somehow been bypassed. 'What

began as public participation in the republic has been transformed into

simple popular demand for information; by watching, listening, read-

ing, and occasionally voting, we seem to believe that we are civically

engaged.

Generally, Americans formally participate in the political system by vot-

ing for their leaders. But voting is not enough, and too few exercise that

right. American government cannot be considered a democracy if its

legitimacy is dependent solely upon a vote taken every few years. Other

than taking advantage of voting on rare special initiatives or referen-

dums, Americans have retreated from active, frequent civic engage-

ment. We have shirked that citizens' work and ceded it to the market-

based media; and to justify our lack of participation, we tell ourselves

that the media can articulate our voice. When a major concern surfaces

between elections, we have faith that our representatives will respond

to the "market" pressure exerted by the media. The American people's

interests, then, are determined not by the merits of a given position, but

by its digestibility. This is a result of our withdrawal from regular public

debate.

To reestablish a true deliberative democracy, we must participate in de-

cision making more often, rather than relying on the media to convey

our wishes. \Ve must develop our knowledge about the issues, so that

we may intelligently formulate policy directions through debate and

deliberation. We should not depend upon media professionals' pre-

packaged analysis; they have not been elected to represent us, and they

should not speak for us.

Passive media consumption is not the same as engaging in democratic

dialogue. A broadcast allows its audience to do other things while

absorbing the news of the day, from driving home to eating lunch or
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sifting through light office work. Read-

ing the paper while drinking one's Sun-

day morning coffee may be a pleasant

distraction from the week's troubles,

but is again merely a passive means of

taking in information. There is no reci-

procit y in that; there is no engagement.

Passively absorbing information is not

the same as engaging in active public

dialogue, and it docs not challenge

our knowledge or allow for two-sided

discussion.

Without a working mechanism for

open discussion among peers, decision

makers must seck their constituents'

opinions and will by different means.

Other than elections, our collective will

is not measured by our votes. Rather,

our will, which indicates a momentum

for change, is known only by the vol-

ume of information that we consume.

In the democratic model described

here, decision makers base decisions

on their understanding of the public's

interest, rather than on stated public

will. Public interest, then, is inferred

by the public's consumption of news.

In this case, a journalist writes a story,

and if it appeals to the public, then

members of the public buy more

papers, listen to the radio more, and

watch more television. This market

activity indicates increased interest,

which translates into increased demand

for political movement. Thus, politi-

cians understand media consumption

as an expression of the public's desire

for action on an issue. Politicians feel

this pressure because if they do not,

then they risk having their leadership

reported as ineffective, insensitive,

or indecisive. In this way, the media

marketplace has replaced more direct

forms of participation.

In a democracy, the media is crucial

for communicating facts and offer-

ing dissenting opinions. However, it is

only one element of cultivating public

discussion. The media is an essential

ingredient in democracy, but it is not

sufficient for a real democratic dia-

logue. Without public discourse, the

media, rather than individual citizens,

makes decisions.

Deliberative democracy offers us an

opportunity to define ourselves and

provides freedom for collective self-

determination. We can find increasing

freedom and empowerment by finding

a way to speak up and be heard, and

by taking part in the political process.

Ilowever, in order to do this, we must

not rely on the press to make known

our will. Instead, we must create a

mechanism for public discussion and

deliberation. \Vithout this, we risk los-

ing the ideal of democracy upon which

the republic was founded.
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