
GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT  OF HOUSING AND COMMUNITY DEVELOPMENT

WASHINGTON, D.C.

ORDER

Before the Mayor’s Agent for D.C. Law 2-144, the Historic Landmark and

Historic Preservation Protection Act of 1978.

HPA No. 80-199, Application for a demolition permit for a building located

at 1020 33rd Street, N.W., Lot 831 in Square 1184.

HEARING DATES : June 5, 23, 24 and 25, 1980

FINDINGS OF FACT:

1. Applicant, The Potomac Electric Power Company (hereinafter “PEPCO”),
has applied for a permit under Section 5 of the Historic Landmark and Historic
District Protection Act of 1978, D.C. Law 2-144 (hereinafter “the Act”), to
allow demolition of a structure owned by it in the District of Columbia on
Lot 831 in Square 1184 known as the PEPCO Substation Number Twelve to
allot; for replacement facilities.

2. The subject square is in the Georgetown Historic District, which
was designated as a Category II Landmark on the District of Columbia’s Inventory
of Historic Sites, and has been listed in the National Register of Historic
Places.

3. On February 13, 1980, in accord with Section 5(b) of D.C. Law 2-144,
the permit application was referred to the Mayor’s Agent for D.C. Law 2-144.

4. In accord with Section 5(b) of D.C. Law 2-144, the application was
referred to the Joint Committee on Landmarks of the National Capital
(hereinafter “the JCL”), which serves as the Historic Preservation Review
Board. On April 17, 1980 the JCL recommended that the demolition permit
not be granted because the building contributes to the character of the
Georgetown Historic District and therefore its demolition would be inconsistent
with the purposes of the Act as set forth in Section 2(b). (Exhibit Nos. 5
and 7)
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5. In accord with Section S(b) of D.C. Law 2-144 and the Old Georgetown
Act (Public Law 808 - 81st Congress - H.R. 7670 D.C. Code 5-801, 64 Stat 903),
the application was referred to the Commission of Fine Arts (hereinafter “CFA”).
On March 11, 1980 the CFA took the following action: "OG 80-35. Issue permit
for demolition on site as proposed; note that south and east walls of existing
Conduit Building at corner of 33rd and K Streets, N.W. will be stabilized,
retained and restored as part of the new construction on the site. Submit
designs for new construction as ready with understanding that conceptual
exterior design sketches have been reviewed and considered out of character
with historic district." (Exhibit Nos. 3 and 49)

6. Pursuant to Section 2.5(a)(7) of the Rules of Procedure (hereinafter
"the Rules") pursuant to the Act, a Notice of Intent to schedule a public
hearing to consider HPA No. 80-199 dated April 25, 1980 was issued.
(Exhibit No. 6)

7. The Applicant filed a claim form for D.C. Law 2-144 for HPA No.
80-199 on May 5, 1980. However, it was noted by letter attached to the
claim form that by letter of April 28, 1980 to Robert L. Moore, Director
of the D.C. Department of Housing and Community Development, the Applicant
requested Mr. Moore to promptly return the subject application to the
D.C. Department of Licenses, Investigations and Inspections for issuance.
The Applicant stated further that without prejudice to their request of
April 28, 1980, they were returning the claim form. On the form the
Applicant claimed that (1) their permit request was necessary to construct
a project of special merit; (2) denial of the permit will result in
unreasonable economic hardship to the owner; and (3) the demolition of
the building or structure is consistent with the purposes of D.C. Law 2-144
as set forth in Section 2(b). (Exhibit Nos. 8 and 9)

8. Materials required by Section 3.3 of the Rules were filed by the
Applicant on May 16, 1980. (Exhibit No. 17)

9 . By letter dated May 21, 1980 Don’t Tear It Down, ANC 3A and its
Chairman, and Georgetown Citizens Association filed as Parties in Opposition
in this case. The three, organizations oppose the issuance of the demolition
permit on the ground that the building involved contributes to the character
of the Georgetown Historic District, that the demolition of the building is
not necessary to construct a project of special merit and that denial of the
permit will not impose an economic hardship that term is used in D.C. Law
2-144. (Exhibit No. 18)

10. On Thursday, June 5, 1980, Monday, June 23, 1980, Tuesday, June 24,
1980 and Wednesday, June 25, 1980 the Mayor’s Agent conducted a public hearing
on the application. During the course of the hearing sixteen witnesses were
heard and fifty-four exhibits admitted into the record. The record was left
open until close of business Monday, June 30, 1980 to receive various i items
discussed during the hearing. The record was left open until close of
business July 14, 1980 to allow the Applicant and the Parties in Opposition
to file briefs on the application and proposed Findings of Fact and Conclusions
of Law. Eight additional exhibits were entered during this time.
(Exhibit 59)
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11. The first order of business at the hearing was consideration of
procedural matters. The following objections were raised by the Counsel
for the Applicant:

(1) That the proceeding should not go forward and that the Applicant
was entitled to have the application returned forthwith. Applicant
reasoned that in this case D.C. law required referral only to
the CFA; that the CFA approved the issuance of demolition permits
due to its determination that the subject structures did not
contribute to the historic district; that the Mayor’s Agent is
required by Section S(b) of D.C. Law 2-144 to consider the CFA
recommendation ; that the CFA recommendation was legally sufficient;
that the Mayor’s Agent improperly refused to consider the valid
CFA recommendation; and, therefore, the permits must be issued as
a matter of lax.

(2) That the referral and transmittal to the JCL by the Mayor or
Mayor's Agent was accomplished by improper procedures. It was
stated that the failure to adhere statutory requirements made
the transferral and subsequent participation of the JCL null and
void.

(3) That the rules made pursuant to D.C. Law 2-144, and specifically
Section 2.5(a)(3) of those Rules, are unconstitutionally vague,
arbitrary, and lack sufficient standards for review as they apply
to this case. It was argued that, as occurred in this case, there
are no standards to determine when a property subject to the Oil
Georgetown Act is also subject to referral to the JCL.

(4) That the Applicant should not have the burden of proof. In this
context it was argued that the Commission of Fine Arts had approved
the Applicant’s plans and recommended that the permits should be
issued and, therefore, the burden of proof should be on those in
opposition to the issuance of permits.

(5) Applicant also objected that there was no standard definition and
no established criteria, under which the Georgetown Historic
District was designated a Category II Landmark by the Joint Committee.
Therefore there is no standard to guide the Mayor in determining
whether a structure does or does not “contribute to” the historic
d i s t r i c t . Because there are no standards, delineating the criteria
for contribution to a historic district, the Applicant argued that
it is spurious to find that a structure does or does not contribute
to the historic character of Old Georgetown. Secondly, it was urged
that this fact renders the act unconstitutionally vague, as it
applies to this case.
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The Mayor’s Agent made the following ruling with regard to the above
stated preliminary objections by the Applicant:

(1) Section 5(c) of the “Historic Landmark and Historic District
Protection Act of 1978” states that within one hundred and twenty (120)
days after the Review Board receives the referral, the Mayor shall,
after a public hearing, make the finding required by subsection (e)
of this section: Provided that the Mayor may make such finding
without a public hearing in the case of a building or structure
in an historic district or on the site of an historic landmark
if the Review Board has advised in its recommendation that the
building or structure does not contribute to the historic district
or the historic landmark. Sections 2.5(a)6 and 7 of the Rules
also state “After receipt of a recommendation from the Commission
or the Review Board that the building or structure does not
contribute to the historic landmark or historic district, the
Mayor will take one of the following actions.. . . In all other
cases, unless the Applicant withdraws his application, after
receipt of the recommendation of the Commission or the Review
Board, the Mayor shall notify the Applicant of his intent to
schedule a public hearing. “It is my opinion that neither the
Joint Committee nor the Commission of Fine Arts advised in
their recommendations that the building does not contribute to
the historic  distr ict . This opinion was stated in Mr. Moore’s
June 2, 1980 response to Mr. Quin’s May 14, 1980 letter.
Furthermore, it is my opinion that the permit application could
not be returned to the Permits Office for issuance and that is
is therefore properly before me for a hearing as required by
the Act.

(2) Section 5(b) of the Act states that “the Mayor may refer the
application to the Historic Preservation Review Board for a
recommendation but shall so refer all applications that are not
subject to review by the Commission of Fine Arts under the Act
entitled an Act to regulate the height, exterior design. and
construction of private and semipublic buildings in the Georgetown
area of the National Capital (hereinafter the ‘“Old Georgetown Act")....
The Mayor shall consider any recommendation by the Review Board
or by the Commission of Fine Arts pursuant to such referral.”

(3) Section 2.5(3) of the Rules states that “The Mayor shall refer
all other applications to the Review Board, and may, at his
discretion refer any applications to the Review Board, which are
referred to the Commission.” It is therefore my opinion as the
hearing agent that the referral of a demolition permit application
by the Mayor or his Agent is discretionary with no mandated period
of time by which it must be exercised except within 120 day period.
This opinion was also stated by Mr. Moore, the Mayor’s Agent to
Mr. Quin in his May 12, 1980 letter. It is also my opinion that
contrary to objection No. 2 stated in the Applicant’s letter of
June 4, 1980, the referral to the Joint Committee on Landmarks
was lawfully and actually made and therefore that body’s recommendation
and related testimony will be admitted in these proceedings.
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(4) The Applicant has the burden of proof. The D.C. Administrative
Procedure Act, D.C. Code § 1-1509(b), provides
of a rule or order shall have the burden of proof."

(5)  The Mayor’s Agent is of the opinion that under D.C. Law 2-144 the
burden is on the applicant to prove that a property does not
contribute to the character of an historic district.  Once a
structure or an area has been designated as historic and thus fall
under the protection of the Law, it is the burden of the applicant
to prove that buildings do not contribute to the character of the
historic  distr ict . It is assumed that once designated all
buildings and elements contained, therein, contribute to that
character unless convincingly proven otherwise,

12. The Applicant, PEPCO, is a regulated public utility company
established to provide electrical service to the District of Columbia and
v i c in i ty . Under its charter as well as under Title 43 of the District of
Columbia Code, PEPCO is required to provide adequate and reasonably safe
service that is just, reasonable and nondiscriminating [§ 43-301 DC. Code
(1973)]. (Exhibit No. 31)

13. The Applicant applied for a permit under Section 5 of the Act tc
allow demolition of structures owned by it in the District of Columbia on
Lot 831 in Square 1184 at 33rd and K Streets, N.W. in order to permit needed
replacement of its substation facilities. There are three principal buildings
located on the site: The Conduit Shop fronting on K Street and the Whitehurst
Freeway, the Substation on. 12 located to the north of it facing the canal
and also bordering on 33rd Street, and Substation 12A, a smaller structure,
located to the northrest of the previously mentioned structures, which was
erected in approximately 1950. Addit ionally there exists an open field of,
high voltage transformers in the northwest section of the lot. The site
comprises approximately 1.23 acres.

None of the structures on the subject site are individually listed as
landmarks in any category or included in the National Register of Historic
Places. The right to demolition of the open transformer field and adjoining
1950 building was not contested in any of the prior proceedings. These
structures were not deemed to contribute to the significance of the Historic
District by the JCL or the CFA. Expert witnesses fcr the Applicant and
Parties in Opposition (Karel Yasko and Robert Vogel) demonstrated that
these structures were of little or no architectural or historic significance.

14. The Conduit Shop building was erected in approximately 1888, was
originally used as an architectural iron works, and has been used by PEPCO as
a Conduit repair shop for at least 40 years, until being vacated in September 1979.

15. The Substation No. 12 lying to the north of the Conduit Shop was
erected in approximately 1898 to 1899, its south facade joining the north wall
of the Conduit Shop. The structure was designed for the single purpose use
of power production. It presently houses an operating 14,000 volt (1-KV and
electrical transmission station serving the Georgetown area. A 4,000 volt
facility was installed approximately 40 years ago in this building on the
northeast comer of the site, that had housed an even earlier electrical facility.
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Within Georgetown Substation No. 12 the existing electrical equipment
consists of the following: There are three 60/13.8kV, 30 MVA power
transformers, each supplied by a 69kV underground cable. These transformers
supply five bus sections of 13kV feeders and four 13/4kV, 4 MVA power
transformers. The 13/4kV, 4 MVA transformers supply four bus sections of.
4kV concrete cell equipment plus five cubicles of 4kV metalclad switchgear.
This 4kV equipment supplies 15 outgoing 4kV feeders and four banks of
station service transformers which supply heating and lighting. In
addition to the above, the substation contains batteries, supervisory
equipment, fire protection equipment, regulators, capacitor banks, electrical
equipment for heating, lighting, ventilation, monitoring and maintenance
of the station.

16. In 1950, an open-air 13,000 volt facility with enclosed control
house was built on the upper level of the site immediately to the west
of the 4,000 volt facility.

17. The Applicant seeks to construct a new substation to serve the
George town area, to replace the outmoded and overdutied equipment of the
exist ing faci l i ty . Under the new proposal, the equipment would be entirely
enclosed within a structure, thereby increasing the safety and security
factors as well as providing more modern efficient service to the Georgetown
community .

18. The existing Georgetown Substation No. 12 is a downtown network
substation supplying power to the Georgetown area, an area bounded on the
east by Rock Creek Park, the north by Whitehaven Parkway, the west by
Glover-Archibald Park and the south by the Potomac River. Some of the
critical and major loads in this area are the Gecrge Washington University
Hospital, The John F. Kennedy Center for the Performing Arts, The Lincoln
Memorial, Rock Creek Pumping Station and Rosslyn Metro Traction Power
Station, and many high rise apartments such as Watergate. In addition, there
are considerable commercial loads and residential loads.

19. With regard to the existing facility, PEPCO raised as a primary
concern that the 13,000 volt switchgear which is now thirty years old and
has reached the end of its useful service life. The other major items of
equipment show the effects of hard use and long life approaching the end
of the general 35 year life span. The 69/13kV transformers and associated
switches are 30 years old, and the 13k/4kV transformers are 40 years old.
Other equipment over 20 years has little or no re-use capability due to the
reduction of service life in its present state. (Exhibit Nos. 8, 17, 34, and 45)

20. The Applicant stated that continuation of service from the existing
facilities and equipment is not possible for the following reasons. The 13kV
switchgear is overdutied and inadequate, causing a maintenance as well as a
safety problem. There is neither a source of replacement parts nor a means
of up-rating the equipment. The frequency of maintenance on this equipment is
now more than six times that normally expected of equipment of this type in
the PEPCO system.
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A major switchgear failure was experienced in this substation in
May 1977, which is attributed to the existing situation. At that time,
a study was initiated by supply replacement of the overdutied switchgear,
and, in October of 1977, a budget request was submitted for 1978 and
approved to proceed with engineering on this phase of the project. While
the study was in progress, another major failure occurred on December 17,
1978, which caused the breaker to flash over and interrupt service to
The Kennedy Center.

At the present time, the Georgetown Substation is wholly inadequate
in terms of reliability to supply the electric needs of the Georgetown
area. The existing equipment is old and overdutied. The newest of the
other 13kV equipment on the site is now 30 years old, and approaching
the end of its anticipated 35 year life. Much of this equipment is so old
that replacement parts are no longer manufactured and PEPCO must make its
own new parts in order to make repairs. To the extent feasible, load
already has been temporarily transferred from the Georgetown Substation
to adjacent substations in order to reduce strain on the facility. One
network group has been reconnected to a substation to the east, while
Georgetown Hospital and University, except for the McDounough Gymnasium,
are served from a substation in Virginia with lines coming across Key Bridge.
These adjacent substations to which Georgetown’s load has been partially
temporarily transferred will of course, require relief to avoid being
overloaded themselves, so the load must be returned to its proper source at
Georgetown soon. In addition, increased distances in rerouting decrease
system reliability and increase maintenance problems and cost. (Exhibit SOS. 8.
17, 34 and 45)

21. Accordingly, in the 1978 budget request, PEPCO engineers made the
following request: “existing equipment is a hazard to operating personnel,
and jeopardizes system reliability. In order to upgrade this substation
equipment, an expansion of the existing building will be required that will
involve the Company with both the District of Columbia Zoning Commission and
the Commission of Fine Arts”. The 1975 construction budget contemplated only
replacement of the 13kV switchgear .

Further engineering studies were made revealing that other major items
of electrical equipment besides 13kV switchgear, would all be due for
replacement by 1990. This would mean an almost continuous building program
at Georgetown Substation for nearly 10 years. (Exhibit Nos. 8 and 45)

22. The Applicant considered the following proposed site development
alternatives in making a decision on the replacement facilities needed for
Georgetown Substation No. 12.

Alternative A - Expand the 1950 building to accommodate new 13kV switchgear.
and to provide for a future fourth 13kV transformer. Enclose all existing
outdoor  fac i l i t ies .  .  ,  , Subsequent removal of existing 13kV switchgear
will provide sufficient area for future relocation of 4kV switchgear.
Conduit facilities will be abandoned and that portion of the property sold.
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Enclose all existing outdoor facilities with a new building. Replace
4kV transformers and remove regulators. Conduit facilities and the
1898 building will be abandoned and that portion of the property sold.

Alternative C - PEPCO to finance and construct a new 13kV and 4kV
substation on a portion of the present conduit yard site. Conduit
facilities will be abandoned. All existing facilities will be retired
and the balance of the site sold.

Alternative D - Sale/Leaseback. Sell the entire site and abandon
conduit  faci l i t ies . Continue to utilize this existing substation
until the new 13kV and 4kV substation is constructed by a private
developer on a portion of the present conduit yard site. The lease
on the new facilities will commence upon completion of construction.
Retire all existing facilities upon completion of the electrical
instal lat ion.

Alternative E - Similar to Alternatives C and D except for the
financing. It was excised from this proceeding because it is a
totally internal matter to PEPCO.

Alternative F - (Similar to Alternative B.)

Expand the 1950 building to accommodate new 13kV switchgear and provide
for a future fourth 13kV transformer. Convert all 4kV lines and cables
in Georgetown to 13kV. Abandon conduit facilities and 1898 building
and sell that portion of the property.

Alternative G - (Similar to Alternative C.)

Abandon the conduit facilities and build a new 13kV substation on a portion
of the present conduit yard site. Retire all other existing facilities
and sell the balance of the site. Convert all 4kV lines and cables in
Georgetown to 13kV. Review the possibility of selling the air rights
above the new 13kV substation.

Alternative H - (Similar to Alternative D.)

Sale/Leaseback. Sell entire site and abandon conduit facilities. Convert
all 4kI’ lines and cables in Georgetown to 13kV. Continue to utilize existing
substation until a new 13kV substation is constructed by a private
developer on the conduit yard site and the 41kV to 13kV conversion is
complete. (Exhibit No. 34)
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23. The following options analysis ensued after PEPCO examined the
above stated alternatives:

(1) Do Nothing. The first option was to do nothing. This option was
immediately rejected as inconsistent with PEPCO’s obligation
to provide reliable electric service to its customers and provide
“safe“ equipment, nearing the end of its useful life, would
deteriorate further and grow less reliable as time passed. New
and existing load could not be met by letting the substation
deteriorate.

(2) Transfer Load to an Adjacent Substation. The second option was
to transfer the entire load from this substation to an existing
substation in an adjacent area. For a complete transfer of load,
the only feasible alternative was to make use of a new substation
facility at 19th and I Streets, N.W. This would have entailed
a disruption of street traffic in Georgetown in order to
relocate the lines already converging on the site of the
Georgetown substation, and would have involved a substantial cost,
estimated at $22,000,000 in 1979 dollars. In addition, other
lines would have been required from other adjacent substations.
Eventually, those substations would have been overdutied for their
own service areas also, and would have required replacement thereby
raising ultimate costs to PEPCO customers even further.

(3) Replace Equipment Within the Existing Facility. This option showed
a need to shut down part of the substation for construction, an?
to have a continuous construction program over a 10 year period.
Piecemeal replacement involving 10 years of construction activity
on the site was deemed unacceptable as adversely affecting both
PEPCO’s ability to supply continuous reliable electric service
and to be a compatible neighbor in the Georgetown Waterfront zone.

This limited replacement proposal was rejected for the following
reasons. There are two major constraints on limited placement
project : (1) all existing 13kV equipment must be maintained in
service until the replacement equipment is ready to carry the load.
and (2) a 4kV substation must be maintained to service this area.
This limited replacement alternative, however, would have required
shutting down at least one third of the substation at all time-c
while the replacement of equipment proceeded which would have further
reduced the reliability of service to Georgetown, and taxed the already
overdutied equipment beyond its limit. At certain times it would
overload existing equipment still in service, thereby jeopardizing
service reliability further. It would have also entailed a great
deal of danger to the construction personnel involved in the removal
and reinstallation of the equipment. The end result would have been
a substation which still did not meet modern standards of PEPCO
substations, since all of PEPCO’s new distribution substations in
urban areas are now fully enclosed facilities, eliminating noise
problems, increasing security of the facility from-the general
public, and generally making a much more pleasing appearance.
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(4) A new Facility in the Georgetown Area on a new Site. This option
would enable the existing substation to remain in service until
the new substation was completed and fully operational; then
the electric load could be transferred in an orderly fashion to
the new substation . At that time, the existing substation would
be phased out of service and removed. Consistent with PEPCO’s
obligations as a regulated public utility, PEPCO would then
declare the site of the existing substation facility to be
non-utility land and dispose of it, preferably by sale. While
this alternative was attractive, PEPCO rejected it for the
following reasons :

( i ) no alternative sites were readily available in the
Georgetown area, nor were any such sites suitable or
more centrally located for a substation than the site of
the existing subs tat ion;

( i i ) such sites would have been more expensive than the site
of  the exist ing faci l i ty , a site which PEPCO has owned
since the early 1900’s;

( i i i ) disruption of the streets of Georgetown would have occurred
due to the need to relocate the feeders and other lines from
the site of the existing substation to the new site; and

(iv) additional line location costs of $3 million could be
expected even if a site were available within a reasonable
distance of the existing substation.

(5) New Facility on the Present Site. After preliminary studies of the
required electric layout, it was determined that an entirely new
facility could be built on the site of the now vacant Conduit Shop
and storage yard without disrupting the operation of the existing
substation. The new facility could be constructed, electric equipment
installed, and an orderly transfer of the electric load could be
effected, prior to the removal of the existing substation from
service. Because all the necessary lines converged upon the site
already, there would be little disruption of the streets of Georgetown
because all hook-ups could be made at the nearest manhole. After
completion of the new substation and removal of the old facilities.
the land outside of the new substation would no longer be necessary for
the electric utility business, would be declared non-utility property
and marked for disposition. This was the option chosen. (Exhibit Nos. 8,
17, 34 and 45)
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24. PEPCO stated the following as consequences of not proceeding with
replacement of the project. Such consequences vary in severity according to
the time involved.

(1) The immediate consequence that the continued use of overdutied
equipment continues to create a high potential hazard to PEPCO
personnel working in the substation area.

(2) Greater effort of maintenance is required than at another
substation. With no replacement parts available for 13kV
switchgear, the probability of operating problems increases
with continued use of specially made parts.

(3) The potential for shutting down electrical service for extended
periods of time in the Georgetown area is increased. As the
equipment deteriorates the changes grow greater for a failure
which cannot be restored by special made parts or temporary
repairs. Replacement equipment is no longer available for some
items, and protracted outages could be anticipated while other
equipment is brought in and jury rigged to restore service. Of
course, safety to personnel would not be enhanced by temporary
installation of this type. The Georgetown area is virtually an
“island” with respect to the rest of the electric system. There
are no switches or other devices which can be closed to restore
service if the substation fails.

(4) In the event of loss of a major segment of electrical load in
George town, several steps would have to be taken, including
request of voluntary reduction of use of electricity and mandatory
reduction in situations where voluntary efforts were not
successful.

(5) Some critical services would require special effort to maintain
continuity . A mobile substation which PEPCO, keeps for emergency
purposes might be brought into the lower part of the site, but
could not be put on the upper yard because of inability to maneuver
on 33rd Street and the south side of the C&O Canal. The mobile substation
would also block removal and replacement of damaged equipment along
the Canal. The capacity of the mobile substation is only 30 MVA
and can supply only 4 feeder posit ions. The existing facility
is rated 66 MVA and provides 16 feeder positions. In addition,
15 4kV feeders leave this facility.

25. The Parties in Opposition do not dispute the claim of the importance
of modernizing the PEPCO facility in Georgetown and that it amounts to a project
of special merit.
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26. The Office of Planning and Development (hereinafter “OPD”) stated
that the need to replace the existing substation has been well established.
OPD’s position was that it would recommend a finding of special merit for
the Applicant’s proposal if an alternative scheme, consisting of a new
substation building stretching across virtually the entire K Street frontage
of the property with the 19th century structures retained, were proven to
be infeasible due to increases in time of completion or construction costs,
or other factors.

27. Both the Applicant and OPD indicated the significance of the
new substation being in operation by early Summer of 1982. This was not
disputed by the Party in Opposition.

28. Expert witnesses of both the Applicant and the Parties in Opposition
testified that the structure was of marginal historic or aesthetic interest.
The structure has suffered from severe loss of historic integrity and of
multiple alterations and repairs over a number of decades done in an
unsympathetic and uncraftsmanship-like manner.

Mr. David Schwartz, an expert architectural witness for the Parties in
Opposition, testified that the most important facades of the Conduit Shop
and indeed of all the buildings on this site, were without doubt the K and
33rd Street facades which the Applicant proposes to retain. The facades
proposed for retention have the stepped gable end and architectural
fenestrations.

29. Expert witnesses indicated that although possible adaptive reuse
of the north substation building and the Conduit Shop would be difficult if
not infeasible because of:

(1) Structural defects and problems in overcoming them

(2) difficulty in complying with current building, toning, fire, and
safety regulations;

(3) parking and loading problems;

(4) design problems due to the spatial and construction problems of a
substation; and

(5) the existing grade difference of the site from K Street to the Canal
and particularly the fact that the existing grade of the Conduit
Shop is beneath the flood plain level.

30. Applicant’s proposal to create a stepped pedestrian access way from
the canal LO the north down to the waterfront to the south along 33rd Street
is consistent with the planning objectives elucidated by the National
Capitol Planning Commission (hereinafter “NCPC”) for the Waterfront Area
in Georgetown. Such a pedestrian amenity is presently lacking on 33rd Street
in that the street dead ends at the base of a pedestrian foot bridge across
the canal to the northern section of Georgetown, in that the grade of the
street is exceedingly steep, in that no sidewalk exists on the east side of
33rd Street at present, and in that the existing sidewalk on the west side of
the street is extremely shallow and has been virtually obliterated to a
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significant extent. Retention of the north substation, the east facade of
which is built face on the property line, would prevent creation of this
Canal- to-River pedestrian access. (Exhibit Nos. 17, 38, 39 and 43)

31. Applicant proposes to erect a modern substation of dimensions
120 x 75 feet, set back from the retained east facade of the Conduit Shop.
The main entrance of this new structure would be from the existing entrance
to the Conduit Shop on K Street. The new structure would extend approximately
120 feet west from the northwest corner of K and 33rd Streets, N.W. The
proposed new design would echo the stepped gable end feature of the existing
Conduit Shop building south facade and would repeat the rhythm of voids and
solids in the fenestration pattern of the existing Conduit Shop south facade.

The proposed design for a new substation as furnished by PEPCO does not
extend over the entire K Street frontage of the property, nor does it restrict
access from 33rd Street to other portions of the tract. (Exhibit Nos. 17, 38
and 41)

32. Alternative proposals for constructing the new substation elsewhere
on the site while retaining the 19th century structures were presented by
Stanley Kropewnicki of R.W. Beck on behalf of OPD, and Robert Faas on behalf
of the Parties in Opposition. Both Mr. Kropewnicki and Mr. Faas were
accepted as expert witnesses in the field of engineering.

In both cases the concepts were unproven; there would be a need for
further in-depth feasibility and design studies; additional processing time
through the municipal government would be necessary; there would be additional
cost to the total project; the interior of the site would be encumbered;
construction obstacles would need to be overcome and partial or full disruption
of electrical service to the Georgetown community could result. (Exhibit No. 44 and 53)

33. Mr. Kropewnicki testified that, as a professional engineer, he would
not be likely to advise his client to select a scheme that would not only be
more time consuming but which would also have a cost increase of from 10 to
100 percent.

34. Throughout the record references are made by the Parties in Opposition
to the role of a private developer, particularly Quadrangle Development Corporation,
in the development and implementation of the PEPCO proposal. Witnesses for
the Applicant and Neal Teague, Assistant Project Director for Quadrangle who
was called to testify by the Parties in Opposition, stated that PEPCO sent put
requests for assistance to several developers ancl decided not to respond to them
formally. Instead PEPCO continued a past consultant relationship with Quadrangle while
negotiations with regard to the property (see Finding 22, Alternative D.
Sale/Leaseback) transpire with Quadrangle as well as other developers.

The Mayor’s Agent finds that at this time Quadrangle has coordinated some
of the development activities involved in this case and is paid by PEPCO for
services rendered . Furthermore PEPCO has not come to an agreement with
any developer with regard to the subject property, therefore, it cannot be
concluded that the direct costs arising from preservation of the subject
structure would be borne by a private developer, not PEPCO, and generate
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a rate of return on any cost going into its rate base.

35. Based on reviews of the record, particularly testimony of witnesses
for the Applicant and the Working Papers of PEPCO, the Mayor’s Agent finds
that although the planning process was not predicated on the Act, it cannot
be concluded that there is no consideration by PEPCO of the Act, specifically
lack of a complete review of the alternatives with the view to saving
protected buildings. (Exhibit No. 34)

36. Throughout the record the Parties in Opposition state that PEPCO’s
concern over planning details is motivated less by practical considerations
than by the normal incentive to maximize its profits on the property.  They
further state that if PEPCO can carry out its plan as proposed, PEPCO hopes
tc reap a huge wind fall profit from demolishing the protected buildings
like any other landowner. They conclude that “without the buildings, the
property will fetch a higher price and net the seller a higher profit. There-
fore the benefits can be conveyed and the law obeyed.” They state that this
is contrary to the special merit exception which was designed to exempt only when
the law cannot be obeyed and the benefits conveyed at the same time.

The Mayor's Agent is of the opinion that as the provisions of Title 43
relate to the proposed replacement, PEPCO is required to replace the existing
facilities at 33rd and K Streets, N.W. as soon as possible in oder to
provide reasonable safe and adequate service. Costs for the project must
be reasonable, which in essence means that PEPCO may not expend monies
for facilities that are not necessary..

Further PEPCO is not in the real estate development business and
must declare land not needed. for its purposes as "non-utility" land
which must be disposed of in a reasonable fashion.  Proceeds from such
dispositions are used to reduce operating expenses of public utility
f a c i l i t i e s . PEPCO does not have the power of condemnation nor the right
to  franchise  i ts  faci l i t ies .

PEPCO’s primary responsibility is the delivery of reliable electrical
service in a way that protects the public safety.  (Exhibit No. 31)

37. As stated in Finding 25, the Parties in Opposition do not dispute
the claim that modernizing the Georgetown facilities is a project of special
merit. The dispute centers on whether the demolition of the structure
on the subject site is “necessary” to modernize the transformer facilities.
The Parties in Opposition claim that the statutory requirement that demolition
be shown to be “necessary” self-evidently requires PEPCO to prove that;
granting the permit is the only way to construct a project of special
merit. Therefore the Parties in Opposition conclude that to be "necessary,"
the PEPCO proposal must be the only feasible plan; that the demolition is
unavoidable, essential, indispensable, that which cannot be dispensed with.

The Mayor's Agent finds that after detailed examination of possible
alternatives over several years, beginning before passage of the Act, the
Applicant has demonstrated that in this particular case the PEPCO proposal
is the only available alternative.  PEPCO's analysis demonstrated that
their proposal is more than a convenient, feasible or economically advantageous
plan. Although alternative conceptual proposals were presented, it is
unproven that the obstacles (see Finding 31) could be overcome and the
alternative proposals seriously considered and executed.
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38. In addition to the claim of being necessary to construct a
project of special merit, the issues of unreasonable economic hardship to
the owner and whether the structure is consistent with the purposes of
the Act were argued in this case.

However inasmuch as the Mayor’s Agent has found that this is a
project of special merit such issues need not be addressed.
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CONCLUSIONS OF LAW:

1. Pursuant to Section 5(e) of D.C. Law 2-144 no demolition permit may
be issued unless the Mayor or his designated agent finds that issuance of
their permit is necessary in the public interest. Section 3(j) of the
Act defines “necessary in the public Interest” as “Consistent with the
purpose of this act as set forth in Section Z(b) or necessary to allow
the construction of a project of special merit.” Section 3(k) defines

"special merit” as a plan or building having significant benefits to the
District of Columbia or the community by virtue of exemplary architecture,
specific features of land planning, or social or other benefits having a
high priority for community services.” Under the law the applicant has the
burden of proving a case of special merit.

2. The demolition requested is necessary to construct a project of
special merit . The applicant is a regulated public utility company established
to provide adequate and reasonably safe electrical service to the District
of Columbia ad vicinity.  As the record shows, it is agreed by all concerned
parties that the project proposed is one of special merit: the ability
to provide electrical service is a "high priority for community service."

3. The demolition requested is necessary in order to continue to provide
safe, reliable, efficient electrical service in a timely manner and not to
cause any disruption in service to the Georgetown community. The record shows
that failure to go forward with the project as proposed will seriously
jeopardize PEPCO’s ability to provide such service.

ORDERED:

Issue demolition permit. Application for HPA No. 80-199 is necessary in
the public interest in order to allow the construction of a project of
special merit. According to Section S(h) of the Act, no demolition permit
shall be issued unless a permit for new construction is issued simultaneously
under Section 3 of this Act and the owner demonstrates the ability to
complete the project.

Date


