
ORDER

Before the Mayor's Agent for D. C. Law 2-144, the Historic Landmark

and Historic District Protection Act of 1978.

HPA No. 84-566, Application for a demolition permit for buildings

located at 2521-23 K Street, N. W., respectively Lot 802 in

Square 15 and Lot 803 in Square 15.

Hearing Dates: November 30, 1984, January 7, 11, 1985

STATEMENT OF THE CASE

1. The Applicant, Donnelly Associates Limited Partnership

(hereinafter "Donnelly Associates") has applied for a permit under

section 5 of the Historic Landmark and Historic District Protection

Act of 1978, D. C. Law 2-144 (hereinafter "the Act"), to allow

demolition of two structures owned by it in the District of Columbia,

Lots 802 and 803 in Square 15, known as the Cooper Houses. (Exhibit 1)

2. On October 24, 1984, and in accordance with Section 3(F)

of D. C. Law 2-144, the Historic Preservation Review Board (herein-

after the "Review Board") designated Cooper Houses as an historic

landmark. The Review Board found the Cooper Houses unusual
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examples of mid-nineteenth century vernacular Washington archi-

tecture illustrative of regional trends in American architecture.

The building at 2521 K Street, N. W. is two-story, painted brick

residential building constructed in 1843. The vernacular form uses

such details as Flemish bond brick work, tall parapet, molded window

lintels, and a classically stylized doorway. Directly to the west,

2523 K Street, N. W. dates to 1868 and is a simple example of urban

vernacular architecture, featuring highly styled details applied to

vernacular forms. The flat-faced building is two bays wide with its

entry door placed on the western bay. Wooden detailing in the

Italiante style marks the door and cornice, while a simple three-room

vernacular plan forms the building. The two buildings are the oldest

buildings extant in the Foggy Bottom area. (Exhibit 2)

3. The demolition permit application was considered by the

Review Board and on November 13, 1984, it recommended that the

demolition permit be granted because the buildings are designated

landmarks of the National Capital and, therefore, demolition would

be inconsistent with the purpose of the Act as set forth in section

2(b). (Exhibit 3)

4. On November 14 1984, the demolition permit was transferred

to the Mayor's Agent, pursuant to Section 5(a) of D. C. Law 2-144.

5. On November 15, 1984, the Mayor's Agent for D. C. Law 2-144
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scheduled a Public Hearing for November 30, 1984 and waived the

30 days notice requirement pursuant to paragraph 3.2 of Rules

of Procedure. The asserted good cause for such waiver was the

impending expiration of the 120 day timeframe required by D.C. Law

2-144 and Applicant's assertion before the Review Board that time

was of the essence. (Exhibit 4)

6. In a letter to the Mayor's Agent, dated November 19, 1984,

Applicant, through Counsel, objected to the waiver of notice and the

scheduling of the hearing on HPA No. 84-566. (Exhibit 5)

7. On November 30, 1984, the Mayor's Agent convened the hearing

and noted the objections to the hearing as expressed by Applicant in

the letter dated November 19, 1984. The Mayor's Agent continued the

hearing to January 7, 1985, because of Applicant's objections and

in order to allow Applicant and interested parties sufficient oppor-

tunity to prepare. Applicant, by Counsel, objected to the continuance.

The Preservation League (hereinafter "the League") filed orally, and

requested the opportunity to subsequently file in writing, as

a Party in Opposition. The Mayor's Agent granted the League's

request and noted the appearance of James Rogers, Counsel for the

Party in Opposition. The League did not object to a continuance.

The ANC, also a Party in Opposition, did not object to a continuance.

(Exhibit 7)

8. A Notice of Intent to schedule a public hearing to consider
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HPA No. 84-566 on January 7, 1985, was issued on November 30, 1984.

(Exhibit 6)

9. Applicant filed information pursuant to Section 5(g) of the

Act and Section 3.3 of the Rules of Practice and Procedure before the

Mayor's Agent on December 19, 1984. Applicant purported (1) that

notice to owner was not given as required by the Rules: (2) that the

Reviezw Baoard was without jurisdiction to consider the designation

applications because Rules of Practice and Proedure are not in effect;

(3) that the Review Board failed to comply with the D.C. Administrative

Procedures Act and constitutional due process; (4) that the Review

Board and D.C.are barred from taking adverse action against Applicant

based on the doctrines of laches and estoppel; (5) that Section

5-1002 (6) (b) of the Act amounts to a taking of property and fails

to accord Applicant due process; (6) that the Review Board's

landmark designation is null and void because it was not made

within the required 90 day period;(7) that the expedited hearing

violates due process; (8) that the 120 day period within which

the Mayor's Agent is to make a decision expired on November 30, 1984;

(9) that failure to grant the demolition permit would result in un-

reasonable economic hardship; and (10) demolition of the Cooper Houses

is in accordance with the purposes of D. C. Law 2-144 and in the public

interest. (Exhibit 9)

10. The League filed as a Party in Opposition to the issuance

of the demolition permit on December 21, 1984. The League was the
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applicant for the designation of the Cooper Houses as historic

landmarks. In its December 21, 1984 submission, the League opposed

the issuance of the permit on the basis that(l) there are reasonable

economic uses for the Cooper Houses and (2) demolition would not be

consistent with the purposes of the Act. (Exhibit 9)

11. On December 21, 1984, the League requested that Applicant

submit information additional to that submitted on December 19, 1984.

Applicant filed additional information on January 4, 1985. (Exhibit 9)

1 2 .On January 7 and 11, 1985 the Mayor's Agent conducted a public

hearing on the application. During the course of the hearings twelve

(12) witnesses were heard and nine (9) exhibits were admitted

into evidence. The record was left open until January 29,1985 so that

parties could submit legal memoranda and proposed findings of fact and

conclusions of law.

13. On behalf of Applicant, Joseph Donnelly testified that he

had represented Applicant in transactions regarding the Cooper Houses.

He testified that after learning that the Cooper Houses were subject

to landmark designation, he considered uses alternative to demolition.

He stated that he considered investing nominal costs to fix up the

holdings and concluded that that would not make economic sense.
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Further he stated that he made a simple analysis of cosmetic

improvements which would include a new heating system, air conditioning,

new kitchens, and plumbing lines. He estimated the cost to be $35,000

to $40,000. However, Donnelly stated that he did not initially seek

professional estimates on the heating, electrical and plumbing work.

Mr. Donnelly also considered a clinic, but concluded that main

problem was the lack of parking space, as required under the Zoning

Regulations. Wrap-around constructions were deemed infeasilbe

because of the need for variances, which Mr. Donnelly felt may not

be granted by the Board of Zoning Adjustment.

Mr. Donnelly stated that the properties are probably worth

$350,000 - $400,000 in an "as is" condition. He testified

that they were listed for sale in the Washington Post in March, 1984

at a price of $550,000. The listed price, according to the witness,

was subject to any offer and Applicant hoped that the price would allow

it to recover costs he had already incurred and would incur in the future.

Mr. Donnelly stated that the only bona fide offer applicant has received

for the properties in an "as is" condition was for $265,000.

14. Mr. Donnelly testified that the, Applicant has included in its

records as part of the costs incurred relating to properties l)

$25,000, which was part of the total $390,000 the Applicant paid

for the property, 2) $35,000 which was paid to Wilkes, Artis,

Hendrick and Lane for legal fees in connection with the current

proceedings and the proceedings before the Review Board, and 3)
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$2000, which was paid to Shalom Baranes as architectural consultant and to

testify as expert

before the Review

architectural and

witness during the current proceedings and those

Board. Mr. Donnelly further stated that, excluding

legal fees, Applicant has spent and is obligated to

spend $460,000. He stated that an investor would reasonably expect an

8-10% return on his investment, based partly on the prevailing interest

rates.

Mr. Donnelly concluded that there is no reasonable use for

the property under a landmark designation, having based much of

his analyses on discussions with Shalom Baranes.

15. Richard Kyser of Demolition of D.C., Applicant's demo-

lition contractor, testified that he filed anapplication for a

demolition permit on behalf of the Applicant for the Cooper Houses

on December 21, 1983. He stated that, based on his experience, the

application process could sometimes take a month. Mr. Kyser stated

that the utilities in the Cooper Houses were disconnected in

January, 1984. He further testified that when he went to pick

up the permits on January 20, 1984, he was informed by the Permit

Branch that the permits would not be issued because of pending

landmark designations. The witness also stated that he filed

a second demolition permit application for the Cooper Houses

on behalf of Applicant on July 31, 1984.

It should be noted that the application states that it is filed

on behalf of Emily Cooper,the previous owner, and is signed by

the representative of her estate.
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16. Richard Cooper, who represented the Estate of Emily

Cooper in the sale of subject properties to Applicant, testified

that tenants vacated the properties on September 1, 1983. He

stated that pursuant to a clause in the salescontract, Applicant

requested two extensions of time before settlement. Mr.Cooper

stated that he granted the extensions and understood that

Applicant needed the time to obtain demolition permits to

raze the buildings. (Exhibits 8-1,8-4,8-10) He also stated that

when the sales contract became binding on January 15, 1984, the

houses were prepared to be occupied by tenants, except that the

radiators needed to be repaired.

17. Ronald Lewis, Chief, Historic Preservation Division, testi-

fied that, in a letter dated March 28, 1984, he notified Applicant,

as the owner of the subject properties, that a designation

application had been submitted on the Cooper Houses. He stated that

the notice of pending designation had been published in the D. C.

Register on February 10, 1984. (Exhibit 8-19) He further testified

that the only demolition permit application for the Cooper Houses

that was received by the Historic Preservation Division from the

Applicant was the application filed in July, 1984. Mr. Lewis stated

that the designation order, adopted by thePreservation Board, was

delivered to Applicant on November 12, 1984.

18. Shalom Baranes, Applicant's architectural consultant,

testified that he considered alternative uses for the subject

properties from an architectural and structural standpoint.
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He stated that he considered, among others, residential use, use

as a chancery, and as a clinic. He concluded that the buildings'

location and size were not suitable for a chancery. He also stated

that demolition of parts of the rear of the building and new rear con-

struction would be infeasible because of the need for side yard,

court parking, and/or lot occupancy variances, would

have to be sought from the Board of Zoning

surmised that Applicant would realize less

permitted FAR from a rear addition.

Adjustment. Mr. Baranes

that 50% of the

Mr. Baranes stated that the buildings would be most suitable

for renovation as single-family dwellings. He estimated the cost

of renovation to be from $90,000 to $240,000, based on his ex-

perience with other projects and the Means Costing Index. (Exhibit

8-36)

Mr. Baranes testified that he represented Applicant at a May l7,

1984 meeting of the ANC and presented a proposal for a rear addi-

tion for office use. He stated that as a result of his presentation

the ANC deferred its decision on whether to join the League in its

designation application until the ANC's next meting. Mr. Baranes

testified he did not contact the ANC again concerning the subject

properties.

19. Sylvester Harps, Applicant's Real Estate Appraiser,

testified that he conducted economic feasibility studies of the
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properties after performing two personal inspections of each

property. He determined that a fair rate of return on these

properties would be 11%. Mr. Harps testified that on Friday,

January 4, 1985, and the following Saturday and Sunday, he developed

studies of alternative uses of the properties which would be

consistent with R-5D zoning. His study consisted of 10 tests of

9 different uses of the properties retaining the front portions and

one for razing the buildings notwithstanding the historic landmark

designation. In developing the tests, Mr. Harps considered that

vacancy ratios are determined on the basis of the type of property

involved in a particular neighborhood. He stated that, based on his

experience as a property manager, the vacancy ratio on condominiums

is 2-5%, on apartment buildings with 45-100 units the ratio is under

5%, with rent control the ratio on buildings he had previously managed

was 9-12%; and on luxury apartments, under 5%. In the study Mr. Harps

stated he considered and eliminated chanceries because he considered

the buildings too small and the space for parking facilities inadequate.

He also eliminated fraternity and sorority houses since they would

have to be gutted and renewed to conform with other such houses in the

area, which he said were "pretty fine looking, mansion-type buildings."

(p.55) The witness concluded that students would not be able to afford

to live in these house because the cost of construction to the owner

would be so great. Mr. Harps explained that in the tests, he used

$460,000 as the cost Applicant has spent to date on the property,

based on information given to Mr. Harps by the Applicant.
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20. Mr. Harps testified as to the following conclusions regarding

the tests. In Test No. 1, the buildings would be renovated to conform

with other houses in the neighborhood which Mr. Harps could get a

description, i. e., central air, modern kitchens, and fire-places

would be installed. He estimated that the costs for renovation plus

the $460,000 already spent by the owner would be $599,500. The

highest maximum sale price for both houses in that neighborhood would

be $530,000 ($280,000 for 2521 K Street and $250,000 for 2523

K Street). The owner would pay an agent 6% or $31,800 to sell them, which

would net the owner $498,200. The owner would lose $101,000 if he renovated

and resold the buildings, which is anunreasonable investment. The

second test involved cosmetic repairs that would satisfy the D.C.

Housing Code requirements. The estimated cost for repairing both

houses was $58,090. Added to the $460,000 spent to date by the

owner, the total cost would be $518,090. Considering $24,000 rent

from both properties per year, a vacancy ratio of 5%, and expenses

for repairs, maintenance, Agent's fees, etc., equalling approximately

$9,877, Mr. Harps estimated that the owner would lose over $400,000 per

year. He estimated that under this test, if properties were financed

with 50% cash and 50% loan, the owner would lose $21,452. per year.

Test No. 3 considered the rehabilitation of the buildings to suit

the present needs in the Foggy Bottom/West End area. He

estimated that the total cost in this test would be $499,500. Based

on an estimated gross income from the properties of $19,152, the value

of the properties would be $191,500, depending on a 10% rate
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of return. Test No. 3 concluded that the owner would lose $407,980.

With 5O%-financed, the owners would have to pay out of pocket $420,625

per year. In the fourth test, the buildings are gutted to develop 2

family flats. The total cost for this project was estimted to be $664,795,

including $460,000 spent to date. The adjusted gross income from the

properties was $238,770 and the loss to the owner was estimated to be

$426,025 per year. With a 50% loan requirement, the loss would be

$20,228 per year with a net return on equity of minus .079%. Test No.

5 involved rehabilitation and a rear addition for a clinic. The total cost

estimate, which included parking facilities, was $672,000. The effective

gross income of $51,881 less expenses of $19,721 yielded a net operating

income of $32,160. At a 9% rate of return the properties were valued at

$357,333 and the loss to the owner was $314,667. Financed with a 50%

loan, the equity return would be minus 3.7%. Test No. 6 was a chan-

cery, and was omitted as infeasible on its face. Test No. 7 was a wrap-

around in the rear of the buildings to construct 4 story apartment

buildings. This analysis included $4000 for the demolition of the

rear of the buildings. Mr. Harps stated that this cost is high

because when only part of a building is demolished the work has to

be done by hand. The total cost to construction and demolition

was $645,903. When cost to date is added the total cost is

$1,105.903. The estimated loss to the was $733,000, based

on a cost of $110,590 per small efficiency unit. Test No. 8 was

a wrap-around in the rear for a clinic. Two rear rooms on each

building would be demolished at a cost of $4,000. The total cost

was estimated at $920,527 plus $460,000 spent to date. The
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effective gross income of $136,847, with net operating expenses of

$81,305 capitalized at 10% yielded property valued at $813,050. The loss

to the owner was $567,000 on an all cash deal and $10,293 with 50%

financed. Nonmedical office buildings were considered under Test No. 9.

A variance from the BZA would be required. This test included some of

the same variables used in Test No. 7, although the parking requirements

would be less. The properties were valued at $709,267 and cost was

estimated at $1,172,149. The loss to the owner would be $462,882 under

this test, With 50% financed, the loss was $13,938 per year or a minus

2.4% equity return. Test No. 10 involved razing the buildings and

constructing 1 bedroom and efficiency condominiums. The profit to the

owner was determined to be $93,520. Mr. Harps estimated that the properties

could sold in an "as is" condition for $270,000. He found that, using

conservative soft cost estimates, no alternative (Test 1-9) was economically

feasible.

21. Mr. Harps indicated that carrying costs were not considered

in Mr. Harps' tests, nor did he consider depreciation, which he deem

relevant for market value, but not relevant for investment value. He

testified that possible uses had not been discussed with Applicant's

architect. Mr.Harps further stated that he had also briefly

considered and eliminated a 32 unit apartment building as infeasible,

but could think of no additional alternative uses. According to testimony,

rental figures were determined on the basis of a market survey he

conducted, according to testimony.
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Mr. Harps testified that he did not discuss tax credits

because the losses involved in the alternatives tested were so

great that the possible tax advantages would not be worthwhile

to the owner, particularly since the owner would not get the

tax credits until the project was completed. He also testified

that side yards as they currently exist were taken into account

in each test.

22. Jams Sollins, whose primary business is the redevelop-

ment of historic properties in the District, testified on behalf

of Applicant that his company had been interested in purchasing the

two properties because of possible benefits from investment tax

credits and conservation easement donations. Mr. Sollins stated that

his company had entered into an agreement to purchase the properties

from Applicant for $500,000; however, the purchase agreement was

subject to and contingent upon a satisfactory feasibility study.

A $50,000 promissory note dated May 11, 1984 bound the contract.

Mr. Sollins testified that his feasibility study concluded that there

would be little benefit from either investment tax credit, or from the

value of easement donations. And secondly, "that I could not find an

economic basis on which I could go forward with the project. The price

of the property was too high in relation to any economic value

that it had." (Vol. II, p. 76) Mr. Sollins testified that he would have

reached the same conclusion if the purchase price was $460,000. He

stated that he had advised the Applicant that if the properties
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were placed on the D.C. Historic Register, they would have to

be sold at the current "as is" price in order to make it feasible

for a subsequent purchaser to develop them. Mr. Sollins

determined that rehabilitation without an addition would require

an investment of $700,000 and would not bring an economic

return of 12 to 15 percent as he stated was required by his

company. He testified that he discussed the effects of rehabilita-

tion with additions with two architects -Mr. Baranes and

David Schwartz. He concluded that neither tax credits nor easement

valuation would be significant enough to make it feasible to

purchase the properties. Before the feasibility study was concluded,

Mr. Sollins expected tax benefits "in the $650,000 range, based on

$500,000 for the easement donation and . . . $100,000 investment tax

credit." (Vol. II, p. 82) Mr. Sollins stated he had looked at the

properties from the outside only, since his company would completely

renovate the interiors, except items of historic significance. The

alternative uses considered by Mr. Sollins, according to his testimony,

were a medical clinic, a residential condominium development and

restoration of the existing buildings. He stated he did not consider

other uses because, based on his experience, other uses permitted by

the zoning regulations were infeasible.

23. Malcolm Booth, Vice President of Cost Management,

MMP International, Inc., testified that he prepared an evaluation

of costs on the buildings, at the request of Mr. Baranes, to bring
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them up to code standards. Mr. Booth stated he inspected the

buildings on Wednesday, January 9, 1985, conducting a room-to-room

study. He concluded that it would cost $100,000 to complete

exterior and interior upgrading on the properties, which cost

did not include soft costs. Specific costs estimated by Mr.

Booth included $7000 to replace both roofs; $6000 for a new

storm line; $1500 for cabinets and $1200 for appliances in 2521 K

Street; $500 to board up a fireplace in 2521 K Street, $400 to

replace a closet in 2521 K Street. Mr. Booth testified that other

repair and replacement costs would be required to scrape and repaint

exteriors; replace shutters; repair and replace exterior doors;

strengthen the balcony on 2521 K Street; replace chimney flues and

concrete walks; scrape, sand and refinish hardwood floors; strengthen

the basement staircase. The witness stated that the building at 2523

K Street does not have a basement, and the kitchen is more fully intact

than in 2521 K Street. Mr. Booth testified that he was not sure how much

of the renovation he discussed would be required if the Applicant

was to fix up the property to live in himself. He stated that

the types of renovations that made up the $100,000 cost were

based on what Applicant's architect, Mr. Baranes, told him was

required by the D. C. Code. Further he stated that the study took

two hours.

24. Steve Levy, Chair and Preservation Coordinator, ANC 2A,

testified as a party in opposition to Applicant's hardship application.

He stated that the ANC 2A voted in a regular business meeting an
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December 12, 1984 to oppose the application. He stated that in 1981,

the ANC and Foggy Bottom Association (FBA) contracted with Emily Eig,

architectural historian, Traceries, to study the Foggy Bottom area to

determine which areas were worth pursuing as historic designations.

The witness testified that the study was completed in 1982 and the

recommendations here published in the Foggy Bottom News  and distributed

in an area coterminous with ANC 2A. The study recommended pursuing the

designation of an historic district, encompassing Squares 14 and 15.

He stated that while the research was in progress, the house at the

northwest corner of Square 15 was acquired and demolished, impairing

the concept of an historic district. Mr. Levy testified that he

suggested that the League submit applications for the designation

of the Cooper Houses. Further, he stated that after the applications

were submitted, representatives of the ANC and FBA met with Mr. Cooper,

who requested that the applications be withdrawn. Mr. Levy stated

that the meeting took place after January 21, 1985, when the sales

contract for the purchase of the Cooper Houses had already become

binding on Applicant. He testified that the ANC and FBA offered

to submit the issue of landmark designation to binding arbitration

by the American Arbitration Association, under the application

would be withdrawn if the ANC and FBA lost at arbitration. If that

won at arbitration, according to Mr. Levy, they could proceed with

the applications, but Mr.Cooper would still have had the right to

oppose the applications. He stated that before arbitration began,
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the groups contacted Mr. Cooper, who informed them that he

had a buyer for the properties and arbitration would not be necessary.

Mr. Levy testified that he learned sometime after January 1, 1984

that Mr. Cooper was trying to sell the properties, but he did not

know who the buyer was.

25. Mr. Levy testified that on or around May 17, 1984, the ANC

held a meeting to discuss whether to support the designation application

submitted by the League. He stated Architect Sholom Baranes made a

presentation at that meeting, requesting that the ANC postpone its

decision because he was working out an adaptive reuse of the buildings.

He testified that the reuse would include a 4 or 5 story building to the

rear, of some small portions of the rear, some variances, and

absolute retention of the facades and large amounts of interior

restoration. According to Mr. Levy, Emily Eig of Traceries, consulting

and research firm concerned with historic preservation, was present and

advised the ANC that Mr. Baranes' approach was feasible and, ultimately,

the ANC agreed to defer its decision on landmark designation until its

next meeting. Mr. Baranes was toprovide them with more information

before the next meeting, according to witness' testimony, but he did

not. Mr. Levy testified that the ANC has negotiated with property

owners in other similar situations. He gave four specific examples

of instances in which the ANC reached agreements with property owners

to preserve the historic portions of a building while the ANC
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supported the use of side yard, court, parking, or other

variances. He also stated that there had been instances where the ANC

agreed to changes after an historic designation was made. He cited

"2000 Pennsylvania Avenue" as an example. Mr. Levy testified that

"we have a long history of attempting to work with developers and

property owners, and attempting to work out developments that the

owner thinks can work, and which are respective of neighborhood values.

"(Vol. II, pp 153-154) He stated further that at the most recent ANC

meeting, and at prior meetings, the group discussed its willingness

to work with Applicant on variances or special exceptions to retain

functional buildings. Mr. Levy testified that if Applicant had approached

the ANC after the application of historic designation had been filed,

the ANC "would remain flexible in attempting to discuss a potential

development that would involve retention of parts of the buildings and

demolition of other parts of the building, and construction behind them.

"(Vol II., p.169) Finally, Mr. Levy testified that the ANC would prefer

that the buildings be put to some adaptive use as opposed to being

demolished. He also stated that alternatives for adding on to the

building were not discussed with Mr. Cooper before the historic

designation application was submitted.

26. Kim Hoagland, Vice President of the League, testified as

a Party in Opposition that she signed the application for historic

designation of the Cooper Houses on behalf of the League on November 23,

1983. She stated that she attended a meting in late January, 1984, at
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which time. Mr. Cooper requested that the application be withdrawn.

According to Ms. Hoagland the League took the position that the matter

of landmark designation of the Cooper Houses should be submitted to

arbitration. She testified that when the application was signed

she did not know Mr. Cooper was negotiating to sell the properties,

nor did she know of plans to demolish the properties. Ms. Hoagland

stated that there were instances in which the League negotiated

with a property owner to save portions of a landmark. Her first

example was the Homer Building at 13th & F & G Streets,

which had been designated as a landmark as a result of a League

application. She stated that "[i]n order to acoommodate the

developer's desires for increased density on the site, and

parking under the building, we agreed to demolition of much of

the building, preserving the three facades." (Vol. II, p.182) Ms.

Hoagland cited the Bond Building at 14th & New York Avenue as a

second example. "We, again, agreed to demolition of most of the

building, preserving only two facades. In this case, we were persuaded

by the lack of significance of the interior of the building, and also,

by the new addition's sensitive design." (Vol.II, p.183) she stated the

Bond Building had been designated a landmark after the League filed an

application. Ms. Hoagland testified that the League had also negotiated

with the owner of 1911 Pennsylvania Avenue or Morocoo's. She testified

that "[t]he owner wished to increase density and put parking on the site.

We, again, supported the demolition of the landmark, in which only
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the facade would be preserved." (Vol. II, p.184) She further stated

that there are many examples of similar agreements in the last two

or three years, and that neither Mr. Donnelly nor Mr. Baranes has

approached the League with proposals involving variances for the

subject properties. She stated that the League is prepared to

consider such proposals, and that the League would support adding

on to the existing buildings and demolishing sane portions of the

rear in order to save the buildings, if the construction is sensitively

designed. The policy of the League, according to the witness, is to

notify the owner that a landmark application has been filed after

the application is accepted by the Historic Preservation Office. The

owner was not contacted before the application was submitted because

"[w]e were afraid that the owner would demolish the building as

it was unprotected." (Vol. II, p.191) In regards to the Homer Building,

the Bond Building, and Morocco's, Ms. Hoagland testified that each owner

had reached the full FAR for the zoned purpose.

27. Emily Hotaling Eig of Traceries, aconsulting and research

firm concerned with historic preservation, testified that she had

conducted a study of the subject area which resulted in the recommen-

dation of an historic district, encompassing the Cooper Houses.

She stated that the demolition of the house at 26th & L Streets

invalidated the historic district concept. Ms. Eig testified that

she attended the May 17, 1984 meeting of the ANC at which time

Mr. Baranes presented ideas for alternative constructions of the
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houses at 2521 K Street and 2523 K Street. She stated that she

responded positively to Mr. Baranes' proposal and encouraged

the ANC to postpone its decision on the designation application

pending Mr. Baranes final project, since it might preserve the

buildings. Ms. Eig explained that Mr. Baranes was expected to

provide more details on his project, but did not do this until

after the buildings had been designated landmarks in October, 1984.

Ms. Eig testified that at that time Mr. Baranes still did not provide

enough information upon which she could make a decision. She further

stated that, as historian in the project, she would consider

supporting demolition of portions of the rear of both buildings and

add-ons. She stated that she made no effort to contact the owner

about landmark designation before the designation application was

submitted. She also stated that she did not attempt to find out

from the owner the status of the properties at the time the appli-

cation was filed.

FINDINGS OF FACT

28. The Mayor's Agent finds that the Applicant's procedural

objections are without basis and are over ruled. In the first place,

the Mayor's Agent is without authority to rule on any challenges to

the Review Board's designation of the subject properties. Until the

review Board's designation is overturned by a Court of competent

jurisdiction, the Mayor's Agent must assume that the designation is

valid. It should be noted, moreover, that the Applicant's argument
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that section 5-1002 (6) (b) amounts to a taking, has already been

rejected by the United States District Court for the District of

Columbia. See Weinberg v. Barry, 604 F. Supp. 390, 398-399

(D.D.C. 1985).

With respect to Applicant's assertion that the Mayor's Agent's

ability to act expired on November 30, 1984, while Section 5-1004

(c) states that the Mayor's Agent shall make a finding on a permit

application within 120 days of referring the application to the

Review Board, that provision is directory. Applicant has not shown

any prejudice by the Mayor’s Agent having not issued a decision

sooner. Indeed, a decision could not have been issued before a public

hearing was held and the hearing was continued to allow Applicant

to prepare its case.

Finally, there is nothing in the record to suggest that

Applicant, when it was discovered that it had purchased the subject

property, was not given proper notice of all matters.

29. The Mayor's Agent finds that Applicant has failed to carry

its burden of showing that either the doctrine of laches or estoppel

applies here. See Woodley Park Community Ass'n. v. Board of Zoninq

Adjustment, 490 A. 2d 628, 639 (D.C. 1985) Applicant did not show

that any actions on its part were taken in response to Affirmative

acts of the District of Columbia Government which it was

entitled to rely.
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30. The Mayor's Agent finds that the Applicant has not proven

that no reasonable economic use exists. Applicant's architectural

consultant has testified that the buildings are suitable as

single-family residences. The landmark designation has not deprived

the owner of the economic use which existed at the time the proper-

ties were purchased. Further, Applicant has not fully considered

either partial demolition and rear additions or other uses which would

not require the complete demolition of the properties. Although

it is aware of the possibility that variances for such adaptive

reuses may be granted by the Board of Zoning Adjustments, Applicant

has not pursued such options.

31. To the extent that Applicant relies on the opinion of

Mr. Harps to support the claim of unreasonable hardship,

I find such reliance misplaced, in light of the fact that

Applicant had nut received the benefit of Mr. Harps' assessment

before seeking the demolition permit. Mr. Harps testified that

the assessment was conducted on Friday, January 4, 1985, a

few days before the Monday, January 7, 1985 scheduled hearing.

Even if the Applicant could rely on Mr. Harps' assessment,

I still find that Applicant has not demonstrated unreasonable

economic hardship.

32. The Mayor's Agent finds that the Applicant's reasonable

expectations of profits may be relevant considerations since the

properties were purchased before they were designated landmarks.
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However, Applicant's economic appraisals did not include

the benefits of Investment Tax Credits (ITC), conservation

easements and depreciation deductions. Applicant cannot rely

on James Sollins' interpretation of the benefit of ITC and

conservation easements to prove that its expected rate of

return of 8%-10% could not be met. Since Mr. Sollins merely

testified that he would not undertake the project unless

there was at least a rate of return of 12%-15%. Profitability

to Applicant is determined by the existence of any reasonable

economic use of the properties.

33. The Mayor's Agent finds that demolition of the Cooper

Houses is not consistent with purposes of the Act, since the

Act encourages the adaptive use and/or restoration of historic

landmarks. Applicant failed to adequately pursue rear construc-

tions, such as the four-story structure at the rear of the

buildings which was considered briefly by Applicant's architec-

tural consultant.

Conclusions of Law

1. The Mayor's Agent has no authority to overturn a

designation by the Historic Preservation Review Board and must

assume its validity until set aside by a court of competent

jurisdiction.
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2. pursuant to Section 5(e) of D.C Law 2-144, no demoli-

tion permit may be issued unless the Mayor or his designated

Agent finds that "failure to issue a permit will result in un-

reasonable economic hardship to the owner." Section 3(n) defines

"unreasonable economic hardship as a taking of the owner's

property without just compensation" under the law, the Applicant

has the burden of proving unreasonable economic hardship.

3. In order to meet the burden of proving unreasonable

economic hardship, the Applicant must demonstrate that denial

of the demolition permit will preclude it from reasonable use

of its property or return on its investment. Based upon the

above Findings of Fact the Mayor's Agent concludes that the

Applicant has failed to prove (1) that it can not use the Cooper

Houses; (2) that the Cooper Houses are not suitable as single-

family dwellings; and (3) that it could not rehabilitate the Cooper

Houses and obtain a reasonable return on its investment. As the

Applicant has not proven that there are not other reasonable alterna-

tives to the one chosen, the Applicant has not demonstrated that unless

he can take his proposed action, the Cooper Houses will be subject

to a taking without just compensation. The Applicant has not proven

that there is no reasonable use left in the property that would pre-

clude such compensation.

4. Therefore, the Mayor's Agent cannot conclude that denial

of a demolition permit for the Cooper Houses will result in
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unreasonable economic hardship of the owner. In the alternative,

the Mayor's Agent concludes that the issue of unreasonable economic

hardship, which is equated with a taking, is not ripe for considera-

tion since the Applicant has not sought approval for all uses that

would enable it to derive economic benefit from the subject property.

See Williamson County Regional Planning Commission v. Hamilton Bank

of Johnson City, - U.S. - , 53 U.S.L.W. 4969 (filed June 28, 1985).

ORDERED

The issuance of a demolition permit for 2521-23 K Street, N. W.,

Lots 802 and 803, Square 15 is denied.

Date Mayor's Agent 


