
GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

ORDER

Before the Mayor's Agent for D.C. Law 2-144, the Historic Landmark and
Historic District Protection Act of 1978.

H.P.A. No. 85-447 for an alteration permit for a building located at
1801 Connecticut Avenue, N.W., Lot 31 in Square 90.

Hearing Date: September 17, 1985

FINDINGS OF FACT:

The Applicant Ruth's Chris Steak House of Washington
(hereinafter "Applicant") has applied for a permit under section 6 of
the Historic Landmark and Historic District Protection Act of 1978, D.C.
Law 2-144 (hereinafter "the Act"), to allow alteration of a building in
the District of Columbia, Lot 31 in Square 90, by installation of two
signs. (Exhibit 1)

2. Applicant's building, 1801 Connecticut Avenue N.W. is located
in the DuPont Circle Historic District.

3. In accordance with Section 6(b) of the Act, the permit
application was referred to the Historic Preservation Review Board
(hereinafter "the Review Board").

4. On July 17, 1985, and in accordance with Section 6(b) of the
Act, the Review Board recommended that the-'permit not be granted because
the placement, size and designs of the signs are inappropriate to the
DuPont Circle Historic District. (Exhibit 2)

5. The subject signs are currently placed on the exterior of 1801
Connecticut Avenue N.W. The signs bear the logo, "Ruth Chris Steak
House." They are illuminated single-faced-signs, the faces of which are
black acrylic and red. Part of the signs - "U.S. Prime Only" - is in
white neon." (Exhibit 2,6)

6. On August 2, 1985, Applicant requested a public hearing.
Applicant's request for a hearing stated that failure to issue the
permit would result in unreasonable economic hardship to the owner and
that the proposed alteration is consistent with the purposes of the Act.
(Exhibit 3)
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On August 14, 1985, the Mayor's Agent scheduled a public
hearing for September 17, 1985. (Exhibit 4)

8. On September 12, 1985, the D.C. Preservation League
(hereinafter "the League") filed as a party in opposition to the
issuance of the alteration permit. The League asserted that Applicant
had not shown that failure to issue the permit would result in
unreasonable economic hardship to the owner and that issuance of the
permit would be inconsistent with the purposes of the Act. (Exhibit 5)

9. On September 13, 1985, Applicant filed with the Mayor's Agent
an affidavit and list of witnesses pursuant to Section 6(g) of the Act
and Section 3.3 of the Rules of Practice and Procedure (hereinafter "the
Rules").

10. On September 17, 1985, the Mayor's Agent conducted a public
hearing on the permit application,

11. Applicant objected to the participation of the League in the
hearing on the basis that the League's filing was submitted less than
ten (10) days prior to the hearing date, in contravention of Section
3.4(a) of the Rules. The Mayor's Agent overruled the objection and
found good cause to shorten the submission period pursuant to authority
granted by Section 1.4(c) of the Rules.

12. During the hearing three witnesses were heard and seven
exhibits admitted into the record. The record was kept open until
October 11, 1985 for additional submissions, including proposed findings
of fact and conclusions of law.

13. Ralph Giardina, Executive Vice President of Ruth's Chris Steak
House, testified that Applicant's business is a Washington, D.C.
corporation owned by Ruth's Chris Steak House, Inc., a Louisiana
corporation. He stated that Applicant leases the subject premises.

14. Mr. Giardina testified that there are two signs on the exterior
of the subject premises - one circular and one rectangular. He stated
that the signs, which bear the Ruth's Chris Steak House logo, were
erected on encasements already on the building and used by the previous
business. Mr. Giardina testified that, being new to the area, Applicant
relied heavily on the advice of a reputable law firm, contractor, and
sign company in regard to the installation of the signs, Applicant, he
stated, was unaware of any violation of law by the installation of the
signs. (Exhibit 6)

15. Mr. Giardina testified that Applicant is part of a chain with
counterparts located in Texas, - Houston, Dallas, Fort Lauderdale - and
in Beverly Hills, California. He further stated that the other
locations all use the Ruth's Chris Steak House logo on signs larger than
those installed on the subject premises.
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He noted that in the area where the Beverly Hills, California restaurant
is located, no signs are allowed. He stated the California restaurant
therefore has only an awning with the Ruth Chris Steak House logo on it,

He testified further that the subject premises is the only restaurant in
the chain with a circular sign.

16. Mr. Giardina stated the following in regard to the damages
Applicant would suffer should issuance of the application be denied:

". ..since we have really no sign contract with the landlord relative
to what would happen if the sign was to be detached from the building, I
would imagine if that encasement would come down that he would look to
us to repair his building where that encasement was removed." (p.13)

He also testified that because 75% of the customers of Applicant are
"tourists", Applicant would go out of business without the signs since
the logo is an identifying element for the business.

He noted that Applicant has approximately $700,000 invested in the
business located at 1801 Connecticut Avenue, N.W. He testified further
that the business operated at a $2,000 net less from March 1, 1985 to
the end of July, 1985.

17. Sandra Orlando testified as general manager of Ruth's Chris
Steak House. She stated that she has been general manager for one year,
during which time the subject signs were in place. She further stated
that neighbors of the Applicant include a newspaper store, a pizza
parlor, and a night club, which she identified in photographs. Ms.
Orlando testified that the nightclub, the Royal Place, has a sign with
lights that track its borders. (Exhibit 7)

18. Ms. Orlando testified that 75% of Applicant's customers are
"tourists" who patronize Applicant because they recognize the signs as
Ruth's Chris Steak House, having seen them on other restaurants
throughout the country.

19. Representing the DuPont Circle Conservancy, Ruth Brown read a
statement in opposition to the issuance of-the permit. Ms. Brown stated
that Applicant could not satisfy the burden of proving unreasonable
economic hardship. Further, she noted that the neon lighting on the
subject signs constitute a substantial and objectional difference from
the signs used by the previous business.

20. The Mayor's Agent finds that Applicant has neither submitted
the minimum information required nor stated by affidavit, what, among
the information omitted, was unavailable to Applicant. In Particular,
Applicant failed to submit information as to any consideration by owner
of adaptive uses as they relate to the permit application, Accordingly,
the Mayor's Agent finds that Applicant has failed to comply with Section
6(g) of the Act which provide in part,
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"The owner shall submit at the hearing such information as
relevant and necessary to support this application."

21. The Mayor's Agent. also finds that Applicant has failed
demonstrate that it has adequately explored alternative means of
displaying the logo.

CONCLUSION OF LAW:

1. Pursuant to Section 6(f) of the Act "[n]o [alteration] permit
shall be issued unless the Mayor finds that such issuance is necessary
in the public interest or that a failure to issue a permit will result
in unreasonable economic hardship to the owner." Under the law,
Applicant has the burden of proving that issuance of the permit is in
the public interest and that failure to issue the permit will result in
unreasonable economic hardship to the owner.

2. Section 3(j) of the Act provides that "'necessary in the public
interest' means consistent with the purposes of this act as set forth in
section 2(b) or necessary to allow the construction of a project of
special merit."

3. In order to prove issuance of the permit is consistent with the
purposes of the Act, Applicants must demonstrate, pursuant to Section
2(b) of the Act that issuance of the permit "will retain and enhance
those properties which contribute to the character of the historic
district and to encourage their adaptation for current use" and "that
alterations of existing structure are compatible with the character of
the historic district." Although testimony on behalf of the Applicant
asserts that Applicant relied on the advice of a sign company to
determine whether the instant signs are compatible with the
neighborhood, Applicant failed to offer further assurances that
maintenance of the sign satisfies the purposes of the Act. Applicant's
asserted retrospective good intentions are inadequate. Therefore,
Applicant has failed to prove that issuance of the permit is necessary
to the public interest.

4. Section 3(n) of the Act provides in relevant part
"'unreasonable econimic hardship' means that the failure to issue a
permit would amount to a taking of the owner's property without just
compensation. . . " In order to meet the burden of proving unreasonable
alternative economic use for the property after imposing a restriction
thereon or that failure to issue the permit will deprive the owner of a
reasonable return on its investment 900 G Street Associates v. DHCD, 430
A2d 1387, 1390, In making this finding, it is irrelevant that the cash
value of the property have diminished or that there are higher and more
beneficial uses of the property so long as a reasonable return could
still be obtained from some alternative use. Id.

5. The Mayor's Agent finds that Applicant has failed to prove that
failure to issue that permit will result in unreasonable economic
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hardship to the owner. The Mayor's Agent finds that Applicant's claim
that tourist business would be lost if the signs are revised because
that business is dependent upon recognition of the subject signs is
"unpersuasive". Such recognition does not depend on the size, shape or
lighting of the subject signs. Through testimony of Applicant's
representatives, logo signs at other locations are of different sizes
and shapes and are not necessarily lighted. Although recognition may
depend on the Ruth's Chris Steak House logo, it does not depend on the
manner in which the logo is displayed.

6. Therefore, based on the foregoing the Mayor's Ageant finds that
issuance of the permit is not consistent with the purposes of the Act
and failure to issue the permit will not result in unreasonable economic
hardship to the owner.

ORDERED

Issuance of the alteration permit for 1801 Connecticut Avenue, N.W., Lot
31 in Square 90, is denied.


