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This matter
Historic Landmark
D .C. Code §5-1001

came before the Mayor’s Agent for D.C. Law 2-144, the
and Historic District Protection Act of 1978, codified as
e t  s e q . , (the “act”) on an application for a construction

permit for partial demolition, renovation and rehabilitation of four rowhouse
structures known as 1717,, 1719, 1721 and 1723 Rhode Island Avenue, N.W. (HPA
Nos. 87-147, 87-148, 87-149 and 87-150, respectively) located in the Dupont
Circle Historic District. The rowhouses contribute to the Dupont Circle
Historic District in terms of the architecture, scale, period of significance
and cultural history. The applications for partial demolition were filed on
behalf of the Archdiocese of Washington, D.C., owner of the subject lot, by
K&C Associates Rhode Island Limited Partnership, agent for the Archdiocese
(collectively referred to as the “Applicants”) as part of the planned unit
development (“PUD”) for the site pursuant to Section 5 of the act.

OPINION AND ORDER

BACKGROUND

The Historic Preservation Review Board (the “HPRB”) reviewed the subject
project for conceptual design on September 18, 1985 and adopted the HPRB staff
report, dated August 26, 1985, recommending the HPRB “approve the project in
concept, and continue to work with the architects as the project is refined”.
(Prehearing Submission of the Applicants, Exhibit D)

A public hearing of the Zoning Commission for the District of Columbia
was held on April 21, 28, May 1, and 22, 1986 to consider the zoning
application of the Applicants herein. The zoning application requested review
and approval of a PUD for a mixed-use development including residential,
office, retail and institutional uses and a related change of zoning from
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an SP-1 district 1 /to a C-3-C district 2 / in square 159. The PUD application
and rezoning was approved by the Zoning Commission in Zoning Commission Order
No. 496, (“Z.C. Order NO. 496”) on November 3, 1986.
of the Applicant, Exhibit A).

(Prehearing Submission
A Petition for Judicial Review of Z.C. Order

No. 496 was filed by 1742 N Street Company, Residential Action Coalition and
Hotel Tabard Inn on or around February 13, 1987.

On December 17, 1986, the construction permit application was reviewed
by the HPRB pursuant to Section 5(b) of the act. In its December 17, 1986
report, the HPRB staff noted that the partial demolitions “are consistent with
the purposes of the law, and that the new construction and alteration scheme
has been approved”. The HPRB adopted the staff report, approving the final
design changes imposed during the proceedings before the Zoning Commission.

In accordance with Section 5(b) of the act, the HPRB’s recommendations
on the application were transmitted to the Mayor’s Agent. A Notice of Public
Hearing to consider HPA Nos. 87-147, 87-148, 87-149, and 87-150 was published
in the January 23, 1987 D.C. Register. On February 27, 1987, the Mayor’s
Agent conducted a public hearing on said application. The record was left
open by the Mayor’s Agent until March 13, 1987 for submission of post-hearing
briefs and evidence on the ownership of an east-west alley in square 159. The
Applicants and witnesses in opposition requested an extension until March 18,
1987, which was granted. In’ accordance with the provisions of the act, the
Mayor's Agent enters the following Findings of Fact and Conclusions of Law:

FINDINGS OF FACT

1. The Applicants have applied for permits to allow for the partial
demolition of the four row structures on the subject site. The proposed
development also calls for the complete retention of St. Matthew’s Cathedral
and rectory and the retention and rehabilitation of the historically
significant portions of the four row structures. The rehabilitation effort
will involve both the interiors and exteriors of the building. The spaces
retained in 1717 and 1719 Rhode Islands Avenue, N.W., will be integrated into
the office building to be constructed on the site, while the spaces retained
in 1721 and 1723 Rhode Island will be renovated for continued use by the

l/ An SP-1 district permits matter of right medium density development
including all kinds of residential uses, with limited offices for non-profit
organizations, trade associations and professionals permitted as a special
exception requiring approval of the Board of Zoning Administration (EEA) to a
maximum height of sixty-five (65) feet, a maximum floor area ratio (FAR) of
4.0 for residential and 2.5 for other permitted uses and a maximum lot
occupancy of eighty (80%) percent for residential uses.

1/ A C-3-C district permits matter of right business and employment centers of
medium/high density development, including office, retail, housing, and mixed
uses to a maximum height of ninety (90) feet, a maximum floor area ratio (FAR)
of 6.5 for residential and other permitted uses, and a maximum lot occupancy
of one hundred percent.
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Church. The Applicants claim the proposed partial demolitions are “necessary
in the public interest” based on two distinct grounds: (i) the permit requests
are necessary to allow the construction of a project of special merit; and
(ii) the partial demolition of the buildings is consistent with the purposes
of Section 2 of the act.

2. Several preliminary matters were raised during the hearing before the
Mayor‘s Agent. Mr. Peter Lamb, a local attorney, testified on his behalf as a
property owner in Square 159 and purportedly on ‘behalf of 1742 N Street
Company, a D.C. general partnership that owns 1742-44, 1748 N Street, 1 A St.
Matthews Court, 1749 St. Matthews Court and 1751 or 1749 St. Matthews Court
N.W. all in Square 159. The first issue raised was one of adequate notice to
alleged abutting property owners. Mr. Lamb, joined by several other
witnesses, contended that in the proceedings before, the HPRB as well as in the
proceeding before the Mayor’s Agent inadequate notice of both hearings was
given to him as well as other alleged abutting property owners. Section
3.2(b) of the Rules of Procedure before the Mayor’s Agent requires that the
Mayor give notice of the public hearing to the owners of all property abutting
the Applicant’s property by sending the notice by first class mail to abutting
property owners no less than thirty (30) days before the date of the hearing.

Mr. Lamb purported to represent the interest of those property owners in
the carriage houses in Square 159 to the north of and abutting the east-west
alley that crosses the square (“N Street carriage houses”) to whom notice by
first-class mail was not given by the staff of the Historic Preservation
Division (HPD) of the Department of Consumer and Regulatory Affairs (DCRA).
He requested that the hearing be postponed so that proper notice could be
given to those property owners. The HPD staff took the position that the only
abutting property owner was the YMCA building, a major brick structure located
on the extreme east end of Rhode Island Avenue and 17th Street. (T. at 7).
Mr. Lamb argued that the east-west alley was an alley in the original city of
Washington, to which abutting property owners held the title and not the
District as established in the case United States v. Chesapeake & Potomac
Telephone Co., 418 A.2d 114 (1980) (“C&P Telephone”). Based on that theory,
the Archdiocese owns “halfway to the middle of the alley” and abutting
property owners “own the other half,”
or “abutting”. (T. at 8).

thereby making the properties contiguous

Mr. Lamb argued further that the question of whether he and his clients
were abutting property owners did not depend solely on whether the alley was
publicly or privately owned. He contends there is a sufficient nexus between
the N Street carriage house properties and the Archdiocese property to require
the District to provide them the required notice for abutting property
owners. As further evidence of title to the alley, two other witnesses
offered testimony. Harriet Hubbard of the Residential Action Coalition and a
party to this proceeding testified that the floor area ratio (FAR) belonging
to the east-west alley could be applied for the abutting property owners’
benefit (T. at 24). Anne Sellin of the Midway Civic Association testified’
that the issue of whether the N Street carriage houses abut Applicants’
property does not depend on whether an abutting property owner must go to the
city to have the alley closed as argued by Applicants’ counsel. Ms. Sellin,
citing the C&P Telephone case argued that the issue should be decided based on
who owns the alley prior to its closing. (T. at 20, 21). Counsel for the
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Applicants submitted for the record a document from 3.C. Surveyor, Ralph 3.
Sheaffer indicating that the alley in question is listed as a public alley.
Joseph Boettner, Acting Zoning Administrator,
Regulatory Affairs,

Department of Consumer and
confirmed by letter dated March 10, 1987, that the subject

alley could not be used to the centerline by the owner of Lot 85 (the
Archdiocese) for gross floor area computations generated by lot
contradiction to Ms. Hubbard’s allegation.

size in
Furthermore, the alley area could

“not be considered to be a portion of the record lot for any purpose upon
which zoning computations are made when an application for building permit is
filed for either new construction or building additions to be erected on the
subject property”. (Applicants’ Post-hearing Submission). Counsel for
Applicants noted, without contradiction, that the property owners represented
by Mr. Lamb were not assessed taxes on the alley property and that the alley
was in the sole control and use-of the municipality. For example, any
construction in the alley required a public space permit. I find that the
subject east-west alley is a public alley over which the District of Columbia
maintains jurisdiction and control. Further, the alley separates the
Applicants’ property from the property on which the N Street carriage houses
are located.

3.
that

An objection was raised by Ms. Harriet Hubbard, a party to the proceeding,
she received inadequate notice of the hearing, and that therefore, the

hearing should be continued. Ms. Hubbard contended that she is on the mailing
list for notices relating to historic landmarks but she failed to receive a
copy of the notice of this proceeding in the regular mailing. Ms. Hubbard
testified she did visit the HPD office and received the notice about three
weeks before the hearing. She also contended the file in this case was
unavailable to her until two days before the hearing. (T. at 30). However,
Stephen Raiche, Chief of the Historic Preservation Division unit, testified
that Ms. Hubbard was not denied access to the case file but was given access
to the file within twenty-four hours of her call request. Mr. Raiche further
testified that Ms. Hubbard was supplied with a copy of all documents she
requested. I find that Ms. Hubbard is on the mailing list for notice of
Mayor’s Agent hearings but failed to receive notice by mail in this case. Ms.
Hubbard did, however, receive actual notice three weeks prior to the hearing.
I further find that the files were available for inspection by the public.

4. Vernon W. Palmer, II, staff coordinator for ANC 2B testified that ANC 28
has consistently opposed the St. Matthews PUD and objected to the Zoning
Commission’s decision to allow the PUD pursuant to Z.C. Order No. 496. Mr.
Palmer requested the Mayor’s Agent hearing be stayed until the D.C. Court of
Appeals ruled on the Petition for Review of the Order. Counsel for Applicants
noted that the petitioners for appeal of Z.C. Order No. 496 failed to exercise
their right to request a stay from the administrative body rendering the
decision, the Zoning Commission, or from the court as provided for in Rules 18
and 19 of the Rules of the D.C. Court of Appeals.

5. Emily Eig, architectural historian and expert witness for the Applicants,
noted that St. Matthews Cathedral and its rectory are listed on the National
Registry of Historic Places as individual landarks. Ms. Eig testified that
extensive research into the historic drawings of the buildings was undertaken
to determine their architectural history (T. at 54). A strong social
relationship between the cathedral and owners and residents of the houses was
established. The rowhouse at 1717 Rhode Island was partially built in 1877
and then in 1895 Wendell R. Marshall, a major architectural firm of the city,
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was commissioned by Supreme Court Justice Edward White to add on to the
house. The rowhouse at 1719 Rhode Island was built in 1881 but in 1910
received a classical revival remodeling. At 1721 Rhode Island, the house was
built in 1877, but a 1919 neoclassical facade was applied later during a
complete redesign of the house. At 1723 Rhode Island, the structure was built
in 1881 and remodeled extensively in 1888. The design was by John Smithmeyer
who designed the Library of Congress and the remodeling was done by Charles
Edmundson, a local architect. The rectory was designed in the renaissance
revival style in 1910 by the firm of Lefarge and Benjamin Harris, to
complement the cathedral. The cathedral itself was begun in 1893, and
designed by the firm of Heins and Lefarge with the major portion of the work

‘completed in 1913 when the dome was added. Ms. Eig testified that the
emphasis in the project was to maintain the streetscape, placing major focus
on the cathedral. The objective was to restore the rowhouses to their most
significant period, which was chosen as the year 1920. Ms. Eig’s testimony is
that there were major alterations to the rowhouses over the years as the
properties evolved from single-family residential use to a variety of
church-related functions, including offices and classroom for the school, as
well as other commercial office uses. With the exception of a small green
space behind 1721, the yards have been paved to provide parking spaces. The
south side of the N Street carriage houses have also been significantly
altered and present an undistinguished appearance. The spaces behind the
buildings have been paved for parking. (T. at 62, Applicants’ Post-Hearing
Submission, The Kaempfer Company - Investment Builders, tab. 3).

Mary Mottershead, Director of Development for Kaempfer Company, the project
developer and a witness for the Applicants, testified that the developer’s
objective was to integrate the old and new to complement the transitional edge
of the historic district while providing for the full retention of two
landmark historic structures, the cathedral and the rectory, as well as
providing for the partial retention and the substantial restoration and
rehabilitation of the significant portions of the four rowhouses at the site.
For example, the study of Supreme Court Justice White, which has been kept
intact, will be preserved; a center stairway in one of the rowhouses, a very
significant architectural feature, will be restored-to its original
appearance; and a triple parlor will be preserved and worked into the
reconstruction (T. at 63, 64).

Ms. Mary Oehrlein, architect, architectural historian and a witness for the
Applicants, testified on the process of technical preservation of the portions
of the buildings remaining on-site. Ms. Oehrlein testified that there will be
a documentation of the physical fabric of the building. Documentation will
consist of photographs of both the exterior and interior of the building and a
labeling system with a category item number for items to be inventoried. (T.
at 67, 68). Specifications for the dismantling of the buildings will lay out
the standard of care for the contractor so that the building is not damaged
during the course of demolition. Ms. Oehrlein testified that varying portions
of the backs of the buildings will be demolished. At 1717 Rhode Island,
twenty-six feet (26’) of the classroom will be retained: at the stair section,
thirty-nine feet (39’).
building will remain.

At 1719 Rhode Island, forty feet (40’) of the

remain.
At 1721 twenty-six feet (26’) of the building will

67).
At 1723, twenty-four feet three inches (24’3”) will remain. (T. at
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The effort of the restoration and rehabilitation will be to restore the
character to a more residential spirit. Pedestrians looking into the windows
will see restored spaces rather than the commercial space presently there (T.
at 60).

Witnesses in opposition to the project did not address the restoration and
rehabilitation aspects of the project but rather focused on the demolition
phase of the project which was described as facadomy by both Anne Sellin, of
the Midway Civic Association and Peter Lamb. Ms. Sellin testified that there
had been incremental destruction of historic buildings in the block over the
years. Neither of these witnesses directly addressed the Applicants’
testimony that major alterations to the rear of the four rowhouses have
severly diminished the historic fabric of these portions of the buildings to
‘be demolished. There was no testimony from opposition witnesses denying the
major alterations or their impact on the historical character of the site. I
field that the rear elevations of the four rowhouses have ‘been substantially
altered over the years, are undistinguished in appearance, and presently
reflect the utilitarian nature of their use as service spaces. I find that
the Applicants have performed extensive research to identify and designate the
significant interior and exterior historic features of the site for
restoration and rehabilitation, integrating these features into the proposed
project in a sensitive and sympathetic treatment of the site. The plan for
restoration, rehabilitation and partial demolition of the four rowhouses adds
visual interest and a unifying element-to the surroundings.

6. David Childs, project architect and expert witness for the Applicants,
testified on the architecture of the proposed new building. Mr. Childs stated
that the project represented a vanguard, a remmant of the smaller scale which
once existed on the street (e.g., existing rowhouses are approximately 60 feet
high) but no longer exists with the massive Longfellow building at Connecticut
and Rhode Island on one end of the block and the YMCA building on the other
end. Mr. Childs stated that his objective as project architect was to retain
the smaller element, not only by preservation of the rowhouses, but by
designing the new building (approximately 132 feet high) to step back in its
terraces as well as to fracture the design to give it a smaller scale
implication while maintaining the different identities of the rowhouses in
front (T. at 72). The resulting design according to Mr. Childs, was intended
to complement the scale of the existing structures and represents a concerted
effort to establish a strong relationship between the new building and its
site. Several opposition witnesses objected strenuously to the massing and
scale of the proposed building which Peter Lamb stated to be 132 feet in
height as compared to the N Street carriage houses which are approximately 60
feet high (T. at 106). Mr. Lamb further testified that the massive building
would substantially diminish the light and available sunshine for nearby
houses causing trees to die for lack of sunlight (T. at 104, 107). Mr. Lamb
testified that there are two families among the occupants of the carriage
houses. Mr. Lamb further testified that the proposed building would be
visible from the north side of N Street. (T. at 106). Anne Sellin of Midway
Civic Association, testifying in opposition, stated that the vision to the
dome would be impeded by the 132 foot proposed building and such an
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impediment subverts Congress’ intent “for the punctuation of that dome as a
visual landmark from many areas of the city”. (T. at 127).

Ms. Sellin supported Ms. Harriet Hubbard’s contention that the effect of this
construction was contrary to Section 805 of the Comprehensive Plan. (T. at
89). Section 807.11 of the Plan states:

“in historic districts the established form of develpment, as evidenced
by standards that contribute to the open space character and
attractiveness of these districts, should be protected”.

The Applicants have introduced into the record a copy of the site studies of
the project which indicate that the building, despite its height, will be only
minimally visible from areas north of the site. The Zoning Commission
addressed the height of the proposed building in Z.C. Order No. 496.

The Commission noted that the additional height of the proposed office
building was needed 1) to align the floors of the new building with those of
the existing building; 2) because of the difference of the average first floor
elevation of the existing rowhouses above the measuring point for determining
building height; and 3) to accommodate a sprinkler system for seven floors of
the-building. Mr. Childs testified that, protection of the visual dominance
of St. Matthews Cathedral in the Rhode Island Avenue streetscape was a guiding
force for the project. The ultimate peak of the penthouse of the new building
was designed to come below the dome of the cathedral. (T. at 72). Applicants
state that the gable configuration of the new building unifies the project and
achieves three important aesthetic goals: 1) it visually establishes the
special relationship between the new building and St. Matthews Cathedral; 2)
its sloping forms minimize the visual impact of the new building on the
cathedral and the surrounding historic area: and 3) the large gable serves as
the mechanical penthouse, obviating the unsightly boxlike penthouses that are
typical in the District. (T. at 72, Applicants’ Post Hearing Submission, The
Kaempfer Company-Investment Builders).

Further, the architect has designed the new buildings gable roof to
substantially recede from view as a result of its angular form. The design
recognizes the importance of not infringing on the dome of St. Matthews,
stated to be approximately 160 feet high. (T. at 128). The roof line is
articulated by the use of peaks, small gables and a tower. The models of the
proposed building show the varied fenestration which creates both vertical and
horizontal patterns. The horizontal lines are created by the window openings
defining each floor. Vertically - proportioned windows in the two distinct
alternating arrangements create the tripartite vertical division in the main
mass of the building (Applicants’ Post-hearing Submission, The Kaempfer
Company-Investment Builders).

Catherine A. Echols, President of the Residential Action Coalition and Peter
Lamb, both witnesses in opposition, objected to the dark color of the proposed
building. Ms. Echols testified that the model presented by the Applicants
gave a false impression of the streetscape and the overwhelming presence of
large brown dark structures. Ms. Echols testified that the only relief was a
facade of townhouses, two of which she believed were light in color (T. at
132). During cross-examination Mr. Childs, the project architect, explained
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that the model of the proposed project intentionally showed only the proposed
construction in true colors while showing the surrounding area of one tone to
place emphasis on the project area. The evidence indicates that the new
building features a two-story base Of light colored brick, with reddish brown
brick above, capped by a gable peak of contrasting color. The color chosen is
designed to relate to the surrounding structures. The light-colored base was
chosen for visual relief.

The opposition, particularly through the testimony of Peter Lamb, also
objected to the proposed traffic circulation plan for the project. Mr. Lamb
noted that it would be difficult to negotiate a 31 foot long truck in and out
of the loading dock. Mr. Lamb testified that this was an issue addressed in
the hearing before the Zoning Commission where one traffic specialist
testified a truck could negotiate the alley and another testified it could
not. (T. at 103). As stated above, the Zoning Commission approved the PUD
application. In Z.C. Order No. 496, the Commission placed several conditions
on the Applicants with respect to relieving traffic congestion, including the
provision of a security guard to monitor traffic and assist vehicles in
ingressing and egressing the subject building. Mr. Childs testified that a
major change during design review was to relieve traffic circulation in the
public alley and meet parking requirements by providing for parking off Rhode
Island Avenue instead of off the alley. The project retained a full turn
around and access for two thirty foot (30’) truck docks in the rear alley.
The HPPB also addressed the parking issue. The Board noted in their
December 17, 1986 meeting that the Applicants, in response to citizen
objections of traffic congestion, removed the parking garage entrance from the
alley to Rhode Island Avenue. (Exhibit No. 3, HPPB Transcript at 157).

Alfredo Echiverria, Associate Director of the Office of Planning, testifying
in support of the Applicants, stated that the project exhibited exemplary
architecture. (T. at 87). He further noted that the Applicants had
positively responded to all conditions imposed on them by the Zoning
Commission. Mr. Echiverria concluded that the aesthetic value of the project
was in total agreement with section 805 of the Comprehensive Plan which
outlined the policy for protection and enhancement of historic properties (T.
at 89). He also testified that the project reinforced and promoted sane of
the planning goals the Office of Planning has for the area.

I find that the Applicants have achieved a design of exemplary architecture
which successfully protects the visual dominance of St. Matthews Cathedral,
sympathetically linking the two buildings in architecture while minimizing the
visual impact of the new building on the cathedral and surrounding historic
area. With its set-backs at the front, rear and sides of the new building,
the proposed design adequately addresses the opposition to the massing of the
building. The set-backs open up light and air, particularly on the northern
portion of the project. The resulting design complements the scale,
character, fenestration and color of the existing buildings and establishes a
strong relationship between the proposed building and its historic site. I
further find the objections raised by the opposition to the potential traffic
circulation problems have been adequately addressed by the Zoning Commission
in an earlier proceeding. I accept the ruling of that body on the issue.



7. testimony was received regarding the contribution of the project toward
the renovation and maintenance of the two existing landmarks, the cathedral
and the rectory. Mary Mottershead testified for the Applicants that the goal
of the project was to find a design solution which would provide the developer
with an economic, commercial office building while providing the church with
the much needed funds for the maintenance and necessary renovation of St.
Matthew’s Cathedral. It was identified that there is a need on an immediate
basis for at least $600,000 to restore the cathedral itself. As part of the
PUD process, the developer has agreed to make an up-front payment of $600,900
for renovation of the cathedral (T. at 46). The Z.C. Order MO. 496
specifically lists improvements to the cathedral and rectory as amenities of
the proposed development. The Order requires the funds to be provided prior
to the issuance of a building permit for the PUD. The renovation is to begin
prior to initiation of construction of the new building. The Order further
provides for provision of a yearly maintenance fund of $300,000 per year for
scheduled renovation and repairs to the cathedral and rectory, with activities
to proceed in accordance with an established ten-year schedule identified in
the record. The Archdiocese will maintain ownership of the property and
provide a long-term lease for the office building.

Bishop Eugene Marino, auxillary bishop of Washington representing the
Archdiocese testified that the Archdiocese considered the development of the
site as a means of meeting the unrelenting financial burdens associated with
maintenance of the historic St. Matthew’s Cathedral. He further testified
that the church was built as a parish church when the neighborhood was highly
residential. Each parish supported their parish church. When Washington
became an Archdiocese and the former parish church was designated a cathedral,
maintenance of the church became difficult.

Peter Lamb in opposition to the application, questioned the validity of Z.C.
Order No. 496. He argues that governmental sanctioning of the PUD constitutes
a violation of the Establishment Clause of the Constitution requiring
separation of church and state. The constitutionality of the Z.C. Order No.
496 has been raised in the Petition for Review of the Order filed with the
D.C. Court of Appeals. Mr. Lamb testified that no dollar figure was put on
the fund to be established by the developer for the rehabilitation of the
church. Mr. Lamb also objected to the “loose” language of the Z.C. Order No.
496. I find that Z.C. Order No. 496 which is a part of the record is explicit
in setting forth a dollar amount to be established for rehabilitation and
maintenance of the cathedral and rectory.

8. The Applicants, through Mary Mottershead, introduced testimony of the
financial capability of the Kaempfer Company to complete the proposed
project. The testimony listed other commercial projects of comparable or
greater size and value which have been successfully completed. Post-hearing
submissions included a financial information section which addressed the
financial status of Kaempfer Company, Opposition, testified that there was no
evidence submitted which attested to Applicants financial capability of
completing the project. I find that the Applicants have submitted sufficient
evidence. on ‘this issue.
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CONCLUSIONS OF LAW

Witnesses in opposition to the application herein have raised several
procedural questions which must be addressed at this time. The first question
is whether all abutting property owners were given the notice required by
Rules of Procedure before the Mayor’s Agent.

the

states:
Section 3.2(b)(1) of the Rules

(b) Notice of the public hearing shall be given by the Mayor not less
than thirty (30) days before the date of the hearing, as follows:

(1) By mailing, first class mail, the Notice to the Applicant to the
owners of all property abutting the property involved in the application
and the Advisory Neighborhood Commission for the area in which the
property is located.

owners of the N Street carriage houses, through Peter Lamb, contend that title
to the east-west alley up to the centerline of the alley lies with the
property owners on either side of the alley. If factual, property on which
the N Street carriage houses are located does abut the Applicants’ property.
Mr. Lamb further argued that even if title of the alley does not lie with
adjacent property owners, there is a sufficient nexus between the N Street
carriage house properties and the Applicants’ property to require first-class
mail notice. However, the rules require that first class mail notice be sent
to “abutting” property owners. The word “abut” is defined by Black’s Law
Dictionary (1979 Ed.) to mean “to touch”, “be contiguous”, “join at a border
or boundary”. Black’s Law Dictionary further states: “The term ‘abutting’
implies a closer proximity than the term ‘adjacent”‘. The intent of the
rules, by use of the word abutting as opposed to “next to” or “adjacent”
imply contiguity.

is to
It is not sufficient for owners of the N Street property to

establish merely a “nexus” with the Applicant’s property - the borders of the
property lines must be contiguous. The opposition witnesses have relied upon
C&P Telephone to establish that title to the property lies with the adjacent
property owners. However, the U.S. Court of Appeals in Carr v. District of
Columbia, 646 F.2d 599, 608 (1980), specifically stated: “The D.C. Court of
Appeals did not rule directly and dispositively [in C&P Telephone] that owners
of parcels abutting original alleys hold title to the alleys... That court did
rule definitively that the D.C. Council was without authority under the Street
Adjustment Act and related D.C. Code provisions to impose a sale charge for an
original alley closing”. Moreover, the adjacent property owners possess none
of the indicia of ownership:. they pay no taxes on the alley; the alley cannot
be used to the centerline by the adjacent property owners or be considered a
part of the record lot for any purpose upon which zoning computations are made
including transfer of floor area ratio; any construction in the alley requires
a public space permit and approval to close the alley must be obtained from
the D.C. Council. I hold that for the purposes of proceedings before the
Mayor’s Agent, abutting property owners are defined as owners of property
contiguous to the Applicant’s property with no intervening public space. The
east-west alley in square 159 separates the N Street carriage houses
properties from the Applicants’ property. Therefore, the properties are not
abutting and Mr. Lamb and those he represents were given the requisite notice
by publication of the Notice of Public Hearing in the D.C. Register on
January 23, 1987.
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Further, I hold that Ms. Hubbard, who received actual notice three weeks prior
to the hearing, was given sufficient notice to prepare opposition to the
application. Moreover, the Mayor’s Agent directed the record remain open
until March 13 and an additional five days was provided to parties to prepare
briefs and submit evidence requested by the Mayor’s Agent. Section 3.4 of the
Rules of Procedure, which requires affected persons wishing to appear as a
party in the proceeding to file certain information ten working days prior to
the hearing date, was waived to allow Ms. Hubbard to participate as a party.
in Committee for Washington’s riverfront Parks v. Carol B. Thompson, 451 A.2d
1177 (1982) the court held that actual notice of the proposed development to
the affected advisory neighborhood commission which allows meaningful
participation in a proceeding is sufficient to cure mere technical violations
of the statutory 30-day notice requirement. In this case the statutory 30-day
notice requirement was provided and there was no statutory or regulatory
requirement that Ms. Hubbard receive notice by mail. I hold that adequate
notice was provided Ms. Hubbard and she was provided meaningful participation
in the Mayor’s Agent proceeding including an opportunity to cross-examine
Applicants’ witnesses and an opportunity to submit a post-hearing brief. The
final preliminary issue to be addressed was raised by Vernon W. Palmer, II, of
ANC 25 who objected to the Zoning Commission’s decision to allow the
Applicants' PUD. Mr. Palmer, on behalf of ANC 2B, requested a stay of any
decision until the D.C. Court of Appeals has ruled on the Petition for
Review. (T. at 17). I can find no authority in the Rules of Procedure
governing Mayor’s Agents hearings which provide for such a stay and the
request is therefore denied.

There was considerable discussion of other procedural and substantive issues
that were before the HPRB and the Zoning Commission. I hold that such issues
are not properly before the Mayor’s Agent. The appropriate appellate body
must decide such issues as adequate notice of the HPRB proceeding and the
constitutionality of the Z.C. Order No. 496.

Pursuant to Section 5(e) of the act, no demolition permit may be issued unless
the Mayor or his designated Agent finds that issuance of the permit is
“necessary in the public interest” or that failure to issue a permit will
result in unreasonable economic hardship. Section 3(j) of the act defines
“necessary in the public interest” as “consistent with the purposes of the Act
as set forth in Section 2(b) or necessary to allow the construction of a
project of special merit”. The purposes of this act as set forth in Section
2(b)(1) with respect to properties in historic districts are:

(A) To retain and enhance those properties which contribute to the
character of the historic district and to encourage their adaption for
current use;

(B) To assure that alterations of existing structures are compatible
with the character of the historic district; and

(C) To assure that new construction and subdivisions of lots in an
historic district are compatible with the character of the historic
district.

“A project of special merit" means “a plan . . . having significant
benefits to the District of Columbia or to the community by virtue of
exemplary architecture, specific features of land planning or social or other
benefits having a high priority for community services”.
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As noted above, the Applicants claim the proposed partial demolitions
are “necessary in the public interest” based on two grounds: (i) the permit
requests are necessary to allow the construction of a project of special merit
and (ii) the partial demolition of the buildings is consistent with the
purposes of Section 2 of the act.

Based on the evidence of record, the Mayor’s Agent holds that the
Applicants have pro-posed a project of special merit. The Applicants have
achieved a design of exemplary architecture which successfully protects the
visual dominance of St. Matthews Cathedral, sympathetically linking the two
buildings in architecture while minimizing the visual impact of the new
building on the cathedral and surrounding historic area. With its set-‘backs
at the front, rear and sides of the new building, the proposed design
adequately addresses opposition to the massing of the building.

The set-backs open up light and air, particularly on the northern
portion of the project. The resulting design complements the scale,
character, fenestration and color of the existing buildings and establishes a
strong relationship between the proposed building and its historic site. The
project also has commendable preservations objectives which include
renovation, rehabilitation and maintenance of two significant historic
landmarks, St. Matthews cathedral and its rectory.

The project is also consistent with the purposes of the act. Credible
evidence presented by the Applicants demonstrates a project which retains and
enhances those properties which contribute to the character of the historic
district, provides for adaptive reuse of significant portions of the
structures which contribute to the historic district and plans new
construction compatible with the character of the historic district.

The project is also consistent with the Comprehensive Plan of the
District as noted by the Office of Planning. The Opposition noted failure of
the project to comply with Sections 805.3, 805.4, 807.10, 807.11, 807.18, and
807.19 of the Plan which state, respectively:

Section 805.3

The distinguishing qualities or character of historic landscapes should
be protected and enhanced.

Section 805.4

Every effort should be made to minimize the adverse visual, physical,
and noise impacts of motorized vehicles on historic property.

Section 807.10

Open space traditionally associated with privately owned historic
properties, such as yards, gardens, and large estate grounds should be
retained whenever possible. If additional development is’ permitted,
sufficient open space should be retained to protect the essential
integrity of the particular historic property and its sense of setting.
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Section 807.11

In historic districts the established form of development, as evidenced
by lot-coverage limitations, yard requirements and other standards that
contribute to the open space character and attractiveness of those
districts, should be protected.

Section 807.18

The distinguishing original quality or character of historic properties
should be protected. The removal or alteration of any historically
valuable material or distinctive architectural features should be
avoided when possible and kept to a minimum when required for continued
use. The design of additions should be compatible with the height,
scale, materials, color, texture, and character of the historic property.

Section 807.19

New construction on historic landmarks or in historic districts should
be compatible with the historical landmark or district. In design,
height, proportion, mass, configuration, building materials, texture,
color, and location, new construction should complement these valuable
features of the landmark or district, particularly features in the
immediate vicinity to which the new construction will be visually
related.

As noted in the post-hearing submission of the Residential Action
Coalition, the Comprehensive Plan is a policy guide not a legal mandate. The
evidence presented demonstrates that the project adheres to the guidelines of
the plan, particularly in (1) protecting and enhancing the distinguishing
qualities of historic landscapes; (2) protecting the essential integrity of
the historic property and its sense of setting; and (3) planning new
construction to be compatible in design, configuration, color, texture, and
character with the historic property. The impact of the massing of the new
construction has been significantly reduced by the set-backs which complement
the existing structures in proportion, and mass.

Having given great weight to the issues raised by the ANC and other
opposition witnesses, I hold the evidence of record shows that the partial
demolitions are necessary to allow for the construction of a project of
special merit and are consistent with the purposes of the act.

ORDER

Issue demolition permits. Applications HPA
and 87-150 are necessary to allow construction of
and are consistent with the purposes of the act.

Nos. 87-147, 87-148, 87-149,
a project of special merit

Diane L. Herndon, Esq.
Mayor’s Agent for D.C. Law 2-144


