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Applicant, Republic of Turkey

BEFORE THE MAYOR’S AGENT FOR
D.C. LAW 2-144, THE HISTORIC LANDMARK AND

HISTORIC DISTRICT PROTECTION ACT OF 1978

OPINION AND ORDER

BACKGROUND

This matter came before the Mayor’s Agent for D.C. Law 2-144, the
Historic Landmark and Historic District Protection Act of 1978, codified at
D.C. Code §5-1001 et seq. (“the act”) pursuant to a written request for advice
from the Foreign Missions Board of Zoning Adjustment (“FMBZA”) on the
following issues: (1) the nature of the contribution of the existing structure
to the historic district; (2) the consistency of demolition and replacement of
the existing structure with D.C. Code §5-1001 (b) including in particular
whether the concept of adaptation for current use would include use of the
structure as the chancery of a country other than the current occupant; (3)
whether and how the proposed new chancery structure would have “significant
benefits to the District of Columbia or to the community by virtue of
exemplary architecture, specific features of land planning, or social or other
benefits having a high priority for community services; and (4) any other
standards set forth in D.C. Law 2-144 which would aid the FMBZA in the
determination of substantial compliance with D.C. Law 2-144. The FMBZA is a
specially constituted body empowered to consider certain issues related to
foreign missions and chanceries in the District of Columbia pursuant to the
Foreign Missions Act (“FMA”), Title II P.L. 97-241 (codified at 22 U.S.C.A.
54301 et seq., D.C. Code §5-120 et seq.).

The Applicant in this case, the Republic of Turkey, initially filed with
the Department of Consumer and Regulatory Affairs (DCRA) an application for a
permit to demolish the Turkish Chancery located at 2523 Massachusetts Avenue,
N.W. An application for conceptual design review was also filed. Both the
applications were referred to the Historic Preservation Review Board (‘the
Review Board”) pursuant to §§5 and 8 of the act. The Review Board reviewed
the application on three separate occasions: December 17, 1986, September 16,
1987 and October 21, 1987. The Review Board recommended the demolition permit
be denied in the December 17, 1986 meeting, and reaffirmed that position in
the subsequent meetings. At the conclusion of the October 21, 1987 meeting,
the Review Board voted to adopt the staff recommendation that the proposed new
construction is consistent with the purposes of the act.
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By letter dated September 28, 1987, the Applicant, through counsel,
requested a Mayor’s Agent hearing on the pending demolition permit, The
request for a hearing was subsequently withdrawn, by letter dated December 3,
1987 and an application filed with the Board of Zoning Adjustment (“BZA”),
designated BZA Application No. 14828.

On July 13, 1988, the FMBZA held a public hearing on Application No.
14828. At the conclusion of that hearing the Board decided to refer the issue
of demolition of the Turkish Chancery to the Mayor’s Agent for the purpose of
receiving a written report from the Mayor’s Agent with regard to the
requirements of the act. While the FMBZA has requested a “written report”,
the Mayor’s Agent can only act pursuant to D.C. Law 2-144 and the Rules of
Procedure implementing the act, which require a contested case hearing. See
§13 (b) of the act and §§1.2 and 3.9 of the Rules of Procedure. In accordance
with the requirements of D.C. Law 2-144, a Notice of Public Hearing was
published in the July 29, 1988 issue of the D.C. Reqister setting a hearing
date for August 30, 1988. The Concerned Citizens for Kalorama, Inc. (the
“Opposition”) entered their appearance as a party to the proceeding.

The Applicant claims that the proposed demolition is consistent with the
purposes of the act and necessary to construct a project of special merit.
The special merit claim is based on exemplary architecture and specific
features of land planning.

The Mayor’s Agent enters the following Findings of Fact and Conclusions
of Law based on the record established at that hearing.

FINDINGS OF FACT

1. The uncontroverted evidence presented during the hearing indicates
that the Turkish Chancery, a freestanding four story, three bay brick house
designed in 1929 by John J. Whelan and located at 2523 Massachueetts Avenue
contributes to the Massachusetts Avenue Historic District. The Historic
District designated in 1973 as a Category II Landmark of importance, has been
found to contribute significantly to the cultural heritage and visual beauty
of the District of Columbia. The National Register nomination form describes
the Historic District as a linear one of unique Beaux Arts residential
architecture with a fine sense of motion, continuity and sequence. The rhythm
and proportions of this broad, tree-lined avenue are said to dynamically
interact with the scale and visual excitement of the architecture which abuts
i t . There is great diversity of well-planned open space, both formal and
informal. The existence of the circles and the nonperpendicular intersection
of streets with Massachusetts Avenue, result in building lots and adjoining
squares which vary greatly in size and shape.

This situation, according to the designation form, has been
imaginatively developed in terms of unique, highly individualized
architecture. However, the nomination form notes that while an extraordinary
number of houses of notable architectural merit occur within the historic
district, the importance of the street ensemble prevails, and therefore the
sense of pace is of utmost consequence.
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The district possesses an interesting mix of both freestanding and row
houses. Presently, the character of the Avenue is predominantly that of an
Embassy Row. The nomination form further notes that while the block between
Scott Circle and 17th Street has been decimated by demolition of historic
houses, the section west of Florida Avenue to Observatory Circle is largely
untouched by aesthetically disruptive development.

2. Ms. Emily Eig, architectural historian and expert witness for the
Opposition, testified on the chancery’s contribution to the District. In
contrast to the Applicant’s representation of the diminished contribution of
the chancery based on a perceived weakness of design, Ms. Eig, noted that the
simplicity of composition and detailing of the facade was consistent with the
more austere version of the style gaining popularity among traditionalists in
Washington, D.C. in the late 1920s and 1930s. Ms. Eig further noted that the
chancery contributes to the Massachusetts Avenue Historic District as a
private dwelling designed in 1929-30 in the Classical Revival style for a
notable newly arrived Washingtonian, the Honorable Chauncery G. Parker. The
building, which has served as the Turkish Chancery since 1954, is said to be a
background structure both architecturally and in use,’ contributing to the
overall formal character of the Massachusetts Avenue Historic District. Ms.
Eig noted that the “chancery is one of the numerous similar structures which
bind together the streetscape and directly relate to the grander buldings of
the 1920s and 1930s”. Each building is said to reinforce the appearance of
the whole producing the sense of visual unity characteric of the area. Ms.
Eig characterizes what has been described as a weak or plain design as
actually representative of a stylistic trend toward a flatter, more restrained
stylistic trend which holds strong ties to the historical development of the
Massachusetts Avenue Historic District.

However, Anne Adams, architectural historian and expert witness for the
Applicant, testified that the block in which the chancery is located is the
weakest block in the historic district based on the fact that five of the nine
buildings are post-1940 and thus beyond the period of historic significance.
Furthermore, Ms. Adams concluded that the existed chancery is not in keeping
with the character of the avenue as predominately that of an Embassy Row
area. The structure was said to have very little stylistic expression or
quality or design interpretation. I credit the testimony of Ms. Eig and find
that the existing chancery at 2523 Massachusetts Avenue is a contributing
structure which serves as one of similar structures which bind together the
streetscape into the street ensemble for which this historic district was
noted. I further find that the fact that five of the nine buildings in the
block in which the chancery is located are post-1940 is an even more
compelling reason to avoid further decimation of the block.

3. John Whelan, architect of the chancery, received national acclaim
for his work in pre-fabricated housing at the height of his career in the
1940s and 1950s.

4. No evidence was introduced at the hearing which indicates the
existence of other Whelan buildings protected by the District’s preservation
laws, either in the Massachusetts Avenue Historic District or neighboring
historic districts.
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5. Ms. Adams, testifying for the Applicant, noted that the large
surface parking lot adjacent to the site detracts from the visual impact of
the historic district creating a gap and interrupting the streetscape and the
building line. However, Robert Peck, testifying on behalf of the D.C.
Preservation League in opposition to the application, noted that Section 807
(h) of the Comprehensive Plan favors the preservation of open space. I find
that elimination of open space cannot be interpreted as a special merit
feature of this project.

6. The Applicant presented testimony through its expert witness,
architect for the project, Michael E. Chauteauneux, on the architecture of the
proposed new construction. Mr. Chauteauneux noted that the present design for
the new construction evolved from three successive design alternatives
presented to the Review Board for review and approval over a two year period.
He testified that the final design was one which was more compatible with the
historic district than the existing chancery. The tripartite, U-shaping
massing was an attempt to create a solid-void, solid-void type pattern
consistent with the existing rhythm of the street. The design, reflecting the
Georgian-Revival style architecture, has a recessed entry court, a very heavy
landscape treatment, a detailed design image carried on all four sides of the
project, a limestone and brick composition which relates well to adjacent
structures, with wrought iron work in front of the windows maintaining the
residential character of the neighborhood. Mr. Chauteauneux testified that
the Applicant considered proposals which incorporated the existing chancery in
the project. However the rehabilitation and incorporation of the building
posed several problems. Mr. John Ferguson, an expert in building code issues,
testified that the existing building would require entirely new building
systems, including mechanical, electrical, and plumbing systems resulting in a
thirty percent increase in cost. Furthermore, the existing building was said
to be nonconforming with respect to the Zoning Regulations. Reconciling the
height discrepancy between the four-story nonconforming structure and a
conforming new three-story structure was said to be difficult,

On the issue of the architectural merit of the proposed building, the
Applicant also introduced testimony through two expert witnesses, Anne Adams
and Peter Smith, both architectural historians. On cross-examination, Ms.
Adams characterized the proposed structure as a significant improvement for
the district over the existing building. However, on cross-examination, Ms.
Adams declined to place the proposed building in the same class with
structures she considered to be of exemplary architecture, for example, the
Blaine Mansion.

Ms. Adams testified that the design was “appropriate . . . and consistent with a
number of things that are typical with the district.” (T. at 109) Ms. Adams
also testified on cross-examination that the Japanese Chancery after which the
proposed structure was modeled in form and massing, was also not of exemplary
architecture. Ms. Adams acknowledged, that at the September 16th hearing
before the Review Board, she testified that the side of the street on which
the chancery was located still retains a more intimate feeling than the other
side of the block which contained the Japanese Chancery. According to Ms.
Adams, the Japanese Chancery, with its tripartite U-shaped massing, was an
inspiration for the form and massing of the proposed new construction for the
Turkish Chancery. On further cross-examination, Ms. Adams testified that in
her opinion the Japanese Chancery was an intrusion in the historic district.
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Mr. Smith testified that the proposed building designed by Hennix Durham and
Richardson builds upon the design features of the Massachusetts Avenue
Historic District while incorporating current features necessary for the
functioning of foreign missions. The proposed chancery was set to reflect the
scale, texture, set back, materials, use and landscaping that predominate
throughout the Massachusetts Avenue Historic District.

7. The Applicant, through its expert witness, Goldie Rivkin, introduced
evidence of the project’s specific features of land planning, Ms. Rivkin
testified that the project: (1) enables the chancery to continue its
longstanding use of the site, which benefits the historic district, the
neighborhood and the Embassy Row area; (2) consolidates four houses presently
being used by the Republic of Turkey into one location thereby allowing two
properties to be returned to residential use-2202 Massachusetts Avenue and
1606 - 23rd Street, N.W. It was noted that the restoration of the 1606
building which makes a strong contribution to the historic district, is a
highly significant aspect of the application; (3) contains a below grade
garage which frees up approximately twenty on-street parking spaces for
community use; (4) represents a significant improvement in the security of the
site, which benefits not only the chancery, but the immediate neighborhood;
(5) incorporates a landscape plan which involves the planting of 24 trees, 18
of which will provide an attractive and natural screen to neighboring
properties; (6) protects significant specimen trees in the immediate vicinity
of the subject site; (7) complies in all respects with the Zoning
Regulations. Specifically the rear yard is approximately two times the size
of the rear yard required under the Zoning Regulations. Additionally, the
plans call for a 12 foot side yard when an 8 foot side yard would be
permissible. Finally the height of the building is 5 feet below the allowable
height under the Zoning Regulations; and (8) minimizes the impact on the
adjacent building with the design of its interior and exterior lighting.

8. The Review Board recommended denial of the demolition permit for the
Turkish Chancery in its first meeting December 17, 1986. In subsequent
meetings on September 16, 1987 and October 21, 1987, the Review Board
unanimously reaffirmed its vote on the demolition permit. The Hoard
subsequently reviewed the conceptual design of the proposed construction.
Chairman Speight of the Review Hoard noted that the Mayor’s Agent requires
that the Board render a recommendation on the conceptual design even when the
Board opposes demolition. The Review Board, at the October 21 meeting, moved
to adopt the staff recommendation “that the proposed structure is consistent
with the purposes of the Historic Protection Act in terms of the U-shaped
massing with a landscaped courtyard, the facade treatment of brick with stone
trim and punched windows, and the cornice height aligning with the adjacent
house to the west’. (Historic Preservation Review Board, Staff Report and
Recommendation for October 21, 1987 meeting). Two board members voted against
adoption. Mr. Charles Cassell, voicing the strongest objections, noted that
the massing of the proposed building was out of scale with the residential
character of the adjacent structures.

9. A memorandum from Fred L. Greene, Director of the Office of Planning
(“OP”), dated August 30, 1988 was accepted into evidence. The Applicant
introduced into evidence a previous memorandum from Mr. Greene, dated July 6,
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1988 (Applicants Exhibit No. 8). In the July 6, 1988 memorandum, Mr. Greene
accepted the finding of the Review Board on the conceptual design of the
building but noted that the historic preservation issues had not yet been
resolved since the processing of the demolition application through the
Mayor’s Agent had never been completed. Mr. Greene recommended denial of the
demolition request before the FMBZA based upon the fact that there had not
been compliance with local laws and procedures relating to historic
preservation. The August 30th memorandum concluded that the application from
the Republic of Turkey does not meet the test for “Special Merit” designation
based on his determination that: (a! the project requires the demolition of a
contributing building in a linear historic district and replaces it with a
new, larger structure which impacts negatively on the continuity of the
district; and (b) the project raises a question as to whether the test of
exemplary architect has been met. Mr. Greene credits the new building for
filling in an existing two-lot wide gap in the historic district, but suggests
that the proposed structure introduces unfriendly scale within the block.

Mr. Greene suggests that the most "obvious" contribution to land
planning would have been the preservation and incorporation of the existing
structure into a proposed new structure. In light of the constraints on that
alternative, noted by the Applicant, he recommends an alternative site for
chancery expansion. Finally, Mr. Greene states that he sees no social
benefits which flow to the community by placing a larger chancery in a
neighborhood residential in character.

10. The chancery is located in Advisory Neighborhood Commission (ANC)
1D. Jean Lindley, Chairman of ANC 1D, testified in support of the
application, noting that ANC 1D is a two member Commission and the other
Commissioner voted to oppose the application.

CONCLUSIONS OF LAW

JURISDICTIONAL AND PROCEDURAL ISSUES

A. The threshhold issues to be addressed in this case are
jurisdictional in nature. The issues were raised by both the Applicant
through counsel and by the State Department, through Counsel of the Office of
Foreign Missions. (Referred to hereinafter jointly as “Counsel for
Applicant”). The State Department did not enter its appearance as a party but
was permitted to serve as co-counsel on behalf of the Republic of Turkey.
Counsel for Applicant argued jointly that the Mayor’s Agent for D.C. Law 2-144
is without jurisdiction to conduct a proceeding under D.C. Law 2-144 in
connection with the pending BZA application of the Republic of Turkey.
Counsel argue that the FMA provides the exclusive procedure for review of
chancery locations, including those involving historic preservation.
Specifically:

Section 206(a) of the FMA states that “the location, replacement, or
expansion of chanceries in the District of Columbia shall be subject to
this section”.
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Section 206(c)(l) states that “[i]f a foreign mission wishes to locate a
chancery in an area described in subsection (b)(2) of this section, or
wishes to appeal an administrative decision relating to a chancery based
in whole or in part upon any zoning map or regulation, it shall file an
application with the Board of Zoning Adjustment which shall publish
notice of that application in the District of Columbia Register.

Section (c)(3) states:

(c)(3) A final determination concerning the location, replacement,
or expansion of a chancery shall be made not later than 6 months
after the date of the filing of an application with respect to such
location, replacement, or expansion. Such determination shall not
be subject to the administrative proceedings of any other agency or
official except as provided in this chapter.

Section (d) lists the criteria to be used by the specially constituted
body pursuant to the FMA, i.e., the FMBZA:

(d) Any determination concerning the location of a chancery under
subsection (b)(2) of this section, or concerning an appeal of an
administrative decision with respect to a chancery based in whole
or in part upon any zoning regulation or map, shall be based solely
on the following criteria:

(1) The international obligation of the United States to
facilitate the provision of adequate and secure facilities for
foreign missions in the Nation’s Capital.

(2). Historic preservation, as determined by the Board of
Zoning Adjustment in carrying out this section; and in order
to ensure compatibility with historic landmarks and districts,
substantial compliance with District of Columbia and federal
regulations governing historic preservation shall be required
with respect to new construction and to demolition of or
alteration to historic landmarks.

(3) The adequacy of off-street or other parking and the extent
to which the area will be served by public transportation to
reduce parking requirements, subject to such special security
requirements as may be determined by the Secretary, after
consultation with federal agencies authorized to perform
protective services.

(4) The extent to which the area is capable of being
adequately protected, as determined by the Secretary, after
consultation with federal agencies authorized to perform
protective services.
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(5) The municipal interest, as determined by the Mayor of the
District of Columbia.

(6) The federal interest, as determined by the Secretary.

Moreover, Section 201(a) states that the operation of foreign missions
in the United States, including the permissible scope of their activities, is
a proper subject for the exercise of federal jurisdiction. In construing the
FMA, the D.C. Court of Appeals noted that “[t]he language of the statute with
respect to the types of issues which fall within the purview of the FMA is
broad in scope”. Embassy of the People’s Republic of-Benin v. Zoning
Adjustment, 534 A.2d 310 (D.C. App. 1987).

In that case, the Embassy of Benin applied for a special exception to
construct a radio antenna tower and the court held that the application was
subject to the procedures established by the FMA. The Court in Benin noted
further that language of the FMA made it clear that “Congress wished to create
a comprehensive scheme for the fair and expeditious decision of issues
relating to foreign chanceries in the District of Columbia.” (Id. at 316)

The plain language of the statute and rules and the construction of the
FMA by the Benin court seem to suggest that the FMBZA does indeed have
exclusive jurisdiction in this case. Moreover, under its authority to
implement regulations for chanceries, the Zoning Commission promulgated rules
governing BZA review:

11 DCMR 51002.7 states that:

1002.7 When a chancery is located in an historic district or historic
landmark, and the use requires review and processing of new
construction, demolition, or alteration pursuant to the
Historic District and Historic Landmark Protection Act of
1978, D.C. Law 2-144 (D.C. Code, §5-1001, et seq.), the
application shall be referred to the Historic Preservation
Review Board, or the Commission of Fine Arts if required by
D.C. Law 2-144, for report and recommendation to the Board of
Zoning Adjustment.

Finally, 11 DCMR 51002.8 further states that:

1002.8 The final determination as to substantial compliance with D.C.
Law 2-144 and federal regulations governing historic
preservation shall be made by the Board of Zoning Adjustment.

However, Counsel for the Opposition presents a plausible argument that
the FMA was only meant to apply to the District of Columbia zoning process.
He argues that the FMBZA has no authority to review administrative decisions
regarding the “location, replacement or expansion” of the chancery which do
not rest on an interpretation or application of the District’s zoning maps or
zoning regulations, Thus, Counsel argues, if the chancery is interested in
obtaining a permit which would otherwise be subject to the provisions of
federal preservation law or D.C. Law 2-144, the applicant must comply with the
provisions of those laws. Under this reasoning, FMBZA would have no authority
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over an application for a demolition or construction permit which does not
involve the need for variances or special exceptions. (Memorandum of Law,
submitted to BZA for July 13, 1988 hearing by Richard Nettler, Counsel for
Concerned Citizens for Kalorama, Inc.; Pre-hearing Submission).

Counsel for the Opposition argues that the two cases cited by Applicant
in support of their proposition that the FMBZA has sole jurisdiciton are both
zoning cases and therefore inapposite. Benin, supra, and Dupont Circle
Citizens Association, v. District of Columbia Board of Zoning Adjustment, 530
A.2d 1163 (D.C. App. 1987). Opposition’s argument is sufficiently plausible
to suggest a degree of ambiguity as to Congress’ intent. Therefore, I will
assume for the purpose of conducting this hearing that the FMA does not
preclude a Mayor’s Agent hearing and proceed accordingly.

Counsel for the Applicant raises an additional jurisdictional issue-with
regard to its withdrawal of the application for demolition by letter to the
Mayor’s Agent dated December 3, 1987. Counsel argues that there is no pending
application before the Mayor’s Agent for any approvals under D.C. Law 2-144
and the Rules of Procedure governing such proceedings, arguably, presuppose a
pending application. See Section 2.5 (a)(7) and 2.5(d). I find that this
argument is merely technical and not substantive. I have held that the
Mayor’s Agent may only act pursuant to D.C. Law 2-144 and its implementing
rules. In this case, where the FMBZA has requested “a written report’ from
the Mayor’s Agent, the FMDZA is presumed to have consented to referral of the
demolition application for the sole purpose of allowing the Mayor’s Agent to
hold the required hearing and render the only “written report” provided for by
the act and the rules - “a finding”. See D.C. Code §5-1004(c).

Counsel for the Applicant also argues that the proceeding must be
conducted as a rulemaking proceeding and not as a quasi-judicial proceeding or
a contested case. The Rules of Procedure governing Mayor’s Agent hearings
provide that hearings under D.C. Law 2-144 are to be conducted in accordance
with the District of Columbia Administrative Procedure Act. (D.C. code
§§l-1501 et seq.) (“DCAPA”). The rules provide further for the participation
of affected persons as parties and the examination and cross-examination of
witnesses under oath or affirmation.

Finally, Counsel for the Applicant objects to the introduction of the
memorandum from OP, dated August 30, 1988 into the record. Counsel states tht
neither the Director of OP nor a representative was available for
cross-examination at the hearing. However, the Mayor’s Agent finds that under
the Rules of Procedure §3.1(a), the Mayor shall refer all applications for
which the owner intends to demonstrate “special” merit to the Office of
Planning and Development. A recommendation or report from OP should be viewed
no differently than one from the Review Board or the Commission of Fine Arts.
Clearly, the Applicant cannot argue that he has been prejudiced by his
inability to cross-examine the Review Board on the substance of its
recommendation. Consequently, I not only accept the memoranda of OP into
evidence, but I credit them as carrying considerable weight to the extent the
two are not in conflict, I do not find them to be so.
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Application of D.C. Law 2-144

Pursuant to Section 5(e) of the Act, no demolition permit may be issued
unless the Mayor or his designated agent finds that issuance of the
permit is necessary in the public interest or that failure to issue a
permit will resul t in unreasonable economic hardship. Section 3(j) of
the Act defines “necessary in the public interest” as “consistent with
the purposes of this act as set forth in Section 2(b) or necessary to
allow the construction of a project of special merit”.

The Applicant claims the proposed demolition is necessary in the public
interest in that it is both consistent with the purposes of the Act and
is necessary to construct a project of special merit. The purposes of
this Act as set forth in Section 2(b)(1) with respect to properties in
historic districts are:

(A) to retain and enhance those properties which contribute to the
character of the historic district and to encourage their
adaptation for current use;

(B) to assure that alterations of existing structures are
compatible with the character of the historic district; and

(C) to assure that new construction and subdivision of lots in an
historic district are compatible with the character of the
historic district.

Section 3(k) defines “special merit” as a plan or building having
“significant benefits to the District of Columbia or the community by
virtue of exemplary architecture, specific features of land planning or
social or other benefits having a high priority for community services’.

Based on the evidence of record, the Mayor’s Agents’ holds that the
proposed demolition is neither consistent with the purposes of the Act
nor necessary to construct a project of special merit.

The Applicant, in support of his contention that the proposed demolition
is consistent with the purposes of the act relies first on the staff
report dated October 21, 1987 which found the proposed structure
consistent with the purposes of the act and which was adopted by the
Review Hoard. (See Finding No. 8) The Applicant finds particularly
significant the following statement in the Review Hoard staff report
dated September 16, 1987, concerning the demolition:

“The existing building contributes to the overall character of the
district . However, the demolition could be recommended if the
Review Hoard approves the conceptual design of the replacement
building”. (Emphasis added)
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Applicant argues that the precondition to the Review Board staff’s
recommendation in favor of the demolition has been satisfied through the
Review Boards subsequent granting of conceptual design approval.

Applicant’s very strained interpretation of the effect of the Review
Board’s action in adopting the staff report dated September 16, 1987 is
misleading. Careful review of the transcripts for the Review Board’s
meeting on this issue reveals that the Review Board was unequivocal in
their decision to recommend denial of the demolition permit. The
decision to subsequently review the conceptual design application should
not be misrepresented as a lack of conviction or equivocation on the
part of the Review Board with respect to the demolition permit. The
Review Board has historically utilized a bifurcated process for deciding
demolition applications and companion conceptual design applications for
new construction. This has presented a particular problem in cases of
special merit which require a balancing by the Mayor’s Agent of the
architectual, historical and cultural merits of the existing structure
against the benefits of the proposed structure.

The Review Board has been mindful of the balancing required by the
Mayor’s Agent in these cases and now considers both demolition
application and conceptual design application prior to transmitting a
recommendation to the Mayor’s Agent.

Applicant’s reliance on the November 23, 1987 decision in H.P.A. No.
87-85, (518 C Street, N.E.) is also misplaced. (“Stanton Park case”).
The Applicant in Stanton Park claimed that demolition of a contributing
structure within the Capitol Hill Historic District was consistent with
the purposes of the Act, It is easily distinguishable from the present
case where the contributing structure is found to bind the streetscape
into the street ensemble for which this historic district was noted.
(Finding No. 2)

In Stanton Park the Historic Preservation staff noted that the presence
of the attached nonhistoric commercial building and the configuration of
the two structures on the lots, the presence of large scale historic
buildings in the immediate area and the open vistas created by Stanton
Park were circumstances unique to the location and the Mayor’s Agent
accepted the recommendation of Review Board and staff.

Moreover the townhouse in Stanton Park was singly undistinguished and
similar to between 2,000 and 4,000 row houses in the historic district.
In the instant case, the Turkish Chancery is the only Whelan building
presently protected by the historic preservation laws.
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Opposition in this case argues strenuously that demolition of a
contributing structure can never be consistent with the purposes of the
act. The Opposition looks at the legislative history to support his
contention. Counsel for Applicant in refuting this argument cites other
Mayor’s Agent cases which found partial demolitions of historic
landmarks and contributing structures to be consistent with the purposes
of the Act. See H.P.A. 83-187, 1627 Eye Street, N.W., the Army-Navy
Club. In light of my finding that demolition of the Turkish Chancery is
not consistent with the purposes of the Act, it is unnecessary to
consider these arguments further.

Applicant has also failed to establish that the proposed project
achieves the level of a project of special merit. The claim of a
project of special merit is based on exemplary architecture and specific
features of land planning. The evidence clearly establishes that the
proposed structure while compatible with the historic district does not
rise to the level of exemplary architecture. Anne Adams testified that
the proposed structure was “appropriate...and consistent with a number
of things that are typical with the district” and a significant
improvement for the district over the existing buildings. However she
declined to classify the building in the same class with structures she
considered to be of exemplary architecture. She testified that the
proposed building in its tripartite U-shaped massing was modeled after
the Japanise Chancery with respect to form and massing. However, she
noted the Japanese Chancery was not of exemplary architecture and in
fact was an intrusion in the historic district.

The testimony from the architect for the project also supports the mere
compatibility of the proposed structure with the character of the
historic district. The design, with its Georgian Revival style
architecture, recessed entry court, limestone and brick composition, was
said to relate well to adjacent structures. Such a description further
emphasizes the proposed structure’s mere compatibility with the district.

The Applicant lists a number of specific features of land planning which
are claimed to have a high priority for community service necessary to
elevate this project to one of special merit. (See Finding No. 7)

Counsel for Opposition argues persuasively that utilization of the site
for chancery use cannot by itself provide a significant benefit to the
District of Columbia or to the community by virtue of such land
planning. The consolidation of chancery functions confers no special
benefits on the community. The benefits are even less apparent where
the massing of the structure adversely impacts upon the residential
character of the historic district.
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The other features touted as specific features of land planning
warranting social merit status, i.e., improvement in security,
landscaping plans, protection of specimen trees, are merely methods
proposed to diminish the adverse impact of the massive structure on the
residential character of the surrounding neighborhoods.

The designation as a project of special merit is clearly reserved for
projects that are exemplary, The legislative history of D.C. Law 2-144
further supports this reading of the Act: “Factors which are common to
all projects are not considered as special merits”. Legislative History
Bill 2-367, “The Historic Landmark and Historic District Protection Act
of 1978", at 6. Consistent with this interpretation, special merit
status has been applied by the Mayor’s Agent to allow demolition of a
historic building for the construction of the D.C. Convention Center in
H.P.A. No. 80-156, (Application to Demolish 919 H Street, N.W.,) and to
allow the demolition of a contributing structure in the Georgetown
Historic District for the construction of a new substation facility for
PEPCO litigated in Don’t Tear it Down, Inc. v. D.C. Department of
Housing 428 A.2d 369 (D.C. App. 1981).

ORDER

In accordance with the Findings of Fact and Co lusions of Law entered
this date, it is by the Mayor’s Agents’ this day of September, 1988,
hereby:

ORDERED, that the demolition permit for H.P.A. No. 87-758 be denied.
The demolition is not necessary in the public interest.

.
Diane L. Herndon, Esquire
Mayor’s Agent for D.C. Law 2-144


