
G O V E R N M E N T  O F  T H E  D I S T R I C T  O F  C O L U M B I A
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

IN RE:

1215 30th Street, N.W.
Square 1210, Lot 195
Applicant, J. Coleman
Bean

)
)
) HPA No. 87-782
)
>
)

BEFORE THE MAYOR'S AGENT FOR D.C. LAW 2-144,
THE HISTORIC LANDMARK AND HISTORIC DISTRICT

PROTECTION ACT OF 1978

OPINION AND ORDER

BACKGROUND

This matter came before the Mayor's Agent for D.C. Law
2-144, the Historic Landmark and Historic District Protection
Act of 1978, codified at D.C. Code sec. 5-1001 et seq., ("the
Act") on an application for a construction permit for an
addition of a third floor along the entire length of a private
dwelling located at 1215 30th Street, N.W., Square 1210, Lot

195, in the Old Georgetown Historic District. The structure in
question contributes to the historic district and is part of a
row of contiguous houses with a uniform facade. The
application for the third floor addition was filed on behalf of
the owner of the property, J. Coleman Bean ("the Applicant") by
the project architect, James W. Ritter.

On September 10, 1987, the application was referred to the
Commission of Fine Arts (the "CFA") in accordance with DC. Law
2-144 and the Old Georgetown Act, Public Law 808, 91st
Congress, codified at D.C. Code sec. 5-1101 et seq. By
transmittal letter to the Mayor's Agent for D.C. Law 2-144,
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dated November 30, 1987, the CFA recommended against issuance
of the subject permit.

The Applicant was notified of the decision and requested in
writing that the Mayor's Agent consider his application. His
claim is that the alteration is consistent with the purposes of
§2(b) of DC. Law 2-144, and that failure to issue a permit
will result in unreasonable economic hardship to the owner. A
Notice of Public Hearing to consider HPA No. 87-782 was
published in the March 11, 1988 issue of the D.C. Reqister. On
April 12, 1988, a public hearing was held regarding this
matter. At the conclusion of the hearing, the Mayor's Agent
closed the record except for the submission of certain
supporting documents. The record was closed for all purposes
on April 25, 1988. In accordance with the provisions of the
Act, the Mayor's Agent enters the following Findings of Fact
and Conclusions of Law:

1.

2.

3.

4.

5.

6.

FINDINGS OF FACT

The Applicant seeks to construct a third floor addition to
his personal residence at 1215 30th Street, N.W. ("1215").

The construction of the third floor addition will be in
accordance with architectural plans prepared by James W.
Ritter, dated September 17, 1987. Exh. No. 1.

The proposed addition to 1215 is the second stage of a
two-stage expansion of Applicant's house. The first stage
was a rear extension to Applicant's residence which was
completed in 1977. In conjunction with construction of the
rear extension, the Applicant constructed water lines,
electrical connections, sewer disposal lines, and
strengthened the foundation in preparation for a later
third floor addition.

In 1980, the Applicant secured-a building permit for a
third floor addition based on architectural plans prepared
by James W. Ritter, dated October 9, 1980 which are
identical to the architectural plans, dated September 17,
1987, which were submitted as part of the subject proposal,

The 1980 application for a building permit was granted
after a hearing before the CFA which recommended issuance
of the permit.

The Applicant, due to financial constraints, postponed the
construction of the third floor addition.
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7. Permit No. B281592, which was issued to the Applicant on
December 5, 1980 for construction of the third floor
addition, expired one year from issuance.

8. The Applicant has
plans approved in
another permit to
residence.

resubmitted the identical architectural
1980 as part of his application for
construct a third floor addition to his

9. The structure located at 1215 30th Street, N.W. is part of
a terrace of approximately six contiguous two-story houses
- rowhouses built in a substantially identical manner with
uniform facades and a uniform cornice line slightly
stepping up 30th Street.

10. The construction date of 1215 as well as the adjoining
rowhouses is approximated to be around the early 1900's.
While it is undisputed that the adjoining rowhouses were
built around 1900, there is conflicting evidence presented
on the construction date of 1215. However, the more
credible evidence suggests the early 1900's. Deborah
Kidwell, a real estate appraiser affiliated with Thomas J.
Owen & Sons and expert witness for the Applicant, first
indicated the construction date of 1215 to be 1943 based on
the 1988 Lusk's D.C. Assessment Directory. However, on
cross-examination Ms. Kidwell placed that date in question,
agreeing with the opposition that an earlier construction
date was more likely based upon the type of architecture.
Ms. Kidwell conceded that the date listed in the Lusk's
Directory might have been the date of a later alteration.

11. The structure while not an individually designated
landmark, is located in the old Georgetown Historic
District, contributes to the district, and is a good
example of a typical turn-of-the-century rowhouse form in
Washington based on the testimony of Glen Leiner, Review
Board staff member.

12. The Applicant's residence is the first house on the eastern
side of 30th Street and north of M Street, that is zoned
wholly residential. The adjacent house at 1213 30th
Street, N.W. is zoned half residential and half commercial.

13. The Applicant's house is located in proximity to the busy
commercial intersection of 30th and M Streets' The Crestar
Bank building located at that intersection is visible from
the Applicant's house.
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14. Directly across from the Applicant's house is a row of
three four-story houses (1212, 1214 and 1216 - 30th Street,
N.W.). There are also a number of historic Federal
buildings down toward M Street which were traditionally
built as mixed-use structures with retail or office use on
the ground floor and residential use above.

15. Since 1980, there has been increased commercial development
along 30th Street, south of M Street within approximately
two blocks of 1215, including Thomas Jefferson office
complex, the Foundry complex and Defranceaux Realty Group -
all large commercial structures.

16. This mixture of commercial, industrial and residential uses
is typical of historic Georgetown.

17. The area in which the Applicant's residence is located
serves as a transitional neighborhood from the very
commercialized section of Georgetown to the completely
residential section.

18. The CFA, in a transmittal letter to the Mayor's Agent,
dated November 30, 1987, recommended against issuance of a
permit for the alteration noting that the third floor
addition did not conform to the Commission's policy on
additions and because the change in "character, geometry,
and size would detract from the historic character of the
row". Exh. No. 2.

19. Donald Meyer, Assistant Secretary of the CFA, testified on
behalf of the CFA before the Mayor's Agent in this case.
Mr. Meyer stated that a new policy on additions to houses
in Georgetown was adopted by the CFA in 1986 in response to
concerns of residents of the area that the fabric of the
community was being adversely affected by new construction
in Georgetown. The policy was originally formulated by the
Georgetown Board of Consultants (also known as the "Old
Georgetown Board" or "OGB") which advises the CFA on
architectural matters. The OGB held a public meeting on
March 4, 1986 to discuss the new policy which provides, in
pertinent part, that:

a) a new addition should be a subordinate element and
not approach doubling the size of a house;

b) the addition should not noticeably change the
existing geometry, nor become the dominant element;

C) the addition should not impinge on the open space
of the block nor project substantially beyond the
rear of adjacent buildings;
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d) materials should blend with the predominant
materials of the block; and

e) visibility from the street should be minimal.

The policy statement noted that each submission would be
reviewed on a case-by-case basis. There would be no
conferring of automatic approval on those projects meeting
the above criteria.

20. The new policy on additions was reviewed and approved by
the full Commission on April 17, 1986 during a public
meeting on the policy. There was no substantive testimony
introduced into the record as to whether this policy was
ever formally published in the Federal Register, but
according to credible evidence the policy was well
publicized and frequently discussed in the affected
community.

21. There have been a number of changes
original permit for the third floor
1980, including:

since the Applicant's
addition was granted in

1) a change in the membership on the CFA;

2) more stringent enforcement of both the Old
Georgetown Act as well as D.C. Law 2-144 enacted in
1978; and

3) increased community interest in preserving the
historical fabric of the Georgetown Historic District,
with the Advisory Neighborhood Commissions taking a
more vocal role in monitoring land development.

22. The Applicant purchased the subject property on April 20,
1971 from Robert E. Sisson and Harrington Sisson, (both
unrelated to the Applicant) for a purchase price of $59,500.

23. From 1971 to 1980 the Applicant made improvements to the
property totaling approximately $196,000.

24. The real estate taxes for the past two years on 1215 are:

1) for the tax year July 1, 1986 to June 30, 1987 -
$3,806,02; and

2) for the tax year July 1, 1987 to June 30, 1988 -
$3,732,82.

25. Annual debt service for the last two years is as follows:

1) for 1986 - $3,842.40; and

2) for 1987 - $3,842,40.
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26. The Applicant states by affidavit that the proposed "D.C.
Real Estate Appraisal" for the tax year July 1, 1988
through June 30, 1989 is $369,114.

27. The Applicant during the period from 1983 to 1984 leased
out 1215 for $21,600 for the year.

28. The appraised value of the Applicant's house with the third

29

30

31.

- -
floor addition is estimated to be $750,000. Construction
costs for the proposed addition are estimated to be
$250,000.

The Applicant stated by affidavit that his present
intention is to use 1215 Street for his lifelong residence.

On April 6, 1988, the Advisory Neighborhood Commission 2-E
convened a meeting attended by approximately seventy
community residents at which the proposed construction was
discussed. The Commission voted unanimously to oppose the
proposed third floor addition based on a finding that:

1) the structure at 1215 30th Street, N.W. “is a
valuable part of Georgetown's 19th century heritage
and sits between two houses identical to it in a row
of seven houses of similar scale and age";

2) the subject block serves as a "gracious transition"
from the density of M Street into the residential
heart of the community; and

3) the addition would necessarily alter the scale and
appearance of the entire historic row.

Four residents of the neighborhood in which 1215 is located
filed written statements in support of the application.
Owners of the three historic houses directly across from
the Applicant's residence at 1206, 1208 and 1210 and the
owner of 1216 30th Street, N.W., respectively, have filed
written statements that they do not object to the proposed
construction. Several of those residences are three-story
structures. The Applicant's next door neighbor, Mary
Leyland at 1213 - 30th Street, whose property is zoned half
commercial and half residential and abuts the commercial
sector, testified that she has no objections to the
Applicant's proposed third floor addition. She further
testified that she desired to add a third floor to her
residence but was unable to afford the construction costs.
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32. Five residents of the immediate neighborhood testified or
submitted a letter in opposition to the application. Four
of those residents reside in houses (1217, 1219 and 1223
30th Street, N.W.) which comprise part of the terrace of
six houses of which 1215 30th Street is a part.

CONCLUSIONS OF LAW

Pursuant to section 6(f) of the Act, no permit for the
alteration of an historic landmark or a building or structure
in an historic district may be issued unless the Mayor or his
designated agent finds that issuance of the permit is necessary
in the public interest or that failure to issue a permit will
result in unreasonable economic hardship. Section 3(j) of the
Act defines "necessary in the public interest" as "consistent
with the purposes of this act as set forth in section 2(b) or
necessary to allow the construction of a project of special
merit". The purposes of the Act as set forth in section
2(b)(l) with respect to properties in historic districts are:

(A) To retain and enhance those properties which
contribute to the character of the historic district
and to encourage their adaptation for current use;

(B) To assure that alterations of existing structures are
compatible with the character of the historic
district; and

(C) To assure that new construction and subdivison of lots
in an historic district are compatible with the
character of the historic district.

The Applicant claims both that the proposed alteration is
consistent with the purposes of the Act and that failure to
issue a permit will result in unreasonable economic hardship.
Based on the evidence of record, the Mayor's Agent holds that
the Applicant has failed to sustain his burden of proof on both
claims:

The Claim of Consistent With the Purposes of the Act

The purpose of section 2(b)(1)(B) of the Act is to assure
the compatibility of alterations of existing structures with
the character of the historic district' The evidence clearly
supports the conclusion that the Applicant's third floor
addition would alter the scale and appearance of the entire
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historic terrace of six contiguous two-story houses of which
the subject property at 1215 30th Street, N.W. is an integral
part. The rowhouses have essentially identical facades and a
uniform cornice line stepping up 30th Street. A third floor
addition on one of these six two-story structures would
irreparably mar the profile of the terrace of houses. Despite
some discrepancies in the testimony on the exact age of 1215,
the evidence supports a finding that 1215 shares not only
similarities in architecture but also in construction date with
the other contiguous properties. The architectural style of
1215 is typical of the turn-of-the-century rowhouses contructed
in the early 1900's. While 1215 may not qualify as an
individually designated landmark, the historic character of its
contribution to its site is nevertheless undeniable. The
contribution of the property lies primarily in its nexus to
other properties of similar architecture and period.

The hybrid character of the neighborhood in which 1215 is
located is quite evident. As the Applicant noted, there are
mixed business and residential use structures directly across
from the subject property. However, those mixed-use
structures, as noted by Donald Meyer, Secretary to the CFA, are
typical historic uses in Old Georgetown. The mixed-use
character of this neighborhood in no way bolsters the
Applicant's apparent argument that the increased
commercialization of Georgetown somehow lessens the need for
stringent enforcement of historic preservation laws in his
area. Rather, as noted by ANC-2E, this neighborhood serves as
a "gracious transition" from the density of M Street into the
residential heart of the community.

The Claim of Unreasonable Economic Hardship

The term "unreasonable economic hardship "as defined in
section 3 of the Act adopts as a test of economic hardship, the
constititutional standard. See, Legislative History, Bill
2-367, "The Historic Landmark and Historic District Protection
Act of 1978", at 6. The legislative history of the Act states
in pertinent part that:

unreasonable economic hardship occurs where an owner
can demonstrate that, unless he is allowed to take the
proposed action, his property will be subject to a
taking by the government of the District of Columbia
without just compensation. This is a strict test, for
under the constitutional standards derived from the
Village of Euclid v. Ampler Realty Co., 272 U.S. 365



- 9 -

(1926), and most recently reaffirmed in the context of
landmark legislation by the Supreme Court in Penn
Central Transportation-Co. v. City of New York,
U.S. (decided June 26, 1978), the District of
Columbia may place restrictions on land use without
compensation so long as the owner of the property is
left with some reasonable use.

Under the standards of the leading case in point,
Maher v. City of New Orleans, 516 F.2d 1051 (5th Cir.
1975), cert. denied, 425 U.S. 905 (1976), and the
language of this definition, in order to prove
economic hardship a property owner will have to show
that:

(i) He cannot continue to use the property; and
(ii) He cannot sell the property for an amount which
would give him a reasonable return based on his actual
investment; and
(iii) He cannot sell the property for a price which
would not be confiscatory based upon his actual
investment; and
(iv) the property is not suitable for adaptive reuse;
and
(v) His inability to use, rent, sell, or reuse the
property is not the result of his own fault, for
example, because through his own failure of
maintenance the property has declined in value or
become uninhabitable. (emphasis added) Id. at 6.

The Maher standards place upon the Applicant the burden of
establishing each of the five elements of the standard to prove
unreasonable economic hardship. If the Applicant is unable to
establish any one prong of the test, his claim of unreasonable
economic hardship must fail. However, on the record in this
case, the Applicant has failed to establish even one of the
elements of the Maher test. The evidence indicates that:

1) the Applicant has continued use of 1215 30th Street,
N.W. which has been expanded by the 1977 addition;

2) the Applicant purchased the property in 1971 for $59,500
and made approximately $196,000 worth of improvements for a
total investment of approximately $255,500. According to
the Applicant, the property is appraised at $369,114.
Therefore, the difference between the Applicant's actual
investment in the property and the market value of the
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property is $113,614.00, Not only can the Applicant sell
his property at a price which is not confiscatory, he can
make a very reasonable return on his investment;

3) while there was no evidence introduced on the
suitability of this residence for adaptive reuse, it is
clear that in this hybrid business and residential
community, a private residence could very easily be
converted to office or retail use; and

4) the Applicant has shown there is a profitable rental
market for his property. During the period from 1983 to
1984, the Applicant rented the property for $21,600 per
year

Applicant's Objections to CFA Actions

The Applicant has advanced a number of arguments which
revolve around CFA actions. The Applicant argues first that
the CFA acknowledged that the Applicant's house had no historic
significance when-it granted building permits in 1977 for the
rear extension as well as in 1980 when it granted a permit for
the identical third floor architectural plans.

It is erroneous to infer from CFA recommendations for
approval of the 1977 and 1980 building permits that 1215
possesses no historic significance. The facts instead suggest
an evolution toward stricter administration of the Old
Georgetown Act and the more recent and more stringent historic
preservation law and regulations. In addition, newly appointed
members to the Commission of Fine Arts and the Old Georgetown
Board are charged with advising on architectural matters in an
environment much more sensitized to the values of historic
preservation. Further, there has been increased citizen
participation in the decisions that impact the character and
fabric of the community.

Secondly, the Applicant argues that failure of the CFA to
publish in the Federal Register its "Policy on Additions to
Houses in Georgetown”, dated April 17, 1986, renders the policy
invalid. He further argues that the permit cannot be denied
based on a CFA recommendation which flows from the invalid
policy. The issue of publication of the CFA policy is one
irrelevant to the proceeding before the Mayor's Agent. The
decision reached in this case is made by the Mayor's Agent, not
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the CFA, and is based not only on the recommendation of the CFA
pursuant to section 6(b) of the Act but also on careful review
of other relevant evidence, all of which supports a finding
that the Applicant's claim cannot stand. Moreover, the purpose
of the publication requirement for rules and policy statements
pursuant to the Administrative Procedure Act is to provide
guidance to the public and assure that the public has timely
notice of matters that might have an adverse affect on them.
The CFA, as the Applicant noted, set forth its procedures and
policies in a final rulemaking published in the Federal
Reqister on November 21, 1979. Vol. 44, No. 226, 67050 et
seq. The rules explicitly state under Part 2103, "Statements
of Policy":

[w]hen changes or additions are proposed in other
circumstances, the Commission may consider whether the
public need or value of the project or the private
interests to be served thereby justify making any change or
addition, and it will consider whether the project can be
accomplished in reasonable harmony with the nearby area,
with a minimum loss of attractive features of the existing
building or site, with due deference to the historical and
architectural values affected, and without creating an
anomalous or disturbing element in the public view of the
city.

The recommendation transmitted to the Mayor's Agent by the
CFA is consistent with this clearly enunciated and published
policy set forth by the CFA. In accordance with this policy,
the CFA found in essence, and rightly so, that the proposed
addition could not be "accomplished in reasonable harmony with
the nearby area, with a minimum loss of attractive features of
the existing building or site ... and without creating an
anomalous or disturbing element in the public view of the
city". The addition of a third story to one house in a terrace
of six uniform rowhouses would create an anomalous and
disturbing element at this site. The policy statement issued
by the CFA April 1986 is a very general statement that adds
very little detail to the published policy statement. Further,
the CFA noted that the 1986 policy granted no automatic
approval to conforming projects but required a case-by-case
review of each submission. The Applicant can hardly argue that
he has been prejudiced by the alleged failure of the CFA to
publish the 1986 policy statement in light of the fact that the
1986 policy statement is consistent with and adds little to the
1979 published policy statement.
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Based upon the evidence of record, the Mayor's Agent finds
that the Applicant has failed to establish that issuance of a
permit for a third floor addition to 1215 30th Street, N.W. is
necessary in the public interest or that failure to issue the
permit will result in unreasonable economic hardship.

ORDER

In accordance with the Findings of Fact and Conclusions of
Law entered this date, it is by the Mayor's Agent this

day of ,  1989, ORDERED, that the permit
for addition of a third story to 1215 30th Street, N.W., HPA
No. 87-782 be, and hereby is, denied.

Diane L, Herndon, Esq.
Mayor's Agent for DC. Law 2-144


