
GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Office of Adjudication
613 G Street, N.W. - Seventh Floor

P.O. Box 37140
Washington, D.C. 20013-7200

(202) 727-7900

IN RE:

TIVOLI THEATRE
14th Street & Park Road, N.W.
Washington, DC 200
Square 2837 Lot

HPA NO. 88-258

Parcel 29 in the 14th St. Urban Renewal Plan

DECISION AND ORDER

Background

This matter came before the Mayor's Agent for D.C. Law 2-144,

The Historic Landmark and Historic District Protection Act of 1978,

codified as DC. Code §5-1001 et seq ("the Act"), on an application

for partial demolition of the Tivoli Theatre located at 3301 14th

Street, N.W., Washington District of Columbia.

Findings of Fact

Based upon the record as already established by the previous

Mayor's Agent and as supplemented by the stipulation entered into

by all parties and their supplemental briefs, the following
Findings of Fact are made -

1. The Tivoli Theatre ("Tivoli"), located at 3301 - 14th

Street, N.W. between Park Road and Monroe Street, N.W. in Square

2837, is also identified as Parcel 29 in the 14th Street Urban

Renewal Plan.

2. The Tivoli was designated by the Joint Committee on

Landmarks for the National Capital as a Category II Historic

Landmark on June 24, 1983.

3. The Redevelopment Land Agency ("RLA") acquired the Tivoli

for disposition and re-use as part of the Major Community Service

Center ("MCSC") which plans to provide needed commercial, business

and public services serving the entire community.
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4. Park Central Associates Corporation was granted the

exclusive right in December 1981 to develop the site after a public

offering by the RLA and a public hearing.

5. Pursuant to the Exclusive Rights Agreement, the

development rights for the Tivoli parcel were assigned to Parcel 29

Limited Partnership.

6. On September 15, 1981, an application was made by Save

the Tivoli, Inc. ("STT") to the Joint Committee on Landmarks for

the National Capital to have the Tivoli designated a Category II

landmark pursuant to D.C. law 2-144. Subsequently, STT filed a

lawsuit in the United States District Court for the District of

Columbia to prevent demolition of the Tivoli. The lawsuit was

dismissed pursuant to the terms of a Consent Decree between the

District of Columbia and STT, dated July 13, 1983. The court

settlement required DHCD to fulfill the requirements of the Federal

Advisory Council on Historic Preservation's Section 106 review

process. As part of that understanding, the long vacant Tivoli was

boarded up, made secure and protected from the elements.

7. DHCD prepared the 106 Case Report, dated May 23, 1985, to

fulfill the requirements of the National Historic Preservation Act

of 1966. The Case Report (Exhibit ("Ex." ) "A' of DHCD's prehearing

submission) was reviewed and approved by the Historic Preservation

Officer. These agencies, charged with implementing D.C. Law 2-144,

concurred that the proposed project successfully mitigates any

adverse effect on the elements which qualify the Tivoli for listing

in the National Register of Historic Places. The Case Report was
filed with the Advisory Council on January 14, 1986.

8. From January of 1986 through the summer of 1987, DHCD

responded to various request from the Advisory Council staff and

participated in numerous discussions with the Advisory Council and

Representatives of STT to negotiate an acceptable Memorandum of

Agreement. The Memorandum of Agreement (Ex. B to DHCD prehearing

submission) was signed in September 1987 by DHCD, the District of

Columbia State Historic Preservation Officer and the Advisory
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Council and sets forth the requirements that must be met to proceed

with the proposed demolition of the auditorium and stage/flyloft

portions of the Tivoli and the retention and reconstruction of the

portion of the building fronting on the 14th Street and Park Road.

9. The Memorandum of Agreement also provides that demolition

will not take place until all of the requisite approvals are

obtained. In addition, demolition of the auditorium is to be

monitored by the District's Historic Preservation Office to assure

that those portions of the building to be retained are not damaged

during demolition.

10. The Memorandum of Agreement further provides that

rehabilitation of the perimeter of the building will be undertaken

in accordance with "the Secretary of the Interior's Standard for

Rehabilitation and Guidelines for Rehabilitating Historic

Buildings" and the interpretive materials on the historic

significance of the Tivoli will be developed as well as a

consultant study to identify other potential historic properties in

the surrounding area.

11. On November 20, 1985, the Historic Preservation Review

Board reviewed the schematic design for the Tivoli project,

including the proposed partial demolition, under the Section 106

referral from the State Historic Preservation Officer, and found

that the design was compatible with, and an enhancement to, the

portion of the Tivoli to be retained. Further, it found that the

project successfully mitigates any potential adverse effect on the

landmark building.

12. On March 16, 1988, permit application #88-258 for partial

demolition of the Tivoli Theatre located at 3301 - 14th St, NW, Lot

805, Square 2837 was reviewed by the Historic Preservation Review

Board and that Board recommended granting the permit. (Tr of
Board's Hearing, March 16, 1988, pp. 165-201)

13. The District of Columbia Department of Housing and

Community Development ("DHCD") applied to the District of Columbia

Zoning Commission to rezone the portion of the block behind the
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Tivoli building so that the proposed development could be carried

out.

14. DHCD filed for a permit for partial demolition of the

Tivoli.

15. The demolition is proposed by DHCD in order to restore

and rehabilitate the structure as part of the redevelopment for

Parcel 29 including new construction of a state-of-the-art

supermarket, parking lot, other commercial and retail uses in the

Tivoli structure.

16. DHCD asserts that issuance of the permit is necessary in

the public interest on the grounds that the permit is necessary to

allow the construction of a project of special merit. (Stipulated

No. 3)

17. On March 16, 1988, the Historic Preservation Review Board

considered DHCD's application for partial demolition of the Tivoli

and conceptual review of the project. Although the Board found

that the partial demolition of the building is consistent with D.C.

Law 2-144, it concurred with the Historic Preservation Division

staff that the demolition will be mitigated by the restoration of

the remainder of the building and that the restoration will

significantly enhance the historic property. Further, the Historic

Preservation Review Board found that the proposed design, including

rehabilitation of the remainder of the building, the restoration of

the theater facade, lobby and vestibule and the new addition, is

compatible with and enhances the character of the landmark. In

addition, the Board found the design of the new supermarket and the

project's site plan to be compatible with an enhancement to the

landmark building and the adjacent residential neighborhood. (Ex.

C & D to DHCD's prehearing submission)

18. A former Mayor's Agent for D.C. Law 2-144 conducted a

public hearing on the application for partial demolition on June 16

and June 28, 1988. The record was closed on July 25, 1988. The

record contains testimony from witnesses for the parties and from

other interested persons and numerous documentary exhibits.
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(Stipulation No. 4)

19. The parties to this proceeding are as follows: the DHCD,

the applicant; the Save the Tivoli, Inc. (a party in opposition to

the application). The affected Advisory Neighborhood Commission is

ANC 1-A. There were other interested persons in support of and in

opposition to the application. (Stipulation No. 2)

20. The former Mayor's Agent notified the parties that she

had recused herself and would not render a decision in the matter

by letter dated November 7, 1989. There were no further

proceedings in this matter until a new Mayor's Agent conducted a

status conference with the parties on December 12, 1991.

(Stipulation No. 5)

21. The parties agree by stipulation filed January 15, 1992,

that, in general, the record created in 1988 continues to present

an appropriate basis for decision on the application. In

particular, the nature of the proposed project and the nature of

the proposed demolition have not changed in any material way since

the close of the record. Accordingly, in order to avoid the

substantial burden and expense of presenting the same evidence

again before the new Mayor's Agent, the parties requested that the

Mayor's Agent issue a decision based primarily on his review of the

1988 record. (Stipulation No. 6)

22. At the request of the present Mayor's Agent, the parties

have conferred regarding the extent to which the 1988 record should

be supplemented to account for changed circumstances. The
following is a list of areas in which one or more of the parties

wished to supplement the existing record:

a. changed circumstances regarding the availability of

retail food services and general economic conditions in

the community to be served by the proposed development;

b. the position of the currently constituted Advisory

Neighborhood Commission;

c. the current status of the contractual arrangements
between the developers and Safeway Stores, Inc.;
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d. current plans for the Columbia Heights Metro station,

including underpinnings for buildings on Parcel 29;

e. changed circumstances regarding alternative sites;

f. new developments regarding the Comprehensive Plan;

g. new community efforts to develop alternative development

strategies; and

h. status of other governmental reviews of the project,

(Stipulation No. 7)

23. A subsequent status hearing was held before the present

Mayor's Agent on February 12, 1992.

24. In its supplemental post-hearing brief, DHCD further

asserts that the project is one of special merit by virtue of its

"implementation of the 14th Street Urban Renewal Plan (which has

been approved by the Council of the District of Columbia) in order

to spur private investment to this economically deprived area which

has not recovered from the civil disturbance of 1968..."(

Applicant's supplemental post hearing brief pp. 3-4) DHCH also

argues that the project is of special merit because of the specific

features of land planning, its exemplary architecture, and its
positive social and economic benefits, including jobs and increased

revenues' for the District of Columbia. In its prehearing
submission DHCD contended that the project is consistent with the

purposes of D.C. Law 2-144; specifically §2(b)(2), which sets forth

the following objectives:

a. "retain and enhance historic landmarks in the
District of Columbia,...encourage their adaption for current

uses,..

b. to encourage the restoration of historic landmarks.

25. The Generalized Land Use Map for the District of Columbia

Comprehensive Plan ("Plan"), identifies the area for a mixed use of

medium density residential and commercial uses.

26. Mr. Lawrence Press, Acting Deputy Development
Administrator of DHCD, testified on behalf of the applicant as an

expert in urban redevelopment. Mr. Press testified that the area
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is severely underserved. He also testified that the proposed

renovation of the Tivoli is consistent with many of the policies

and objections of the Plan by helping to stabilize the residential

neighborhood; by encouraging the development of neighborhood

shopping; and by upgrading deficient shopping areas in residential

neighborhoods. He further asserted that locating the supermarket

at the eastern end of the parcel will provide improved visibility

of the building and will frame the entire site. Mr. Press also

explained that placing the parking lot in the central portion to

will help create an active and vital area. This feature,

according to Mr. Press, avoids the problem of many urban

communities of having pockets of dead space, and instead creates a

very lively, active central area.

27. Mr. Press also testified that the project will bring

significant economic benefits to the District. He explained that

besides the new construction jobs created by the project,
approximately 35 full-time jobs within the supermarket will be

created as well as 55 part-time jobs. Mr. Press asserted that

through the RLA land disposition controls, arrangements will be

made to assure that most of those jobs will go to the residents of

the 14th Street area. Furthermore, he stressed that the
development will increase the tax base of the District by
approximately $300,000 a year. He concluded, however, that the
greatest community benefit gained by the project is that it will

create a sense of confidence in the area that will, in turn,
encourage future investment and development in the 14th Street

corridor.

28. A Safeway store was open (at the time the record was
originally closed in this matter) and located directly across the

street from the Tivoli. That Safeway store is now closed.

(stipulated at status hearing)

29. The-Giant Food, Inc. has a neighborhood store at 14th and

Meridian Place, NW and by letter dated February 28, 1992 to ANC

Chair, Ted Miller, represents that Giant Foods, Inc. has no
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intention of closing this store and, in fact, has spent $2 million

in operating funds to install new equipment and to upgrade the

store. (Ex #1 of ANC-1A's Supplemental Brief)

30. Shoppers Food Warehouse has also expressed interest in

locating a store at 14th and Belmont Street.

31. DHCD represents that since the record was closed in July

1988, economic conditions in the vicinity of the subject site have

remained essentially unchanged. While the residential character of

the neighborhood may have improved, the amount of crime in the area

has increased which has raised the issue of safety concerns and the

perception of neighborhood decline.

32. The availability of needed and easily accessible

convenience shopping facilities was further reduced with the

'burning out' of the Peoples Drug Store at 14th and Park Road, NW

during the Mount Pleasant disturbance of September, 1991. This was

the only full service drug store in the area.

33. There has been no change in the status of the Urban
Renewal Plan relative to the subject site since the closing of the

record in July 1988. (DHCD Letter of March 5, 1992 signed by

Wilford L. Jackson, Gen Manager, Bur. of Commercial & Housing

Development)

34. By letter dated September 10, 1990 and signed by Tom

Castleberry, Store Development Director, Safeway Stores, Inc. has

indicated that they will not exercise their option to cancel their

lease agreement with 29 Limited Partnership and still wishes to

build and operate a supermarket on the subject site. (Ex #C of

Applicant's Supplemental Brief)

35. On March 5, 1992, Avis E. Black, Area Real Estate manager

of Safeway Stores, Inc., reiterated Safeway's desire to build and
operate a supermarket on the subject site. (Ex #D of Applicant's

Supplemental Brief)

36. ANC-1A at its regularly scheduled business meeting held

on February 26, 1992 by a vote of 6-to-1 rejected the subject

development proposal of the site, reaffirming the past position of
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ANC-1A. (Supplemental Brief of Advisory Neighborhood Commission-1A)

Conclusions of Law

Based upon the Record as established and taken as a whole, the

following Conclusions of Law are made -

37. Pursuant to D.C.

a permit to demolish an

structure in an historic

Jurisdiction

Code §5-1004, before the Mayor may issue

historic landmark or a building or

district, the Mayor shall review the

application in accordance with this section. The Historic

Preservation Review Board, after reviewing the evidence granted the

application. Pursuant to 10 DCMR 2507, the application came before

the Mayor's Agent for a public hearing. Administrative Issuance 2-

54A, dated July 18, 1991, delegated the authority to conduct

hearings as the Mayor's Agent for Historic Preservation under

sections 5 through 9, 12 and 13 of D.C. Law 2-144, the Historic

Landmark and Historic District Protection Act of 1978 to the

undersigned.

38. Applicant's claim that the proposed demolition is

consistent with the purposes of §2(b) of D.C. Law 2-144, Historic

Landmark and Historic District Protection Act of 1978, D.C. Code

§5-1001(b), and, therefore, the Mayor's Agent should grant them the

permit is at issue.

39. To show that the permit is consistent with the Act, the

Applicant must show that the work covered by the permit application

is needed:

(A) To retain and

the character of

their adaptation

enhance properties which contribute to

the historic district and to encourage

for current use;

(B) To assure that alterations of existing structures are

compatible with the character of the historic district;

and

(C) To assure that new construction and subdivisions of

lots in an historic district are compatible with the

character of the historic district. (D.C. Law 2-144
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§2(b)(1), D.C. Code §5-1001(b)(1));

and with respect to historic landmarks:

(A) To retain and enhance historic landmarks in the

District of Columbia and to encourage their adaptation

for current use; and

(B) To encourage the restoration of historic landmarks.

(D.C. Law 2-144 §2, 25 DCR 6939; D.C. Code §5-1001(b)(2)

40. Since the applicant, DHCD, in the instant case has based

its claim on one of 'special merit', it bears the burden of proof

to establish that the granting of the permit is necessary in the

public interest to allow construction of a project of special

merit. (D.C. Code §5-1004(e))

41. "Necessary in the public interest" means consistent with

the purposes of this chapter as set forth in D.C. Code §5-1001(b)

or necessary to allow the construction of a project of special

merit. (D.C. Code §5-1002(10)

42. "Special merit" means a plan or building having
significant benefits to the District of Columbia or to the

community by virtue of exemplary architecture, specific features of

land planning, or social or other benefits having a high priority

for community service. D.C. Code §5-1002(11)

43. In those instances in which the Mayor's Agent finds that

demolition is necessary to allow the construction of a project of

special merit, no demolition permit shall be issued unless a permit

for new construction is issued simultaneously under D.C. Code §5-

1007 and the owner demonstrates the ability to complete the

project. (D.C. Law 2-144 §5, 25 DCR 6939, D.C. Code §5-1004(h)

44. The applicant in the instant case has sustained its

burden of proof that the granting of the permit for partial

demolition is in fact necessary to allow the construction of a

project of special merit in that -

(a) the record sustains the applicant's representation that

its plan of demolition and restoration is still viable;

(b) Safeway is still committed to build and operate a
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supermarket on the subject site;

(c) the project provides the opportunity for employment in

the subject site area;

(d) the project provides the opportunity for economic growth

in the subject site area; and

(e) all of the above will provide social and other benefits

having a high priority for community service.

45. The filings and representations of the ANC Commissioner

have been given great weight, but in the overall scheme of things

they are outweighed by the benefits of the project to both the

neighborhood and the City.

ACCORDINGLY, it is this l4TH day of May, 1992

ORDERED that the application for the partial demolition of the

Tivoli Theatre be, and the same is hereby, GRANTED; and it is

FURTHER ORDERED that the proposed concept design, including

rehabilitation of the remainder of the building, restoration of the

theatre facade, lobby and vestibules, and construction of a curved

addition on the site of the auditorium, be compatible with and

enhance the character of the landmark; and it is

FURTHER ORDERED that the new supermarket building be

compatible with the Tivoli Theatre and relate harmoniously to the

adjacent residential neighborhood in texture, rhythm, and

materials; and it is

FURTHER ORDERED that the site plan for a landscaped parking

lot providing access to both the Tivoli and supermarket buildings,

with specially designed perimeter fencing and a small pedestrian

plaza at the corner of 14th Street and Holmead Place, NW,

successfully integrate the new development with the Tivoli Theatre;

and it is
FURTHER ORDERED that all important design elements such as the

details and materials for the Tivoli addition, the treatment of the

supermarket portico, the design -of the perimeter fence and site

features at the corner of 14th St and Holmead Place, NW, which are

established in concept but are not yet developed in sufficient
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detail for review by the Mayor's Agent be submitted to the Historic

Preservation Review Board for supplemental review.
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