
GOVERNMENT OF THE  DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

IN RE:

Square 347
Lots 17, 802, 803, 804,
805, 806, 807, 809, 811,
812, 813, 814, 815, 816 and
827
Applicant, The Oliver Carr
Company

)
  )
) HPA No. 88-350
) HPA No. 88-351
) HPA No. 88-353
) HPA No. 88-354
)
)
)

BEFORE THE MAYOR'S AGENT FOR D.C. LAW 2-144,
THE HISTORIC LANDMARK AND HISTORIC DISTRICT PROTECTION

ACT OF 1978

OPINION AND ORDER

BACKGROUND

This matter came before the Mayor's Agent for D.C. Law
2-144, the Historic Landmark and Historic District Protection
Act of 1978, codified as D.C. Code Sec. 5-1001 et seq., (the
"act") on an application for a permit for demolition and
partial demolition of sixteen (16) existing structures
located at 1005 through 1017 E Street, N.W., 501, 507, 511,
515, 517, 519, 521, 523 and 525 11th Street, N.W., and 1012 F
Street N.W. in Square 347, lots 17, 802, 803, 804, 805, 806,
807, 809, 811, 812,.813, 814, 815, 816 and 827. The sixteen
'structures are located on the western half of Square 347 in
the Pennsylvania Avenue National Historic Site and are
considered buildings which contribute to the historic
district.

The permit applications for demolition, partial
demolition (HPA Nos. 88-350, 88-351, 88-353, and 88-354) and
conceptual design review (HPA No. 87-684) were filed by The
Oliver Carr Company (the "Applicant") as part of a proposal
to construct a mixed-use arts/retail/office
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project. The applications were referred to the Historic
Preservation Review Board ("Review Board") in accordance with
Section 5(b) of the act. The permit applications were
reviewed by the Review Board on February 17 and May 18,
1988. The Review Board recommended against granting
demolition permits for the sixteen (16) buildings based on
the Board's determination that demolition was inconsistent
with the purposes of the Act. As a result of the May 18th
meeting, the Applicant was expected to return to the Review
Board with further refinements to the conceptual design for
the new construction. The Applicant did not return to the
Review Board and therefore, the conceptual design presently
before the Mayor's Agent has never been reviewed by the
Board. The Review Board expressed concerns over certain
aspects of earlier designs and failed to recognize the
conceptual design of the proposed construction as compatible
with the character of the historic district.

In accordance with Section 5(b) of the act, the Review
Board's recommendations on the demolition applications were
transmitted to the Mayor's Agent. A Notice of Public Hearing
to consider HPA Nos. 88-350, 351, 353 and 354 was published
in the June 10, 1988 issue of the D.C. Register. Public
hearings on the applications were conducted by the Mayor's
Agent on July 14, 19 and 25, 1988. 1/ By letter dated June
13, 1988, the Downtown Cluster of Congregations (the
"Downtown Cluster") filed a request to appear as a party in
opposition to the application. Over the objection of
Applicant, the Downtown Cluster was admitted as a party in
opposition at the hearing on July 14, 1988. The record was
closed at the conclusion of the hearing on July 25, 1988.
All the testimony and exhibits accepted into the record as
evidence prior to the closing of the record are herein
incorporated by reference. The Applicant contends that the
proposed demolitions and partial demolitions are necessary to
construct a project of special merit and therefore necessary
in the public interest. In accordance with the provisions of

l/ The subject matter of the hearing held on July 25th was
limited by the Mayor's Agent to specific architectural and
historic preservation treatments proposed for the new
construction.
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the act, the Mayor's Agent enters the following Findings of
Fact and Conclusions of Law:

FINDINGS OF FACT

1.

2.

3.

The Applicant has applied for permits to allow for the
demolition and partial demolition of sixteen structures
on the subject site. The proposed project calls for the
retention and restoration of the facades at 523 and 525
11th Street, and 1005, 1007, 1009, 1013 and 1017 E
Street.

The site occupies the western half of Square 347 which
is bounded by 10th, llth, E and F Streets, N.W. and is
located within the boundaries of the Pennsylvania Avenue
National Historic Site ("National Site").

The Applicant presented testimony on the unique
character and historical significance of the National
Site and the importance of Square 347 within the context
of the historic district. Based on the testimony of
Betty Bird, architectural historician, expert witness
for the Applicant, I find that:

A. The primary significance of the National Site is its
role as the nation's ceremonial route - the avenue
between the White House and the Capitol.

B. The National Site differs from more traditional
historic districts in that boundaries were drawn
first and research commissioned after the fact to
justify the boundaries drawn. The boundaries were
justified from the standpoint of what was necessary
to accomplish the plan to enhance the appearance of
the ceremonial route.

c. Secondary in significance are the surrounding areas
which encompass the early 19th century political and
commercial life of the District of Columbia.

D. The National Site lacks the visual cohesion of more
conventional districts. Monumental 20th century
government buildings in the neoclassical style
coexist with small scale 19th century buildings.
High style architecture is juxtaposed with more
vernacular buildings with a resultant contrast in
scale, height, size and materials.
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E. Square 347 is important, not only because it
includes the Petersen House, (the house where
Abraham Lincoln died) but also because it borders
the edge of the Downtown Historic District. The
square connects the monumental federal core with the
more richly textured local downtown.

4. Extensive incompatible alterations to structures in
Square 347 and intrusions, particularly along F Street
and to a lesser extent along 11th Street, have partially
diminished the historic character of the block. Exhibit
No. 2, Historic Preservation Review Board Staff Report
and Recommendation ("Staff Report") for May 18, 1988
meeting.

5. While there was conflicting evidence submitted on the
architectural and historical significance of individual
contributing buildings within the project site, I find
that the nearly continuous streetscape along E Street
incorporates the best collection of historically
coherent and intact facades on the site. The buildings
were a central focus of the affected Advisory
Neighborhood Commission ("ANC- 2C"), the Review Board
and Review Board Staff (Staff") as well as the D.C.
Preservation League ("the League"). The League noted in
its testimony before the Review Board on February 17,
1988 that "these buildings retain much of their original
architectural scale and detail. When viewed together,
they create a streetscape with sufficient variety and
character to be used as a distinctive and energetic
element in the redevelopment project".

6. Considerable conflicting. testimony was received on the
extent of the contribution of two buildings to the E
Street frontage: 1005 E Street (Crown Bar Grill) and
1011 E Street (Case's).

A. Crown Bar Grill at 1005 E Street was built in 1906
as a printing shop. The third floor windows are
original, while the second floor windows are an
alteration. The first floor dates to the 1950s.

The Applicant proposes to save and restore the facade of
this building and add a three story addition above it.
Based on the following, I find that the proposed
three-floor addition is not compatible with the
character of the E Street streetscape and destroys the
historic integrity of the Crown Bar Grill facade.
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The architectural and historical significance of this
building and the appropriateness of the three-story
addition is in dispute. At the conclusion of the July
19th hearing on this matter, the Applicant was
instructed to meet with the Staff to see if conflict
could be resolved on three issues: (1) the demolition of
1011 E Street (Case's); (2) the three-story addition to
1005 E Street (Crown Bar Grill); and (3) the relocation
of facade elements from buildings to be demolished to
the new construction. The Applicant and Staff failed to
resolve their differences on the appropriateness of the
three-story addition to Crown Bar Grill. According to
Betty Byrd, Applicant's expert on architectural history,
the building is a utilitarian structure designed by an
engineer, rather than the result of a conscious design
scheme fashioned by an architect. There was no
testimony introduced which questioned the structural
integrity of the building or the extent of its
contribution to the character of the district based on
its condition. Ms. Byrd noted that the cornice of the
Crown Bar Grill creates a flat top which diminishes the
contribution of the roof line or the silhouette to the
character of the building. Ms. Byrd concluded that the
three-story addition was critical to the effectiveness
of the historic preservation element of the project.
The additional height was said to effectively bring the
mass of the large building down to the street, tying the
buildings on Square 347 to the PEPCO building to the
east and 1001 Pennsylvania to the south. The project
design for E Street was also said to help the buildings
on the site balance the FBI building which looms over
the area to the southeast. The historic preservation
approach was considered appropriate and an acceptable
preservation technique. Ms. Byrd testified that the
facades would still possess a visual presence as
distinct, individual buildings. The design was said to
avoid the design defects of Red Lion Row where 'smaller
buildings were preserved only to lose their visual
identity and massing to the new construction.

Ms. Byrd's testimony as to the effectiveness of the
design and the appropriateness of the preservation
technique was corroborated by David M. Schwartz,
architect for the project, and Anne Adams, another
expert witness for the Applicant on architectural
history. Mr. Schwartz testified that new construction
on E Street was necessary to hide the fact that existing
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facades are not preserved to their original depth in the
new construction. The three-story addition to Crown Bar
Grill was said to assist in concealing the large new
building from most views from the street.

Anne Adams, agreed with other witnesses that the E
Street streetscape is the most important and currently
intact portion of the site. She also testified that the
proposed three-story addition was an acceptable historic
preservation solution used in other historic districts
as an appropriate means of continuing uses. She noted
that Crown Bar and Grill, a fairly simple elementary
design, is architecturally the least sophisticated and
probably the least important building within this group
of structures. Ms. Adams noted that adding the
three-story addition did not diminish its architectural
contribution.

David Maloney, staff architect, presented conflicting
testimony on the architectural and historical
significance of Crown Bar Grill and the appropriateness
of the three-story addition. Mr. Maloney testified
that, rather than being less important than other
buildings on the site, 1005 E Street was indeed one of
the more significant buildings. The facade was noted to
be one of the few in the downtown area significant in
terms of the evidence it provides about vernacular
building technology in turn-of-the-century Washington.
Mr. Maloney testified that the Crown Bar Grill
illuminates the transition from the 19th to the 20th
century in both style and construction technique. It
reveals innovative efforts by local builders to
incorporate steel construction. The windows, normally
punched through the masonry on a 19th-century facade,
instead stretch across the entire facade to provide an
expansive area of glass for the well-lighted interior
needed for printing.

The steel lintel is decorated with ornamental rosettes
like 19th century window hoods, but both the window sash
and cornice reflect the early 20th century classical
revival style. Mr. Maloney concluded that these
qualities convey historical significance only in the
context of their three-story prototype, and not when
expanded to six stories. For example, the pressed metal
ornament on the cornice brackets, clearly visible at 40
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feet, would be illegible at 72 feet, and the facade
would no longer convey a coherent sense of historical
design or meaning. Mr. Maloney took exception to the
Applicant's arguments that an addition to Crown Bar
Grill was necessary (1) to give an impression of
apparent mass behind preserved facades; (2) to relate to
the context of larger buildings; and (3) to provide a
transition in scale from the tall building behind the
smaller historic facades.

Mr. Maloney argued persuasively that the two six-story
towers added to the historic E Street streetscape relate
the new building to the historic group of structures by
raising the scale of the historic group. However, Mr.
Maloney notes, the primary historic characteristic of
the E Street block is its low-scale - all but one of the
buildings are three stories, and the other is four.
This is the last such low-scale block in the historic
district. Moreover, Mr. Maloney suggests that
elimination of this addition would not result in the
design failings of Red Lion Row. He noted that the
subject facade is only 125 feet wide, compared to more
than 400 feet at Red Lion Row.

Further, he testified that the design of the subject
project is the antithesis of the horizontally-banded Red
Lion Row facade. I find the arguments made by Mr.
Maloney most compelling and credit his testimony on the
architectural and historical significance of Crown Bar
Grill and the inappropriateness of a three-story
addition to the structure. The uncontroverted evidence
clearly indicates that the E street streetscape
represents the most significant and intact collection of
structures on the project site. The Review Board in its
May 18th meeting recommended the entire group of
historic facades along E street be preserved. Presently
the buildings exist as a nearly continuous group of
low-scale buildings which retain much of their orginal
architectural scale and detail, as noted by the League.
The addition of three stories to Crown Bar Grill appears
in direct conflict with the goal of retaining the scale
and massing of the E street streetscape which appears to
be a desirable goal in light of the undisputed
significance of this streetscape.

Mr. Schwarz noted in his prepared statement that "the
significance is not the individual buildings on the
site, but rather the preservation of the spirit of the



- 8 -

neighborhood". According to Mr. Schwarz, his intent was
to design each of the streetscapes to be appropriate to
its context - specifically, to have E Street retain its
19th century scale and character. Yet elevating the
scale of the E street streetscape from three and
four-story buildings to six stories appears to
completely fly in the face of retaining the spirit,
scale and character of the neighborhood.

Applicant's witnesses argue forcefully that the proposed
project design would, among other things, achieve
greater balance and symmetry by allowing the more
massive new construction to step down to the low-scale
buildings on E Street. They repeatedly point to Red
Lion Row as the best argument for allowing the proposed
new construction on E Street. However, Mr. Maloney
notes, and I concur, that the difference in facade
expanse and design articulation of the new construction
sets this project apart from Red Lion Row. Moreover,
Mr. Maloney points to the successful preservation
treatment of low-scale historic buildings in the highly
acclaimed 1001 Pennsylvania Avenue project, which won a
1980 Merit Award for Extended Use and New Construction
from the Washington Metropolitan Chapter of the American
Institute of Architects, and the Mayor's Architectural
Design Merit Award in 1987. Ms. Bird, as well as Mr.
Schwarz, commented favorably on the preservation
techniques used in that project.

Furthermore, Alan Brangman noted that the Crown Bar
Grill issue was a design issue and not one of
economics. He testified that the proposed three-floor
addition might be made up elsewhere in the project. I
find that the addition of three floors to the Crown Bar
Grill is not a critical element in the claim of special
merit. Disapproval of the three story addition will not
undermine those elements of the project that form the
basis for a claim of special merit.

In summary, I find that the proposed three-floor
addition causes harm to the historic integrity of the
Crown Bar Grill facade and the spirit and character of
the E Street streetscape.

B. The second E Street structure over which there was
conflicting testimony is 1011 E Street (Case's)
which dates to around 1860. The Applicant proposes
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to demolish this structure and construct in its
place a six-story structure. The building was
covered with aluminum cladding at the time the
Review Board acted on the project. When the
aluminum cladding was removed, it revealed an
exterior covered with permastone, a cement-like
substance difficult to remove. The first floor has
been replaced with new fabric and the hood molds
formerly above the windows are missing. The
interior has been completely altered. The cornice
at the top of the building remains. The Applicant
filed a decertification application, which is a
formal request to the National Park Service to
certify that 1011 E Street no longer contributes to
the significance of the National Site.

Mr. Brangman testified that removal of the permastone
would result in considerable damage to the original
brick facade of Case's. The original application of the
permastone involved plastering of the permastone over a
metal or wire lath anchored to the brick exterior
usually by metal fasteners drilled into the brick.

Staff member David Maloney acknowledged the serious
technical problem associated with removal of the
permastone and agreed that it does affect the integrity
of the building. 1/

However, Mr. Maloney testified that he believes the
building does contribute to the historic site because it
appears to retain sufficient integrity of location,
design, setting, workmanship, materials, feeling and
association. In the Review Board Staff Report, Mr.
Maloney noted that the 1011 E Street facade was
initially identical to Swing's facade at 1013 E Street.
The Swing's facade was altered in the 1920's with the
addition of Spanish revival elements to the Italianate
facade. He notes that "[w]ith the adjacent building
removed, the illuminating juxtaposition of the original

1 / Staff had requested that a test sample of the removal of
the permastone be performed to allow examination of the
underlying facade to determine the extent of damage to the
facade. Applicant was unable to perform the test sample
prior to the final hearing.
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Italianate facade and the altered version is lost".
Exhibit No. 2.

The project design replaces Case's with a six-story
structure which will serve as the entrance to a proposed
movie cinema. Mr. Schwartz testified that a movie
marquee would be attached to the replacement building
and the design goal was to achieve a theater entrance
with a significant presence on E Street. The visual
presence of the theater entrance was a stated goal of
the Office of Planning. Mr. Schwarz testified that
attaching a large movie marquee on Case's would be far
more disruptive to the streetscape than a carefully
designed replacement building. An agreement was reached
between the Review Board Staff and Applicant to further
review the size and design of the proposed marquee and
sign.

There is presently an alley that abuts Case's. The
Applicant upon the suggestion of the Staff, proposes to
relocate the alley to 11th Street, allowing for a
continuous streetscape on E Street. Closing of this
alley will require the construction of an
architecturally sympathetic infill element. This could
be accomplished more easily with replacement of Case's
with new construction. Mr. Maloney, acknowledged the
need to balance interests of historic preservation and
redevelopment in projects of special merit. He also
noted the Staff's preference for relocation of the alley
and construction of the infill element. Therefore, Mr.
Maloney recommended, on behalf of the Review Board, that
the demolition permit for Case's be approved. I find
that the building at 1011 E Street does contribute to
the historical richness of the E Street streetscape with
sufficient integrity of location, setting, design,
workmanship, materials, feeling and association
remaining to be classified as contributing., However,
establishing a significant presence on the E Street
theatre spine by the construction of an impressive
marquee is an element of the special merit claim that
must be balanced against the historical significance of
the low-scale character of the E Street streetscape and
the individual contribution of the structure at 1011 E
Street. I concur with the Staff that relocation of the
alley and construction of the infill element are the
preferred design treatment and are more easily
accomplished with replacement of Case's with new
construction. I accept the recommendation of the Staff
that demolition be approved.
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c. There was no conflict over the historical or
architectural significance of the remaining E street
structures on the site. The facades of the
following structures will be restored and maintained
within the new construction: 1007 E Street, 1009 E
Street, 1013 E Street (M. E. Swing Co.) and 1017 E
Street (Whitlow's). Both the E Street and 11th
Street facades of Whitlow's will be retained. There
was considerable community support for complete
preservation of Swing's and Whitlow's as separate
buildings within the project. ANC-2C strongly
recommended reconstruction of the interiors of
Whitlow's and Swing's. The Applicant proposes to
remove and replace the interiors of both structures
if the tenants so elect. I find that the proposed
facade preservation of the remaining E Street
structures appropriately retains the spirit, scale
and character of the E Street streetscape.

7. The 11th Street elevation of the project will include
the facades of two buildings at 523 and 525 - 11th
Street (the "Sister Buildings"), designed by Pitney and
Bradford around 1890. The uncontroverted evidence
indicates that these two buildings are exceptionally
significant buildings and they will be restored to their
original condition. The rest of the buildings on 11th
Street will be replaced by new construction:

-507 11th Street, which was constructed in 1932.

-511 11th Street, which was designed in 1913.
Original elevation drawings show the first two
floors have been extensively altered.

- 515 11th Street; which dates to around 1875.
Building permits show that it suffered fire damage
in 1892 and 1932. The exposed basement and first
floor have been extensively altered.

- 517 11th Street, which also dates to around 1875.
This building was stripped of its exterior
decorative features when it was stuccoed.

- 519 11th Street,which dates to the mid-1870's.
The interior has been completely altered.

-521 11th Street, which dates to the mid 1870's. It
is stuccoed and missing decorative features.
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The Staff Report noted the major Staff concerns with the
project design for 11th Street was the isolation of the
two facades, 523 and 525 llth, by new construction.
This is believed to seriously diminish the integrity of
the two facades. Mr. Maloney stated in that report that
the two buildings, while fine architectural designs, do
not possess the exceptional strength of presence
necessary for such a small historic fragment to appear
appropriate within the large expanse of new
construction. Mr. Maloney supports retention of some
additional facades on 11th Street to maintain the sense
of continuity between the Sister Buildings and the
preserved streetscape to the south.

He notes that there are several remaining facades on the
site that are of sufficient interest, integrity, and
design character to be successfully incorporated into
the overall building design. For example, he suggests
the 511 and 515 11th Street structures. The seven-story
"high-rise" office building at 511 11th street received
the most individual comment. The League noted that this
building, along with the Sister Buildings, was
particularly significant as an excellent representative
of buildings of its period.

Mr. Maloney conceded, however, that complete
preservation of the E street frontage would probably
preclude incorporation of any additional 11th street
facades without a significant reduction in the size of
the overall project and impact on other proposed public
benefits. At the hearing on July 25th, he dismissed as
an unacceptable preservation solution the relocation of
elements of the 511 11th Street facade to replace Case's
on E Street. He conceded that the 11th Street elevation
was well composed. The tower-like elements of the
design emphasize a soaring verticality consistent with
the historic building pattern on 11th Street. I credit
Mr. Maloney's assessments of the proposed 11th Street
elevation. While I find it is well-composed, I note
that it would benefit from incorporation of additional
historic elements to balance the Sister Buildings.

8. The F Street frontage includes 1012 F street,
constructed around 1870. It is a good example of an
Italianate row house. The Applicant's current proposal
would replace it with new construction. An earlier
design incorporated the 1012 F Street facade into the
proposed 11th Street elevation. The Office of Planning
has supported this proposal, if feasible. The Staff
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included 1012 F as a facade worthy of retaining and
incorporating into the 11th Street frontage and noted
that this structure could be retained much more
successfully than the facade at 515 11th Street. At a
minimum, Staff recommends the salvage and re-use of
facade elements from 1012 F Street in the new
construction on 11th Street. The Applicant has agreed
to the relocation of some of the hood molds to the new
low-rise facades on the south end of 11th Street.

Assuming the project is found to be a project of special
merit, I support and credit the Staff's recommendation
and find that a preferred approach would be retention of
additional significant facades on the 11th Street
frontage.

9. The project proposes a program of mitigation to
compensate for the impact of the proposed demolitions on
the historical character of the district. The program
consists of measures to restore the retained facades as
well as narrative and photographic documentation of the
site to be used for public education. Included will be
written physical histories and archival photographs of
all the buildings in conformance with the standards set
forth by the Historic American Buildings Survey (HABS).

This HABS documentation will be placed in the Library of
Congress, repository for all HABS material. A narrative
history of the project site and the HABS material will
be placed in the Washingtoniana Division of the Martin
Luther King Library, the Offices of the Columbia
Historical Society, the D.C. Preservation League, as
well as the D.C. Historic Preservation Office. I find
that the program of mitigation to be conducted by the
Applicant diminishes the adverse impact of demolition on
the historic character of the district and provides
preservation benefits of significant value to the
community. The program of mitigation should be
considered in weighing the impact of the proposed
demolitions on the historic district.

10. The Applicant claims that the proposed project is one of
special merit based upon its specific features of land
planning', furtherance of the District government's goals
and objectives as set forth in the Comprehensive Plan,
and provision of social or other benefits having a high
priority for community service. H. Alan Brangman,
Director of Downtown Development for the Applicant,
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testified that the project will devote 76,000 square
feet to preferred retail, including arts-related uses,
and street accessed retail. The project includes four
(4) movie theaters with a total of 1,540 seats and a
prominent entrance on E Street. He contended that
provision of movie theaters at this location is in
furtherance of Section 901(h) and Section 1130 of the
Comprehensive Plan which designates E Street as an arts
and entertainment theater corridor. Multi-level retail
and movie theaters were said to contribute to the
"Living Downtown" and promote the vitality of the
historic district.

Goldie Rivkin, testifying for the Applicant as an expert
in land use planning, noted that the Mayor's Blue Ribbon
Committee for Promotion of the Arts and Economic
Development, ("Mayor's Blue Ribbon Committee") in their
report Arts Space, (Exhibit No. 35) recommended a
250-seat theater for live performances or a motion
picture theater for the E Street side of Square 347.
Ms. Rivkin commented that the multiple screen movie
facility represents an even more substantial
contribution to the special merit status of this
project. Mr. John Fondersmith, summarizing a prepared
statement from the Director of the Office of Planning,
Fred Greene, also noted that the four movie theaters are
an important element of the E Street theater spine. The
Office of Planning is working to develop the E Street
theater spine, building on the attraction of the three
existing theaters - the National, the Warner and
Ford's. The theater, combined with the proposed
restaurants and arts related space, promises to bring
new evening and week-end activity to this part of
downtown - a goal of the Comprehensive Plan. Mr,
Fondersmith testified that this 'is a key project in
terms of timing, character and catalytic effect for the
E Street theater spine.

Opposition to the cinema as an element of special merit
was based primarily on: 1) whether or not live theater
as opposed to cinema was the preferred use for the site
and more in conformity with the recommendation of Arts
Spaces; and 2) whether the cinema function was a use
that was assured of being implemented and continued by
the Applicant.

David Schwarz, project architect and a participant on
the Mayor's Blue Ribbon Committee, testified that the
major policy thrust outlined in the Arts Space was the
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creation of major magnets to bring people downtown. In
that context, a 250-seat live theater achieved that goal
less successfully than a 1540-seat movie theater. With
respect to implementation of plans for the cinema, Mr.
Brangman testified on rebuttal that the Applicant has
undertaken considerable cost to design the cinema. The
structural requirements for a cinema are quite different
from those required for a parking garage - the typical
below grade use for new buildings. Excavation of an
additional floor level is required to accommodate the
cinema functions. Finally, the Applicant adds $5.5
million to his expenses by including the cinema in the
project.

I find that the 1540-seat cinema is a very significant
element of the proposed project of special merit. It is
consistent with the Comprehensive Plan's objective to
develop the E Street theater spine, thereby helping to
revitalize and create a "Living Downtown". This element
is being provided at some cost to the Applicant and it
is purely speculative to suggest that the Applicant will
fail to implement or revise the proposed use for this
space. The concept of the "Living Downtown" as
expressed in the Comprehensive Plan recognizes that
special efforts will be needed to attract certain
desired uses, including arts and culture.

I also find that the retail component of the project is
another significant element of the proposed project of
special merit. It is also consistent with Section 905
of the Comprehensive Plan which calls for creating a
strong retail core with continuous active retail uses
along F Street, the primary shopping street, and on key
north-south streets, such as 11th Street, providing
"gateways to the retail core" from Pennsylvania Avenue.
The project calls for 6,300 square feet of retail space
at the street level on F Street and approximately 7,860
square feet at the second level with additional retail
on 11th Street.

11. Another feature of the proposed project of special merit
is a commitment by the Applicant to set aside and
subsidize twenty-five percent (25%) of the total 40,000
square feet of retail space, for minority, displaced and
small businesses. This commitment has been formalized
in writing in the form of a Retail Leasing Plan with the
District of Columbia Office of Business and Economic
Development ("OBED"). Exhibit No. 36.
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The Applicant has committed to a set-aside of not less
than 8,100 square feet for a period of five (5) years.
During the first three years of the five-year period,
the retail space set-aside will be for displaced and
minority businesses only. During the fourth and fifth
years of the five-year period, the retail space
set-aside will include small businesses as well as
displaced and minority businesses. The Applicant will
provide rental subsidies in the form of rent abatements
and below market rental rates to eligible businesses.
Mr. Brangman testified that the project will provide
2 million dollars to subsidize rents and tenant
construction costs. On rebuttal, Mr. Brangman noted
that the five-years is the length of time the Applicant
will hold the 25 percent set-aside off the market,
making it available only to displaced, small and
minority businesses eligible under the criteria set
forth in the OBED agreement. However, Mr. Brangman
further testified that it is the Applicant's intent that
the life of the set-aside program will "run concurrent
with the life" of a typical retail lease in downtown
which has been approximately a ten to fifteen-year
period.

Terrance Lynch, on behalf of the Downtown Cluster,
testified that a fifty percent (50%) set-aside of retail
space was more reasonable than a 25 percent set-aside.
On cross-examination, Mr. Lynch conceded that the 50
percent figure he selected was not based on any
empirical analysis or economic feasibility study. Mr.
Lynch also critized the 5-year set-aside period as being
too short a time period. Mr. Brangman clarified the
record on rebuttal noting as stated earlier that the
5-year period was the period for holding the retail
space off the market. The actual duration of the
set-aside program was expected to run concurrent with
the leases which should typically be 10 to 15 years.

I find that the 25 percent set-aside, with 2 million
dollars in subsidies for displaced, minority and small
businesses, enhances the proposed project of special
merit. The duration of this program for at least the
period of a typical lease - for 10 to 15 years - is a
significant element of the set-aside proposal.

12. As an additional feature of the special merit claim, the
Applicant has executed a First Source Employment
Agreement with ANC-2C (Exhibit No. 15) in which the
Applicant has expressed an intent to work with ANC-2C to
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insure that at least fifty-one percent (51%) of the
construction or renovation jobs are filled by ANC-2C
area residents and that qualified area minority
businesses referred to the Applicant receive first
preference for any opportunities to receive contracts or
subcontracts during the construction or renovation
phase. The Applicant has also signed an employment
agreement with the Department of Employment Services
("DOES") whereby the Applicant agrees to use DOES as its
first source for the recruitment, referral and placement
of employees. An additional agreement between the
Applicant and the Minority Business Opportunity
Commission ("MBOC") (Exhibit No. 40) commits the
Applicant to make a bona fide effort to utilize
certified Minority  Business Enterprises (MBES") to
achieve a goal of thirty five percent (35%) minority
participation in the contracted costs in connection with
the development.

Gottlieb Simon, witness for the Downtown Cluster,
testified that first source agreements with the ANCs
have produced few jobs for District residents. He noted
that District Government records indicate an average of
approximately nine people hired per agreement. He
testified that a first source agreement, executed
between ANC-2D and the contractor for the Capital
Gallery Project, failed to achieve its hiring goals. He
conceded that failure was not due to a lack of good
faith on the part of the contractor. The problem was
due rather to a failure to define terms of the agreement
properly. The jobs actually available to ANC-2D
residents based on the first source agreement were
considerably reduced when the company defined employees
(who had first preference for jobs) to include not only
those on the payroll but those who had worked for the
Company previously within a specified time frame. Mr.
Simon called for better enforcement mechanisms to assure
compliance with employment agreements entered into by
developers. He suggested that revocation of
certificates of occupancy was an inappropriate sanction
because the magnitude of such a penalty exceeded the
offense. Mr. Simon concluded that, based upon his
experience with first source agreements, the agreements
signed by this Applicant were of no extraordinary
benefit. Mr. Simon recommended something in the form of
a social performance bond which was being tried in
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ANC-2D with developers. On cross-examination, Mr. Simon
noted that in those instances the land was owned or
controlled by the Redevelopment Land Agency ("RLA") and
the ANC-2D had greater leverage there than with
privately owned and controlled property.

On cross-examination, Mr. Simon also testified that DOES
continues to enter into such agreements in spite of his
public testimony questioning the enforceability of such
agreements.

I find that the employment and minority business
agreements the Applicant has executed with various
public agencies are evidence of the Applicant's
commitment to providing jobs within the community.
However, even good faith efforts may not produce the
desired goals set by the community. The history of the
enforceability of these agreements is indeed a factor
that should be considered in allocating weight to them.
I therefore find that, while such agreements are
desirable, they should be given considerably less weight
relative to other proposed elements of special merit.

13. The real estate tax revenues from this project should
exceed 2.6 million dollars annually. Tax revenues from
sales, income and other taxes will further increase
revenues to the District. Mr. Brangman testified that
based on an average of 250 dollars per square foot in
sales annually, a projection of 800,000 dollars in
annual sales taxes could be made for the project. Total
projected tax revenues were estimated to be approx-
imately fifty-eight million dollars ($58,000,000.00)
over a lo-year period.

14. David Schwarz, project architect and witness, for the
Applicant, described the proposed project as reinforcing
the historic character of the site and the district by
serving as a sympathetic complement to the monumental
and vernacular buildings which characterize the National
Site. Mr. Schwarz described the project site as an
extraordinarily important block in that it ties together
two historic districts. It is the major north/south
pedestrian route between Pennsylvania Avenue and Metro
Center, the middle of the E Street entertainment spine,
and the east end of the F Street shopping district. Mr.
Schwarz noted that his intent on each streetscape of the
project was to respond to the function of that street.



- 19 -

On the E Street frontage, the project objective,
according to Mr. Schwarz, was to retain the spirit of
the block by preserving the massing as it exists on E
Street. A series of setbacks and articulations was used
to integrate the large new construction into the
existing fabric as a complement to the smaller, more
fragile facades on E Street. Mr. Schwarz contends that
the construction of the two six-floor pavillions is
needed to conceal the mass of the new construction and
allow the preserved facades to appear to retain their
original depth.

The E Street streetscape is also diagonally across from
the FBI building, a very massive structure which has an
overwhelming presence on E Street and destroys the
context of the Ford theater and the Petersen House. The
F Street elevation has been designed to relate to the
large-scale historic buildings on the F Street frontage,
specifically the Woodward & Lothrop building,
Garfinkel's, the Union and Atlantic buildings and Rigg's
Bank. The design preserves the scale and relative
detail of the commercial street - for example, the F
Street elevation of the project has the full height and
fenestration of Woodward & Lothrop's and Garfinkel's.

The 11th Street frontage, with its articulations and
setbacks, is representative of downtown with its varied
skyline and juxtaposition of tall and short buildings.
This juxtaposition is a result of the evolution of
downtown over a number of years. This project attempts
to mimic that quality to avoid appearing as most full
block projects. The project relates successfully to
both 1001 Pennsylvania Avenue to the south and Woodward
& Lothrop to the north.

I find that, with the exception of the E Street
streetscape, the design concept successfully interweaves
the historic fabric of the site and the new construction
into an appealing and sympathetic urban composition.
The F Street and 11th Street elevations of the project
relate well to their context. Witnesses in opposition
testified that the new construction destroys the human
scale of the block. The evidence is clear that the
design is forced into a number of different contexts.
The design is in scale with structures along F Street,
though, as noted, out of scale with the E Street
streetscape.
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15. I credit the testimony of Goldie Rivkin, Applicant's
expert witness in urban land use planning, and find that
the project is consistent with the Comprehensive Plan
and meets many of the land use objectives of the
District, including:

(1) its contribution to the downtown retail core;

(2) its position as a central link in the E Street
theater/arts corridor between Ford's Theater on 10th
Street and the National Theater at E Street; its
"gateway" placement between Pennsylvania and the
shopping district;

(3) its accessibility to Metrorail and other public
transportation; and (5) provision of parking spaces
for night time theater/arts activity and day time
short-term retail parking. The parking provisions
support the District's goals of a 70/30 modal
split. The project's mix of uses with its
multi-level retail and 1,540 seat cinema, creates
new additional destinations to attract downtown
shoppers, workers and tourists, while also promoting
maximum transit usages. The project creates a
pedestrian environment with distinctive streetscape
treatments and window shopping accessibility and
continuous retail frontage. .

16. Witnesses for the Downtown Cluster vigorously argued
that the proposed use of this property for a
twelve-story mixed-use project of office, retail and
cinemas did not qualify as a project of special merit.
Those issues advanced by the opposition which have not
already been addressed include:

(1) the proposed inclusion of housing units in the
project site as an element of special merit;
specifically, Terrance Lynch recommended 250-300
units be included;

(2) the need to preserve the historic uses - i.e.,
retail and housing - of the buildings on site;

(3) the absence of a need for more office space;

(4) the failure of the project to address the
community's need for space for social service
programs; and

(5) facade preservation as an inappropriate preservation
technique.



- 21 -

With regard to housing as a proposed use, a number of
witnesses, including Goldie Rivkin, expert on land use
planning, testified that the project site was
inappropriate for housing. Section 901 of the
Comprehensive Plan suggests that housing opportunities
exist north of Pennsylvania Avenue, Northwest, between
6th and 9th Streets, Northwest.

Bernard Carl, a former Acting Assistant Secretary for
Policy and Research at the Department of Housing and
Urban Development, testified in support of the
application. He noted that without substantial public
subsidies, low and moderate income housing would not be
viable at the proposed site.

On the issue of historic uses, Mr. Lynch was unable to
say when the historic structures on the site were last
used as residences. I credit the testimony of Anne
Adams who testified that by 1914, basically none of the
buildings on this site had residential uses.

With respect to the provision of office space and its
need at this site, I find that the provision of office
space in the downtown retail core is consistent with the
Comprehensive Plan. The Downtown Plan Element of the
Comprehensive Plan, Section 901(c), notes that although
private office space will be important, the concept of
the "Living Downtown" recognizes that special efforts
will be needed to attract the other desired uses, namely
retail, hotel, residential and arts and culture.
Therefore, I find that while the office space is not a
critical component of the project of special merit, it
is desirable and consistent with the Plan. I also find
provision of space for social services programs, while a
commendable objective, is not necessary to qualify this
project as one of special merit.

 Finally, I find the facade preservations for this
project to be an excellent accomodation of competing
interests including preservation, new development and
urban planning. The evidence indicates that the
importance of this historic district is not so much the
architectural merit of individual buildings, but rather
the spirit of the site. The preservation treatment for
the facades will preserve not only the facades but also
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their massing as individual, district entities rather
than trivial, applied decoration. Moreover, the program
of mitigation diminishes the adverse impact of
demolition on the character of the historic district.

17. John G. Parsons, Associate Regional Director of the
National Park Service, testified that the massive
proportions of the proposed project will overwhelm the
thirteen remaining historic structures on 10th Street,
which include the Ford's Theater where Abraham Lincoln
was shot and the Petersen House, where he died.

Mr. Parsons also testified that the shadow from the
building would block out natural light and detract from
the visitor's experience when viewing the Petersen ?
House. On cross-examination, Mr. Parsons did not object
to the demolition of any of the specific buildings in
the project. He also conceded that the area is zoned
C-4, for high density residential and mixed use
developments, with a floor area ratio (FAR) of 10 and
that the project, to the best of his knowledge, is
consistent with the zoning codes. Mr. Parsons testified
on cross-examination that the proposed new construction
would not be visible from the window of the room where
Lincoln died. Moreover, he testified that D.C. historic
preservation laws are not intended to protect light and
air of adjacent property, and that such concerns should
be addressed by zoning regulations.

Mr. Schwarz, project architect, testified that the
massing, even with setbacks on the 10th Street elevation
will only change the sun angle three degrees, and would
not make a significant difference in the amount of light
to the Petersen House. Moreover, while walking up and
down 10th Street on the Petersen House side of the
street, the proposed project can not be seen. On the
opposite side of the street, the top three floors of the
project can be seen.

I find that the complex design problems encountered by
this site required considerable accomodations.
Competing interests to preserve various facades, include
an arts-related use and relate to historic structures of
varying scale, have resulted in the proposed design. I
credit Mr. Schwarz's testimony that setbacks on 10th
Street similar to those on other elevations would not
significantly increase the natural light provided to the
Petersen House.
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18. John Fondersmith, Chief of the Downtown Section of the
D.C. Office of Planning, appeared on behalf of the
Office of Planning in support of the project. Mr.
Fondersmith testified that the project meets the test of
special merit designation based on its goal of creating
a Living Downtown. Specifically, he endorsed as
elements of special merit:

(1) construction of retail space on the F Street
frontage;

(2) retaining and enhancing retail activity along
11th Street which is an important visual
corridor and pedestrian pathway from the
monumental core to the retail core and
Convention Center;

(3) placement in close proximity to the Metrorail
system;

(4) the strong project design which retains and
restores existing facades and building elements
interweaving them into new construction to
create new urban streetscape without creating
what appears as "stuck on" facades;

(5) the important design feature of high and low
elements along both 11th and E Streets;

(6) the provision of four movie theaters as an
important element of the E Street theater
spine. The Applicant incorporated the
significant theater sign and marquee into the E
Street facade at the direction of the Office of
Planning which recommended the entrance to the
movie theater be visually announced in a
prominent fashion on E Street; and

(7) the 25 percent set-aside for minority, small and
displaced businesses.

The Office of Planning sees the theater entertainment
complex on E Street as the most important element of the
project.
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19. The ANC-2C, by letter dated July 8, 1988 supports the
design concept for the project but strongly recommends:

(1) retention of all the building facades on E
Street except 1011 E Street;

(2) retention of the facades of 501-505, 523 and 525
11th Street;

(3) complete reconstruction of the interiors of
Whitlow's and Swing's as reusable retail space;

(4) a program of documentation and salvage to
mitigate the impact of demolition; and

(5) formal agreements with the Office of Planning
and OBED to set aside 25 percent of retail space
for minority, displaced and small businesses.

The ANC-2C’s endorsement of this project as one of
special merit is based on the developer's commitment to
provide four downtown cinemas, the 25 percent set-aside
of retail space for minority, displaced and small
businesses with leases for a minimum of ten years and
rent abatement at a minimum of 40 percent below market
rate.

I find that the project, as proposed, incorporates all
of the recommendations of ANC-2C with the exception of a
specific level for rent abatements to minority,
displaced and small businesses. ANC-2C asks for a
minimum of 40 percent below marketrate. The Applicant
has proposed two million dollars for rent subsidies and
tenant construction costs. I find that the proposal as
presented adequately addresses the concerns of ANC-2C.

20. Several witnesses supported the application as a project
of special merit, including Robert Beck, representing
the League and David Bonderman, a member of the
committee which drafted D.C. Law 2-144.

CONCLUSIONS OF LAW

Pursuant to Section 5(e) of the act, no demolition
permit may be issued unless the Mayor or his designated agent
finds that issuance of the permit is necessary in the public
interest or that failure to issue a permit will result in
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unreasonable economic hardship. Section 3(j) of the act
defines "necessary in the public interest" as consistent with
the purposes of this act as set forth in Section 2(b) or
necessary to allow the construction of a project of special
merit".

The Applicant claims the proposed demolition is
necessary to construct a project of special merit. Section
3(k) defines "special merit" as a plan or building having
"significant benefits to the District of Columbia or the
community by virtue of exemplary architecture, specific
features of land planning or social or other benefits having
a high priority for community services".

Based on the evidence of record, the Mayor's Agent holds
that the proposed demolitions on Square 347 are necessary to
construct a project of special merit. It has been
established that the sixteen (16) buildings do contribute, in
varying degrees to the historic fabric of the district.
Therefore, before a decision can be rendered granting or
denying the demolition permits, the historical considerations
associated with the builidings must be balanced against the
special merit of the proposed project. In this case, the
Mayor's Agent must find specific features of land planning
and other social benefits to justify demolition of the
buildings. See Citizens Committee to Save Historic Rhodes
Tavern v. District of Columbia Department of Housinq and
Community Development, 432 A.2d 710 (D.C. App. 1981).

The evidence indicates that the National Site is unique,
not only in architectural character, but also in its
origins. The primary significance of the National Site is
its role as the nation's ceremonial route. Secondary in
significance are the surrounding areas encompassing the early
19th century political and commercial life of the District of
Columbia.

The historical significance of the project is not so
much in the architectural merit and historical significance
of individual buildings, but rather the character and spirit
of the neighborhood itself. While I have found the proposed
architectural and preservation treatment of the E Street
streetscape conflicts with the character of that frontage, on
the whole, the project relates well to the historic
district. On the E Street elevation, the historical 19th
century low-scale character and spirit of E Street must be
weighed against the special merit of the proposed project.
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With respect to the addition of three stories to Crown
Bar Grill, 1005 E Street, Applicant's most compelling
argument is that failure to allow the addition adversely
inpacts the symmetry and balance of the new project design.
This is merely a design issue and not one of economics.
Hence, the Applicant is really suggesting that we balance the
historical 19th century low-scale character and spirit of E
Street against the architectural design of the new project.
This would be appropriate only if the Applicant's claim of
special merit were based, in part, on exemplary architecture,
which it is not. The significant elements of the Applicant's
claim of special merit are in no way affected by the addition
of three floors to Crown Bar Grill.

On the other hand, the demolition of Case's, 1011 E
Street, requires balancing of the historical considerations
associated with Case's, against factors which contribute to
or enhance the project of special merit. These factors
include establishing a significant presence on the E Street
theater spine by the construction of an impressive marquee
and construction of an architecturally sympathetic infill
element in the adjacent alley, which will contribute to the
continuous character of the E Street streetscape. I hold
that demolition of Case's is necessary to achieve the goals
of this project of special merit. However, the visual
presence of the E Street theater entrance should not disrupt
the character and spirit of that streetscape. Further
refinements of this design feature by the Applicant should be
coordinated with Review Board, Staff and the Office of
Planning.

Based on the findings of fact, I hold that the proposed
mixed-use arts/retail/office project achieves many of the
goals set forth in the Comprehensive Plan. Specifically,
Titles IX and XI, Sections 901 and 1130, set forth the goal
of developing an arts and entertainment corridor in the
downtown area along E Street. Title II, Section 210,
establishes the District's special interest in achieving a
mix of land uses which promotes economic activity on the
evenings and on weekends, as well as during the work day.
Section 901(c) emphasizes that the most important land
planning uses are retail, hotel, residential and arts and
culture. It further notes that while private office space is
important, the concept of the "Living Downtown" recognizes
that special efforts will be needed to attract the other
desired uses. The Plan calls for a variety of regulatory
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measures and incentives to encourage development of the
preferred uses. Mr. Brangman has testified that provision of
the 1,540 seat cinema, which I find to be one of the most
significant elements of special merit, will be provided at
considerable cost to the Applicant. These are factors which
should be weighed in balancing historical considerations
associated with the site.

The other significant element of the project is its
contribution to the Comprehensive Plan's goal for a major
concentration of retail space at the east end of the retail
core, and along key north-south streets, such as 11th Street,
providing "gateways" to the retail core. See Section 905.

Other features which either enhance the project or
diminish its adverse impact on the historic character of the
district include:

(1) the 25 percent set-aside of retail space for
minority, displaced and small businesses with at
least 2 million dollars for rent abatements and
tenant construction costs;

(2) the program of mitigation which will compensate
for the impact of the proposed demolitions on
the historical character of the district; and

(3) the Applicant's written agreements for
employment and minority business contracting
with ANC-2C, DOES, MBOC and OBED.

Based on the record, I find that the proposed project
qualifies as a project of special merit. It is therefore
irrelevant to consider other features which might also
qualify it as a project of special merit. For example,
housing and provision of space for social service programs,
while commendable goals, are not required to warrant special
merit status for this project.

Furthermore, National Park Service concerns with regard
to the Petersen House can not be addressed by D.C. Law
2-144. Preservation of air and light to adjacent structures
is not the legislative intent of the act. I urge the
Applicant, however, in further design refinements to consider
the impact of this structure on the historic character of the
Petersen House and Ford's Theater.
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Having given great weight to the recommendations of
ANC-2C which I believe have been satisfactorily addressed, I
find that the Applicant has sustained its burden of proof
that the demolition and partial demolition of the subject
buildings is necessary to construct a project of special
merit.

ORDER

In accordance with the Findings of Fact and Conclusions
of Law entered this date, it is by the Mayor's Agent
this 1 8 t h  d a y  o f  N o v e m b e r , 1988, hereby
ORDERED, that the demolition permits be issued for HPA Nos.
880350,.351, 353 and 354 in accordance with these findings.
The subject application is necessary in the public interest.
All further refinements of the project design should be
coordinated with the Review Board and Staff in accordance
with these findings.

Date Diane L. Herndon, Esq.
Mayor's Agent for D.C. Law 2-144


