
GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Office of Adjudication
613 G Street, N.W. - Seventh Floor

P.O. Box 37140
Washington, D.C. 20013-7200

(202) 727-7900

IN RE:

336 Maryland Avenue, NE
Washington, DC 20002
Square 783 Lot 24

HPA #89-320

DECISION AND ORDER

Background

On or about February 7, 1989, Nathan R. Morgenstern
(hereinafter 'Applicant'), owner of the premises known as 336

Maryland Avenue, NE, Washington, DC 20002 (hereinafter "premises')

applied for a Public Space Permit for "driveway construction (with
curb cut) & brick paving of public space for access to a parking in

rear yard..." The Historic Preservation Review Board at its meeting

on May 17, 1989 adopted the recommendation of the Staff of the

Historic Review Division of DCRA and denied the application. The

applicant appealed and requested a public hearing with the Mayor's

Agent. Public Hearings were conducted on September 26 and October

11, 1989 by Cassandra Sneed Ogden, the then Mayor's Agent. Since no

decision was ever issued, a status hearing was held by the present

Mayor's Agent on December 17, 1991 to determine if there was any
change in the status of the application and if the parties were

satisfied that the record as established was complete.

Jurisdiction
Pursuant to D.C. Code §5-1005, before the Mayor may issue a

permit to alter the exterior of an historic landmark or of a

building or structure in an historic district, the Mayor shall

review the application in accordance with this section. The
Historic Preservation Review Board, after reviewing the evidence
denied the application. Pursuant to 10 DCMR 2508.7, Applicant

requested a hearing before the Mayor's Agent. Administrative
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Issuance 2-54A, dated July 18, 1991, delegated the authority to

conduct hearings as the Mayor's Agent for Historic Preservation

under sections 5 through 9, 12 and 13 of D.C. Law 2-144, the

Historic Landmark and Historic District Protection Act of 1978 to

the undersigned.

Finding of Fact

ACCORDINGLY, based upon the Record as established and taken as

a whole, the following Findings of Fact are made -

1. Applicant is the owner of the property located at 336

Maryland Avenue, N.E., Washington District of Columbia.

2. The rear of the property backs to the 300 block of C

Street, N.E. and faces the rear of a funeral home and its parking

lot. While the backs of some houses facing Maryland Avenue can also

be seen on C Street, the majority of the lots on the south side of

the 300 block of C Street, N.E. have houses fronting on C Street.

3. The premises is within the Historic District known as

Capitol Hill Historic District and, therefore, subject to the

provisions of D.C. Law 2-144.

4. Applicant applied for a permit under section 6 of the

Historic Landmark and Historic District Protection Act of 1978,

D.C. Law 2-144 (hereinafter "the Act") to allow alteration to a

rowhouse and its site. The proposed alteration is to cut the curb

creating a parking space at the rear of a row house for a compact

size car. The parking space itself would be enclosed by a wood

fence. The area between the fence and the sidewalk would remain

mostly lawn area but would be partially paved with asphalt pavers

that allow for grass to grow between them. A street tree would need

to be moved to accommodate this proposal. (Exhibit B, Staff report
and Recommendation, dated May 17, 1989)

5. Plans for the proposed alteration were submitted to the

Historic Preservation Review Board (HPRB) on February 7, 1989, and

reviewed at the Board's regular monthly meeting on May 17, 1889.

6. The alterations proposed in H.P.A 89-320 represent the

third version of plans submitted to the DCRA - Building & Land
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Regulation Administration - Historic Preservation Division

(hereinafter HPD) requesting vehicular access to the rear of the

Site. The first two proposals, reviewed informally by HPD staff,

did not provide a fence. At the suggestion of the staff,

applicant's architect revised the design to include a wood lattice

fence to screen any car parked on the property.

7. The HPD staff, in its report dated May 17, 1989, noted

that the fence, the main feature of the application before the

HPRB, was "very well designed." (Exhibit B)

8. The Staff of the HPD found that while . . .

"the materials and design to be admirable, the dilemma is that

this work is proposed for public space on a street frontage.

The rear elevation of this house (and its neighbors) faces C

Street, N.E. The staff has recommended in the past against the

paving of lawn areas in the public space and against building

means for vehicles to cross the sidewalk. The staff finds the

alteration to be very well designed, but is concerned that

issuance of this permit will encourage the use of the public

space along the sidewalk as a parking space, when this use

should be restricted to the streets and alleys. The staff

recommend[ed] that the Board not approve the permit
application. (Exhibit B)

9. The HPRB held a meeting on May 17, 1989, to consider the

application.

10. The Capitol Hill Restoration Society (Society) opposed

the application on behalf of the Society because "it provides for

a parking space on public street frontage." Ms. Elizabeth Lampoo,

a member of the Historic District Committee of the Society

testified "that the proposed design is admirable." However the

Society believes "that the provision of this parking space for a

rental property is unnecessary". (Exhibit C - Tr. of Hearing pg.

47)
11. Ms. Lampoo also noted that the alteration would provide

space only for a compact car and there was no assurance that future
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renters would not drive larger automobiles or trucks. (Exhibit C -

Tr. of May 17, 1989 Hearing pg. 48)

12. Thirty-five of the applicant's neighbors signed a

petition in 1986, opposing the issuance of the permit for the curb

cut.

13. At the May 17, 1989 hearing, the HPRB voted to approve

the staff's recommendation against the issuance of the permit.

(Exhibit C pg.48-49)

14. On June 2, 1989 Applicant Morgenstern filed an appeal of

the HPRB's decision with the Mayor's Agent claiming that the

proposed alteration is entirely consistent with D.C. Law 2-144.

(Letter dated June 2, 1989)

15. A hearing before the Mayor's Agent (then Ms. Cassandra

Sneed Ogden) on the appeal was held on September 26, 1989 and

October 11, 1989, with proper public notice.

16. Two neighbors - Mr. Mike Telson of 331 Maryland Avenue,

N.E. and Mr. John Topping of 220 Maryland Avenue - testified at the

hearing in favor of the application. (September 26, 1989 Transcript

pg. 33-38 & 7-8)

17. One neighbor - Mr. Tony Anderson of 338 Maryland Avenue,

living next to the site - testified in opposition to the

application. (September 26, 1989 Transcript pg. 38-46)

18. Numerous neighbors filed opposition to the application.

At the same time, several neighbors filed their support for the

application.

19. By letter received on October 25, 1989 Ronald and Julie

Cimino, residents of the 300 block of Maryland Avenue, N.E., noted

that as two of the original 35 opposing the curb cut they had

changed their mind.

20. The majority of neighbors filing responses (even without

counting the 35 signatories of 1986) opposed the permit.

21. The property adjoining the site to the west has a curb

cut. No record of a permit for that curb cut was found. (Transcript

pg. 3 October 11, 1989)
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22. No evidence was submitted that the proposed plan was the

only possible, "admirable" or "very well" design for the site.

23. A status hearing was held in this matter on December 27,

1991 before the present Major's Agent, Donald J. Sheehy. At that

hearing the applicant's counsel agreed to have the

agent decide the appeal based on the existing record.

pg. 7)
CONCLUSIONS OF LAW

Based upon the Record as established and taken as a whole, the

new Major's

(Transcript

following Conclusions of Law are made -

24. Pursuant to Section 6(f) of the Act, no alteration permit

may be issued unless the Mayor finds that such issuance is

necessary in the public interest or that a failure to issue a

permit will result in unreasonable economic hardship to the owner.

25. Section 3(j) of the Act defines "necessary in the public

interest" as "consistent with the purposes of the Act as set forth

in Section 2(b) or necessary to allow the construction of a project

of special merit."

26. The purposes of the Act as set forth in Section 2(b)(1)

with respect to properties in historic districts are:

(A) To retain and enhance properties which contribute to

the character of the historic district and to encourage their

adaptation for current use;

(B) To assure that alterations of existing structures are

compatible with the character of the historic district; and

(c) To assure that new construction and subdivisions of

lots in an historic district are compatible with the character

of the historic district.

27. The issue about illegal parking in public space, raised

by HPRB members and the public, is primarily the domain of the

Public Space Committee of the Department of Consumer and Regulatory

Affairs. However, the 'curb cut' in an Historic District which may

give rise to the illegal parking on public space is within the

purview of the Act.
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28. The alteration proposed by the Applicant must be treated

as a unit. The only reason proposed by Applicant for the fence,

etc. is to permit screening of any car parked in the rear yard of

the site. However, without the curb cut, access to the rear yard by

a vehicle will be dubious at best. Thus without the curb cut, there

is no necessity of the screening by a fence, lattice work, etc.

29. The proposed alteration taken as a whole is not
consistent with Section 2(B)(1)(A) of D.C. Law 2-144. While the

Applicant is to be commended in proposing architecturally-sensitive

changes to the house and site, namely, the wood lattice fence and

gate as compatible additions to the house, yard and neighborhood

and as a means of screening of any car parked on the site, the

underlying alteration, namely, the proposed curb cut does not

contribute to the character of the historic district. Rather it may

contribute to the reduction of parking space in the Historic
District which is already at a premium. It may also result in
encouraging others to apply for curb cuts which will only further

reduce available public parking.

30. For the reasons stated above, the proposed alteration is
not consistent with Section 2(b)(l)(B) of D.C. Law 2-144 which

requires that alterations of existing structures be compatible with

the character of the historic district.

31. For the reasons stated above the proposed alteration
taken as a whole is not in compliance with Section 2(b)(1)(C) of

D.C. Law 2-144, in that it is not compatible with the character of

the historic district.

32. For the reasons stated in above the proposed alteration

taken as a whole is not consistent with Section 2(a) of the Act

which provides: "effect and accomplish the protection, enhancement
and perpetuation of improvements and landscape features of
landmarks and districts which represent distinctive elements of the

city's cultural, social, economic, political and architectural

history." Rather it represents an opportunity to change
significantly the site and the historic district.
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33. For the reasons stated above the proposed alteration

taken as a whole is not consistent with Section 2(a)(2) of the Act

and unfortunately detracts from the historic district.

34. For the

taken as a whole is

of the Act in that

encouraging others

parking, will not

visitors and the

i

reasons stated above the proposed alteration

not consistent with Section 2(a)(4) and (a)(5)

the curb cut, in possibly reducing parking and

to apply for curb cuts thereby further reducing

"protect and enhance the city's attraction to

support and stimulus of the economy thereby

provided." Nor will it "promote the use of landmark and historic

districts for education, pleasure and welfare of the people of the

District of Columbia."

ACCORDINGLY, it is this 14th day of April, 1992

ORDERED that for the reasons stated above, the permit be, and

same is hereby, DENIED; and it is

FURTHER ORDERED

hereby, DISMISSED.

that the application/be, the same is
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