
GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Office of Adjudication
613 G Street, N.W. - Seventh Floor

P.O. Box 37140
Washington, D.C. 20013-7200

(202) 727-7900

IN THE MATTER OF:

2129 WYOMING AVENUE, N.W. HPA No. 90-531
DEMOLITION PERMIT
Square 2527 Lots 46 & 86

DECISION AND ORDER

BACKGROUND

On June 13, 1989, Kalorama Heights Limited Partnership

("Applicant") filed for a permit under §5 of the Historic Landmark

and Historic District Protection Act of 1978, D.C. Code § §  5-1001

et seq. (D.C. Law 2-144)("Act") to allow for demolition of the

existing structures on a site owned by it

Columbia, located at Lots 46 & 86 in Square

2129 Wyoming Avenue, NW ("Moses House"

accordance with §5(b) of the D.C. Law 2-144,

in the District of

2527, also known as

or "Property"). In

the application for

demolition was referred to the Historic Preservation Review Board

(*'Board") on April 25, 1990. The Board, at its July 18, 1990

meeting, accepted the Staff Report and Recommendation of the

Historic Preservation Division (Department of Consumer and

Regulatory Affairs - Building and Land Regulation Administration)

and denied the permit. In accordance with §2.5 of the Rules of

Procedure pursuant to D.C. Law 2-144 ("Rules"), Applicant timely

requested a public hearing with the Mayor's Agent to consider the

demolition permit.

FINDING OF FACT

ACCORDINGLY, based upon the Record as established and taken as

a whole, the following Findings of Fact are made -

1. On June 13, 1989, Kalorama Heights Limited Partnership
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("Applicant")1 filed for a permit under §5 of the Historic Landmark

and Historic District Protection Act of 1978, D.C. Code §§ 5-1001

et seq. (D.C. Law 2-144) ("Act") to allow for demolition of the

existing structures on a site owned by it in the District of

Columbia, located on Lots 46 & 86 in Square 2527, also known as

2129 Wyoming Avenue, N.W. ("Moses House" or "Property"). The

demolition permit application filed by the Applicant is No. 90-531

("Permit").

2. The Moses House was built in 1892 and consists of a large

main house and a detached carriage house, located in the rear. The

Moses House was originally designed by Thomas Franklin Schneider,

in the Queen Anne style and was the home of W.B. Moses, a carpet

and furniture magnate (his warehouse and store were at Market

Square). (See Transcript ("Tr.") Volume ("Vol.") 1 October 18, 1990

pp. 85, 130-2)

3. In the 1920's the Moses House was extensively remodeled

in the neo-classical tradition under the guidance of architect

Clawton West. (Tr. Vol. pp. 86, 135)

4. The original exterior walls were covered with pre-cast

stucco, the roof-line was dramatically altered and substantial

portions of the original structure were deleted. Almost all of the

buildings' original detail and ornament were removed at that time.

(See Tr. Vol. I pp. 129-140; Historic Preservation Review Board

("Board") July 18, 1990, Tr., pp. 61-62, 88-90 (Ex. 7)).

5. From the 1940's until 1984, the Moses House served as the

French Embassy and Consulate. During these years, extensive

interior alterations took place. (Both parties' Proposed Findings)

6. At least one of the neighbors of the Moses House was

happy to have the French Embassy as a neighbor, as they maintained

the yard and the building. Other neighbors were not opposed to an

Embassy or Chancery being located in the Moses House. (Tr. Vol. 1

1
TRICON Enterprises of Houston, Texas is the general

partner. (Tr. Vol. p. 30)
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p. 166, 174, 223)

7. The Moses House has remained vacant since it was

abandoned by the French Government in 1984. Since 1984, it has

also been vandalized. The interior and exterior of the building

are in very deteriorated physical condition. (Both parties'

Proposed Findings)

8. Since at least 1985 there has been a movement to create

a Historic District in the Sheridan-Kalorama area. By 1987 the

Sheridan-Kalorama Historical Association received a government

grant to begin a comprehensive survey of the buildings in the area

to determine if the area could qualify for designation as an

Historic District. (Tr. Vol. 1 pp. 129-30)

9. In January of 1989, the Applicant purchased the Moses

House for $1,045,000. (Tr. Vol. 1. p. 19) It had consulted with

architects and engineers as to the possibility of renovating the

existing structure and concluded that it would cost between $1.3 to

2 million to renovate the Moses House. Applicant then determined

it would not be economically practical or feasible to renovate the

Moses House. (Tr. Vol. 1. p. 20-21)

10. After considering alternative adaptive use2, Applicant

determined that the most suitable and reasonable use of the

property would be to totally demolish the existing structures on

the property and construct a six-story, 12 unit multi-family luxury

condominium building with an underground parking garage. The

construction would be accomplished with a lot occupancy of forty-

eight percent (48%) and a rear lot set-back of twenty (20) feet.

The proposed condominium units are anticipated to be approximately

3,000 square feet each in size. Applicant expects to sell the unit

in the price range of $900,000 to $l,000,000 each. (Ex. 19, Tr.

vol. 1. pp. 26, 39)

2 Applicant submitted only the cost of restoring the Moses
House. No other calculations concerning the costs to complete
other alternatives were submitted.
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11. Development of the proposed condominium would require

substantial zoning variances. The Generalized Land Use Map adopted

by the City Council pursuant to § 1136(b) of the land use element of

the Comprehensive Plan sets a land use objective for the Moses

House as moderate density residential. The Moses House is zoned R-

1-B which permits development of single family detached dwellings

with a maximum height of three stories/forty feet with a maximum

lot occupancy of forty percent (40%) and a rear lot line set-back

of twenty-five (25) feet. (Tr. Vol. 1 pp. 39, 104, 169)

12. Although aware of the need for the zoning variances, no

contingency clause concerning the obtaining of zoning variances was

written into the purchase contract.

13. The Applicant's architect met several times with

interested members of the neighborhood association to review its

proposed development plans -- all of which included demolition of

the Moses House. (Tr. Vol. 1 pp. 95-98)

14. The Moses House is located in the Sheridan-Kalorama

Historic District, which was designated as an Historic District for

listing on the District of Columbia's Inventory of Historic Sites

on August 16, 1989. The application for such designation was filed

on February 13, 1989 and heard by the Board on June 29, 1989.

(Uncontroverted)

15. The basis for the designation is that the Sheridan-

Kalorama area represents the development of residential

neighborhoods of the early 20th century with detached homes and

large apartment buildings (Tr. Vol. 1 p. 152)

16. The Moses House was found to be the oldest extant

suburban villa in the Sheridan-Kalorama Historic District by the

Board. Thereafter, when the Sheridan-Kalorama Historic District

was recognized by the National Register of Historic Places, the

Moses House was noted as a contributing structure of that Historic

District. (Tr. Vol. 1 pp. 137-138)

17. The Applicant filed for a permit to demolish the Moses
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House with the Department of Consumer and Regulatory Affairs. On

June 13, 1989 the permit was approved. However, before it was

issued, this same permit to demolish the Moses House was denied

when it was learned that the Moses House was in an area being

considered for Historic District status. (Tr. Vol. 1 p. 13)

18. Mr. Karjawally, a partner of Applicant, testified that at

the time Applicant negotiated and purchased the property neither he

nor anyone else in the partnership was aware of any intent on the

part of any group in the neighborhood to apply for historic status

for the district? (Tr. Vol. 1 p. 19, 23, & 36)

19. Prior to purchasing the property, Applicant had asked the

law firm of Jones, Day, Reavis & Pogue to review various zoning

options related to alternative development schemes for the site.

In a letter of August 5, 1988, Jones, Day, Reavis & Pogue noted

that "neither the building nor the area has official landmark

designation." That letter also explained that obtaining a zoning

variance to a R-5-B (as Applicant's proposal requires) had only a

50-50 chance of approval and that the neighbors were very historic

preservation minded. (Ex. 31)

20. While the Applicant's architect, Mr. Buckley, does not

recall if he was engaged by the Applicant prior to January, 1989,

he does not have any recollection of discussing anything about the

zoning of the property or the possible future designation for

historic status before the Applicant actually bought the property.

(Tr. Vol. 1 p 113-114)

21. In accord with § 5(b) of the D.C. Law 2-144, the

application for demolition was referred to the Historic

Preservation Review Board ("Board") on April 25, 1990.

22. The Board, at its July 18, 1990 meeting, accepted the

3 When he was asked at the March 6, 1991 hearing if the
Applicant would have bought the property had it known there was
going to be an historic designation, Mr. Karjawally answered "No --
it would not have been economically feasible [to do so]."
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Staff Report and Recommendation of the Historic Preservation

Division and denied the permit. The Board found -

a) the Moses House (a residence and its separate carriage

house) contributes to the Sheridan-Kalorama Historic District;

b) the proposed replacement condominium project would be

an inappropriately-scaled and massed building that would

irreversibly damage the integrity of the Historic District.

(See Board's Tr. pp. 61-64, 115-116 - Ex. 7)

23. In accordance with §2.5 of the Rules of Procedure

Pursuant to D.C. Law 2-144 ("Rules"), Applicant timely requested a

public hearing with the Mayor's Agent to consider the demolition

permit. A Notice of Public Hearing to consider the permit was

issued and published in the D.C. Register on September 7, 1990.

24. In its prehearing statement, Applicant claimed that the

proposed demolition is necessary in the public interest to

construct a project of special merit, and that the proposed

demolition and subsequent development would be consistent with the

purposes (§ 2) of the Act. In addition, Applicant claimed that

failure to issue the demolition permit will result in unreasonable

economic hardship to the Applicant.

25. The then Mayor's agent, Cassandra Sneed-Ogden, conducted

Public Hearings on October 18, 1990, November 1, 1990, and March 6,

1991, in regard to the Permit. (Tr. Vol. 1, 2, & 3) The Sheridan-

Kalorama Historic Association ("Historic Association") was granted

status as party in opposition. (Tr. Vol. 1. p. 8)

26. During the course of the hearings, fifteen (15) witnesses

were heard and thirty-one (31) exhibits were admitted into

evidence. The record was left open until May 8, 1991 to allow the

parties to submit additional memoranda. (Tr. Vols. 1-3)

27. Various experts testified about the present condition of

the Moses House. The Applicant's expert witnesses testified that

what they saw during their inspections were symptoms of what could

mean structural problems. They, therefore, deemed the buildings
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unsound. The opposition's expert witnesses testified that while

the buildings were clearly in need of repairs, their inspection

revealed structurally sound buildings. The opposition's witnesses

had not seen the same symptoms, which were clearly there.

28. At the direction of the then Mayor's Agent, an inspection

of the Moses House was performed on November 29, 1990 by Mr. Ahmet

Ozusta, P.E., who was then Chief, Technical Review Branch,

Department of Consumer and Regulatory Affairs, Building and Land

Regulation Administration, Government of the District of Columbia.

Mr. Ozusta reported his findings at the March 6, 1991 hearing

session. Mr. Ozusta found the Moses House structurally sound,

although in need of substantial repair.

29. Applicant's expert claims that to repair the building --

doing a "middle range repair" -- would cost approximately 1.5

million dollars. (Tr. Vol. 1 p. 48-53, 227)

30. Although Applicant has not placed the premises on the

market, it has been approached by several interested buyers, all of

which have been embassies. Applicant has been offered a sales

price equal to its purchase price. (Tr. Vol. 1 pp. 21-22, & 40)

31. The Applicant's claim of 'special merit' is based on the

need to increase housing stock while raising city revenues rather

than allowing the building to be used as an embassy. (Tr. Vol. 1

pp. 15-16)

32. Mr. Karjawally stated that Applicant is financially

capable of completing the project as required by §5 of the Act.

Applicant submitted evidence (Ex. 19) that its General Partner has
an extensive ten-year track record in many facets of real estate

activity, including several large successful land development and

property management projects. (Tr. Vol. 1. p. 32)

33. The only asset of the Applicant is the property which

represents the $1.5 million the partners raised to start the

partnership. Applicant claimed that its relationship with the
"banks is so good that we can do it, no problem." (Tr. Vol. 1. p.
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32) (The then Mayor's Agent cut short questioning on issue of

finances, saying it was not necessary as a finding at this time.

Tr. Vol.1 p.35)
34. Mr. Karjawally testified that the proposed replacement

condominium project would provide substantial financial benefits to

the District of Columbia in terms of significant amounts of

increased tax revenue. He calculated the increase as follows:

a. The property currently generates $20,189 yearly by

way of real estate taxes to the District.

b. Applicant expects that the proposed condominium

project would generate $140,841 per year in property tax

revenues, an increase of $129,652 per year.

c. In addition Applicant expect the project to generate

approximately $576,000 by way of the Condominium Conversion

Tax imposed on such a project.

d. Furthermore, Applicant anticipates that District

Transfer and Recordation Taxes to generate an additional

$316,800 upon successful completion of the proposed project.

(Ex. 19 & Tr. Vol. 27-28)4

35. Applicant argues that the introduction of 26 underground

parking spaces (two per unit plus 2-3 guest spaces) in development

of the site into a residential condominium building will have

beneficial impact on parking congestion in the neighborhood. (Tr.

Vol. 1 pp. 25-26)

36. Applicant did not explain how increasing the number of

residents on Wyoming and the concomitant services to that address

while creating 26 parking spaces result in a net beneficial impact

on neighborhood parking.

37. Real estate expert Edna Wolf testified on behalf of the

Applicant. She testified that it would be unlikely if the Moses

4 Applicant provided no information as to any expected
offsetting District costs associated with the construction and
occupancy of 12 additional units on Wyoming Avenue.
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House was renovated at a very high standard, and even with intense

marketing, to sell for two million dollars ($2,000,000) or more.

(Tr. Vol. 1. pp. 55-61)

38. Ms. Wolf testified that there is shortage of luxury

condominiums in the District. She notes the success of the

Washington Harbor Condominiums and that several District residents

ended up purchasing luxury condominiums in Chevy Chase, Maryland

because none were available in the District.5 (Tr. Vol. 1 pp. 61-

71) No evidence was submitted that the proposed condominium would

have the amenities of the Washington Harbor or the Chevy Chase

condominiums.

39. Applicant's counsel conceded that nothing, including

luxury units, have sold in the Kalorama area in the 6 months

preceding the October 1990 hearing, but claims that the argument

for a shortage is based on the future, not the present. (Tr. Vol.

1 p. 66)

40. While Applicant's claim is based on a future and not the

present market, it failed to show a demand for the expected future

supply of luxury units. There are still substantial housing units

in various stages of construction in the District of Columbia.

Perhaps all should be luxury units if there is such a shortage.

41. The evidence does not support Applicant's assertion that

there is an expected substantial future shortage of luxury units of

the type to be offered by Applicant at the prices Applicant

expects.

42. Evidence has been presented to show that the Moses House

contributes to the Historic District. The testimony and exhibits

presented to the Mayor's Agent confirm the conclusions reached in

this regard by the Board. More particularly, the evidence

5 Mr. Karjawally also testified in response to the question
of whether there was a shortage in northwest Washington of luxury
condos, "I think for such buildings there will be always shortage
for such." (Tr. Vol. 1. p. 39)
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established that:
a) the age of the Moses House makes it a significant

historical artifact;

b) the Moses House is quite reflective of architectural

styles prevalent within the Historic District at important

points in its history;

c) the alterations to the Moses House are historically

significant;

d) the Moses House has maintained its historic

authenticity; and

e) the Moses House is in keeping with the historic

character of Sheridan-Kalorama as consisting primarily of a

single-family group of houses. (See Tr. Vol. I, pp. 126-140,

149-153, 192-205, 234-237; Board Tr., pp. 88-115 (Ex. &); Exs.

17, 26).

43. The Moses House has remained structurally sound. While

the Moses House has experienced some deterioration, the significant

point is that it is intact, safe, and readily susceptible to

rehabilitation. (Tr. Vol. II, November 1, 1990, p. 15 & Ex. 29)

Exemplary Architecture

44. The Applicant's architect claims that his proposed

condominium project would constitute exemplary architecture

generally in keeping with the character of the Historic District .

The Board, the Historic Preservation Division staff, the D.C.

Preservation League, the Sheridan-Kalorama Historical Association,

Inc., ANC l-D, the Cleveland Park Historical Society and a

multitude of neighbors (eg. Tr. Vol. I pp. 168-243 & 62 co-owners

of the Dresden Condominium Ltr.) all disagree. (Tr. Vol.1, pp.156-

161; 175-182; 239; Ex. 25 & Ltr. 10-14, 1990) The then Mayor's

Agent found no evidence submitted on Exemplary architecture. (Tr.

Vol. I, pp. 239-40)

45. Applicant's proposed Findings of Fact and Conclusions of

Law do not include a finding of Exemplary Architecture.
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46. The evidence does not support a finding that the proposed

condominium project would constitute exemplary architecture. (Board

Tr., pp. 63-64, 135-142 (Ex. 7)).

Conclusions of Law

Based upon the Record as established and taken as a whole, the

following Conclusions of Law are made -

Jurisdiction

47. Pursuant to D.C. Code §5-1006, DC. Code §5-1005, before

the Mayor may issue a permit to demolish an historic landmark or a

building or structure in an Historic District, the Mayor shall

review the application in accordance with this section.

48. The demolition permit application was referred to the

Board for its recommendation pursuant to D.C. Code §5-1004(b). At

its public meeting of July 18, 1990, the Board adopted the Historic

Preservation Division's Staff Report and Recommendation to deny the

demolition permit.

49. A public hearing was scheduled before the then Mayor's

Agent for review of the demolition permit application, pursuant to

D.C. Code §5-1004(c). Notice of that public hearing appeared in

the September 7, 1990 edition of the D.C. Register.

50. The then Mayor's Agent, Cassandra Sneed-Ogden, conducted

public Hearings on October 18, 1990, November 1, 1990, and March 6,

1991 in regard to the demolition permit application.

51. On July 18, 1991, Administrative Issuance 2-54A was

issued relieving Ms. Sneed-Ogden of her duties and delegating the

authority to conduct hearings as the Mayor's Agent for Historic

Preservation under §5 through 9, 12, and 13 of D.C. Law 2-144, the

Historic Landmark and Historic District Protection Act of 1978 to

the undersigned.

Demolition Permit

52. The Historic Landmark and Historic District Protection

Act of 1978, D.C. Law 2-144, provides at section 5(e) that no

permit to demolish a building in an Historic District is to be
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issued by the Mayor, "unless the Mayor finds that the issuance of

the permit is necessary in the public interest, or that failure to

issue a permit will result in unreasonable economic hardship to the

owner [of the structure]. D.C. Code §5-1004(e)

53. The burden of proof in this proceeding is upon the

applicant to demonstrate that issuance of a permit to demolish the

Moses House is "necessary in the public interest" or that failure

to issue a permit would result in "unreasonable economic hardship"

to the applicant.

54. Section 3(j) of the Act, D.C. Code §5-1002(10), defines

"necessary in the public interest" to mean "consistent with the

purposes of this act as set forth in section 2(b) or necessary to

allow the construction of a project of special merit."

Consistent with the Act

55. Section 5-1001(b) defines the purposes of the subchapter

(A) To retain and enhance those properties which

contribute to the character of the Historic District and to

encourage their adaptation for current use,

(B) To assure that alterations of existing structures are

compatible with the character of the Historic District; and

(C) To assure that new construction and subdivisions of

lots in an Historic District are compatible with the character

of the Historic District. D.C. Code §5-1001(b)(1)

56. While there is debate on the aesthetic value of the Moses

House, the evidence presented confirms that the history of the

Moses House (its cultural value), including its alteration made in

the 1920's, makes it an artifact of the historical period for which

the Sheridan-Kalorama area was designated an Historic District.

57. The reality that tastes change and an artifact may no

longer be in vogue is not a basis for changing the historic status

of an artifact. Rather based on its history and features, the

Moses House has been, and continues to be, deemed a contributing

structure to the Historic District.
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58. Applicant has failed to show how the total demolition of

a contributing structure in an Historic District is consistent with

the Act.
Special Merit

59. Section 3(k) defines "special merit" as "a plan or

building having significant benefits to the District of Columbia or

to the community by virtue of exemplary architecture, specific

features of land planning, or social or other benefits having a

high priority for community services." D.C. Code §5-1002(11)

60. Sheridan-Kalorama Historic Association and other groups

dispute Applicant's claim of 'special merit'. They argue that even

if the assumptions of its claim are true, that would not constitute

'special merit' sufficient under the Act to justify demolition of

a contributing structure.

61. Applicant contends that its proposed condominium project

would be of special merit under the Act primarily for three

reasons:
a) it would prevent the Moses House from being used as a

chancery;

b) it would add new housing stock, and

c) it would generate additional tax revenues for the

District of Columbia.

62. Sheridan-Kalorama Historic Association further contends

that the proposed demolition would not contribute to the stability

of the Historic District, that additional housing stock within

Sheridan-Kalorama is not a priority, and that the proposed

replacement structure would be without significant benefit to the

District or the neighborhood and would not be in keeping with the

Comprehensive Plan for the District of Columbia.

63. In support of its first reason, Applicant cites the

current Ward One Plan Amendments, enacted as D.C. Act 8-138, (now

cited as D.C. Comprehensive Plan Amendments of 1989, D.C. Law 8-

129) which resolved that foreign government offices (chanceries)
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should be discouraged from locating in residential neighborhoods,

and home-ownership should be increased throughout Ward One.

64. Applicant has bifurcated the choice between a chancery or

a six story condominium. There is no evidence that those are the

only choices for the Moses House.

65. Assuming for the sake of argument that those are the only

choices, The Ward One Plan Amendment does not set a prohibition on

chanceries but only seeks to discourage them, while the zoning laws

clearly prohibit the building of a six story 12 unit building of

the size proposed by Applicant.

66. The record is clear that the community is opposed to

Applicant's proposal. If given the choice, the use of the building

as a chancery is considered preferable by some neighbors.

67. More importantly, however, the choice has not been shown

to be limited to a six story building or a chancery.

68. In support of is second reason, Applicant argues that

converting the Moses House into twelve units is a meritorious act

in an area in need of additional housing, especially luxury

housing. Again, Applicant gives no other alternatives other than

the existing residence or its proposed 12 unit building. There may

be other alternatives maintaining at least the facade of the Moses

House which would also provide living quarters for more than one

family at the property at issue.

69. If Applicant's argument with respect to new housing stock

were accepted, then by definition any new residential highrise with

more units than the historic building it replaced would be

meritorious, and the Act would be meaningless.

70. Applicant's third argument relates to the increase in

District revenues, especially in the form of taxes that would be

generated by the construction of its 12 new condominiums.

71. Applicant's figures are based on expected substantial

sales prices. The real estate market, however, is not constant and

prices for luxury units continue to shift. There is no way to know
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with any precision what the price of the units would be -- if

completed.

72. Even assuming that the project would bring in substantial

increases in revenue in the form of property taxes, Applicant has

failed to show how increased revenue fits within the precise

definition of "special merit" -- i.e., "specific features of land

planning, or social or other benefits having a high priority for

community services". While increased revenues may be used for

special merit projects, and may be of special merit, it is not in

and of itself a "special merit" within the meaning of D.C. Code §5-

1002(11).

73. Applicant has failed to sustain its burden of showing

that its proposed plan is of "special merit" as defined by the Act.

D.C. Code §5-1002(11)

Unreasonable Economic Hardship

74. Section 3(n) of the Act defines "unreasonable economic

hardship to mean that failure to issue a permit would amount to a

taking of the owner's property without just compensation..." D.C.

Code §5-1002(14)

75. Applicant's argument for "unreasonable economic hardship"

is that it has been deprived of a reasonable return on its

investment in its purchase of the Moses House. In support of its
position, Applicant has shown that it would be unprofitable to

renovate the property as a single family home. Applicant then

argues that the only profitable use of the Moses House is as a

proposed condominium project.

76. Applicant has not shown that it is unable to sell the

Moses House in its current condition at a fair price. Applicant

has made no attempt to market the property, but has received

unsolicited offers for it, and only speculates that in a soft
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market it would not be able to recoup its full investment.6

77. The governing authority for previous claims of economic

hardship under the Act is set forth in 900 G Street v. Department

of Housing and Community Development, 430 A.2d 1387 (D.C. App.

1981). An applicant has the burden of proof to establish that

there are no reasonable economic uses for the building as it

exists. If a reasonable economic use exists, there is no

unreasonable economic hardship from the denial of the demolition

permit, no matter how diminished the property may become in value

and even if a more beneficial use of the property has been found.

78. Applicant wants to distinguish its case claiming that it

had no knowledge when it purchased the property that it was going

to obtain historic status. Following that line of reasoning, only

purchasers of property after historic status has been granted would

be bound by the historic status. Every time an area is designated

historic there are usually some owners of contributing buildings

who are against the designation. But once an area is designated,

all owners must comply with the Act. Understanding that every

rules needs its exception, the Act does provide for exceptions.

The exception at issue here is 'unreasonable economic hardship',

which, while an exception to the Act, is not an exception to the

standard for 'unreasonable economic hardship'.

79. Applicant purchased the property in 1989 as a speculative

real estate investment, knowing on the advice of counsel that, at

a minimum, it only had a 50/50 chance at getting the zoning change

required to construct its proposed condominium project. This

gamble was in addition to the ordinary gambles of construction,

especially in today's soft market.

80. Applicant willingly gambled at paying a price for the

property in 1989, where it had a 50% chance for a loss. While

6 The most recent assessment for the Moses House was over
a quarter of a million dollars more than the price at which it was
purchased two years ago.
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acknowledging this, Applicant argues that it had a reasonable

expectation of profit. While we can appreciate Applicant's hopes

and expectations, that is quite different from finding that they

were reasonable in this case.

81. While Applicant may have some hardship, it has not

demonstrated an unreasonable or unjust taking. Rather any

financial harm that would be suffered by the Applicant as a result

of the denial of the demolition permit would be de minimis and

surely would not be unreasonable.

ORDER

ACCORDINGLY, it is this 19th day of May, 1992

ORDERED that for the reasons stated above, the Demolition

Permit for buildings located at 2129 Wyoming Avenue, Northwest,

Washington, District of Columbia, Lots 46 and 86 in Square 2527 be,

and same is hereby, DENIED.
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