
GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Office of Adjudication
613 G Street, N.W. - Seventh Floor

P.O. Box 37140
Washington, D.C. 20013-7200

(202) 727-7900

IN RE:

2501 Pennsylvania Avenue, N.W. O.S. No. 91-261
Washington, DC 20037
Square 14 lots 800 & 812

DECISION AND ORDER

Background

On or about October 28, 1991, Chatham Lake Associates, the

Applicant herein, filed a request for subdivision to combine the

properties known as Assessment and Taxation Lots 800 and 812 in

Square 14 into a single lot of record. Lot 800 is the site of a

historic landmark known as the Luzon Apartment Building.

The application was referred to the Historic Preservation

Review Board ("Board") for its recommendation, pursuant to D.C.

Code §5-1006(b). At its public meeting of December 18, 1991, the

Board voted to adopt the Staff Report of the Historic Preservation

Division of the DCRA - Building and Land Regulation Administration

and recommend to the Mayor's Agent that this subdivision is

consistent with D.C. Law 2-144.

Pursuant to D.C. Code §5-1006(c), a public hearing was

scheduled before the Mayor's Agent to review the application.

Notice of the public hearing was published in the December 20, 1991

edition of the D.C Register. The public hearing was held on

January 23, 1992. Various post-hearing submissions were filed (and

all were accepted) as part of the record. The record was closed on

February 6, 1992.
FINDING OF FACT

ACCORDINGLY, based upon the Record as established and taken as

a whole, the following Findings of Fact are made -
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1. Chatham Lake Associates ("Applicant") purchased the

properties currently known as Assessment and Taxation Lots 800 and

812 in Square 14 in September of 1989. (Ex. 11)

2. By the fall of 1989 the Applicant had commenced

discussions and negotiations with the properties' neighbors and

community groups about a plan for development of the property. The
plans have been redesigned several times in response to some of the

community and government concerns. (Ex. 11)

3. Applicant filed the application for landmark status for

the Luzon (Haller) Apartment Building ("Luzon"). (Ex. 11)

4. On September 19, 1990 the Luzon was designated to the

D.C. Inventory of Historic Sites and recommended for nomination to

the National Register of Historic Places. (Tr. 30, Board's Decision

Case No. 90-16, Ex. D to Applicant's submission)

5. In its decision granting the Luzon landmark status, the

Board set forth its reasons as follows

1. The Luzon illustrates distinguishing
characteristics of a building type, the apartment
building, during its early stage of development for

middle income residents. It was built in 1896 and is an

expression of the building type in its early formation

during the late-nineteenth century, one of the only

twelve extant apartment buildings from this period which

at one time numbered over 100.

2. The Luzon is an excellent example of the work of

Nicholas T. Haller, an important and prolific Washington

architect who contributed to the shaping and development

of the Capital city around the turn of the century.

Further, it possesses sufficient integrity to
convey, represent or contain the values and qualities for

which it is judged significant; and sufficient time has

passed since it achieved significance or was construed,

to permit professional evaluation of it in its historical
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context. (Tr. 30, Board Decision Case No. 90-46, Ex. D to

Applicant's submission)

6. In supporting its reasons for landmark status the Board

specifically defined the Luzon as:

The rectangular shape of the building, with its

short side oriented south along Pennsylvania Avenue, is

modified by rectangular projecting bays on its east and

west sides.

The building footprint steps inward away from the

property line to a single bay at the rear elevation. The

corner of the building is marked by a five-story tower

measuring 52.5 feet in height above the sidewalk. The

structural iron frame and concrete foundation of the

building are concealed on the exterior by ocher-colored

face brick, which is now painted yellow. Stone lintels,

engaged stone columns and pressed brick detailing provide

visual accents to the building. The rear elevation is

unarticulated, modest and distinct from the rest of the

building. The prominent cornice is absent here as well

as the face brick used for the street elevations; common

red brick is used instead. (Tr. 30, Board Decision Case

No. 90-16, Ex. D to Applicant's submission)

7. In early 1991, the Applicant filed for conceptual design

review for its proposed development 'which would wrap new

construction around the Luzon building on both Pennsylvania Avenue

and 25th Streets. (Tr. 31, Ex. G to Applicant's submission)

8. The Board's Staff Report and recommendation found:

The Applicants' plan to restore as much of the

exterior of the Luzon as they deem practicable. They

will replicate paint and trim color to the original and

rebuild the tower structure so that the building will

truly anchor its corner. The fenestration will be milled

to match existing or original. All of the exterior walls
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will remain even though those on the sides and rear will

be enclosed in the structure. There will be only minimal

intrusion on the defined roof line above the fifth floor.

The first floor on the Pennsylvania Avenue facade will

contain cast stone storefronts to replace the area where

the Howard Liquor store, a later addition is located.

(Tr. 31, Ex. G to Applicant's submission)

9. The D.C. Preservation League ("League") noted in its

testimony before the Board at its April 17, 1991 meeting concerning

Applicant's plans,

...[Applicant's] plans now call for the
reconstruction of the Luzon's tower. The reconstruction

of this significant architectural feature will greatly

enhance and strengthen the visual presence of the Luzon

as it faces onto the corner. (Tr. 31, Ex. J, to
Applicant's submission)

10. Further, the League noted:

The building's important 25th Street and
Pennsylvania Avenue facades will be carefully cleaned and

restored. The proposed treatment of the facade is

compatible to the building and appropriate to its new

use. (Tr. 31, Ex. J, to Applicant's submission)

11. On May 1, 1991, the Board approved Applicant's revised

conceptual design as consistent with the purposes of D.C. Law 2-

144.

12. Applicant filed a request on October 28, 1991 to combine

into a single record lot various property lots, currently known as

Assessment and Taxation Lots 800 and 812 in Square 14 ("subdivision

application").1 This combined property would be known as 2501

1 "The applicant proposes to construct a mixed use project,
including residential, office and retail commercial uses
that would contain a total gross floor area of 60,710
square feet. The project consist of the renovation of an

(continued...)
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Pennsylvania Avenue, Northwest, Washington, D.C. (Ex. 11)

13. "Next to the Luzon on Lot 812 to the west stands about

one-fourth of the two-story Beers townhouses, which were the

victims of two unlawful demolitions in August and October.' Next

to Lot 812 are the landmarked Mullett Townhouses which are among

the West End's most notable historic buildings." (Ex. 3 pg. 28-29

Testimony of Ms. Kahlow)

1(...continued)
existing five-story, historic, apartment building and the
construction of a seven-story addition. The project
would have a total of 49 parking spaces (19 on-site and
30 vault spaces). The parking area would be accessed
from Pennsylvania Avenue through the public alley system
that leads to the rear portion of the property."
Memorandum of David W. Colby Acting Director Office of
Planning recommending approval of the Board of Zoning
Adjustment application No. 15461 (Respondents' Ex. I)

The BZA approved Applicant's request for a special exception
to allow a roof structure that does not meet the setback
requirements and to allow the regulations application to that
portion of a lot located in a lesser restrictive use district to be
extended to that portion of the lot in a more restrictive use
district, a variance from the percentage of lot occupancy
requirement, a variance from the floor area ratio limitation for
other permitted uses, a variance from the rear yard requirements,
and a variance from the residential recreation space requirements,
for the construction of a mixed use residential/commercial building
in the C-2-C and R-5-B Districts, subject to any modification of
the height of the penthouse and other design modifications as
required by the Historic Preservation Review Board or the Mayor's
Agent in compliance with D.C. Law 2-144. September 4, 1991.

2
"The demolitions were accomplished in two steps. The

Board learned of the first illegal demolition just two weeks before
this Board's decision on the Square 14 Historic District
application. Subsequently, the Foggy Bottom Association filed a
lawsuit seeking damages resulting from this first illegal
demolition by the applicant. That case is still before the Court
of Appeals of the District of Columbia.

The applicant carried out the second phase of the
demolition on October 22, 1991. Once again, illegally, because
this time the applicant proceeded without the required release by
the D.C. Court of Appeals of its stay of demolition." (Tr. 31, Mr.
Niemic testimony)
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14. There is clear disagreement as to the affect of

Applicant's proposed new structure.

15. The ANC's and the Foggy Bottom Associate believe "The new

structure would wholly subsume two facades of the landmarked Luzon

Building, covering those two [fa]cades completely with two new

wings, each of which would be approximately 20 feet taller than the

Luzon Building." (Ex. 3 pg. 29)

16. The Applicant, its witnesses, the D.C. Preservation

League, and the Staff of the Board believe that the landmark

buildings will not be subsumed by the new construction but rather

that the design is compatible with the landmark buildings on the

block and is appropriate to the landmarks' urban context.

(Applicants Ex. G & J)

17. The subdivision application was referred to the Board for

its recommendation pursuant to D.C. Code §5-1006(b). At its public

meeting of December 18, 1991, the Board was hesitant to adopt the

Staff Report and Recommendation, until it agreed that the Board
would have further opportunity to review the designs. (Ex. 3 pg.

52-56)

18. Notice of the Applicant's request for a subdivision

application appeared in the December 29, 1991 edition of the D. C
Register. (Tr. 31, Ex. E to Applicant's submission)

19. A public hearing was scheduled before the Mayor's Agent

for review of the subdivision application, pursuant to D.C. Code

§5-1006(c). Notice of that public hearing appeared in the December

20, 1991 edition of the D.C. Register. (Ex. 2)

20. The Historic Preservation Division's Staff Report and
recommendation with respect to Applicant's request for conceptual

approval of its plan at the Board's April 17, 1991 meeting,
reflects that the proposal calls for the retention of the interior

structural elements and wooden floors throughout the Luzon

building, as well as other design and engineering features, so that

the final permit application will be treated as an alteration
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rather than a demolition. In addition, the application was refined

in order to incorporate comments and recommendations of the Board.

The plan also calls for restoration of as much of the exterior of

the Luzon building to its original state where possible. The Staff

Report and recommendation refers to specific design and restoration

features, which were incorporated as part of that concept review

and approval. (Ex. G of Applicant's submission)

21. Stephen Raiche, Chief of the Historic Preservation

Division, appeared at the public hearing before the Mayor's Agent

and offered testimony on the Board's Staff recommendation in favor

of the subdivision application and the Board's review and approval

of the subdivision and the conceptual design of the proposed

project on the site. (Tr. 68-74)

22. A letter of support was filed for the record by Stephen

Calcott, Acting Director of the D.C. Preservation League. Mr.

Calcott stated that the D.C. Preservation League has worked on the

2501 Pennsylvania Avenue development project. After several months

of negotiations, the D.C. Preservation League and the Applicant

together arrived at a design solution which the League supported in

concept before the Board in May of 1991. The League believes that

the design and massing of the proposed new construction will

enhance the landmark Luzon building and its surroundings, while

also resulting in a first-rate restoration. The D.C. Preservation

League finds that the proposed subdivision would be consistent with

the purposes of the Preservation Act, and urges approval of the

subdivision application.

23. Parties in opposition to the application include the

Foggy Bottom Association, Barbara Kahlow and Robert Niemic. They
opposed the subdivision application because:

a. the subdivision would destroy the character and

context of the Luzon building and the three Mullett townhouses to

the west;
b. the Applicant's proposal would destroy two of
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Luzon's facades, including their distinguished cornices;

c. Instead of four small lots with four small

buildings, the Applicant will build one massive structure on the

one larger lot; and

d. the Applicant has proceeded in bad faith.

24. Furthermore the Foggy Bottom Association, Barbara Kahlow

and Robert Niemic testified that the Mayor's Agent should note

that:

a. Advisory Neighborhood Commission (ANC) 2A, as well

as other ANCs, and community organizations have opposed the

subdivision;

b. D.C. Law 8-232 was enacted in the Spring of 1991 to

change the definition of "subdivide" and "subdivision" to include

the combination of lots as well as division of lots;

c. the Board approval in concept of the project is

nonbinding and conditioned on certain design changes which have yet

to be considered by the Board.

25. Richard Nettler testified as an expert witness in

opposition to the subdivision application. Mr. Nettler testified
about the background of the new legislation. (Tr. 86-94)

26. ANC 2A appeared at the public hearing before the Mayor's

Agent and introduced a resolution in opposition to the subdivision.

The following is a summary of ANC 2A's views:

a. D.C. Act 8-315 (now D.C. Law 8-232) was specially

enacted to ensure protection of individual landmarks whose
character could be irreparably harmed by an assembly of record

lots.

b. The subdivision application involved the assembly of

four record lots. The property abuts three landmarked townhouses.

c. The Luzon apartment building on Lot 800 is a

freestanding building with four sides unattached, three of which

are distinctive and significant.

d. The Applicant intends to build a massive structure
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which would cover two facades of the landmark building.

e. The subdivision would destroy the character and

context of the landmark buildings (Luzon and Mullett). (Ex. 6a)

CONCLUSIONS OF LAW

Based upon the Record as established and taken as a whole, the

following Conclusions of Law are made -

JURISDICTION

27. Pursuant to D.C. Code §5-1006, D.C. Code §5-1005, before

the Mayor may admit to record any subdivision (including assembly

of lots3) of an historic landmark or of a property in an historic

district, the Mayor shall review the application in accordance with

this section.

28. Administrative Issuance 2-54A, dated July 18, 1991,

delegated the authority to conduct hearings as the Mayor's Agent

for Historic Preservation under §§5 through 9, 12 and 13 of D.C.

Law 2-144, the Historic Landmark and Historic District Protection

Act of 1978 to the undersigned.

29. Notice of the subdivision application was published in

the November 29, 1991 edition of the D.C. Register, in compliance

with D.C. Code §§5-1006(a).

30. The subdivision application was referred to the Board for

its recommendation pursuant to D.C. Code §5-1006(b). At its public

meeting of December 18, 1991, the Board adopted the Historic
Preservation Division's Staff Report and recommendation to approve

the subdivision. (Ex. 3 pg. 52-56)

3
D.C. Code §5-1002 was recently amended by D.C. Law 8-232,

effective March 8, 1991. D.C. Law 8-232 amended the definition of
subdivision to read as follows:

'Subdivide' or 'subdivision' means the division or
assembly of land into one or more lots of record,
including the division of any lot of record to two or
more theoretical building sites as provided by the Zoning
Regulations of the District of Columbia. (11 DCMR 2516 et
seq.)
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31. A public hearing was scheduled before the Mayor's Agent

for review of the subdivision application, pursuant to D.C. Code

§5-1006(c). Notice of that public hearing appeared in the December

20, 1991 edition of the D.C. Register.

Notice of Hearing

32. Ms. Kahlow argues that notice of hearing before the

Mayor's Agent was defective because it was dated before the Board

sent notice of its consideration of the application to the Mayor's

Agent. The law, Ms. Kahlow notes, requires "In all other cases

[other than when a proposed subdivision of a lot is in an historic

district4] , . . . after receipt of the recommendation of the Review

Board, the Mayor shall notify the applicant of the Mayor's intent

to schedule a public hearing" (10 DCMR 2509.7 emphasis added by Ms.

Kahlow Ex. 5)

33. However, Section 1.7 of the 1979 rules states:

The Mayor may for good cause waive any of the provisions

of these rules, if not otherwise prohibited by law.

34. By letter dated December 30, 1991 the applicant
requested, since a subdivision application had to be approved by

the Mayor's Agent no matter what the Board decided, a waiver of the

requirement of §2.5(c)(7) and related §2.5(c)(8) and (9) of the

July 12, 1979 Rules of Procedures Pursuant to D.C. Law 2-144.

Specifically, applicant asked for a waiver of the requirement that:

a. the notice for the hearing wait until after the

Board makes its recommendation of this matter to the Mayor's Agent;

and

b. the applicant be notified of the Mayor's Agent's

intent to schedule the required hearing and the opportunity for the

applicant to respond.(Ex. 9)

4

rather
The property in question is not in an historic district,

the issue is before the Mayor’s Agent because the
subdivision concerns a
landmark.

building that has been designated a
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35. No harm has been shown by the early notice of the

hearing.

36. Since there was no harm shown, and the law provides for

its waiver, the notice of the hearing was not defective.

Standard

37. D.C. Code §5-1006(e) states that no subdivision subject

to the Historic Preservation Law "shall be admitted to record

unless the Mayor finds that admission to record is necessary in the

pubic interest or that a failure to do so will result in

unreasonable economic hardship to the owner."

38. The Applicant makes no claim nor offered any evidence of

unreasonable economic hardship.

39. The term "necessary in the public interest" is defined in

D.C. Code §5-1002(10) as either "consistent with the purposes of

[the Act] as set forth in §5-1001(b) or necessary to allow the

construction of a project of special merit."

40. In this case, the Applicant has argued that the

subdivision is consistent with the purposes of the Act. The

Applicant made no claim nor offered any evidences that the project

was of "special merit."

41. The purposes of the Act, with regard to historic

landmarks, as set forth in D.C. Code §5-1001(b)(2) are

With respect to historic landmarks: (A) to retain and

enhance historic landmarks in the District of Columbia

and to encourage their adaptation for current use; and

(B) to encourage the restoration of historic landmarks.

42. No evidence was submitted to how the assembly of these

lots encourage the adaption of the Luzon for current use. Rather

it appears that the Luzon is currently in use.

43. Applicant argues that the subdivision application is

consistent with the purposes of the Act §2.5(c)(8)(C) because it

will be retaining and enhancing and restoring the Luzon.
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Burden of Proof

44. In all contested cases under the Districts'

Administrative Procedures Act ("APA"), the applicant carries the

burden of proof. See Rule 1.2, Rules of Procedure Pursuant to D.C.

Law 2-144; D.C. Code §1-1509(b).

45. Since this is a contested case under the APA, the

Applicant has the burden of proof.

46. The Applicant claims that it has met its burden of proof

by testimony which reflects that "approval of this subdivision is

required in order to construct a project which was approved in

concept by the [Board]". (paragraph 7 of Applicant's proposed

Decision and Order)

47. Applicant claims its position is further supported by the

Staff Report and recommendation for the project which the Board

accepted.

48. Finally, Applicant claims that its position is supported

by a letter from the D.C. Preservation League which finds that the

restoration is consistent with the purposes of the Act.

49. Applicant also argues that there is much evidence that

"approval of the subdivision will help to retain and enhance the

historic landmark Luzon building and to encourage its adaptation

for current use, and to encourage the restoration of the Luzon

building." (paragraph 7 of Applicant's proposed Decision and Order)

50. The ANC and the Foggy Bottom Association, as well as some

of the neighbors, argue that the proposed project will not enhance

the historic landmark, but rather hurt it as well as the other

landmarks on the block.5

5 D.C. Code §1-261(d) requires that the issues and concerns
of the ANC "shall be given great weight during the deliberations by
the governmental agency and those issues shall be discussed in the
written rationale for the governmental decisions taken.

However, "the ANC statute does not require special deference
to the views of an ANC but, rather, that an agency address its
concerns with particularity." Committee for Washington's Riverfront

(continued...)
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51. The question at issue is whether applicant's assembly of

the lots results in the Luzon being retained, enhanced, and

restored.

52. The issue before the Mayor's agent is not whether the

proposed development itself meets this criteria, for that is a

separate issue which is not yet ripe for review by the Mayor's

Agent. As noted in the Findings of Facts, the Board has only given

approval of the conceptual proposal and not the proposed

development itself. Rather the issue is the effect of the assembly

of lots when one of the lots includes a landmark.

53. Much has been argued about whether the proposed plan will

subsume the landmark. While that is a crucial issue on deciding

whether the actual proposed development is approved; the concern

here is rather one of what will happen to the landmark if it is not

assembled with the non-landmark lot6.

54. Neither the Mayor's Agent or the Board would have control

over the development on the non-landmarked lot if it is not

assembled with the landmarked lot. Assembled, the non-landmarked

lot becomes bound by the standards for developments of the

landmark.

55. By the assembly of these lots, the Landmark is protected

from uncontrolled development on both sides (Pennsylvania and 25th

Street), which development could cast a negative shadow over the

5(... continued)
Parks v. Thompson, 451 A.2d 1177, 1194 (D.C. 1982). Rather the
agency must "elaborate, with precision, its response to the ANC
issues and concerns... [T]he agency must articulate why the
particular ANC itself, given its vantage point, does--or does not--
offer persuasive advice under the circumstances..." (Id., citing
Kopff I)

6
While it is of interesting historic note the tax lots at

issue where originally more than two lots, for ease of discussion
we shall refer to there being only the landmark lot and the non
landmarked lot.
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Luzon.

56. The evidence reveals that by the assembly of the lots,

the Applicant will restore the towers of the Luzon as well as make

other substantial repairs in restoring the Landmark.

57. Thus, by the assembly of the lots, the Luzon will be

retained, enhanced and restored.

58. The Foggy Bottom Association in its post-hearing
submission noted that if the subdivision is to be approved it,

"should only be approved under the conditions that (1) the west

facade, including cornices, of the landmarked [Luzon] remain
visible from Pennsylvania Avenue, and (2) the contest of the
landmarked [Luzon] and the neighboring buildings be preserved/

59. The specifics of the development, as mentioned above, is

a separate question which is not yet ripe for review by the Major's

Agent. What is clear at this time is that the assembly of the lots

is granted for the specific purpose of retaining, enhancing and

restoring the Luzon and that standard is what any development of

the assembled lots must pass.

ACCORDINGLY, it is this 11th day of May, 1992

ORDERED that for the reasons stated above, the subdivision

application No. 91-261 for the purpose of retaining, enhancing and

restoring the Luzon be, and same is herby, GRANTED.
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