
GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Office of Adjudication
613 G Street, N.W. - Seventh Floor

Washington, D.C. 20013-7200
(202) 727-7900

IN THE MATTER OF: :
WILLIAM PENN APARTMENTS :
2231 CALIFORNIA STREET, N.W :

HPA 91-518

DECISION AND ORDER

The hearing before the Mayor' Agent was held on November 10, 1992.

Present at the hearing were the James T. Parreco, one of the owners

of William Penn Apartments (the Applicant), Louis P. Robbins, Esq.,

Wilkes, Artis, Hedrick & Lane, representing the Applicant; Richard

B. Nettler, Esq., Robins, Kaplan, Miller & Ciresi, representing the

Opposition, Sheridan-Kalorama Historical Association, Anne Adams,

Howard Berger, vice president Sheridan-Kalorama Historical

Association and Sally Berk.

FINDINGS OF FACT

Based on the evidence presented and the record as a whole the

following findings of fact are made -

1. William Penn Apartments (Applicant), a partnership, is

the owner of the William Penn Apartments (William Penn or Building)

located at 2231 California Street, Northwest, Washington. Lot 891,

Square 2520. (Exhibit 8) The Building is a contributing building

in the Sheridan-Kalorama Historic District.

2. James Theodore Parreco is one of the owners of the

William Penn which his grandfather and father built in 1942.

(Transcript of hearing before Mayor's Agent (3nd Tr.) at 35-6 & Ex.

8)

3. The William Penn is described by the staff of the

Historic Preservation Review Board (HPRB) as follows:



The property possesses a distinctive transitional quality

which is derived from the restrained use of both modernistic

and historically-derived details on a simple and straight

forward mass. Originally the building had multi-paned wood

window units which remain on the yellow brick facades which

are all visible from California Street.

4. Sometime before September 1990, the Applicant purchased

new metal replacement windows for the entire building prior to

filing for the required permit.

5. On September 5, 1990, the Applicant filed application HPA

No. 90-877, for a permit to replace all the existing wood, double-

hung, multi-light windows with double-hung, single-light windows,

double-paned with mullions placed between the panes in the same

configuration as the existing wood windows.

6. Pursuant to the District of Columbia Historical Landmark

and Historic District Protection Act (the Act), D.C. Law 2-144,

codified at D.C. Code §5-1001 et seq. (1988), the application was

referred to the District of Columbia Historic Preservation Review

Board (HPRB)".

7. On October 24, 1990, the Applicant and the Sheridan-

Kalorama Historical Association (SKHA) worked out the following

compromise proposal concerning the windows on the William Penn:

-the brick molding and mullions will be retained and wrapped

with aluminum in a manner that will closely replicate their

depth, profile, and location in the window opening;

-these same windows will not be proposed for installation on

the buff brick elevations of the building at a later date; and
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-should city approval of our permit application be granted,

the existing windows will be inventoried prior to removal and

all windows which match those on the front or west elevation

of the building will be salvaged for possible future use on

the building and stored in a secure, safe location on the

premises, in a manner so as not to damage one another and so

as not to preclude their possible future use on the

building. (Opposition Exhibit 1)

8. The ANC 1-D supported the compromise. (Transcript of

hearing before HPRB on August 21, 1991 (2nd Tr.) 88)

9. The parties disagree as to the meaning of that compromise

agreement. The Opposition claims that the Applicant agreed to:

retain and repair all of the original window units on the

yellow brick, street-front facades. (Hearing Submission of the

Opposition at 2)

10. The Applicant on the other hand, acknowledges that they:

agreed to retain the original wood windows that were coming

out of those facades for the possible reuse on the front. We

did not say that we would absolutely do that, nor did, I

believe, the board require. we do that, which is why the

amendment was made to the staff report. (2nd Tr. 76)

11. The Applicant claims that after the compromise it

obtained estimates for rehabilitating those windows which ranged

from $250.00 to almost $400.00. It further claimed, that cost does

not deal with the energy conservation issues or the high

maintenance cost. (2nd Tr. 76-7)
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12. Prior to the HPRB meeting, HPRB's staff issued its report

and recommendation on the application. In pertinent part, the
staff report and recommendation reads as follows:

The staff does not normally endorse the use of non-matching

imitations when identical replacement window units are
available and requests the guidance and direction of the Board

in consideration of the proposed window alteration. The staff
recommends approval for the permit application on the
condition that the metal replacement windows must be examined

by the staff prior to permit issuance to verify that their

profile, surface, muntins, and surrounding trim will replicate

that of the originals.

13. At the HPRB meeting on November 14, 1990, the Applicant's

representative testified that the Applicant would:

inventory the existing windows that are coming out on the two

red brick elevations and salvage them for possible reuse to

replace the windows on the front. (Transcript of the hearing

before the HPRB on November 14, 1990 (Tr.) at 122)

14. At the meeting, Ms. Sally Berk testified on behalf of the

Preservation Committee of the SKHA. Ms. Berk stated that the
Association would prefer:

first, for the original windows to be reconditioned and

reused, or, second, for the replacement window which
replicates the original to be used. (Id at 123)

15. The Applicant's representative stated that windows with

the mullions between the panes that were being proposed for the red

brick facades would not be proposed for the yellow brick elevation

of the building. (Id at 121-122)
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16. HPRB did not approve the staff report and recommendation

but, rather, approved the compromise proposal. permitting the

windows in the red brick facades to be replaced by the proposed

windows. (Id at 126-127)

17. Subsequently, the Applicant developed a new proposal for

replacement of the remaining windows. The approved replacement

windows for the red brick facades are double glazed with muntins

between the two panes of absolutely flat glass; there are no true

divided lights created; there is simply a grid between the two

smooth pieces of glass. (Tr. at 13) This design was substantially

modified by:

taking out the glass and decreasing the size of the space

between the panes, putting mullions on the exterior of the

window in a profile that matches the original, so that you

have shadows on the glass, and it is not a simply flat pane.

(id at 16)

18. The Applicant made no attempt to repair or restore the

windows replaced for use on the street facades of the William Penn.

The Applicant argued that neither the agreement with SKHA nor the

HPRB required the Applicant to repair or restore the windows

removed from the secondary facades of the William Penn. Rather the

Applicant agreed only to salvage and store the windows for possible

reuse. (Applicant's reply to Opposition's Proposed Finding of Fact

and Conclusion of Law at 1)

19. A new application was filed on July 22, 1991, HPA No. 91-

518, to replace the remaining original windows with windows

modified as described supra paragraph 18.
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20. The staff recommended that HPRB not approve this

application. The staff claimed that in the original action (HPA

90-877):

the Board agreed to new metal windows for the red brick, non-

street facades on the condition that the applicant retain and

repair all of the original units on the yellow brick facades.

21. Further the staff found:

that the building's fenestration merits careful consideration

and a preservation-minded approach. The visually-distinct

replacement units on the principle facades would substantially

diminish the character and integrity of this otherwise well-

preserved contributing building.

22. Some 69 residents of the Building signed a petition

between July 12, 1991 and July 27, 1991 requesting the HPRB to

approve the application to replace the remaining windows. The

stated grounds for such request were:

The replacement windows are reasonable and an appropriate

replacement for the existing windows and they are compatible

with the appearance of the William Penn and the streetscape

and they will not detract from the character of the building

or the Sheridan-Kalorama Historic District.

23. A hearing was held on this application before the HPRB on

August 21, 1991. The HPRB recommended against issuance of the

requested permit.

24. Under date of August 22, 1991, the Historic Preservation

Review Board advised the applicant of the HPRB recommendation.
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25. On November 10, 1992, the Mayor's Agent heard the matter

and SKHA (having been granted status as a party in opposition)

appeared in opposition.

CONCLUSIONS OF LAW

Based on the foregoing findings of fact the following

conclusions of law are made:

Jurisdiction

26. Pursuant to D. C. Code §5-1005, before the Mayor may

issue a permit to alter the exterior of a historic district, the

Mayor shall review the application in accordance with this section.

The HPRB, after reviewing the evidence at its August 21, 1991

meeting, denied the application as inconsistent with the purposes

of D.C. Law 2-144. Pursuant to 10 DCMR 2508-7, Applicant requested

a hearing before the Mayor's Agent.

27. Administrative Issuance 2-54A, dated July 18, 1991,

delegated the authority to conduct hearings as the Mayor's Agent

for Historic Preservation under sections 5 through 9, 12 and 13 of

D. C. Law 2-144, the Historic Landmark and Historic District

Protection Act of 1978 (the "Act") to the undersigned.

Necessary in the Public Interest

28. The standard for review for a permit for alteration in an

historic district is D.C. Code §5-1005(f), which requires that no

permit shall be issued unless the Mayor's Agent finds that the

issuance is "necessary in the public interest."

29. The term "necessary in the public interest" is defined as

consistent with the purposes of the Act, as set forth in §5-1001(b)

or necessary to allow "a project of special merit".

In the Matter of William Penn Apartments
HPA 91-518

Page 7 of 10 Pages



30. There was no claim or evidence that the Applicant's

replacement of the windows qualified as a project of "special

merit". Rather the Applicant believes that its project should be

approved as consistent with the purposes of the Act.

31. The standards for determination of consistency under the

Act are set forth in Section 5-1001(b)(1)(A) and (B).

(A) to retain and enhance those properties which contribute to

the character of the historic district and to encourage their

adaptation for current use, and

(B) to assure that alterations of existing structures are

compatible with the character of the historic district.

32. The Applicant argues that it is entitled to the permit

because "[t]here is a very close resemblance between the original

[wooden] window and the proposed" metal windows, and the metal

window now proposed is an improvement over the window previously

proposed. The Applicant also argues that windows are not an

essential design element and, by reference to the numerous other

buildings in the historic district, that windows vary in quality

with some historic buildings having replacement windows. (Summary

of Applicant's position in Opposition post hearing filing,

uncontradicted by Applicant in its reply filing)

33. The HPRB and the staff found that the replacement windows

"would substantially diminish the character and integrity of this

otherwise well-preserved contributing building".

34. The Opposition claims that Applicant has the burden of

exploring every option to repair the existing windows or produce an

exact replication, regardless of the cost, in order for the

proposed alteration to be compatible with the character of the

historic district. Applicant correctly states that D.C. Law 2-144
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places no such stringent requirement upon applicants. Applicant on

the other side claims that the test is simply a matter of whether

the proposed changes are agreeable with the character of the

historic district.'

35. If only the tests set forth by the Act were as easy as

each side claims. The Act however, is more of a balancing test.

The Act recognizes that creation of exact reproductions can be an

undue burden on the property owner. However, it also recognizes the

obligation of custodians of an historic structures to maintain the

integrity of the structure within its own historic period and

within the historic period of the Historic District within which it

is located.

36. While we are sympathetic with Applicant's desire to save

energy and maintenance costs, a showing that the windows selected

are energy efficient and have a lower maintenance costs than the

existing windows is not, in and of itself, sufficient to meet the

burden of consistency under the Act. Various windows may be more

energy efficient and have lower maintenance costs than the windows

being replaced and some of these other windows may be more in

character with the William Penn.

37. In part to balance the possible additional cost of such

replacement windows, the community agreed to, and HPRB granted,

Applicant's request to replace windows on the 'non front' facade of

the William Penn with non-complying windows.

38. Applicant has failed to meet its burden of showing that

the proposed windows are consistent with the Act.

1 Neither the HPRB or the Staff found the proposed
windows to be "agreeable" with the character of the Historic
District.
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ORDER
Based on the above findings and conclusions of law, it is this

8th day of October, 1993,

ORDERED that Application HPA 91-518 be, and the same is

hereby, DENIED; and it is

FURTHER ORDERED that the application be, and the same is

hereby, DISMISSED WITH PREJUDICE; and it is

FURTHER ORDERED that pursuant to D.C. Code §5-1012(a) this

Decision and Order shall not become final until fifteen (15) days

after issuance.
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