
GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Office of Adjudication
613 G Street, N.W. - Seventh Floor

P.O. Box 37140
Washington, D.C. 20013-7200

(202) 727-7900

IN RE:

423-425 Mass Ave, NW
Washington, DC 20001
Pres. Monroe Apts.
Lot 852, Square 516-S

HPA #92-188

DECISION & ORDER

Parties

The Parties to this matter are Mr. Jerry Sills, individually

and representing Scoville Street Corporation; J. Kirkwood White,

Esq., representing Mr. Sills, and Scoville Street Corporation; Ms.

Jacqueline V. Prior, Executive Director of the D.C. Preservation

League ("League"); and Ms. Sharon Buccino, Esq., representing the

League.

Findings of Fact

Based upon the record as established and taken as a whole, the

following findings of fact are made -

Introduction

1. The apartment building located at 425 Massachusetts

Avenue, N.W. Washington, District of Columbia, Lot 851, Square 516-

S was originally built in 1902 and called the Kingman; later the

name was changed to the President Monroe Apartment Building

("Monroe"). The Monroe, a four-story brick and sandstone building

was designed by Washington Architect Albert Goenner. (Uncontested)

2. The Scoville Street Corporation ("Scoville Corp.")

purchased the Monroe on January 15, 1990. (Uncontested)

3. The application for demolition permit at issue in this

matter (hereafter "Application") reflected that Mr. Jerry Sills,

president of Scoville Corp., was acting on behalf of Scoville Corp.

in this matter.
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4. However, on October 21, 1992, Mr. Sills' counsel filed a

"Property Owner's Proposed Findings of Fact, Conclusions of Law and

Decision" (Applicant's Findings") in this matter. Applicant's
Findings do not mention Scoville but rather note that Mr. Sills is

the owner of the Monroe which he purchased on January 15, 1990.

(Applicant's Findings #2) However, the same counsel in responding

to the opposition in this case, then again refers to Scoville Corp.

as the owner. (Thus the terms Scoville Corp and Mr. Sills can be

used interchangeably in this decision and order.)

5. Mr. Sills has been acquiring property in Square 516-S for

the past 8 years. He has assembled a site which is approximately

60,000 square feet. The site is zoned C-2-C which allows mixed

commercial and residential development, permitting up to 130 feet

in building height and up to a floor area ratio of 8.0 (density

square footage = 8 times the lot area). (Applicant's Findings #l &

9/30/93 Tr. p.71)

6. Mr. Sills had and has no intention of developing any of

the property in Square 516-S but rather is in the business of

acquiring property to sell to developers. (9/30/93 Tr. p.88)

7. Mr. Sills demolished other buildings on the Square to

create a site for commercial and residential development under the

existing zoning. There is no issue with respect to those other

demolitions. (Applicant's Findings #2 & 9/30/93 Tr. p.73)

January 15, 1990

a. When Mr. Sills purchased the Monroe on January 15, 1990,

it was not designated a landmark. (9/30/92 Tr. p. 74)

9. At the time Mr. Sills purchased the Monroe, most, if not

all, of the window panes on the third and fourth floor were intact.

At least some of the Monroe's windows contained shades. (Opp. Ex.

3-A & E)

10. At that time, the masonry of the facade was completely

intact, including significant architectural detail surrounding the

entrance as well as both below and above the fourth floor windows.

(Opp. Ex. 3-A) Although there is a dispute as to its stability at
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that time.

11. The entrance and windows of the basement, first and

second floors were well-secured by boards. (Opp. Ex. 3-A, 8/5/92

Tr.19)

12. Both the east and west bays of the Monroe were completely

intact, although in a dilapidated condition. (Opp. Ex. 3-4)

13. It was Mr. Sills' intention in buying the Monroe to tear

the building down as soon as possible. He bought the Monroe vacant

and uninhabitable. (9/30/92 Tr. p.72 & Applicant's Findings #3)

A Year Later

14. By January 12, 1991, after several small fires, the west

bay of the Monroe's facade was significantly destroyed. (Opp. Ex.

3-G) In addition, the ornamental work around the door had been

demolished. (Opp. Ex. 3-g, 8/5/92 Tr. p. 21)

Designation as Landmark

15. Although aware of the damage, the Historic Preservation

Review Board ("Board") designated the Monroe as an individual

landmark on January 16, 1991. (uncontested)

16. Mr. Sills testified' that he only became aware of the

petition to designate the building as a landmark when he filed an

application for a demolition permit several months later.

1
The following is questions to and answer from Mr. Sills

under oath on September 30, 1992:

Q When you bought the building, that is 425 Mass. Avenue,
did you know it was under consideration as a landmark?

A No, sir.

Q Did anyone contact you about that?

A No, sir.

Q When did you first learn of it?

A We first found out about it when we applied for a
demolition permit and the permit was held up for about three months
and we was trying to find out why. They said it's been designated
for historical, and that's when we withdrew that permit.
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(9/30/92 Tr. p. 74 & reallege in Applicant's Findings #3)

17. However, by letter dated December 13, 1990, Mr. Sills'

previous lawyer, Thomas W. Vassar, noted, in a letter to James T.
Speight, Jr., Chairman of the Historic Preservation Review Board:

As you know, this office represents the current owner of the

above-referenced property [the Monroe]. On behalf of the
owner of the [Monroe], we have been asked to file an
opposition to the proposed designation for Historic Landmark

that is now being considered by the [Board]."

This three page letter filed by Mr. Vassar, lists Mr. Jerry Sills

as receiving a copy. Mr. Vassar's letter directly contradicts Mr.

Sills' assertion before the Mayor's Agent that he was unaware of

the designation hearing.2

18. In addition, the transcript of the November 14, 1990

designation hearing before the Board establishes the presence of

Mr. Joe Cole, President of WEJ Construction, who attended the

hearing on behalf of Mr. Sills. (Transcript of the Board's meeting

on 11/14/90 ("Board's Tr."), Tr. pp. 144-46)

19. It is therefore clear that Mr. Sills testimony is in

total opposition to the truth with respect to his notice of the

historic designation.

20. Mr. Sills was clearly given notice of the hearing on the

Monroe's designation as a Historic Landmark, and participated in

that process.

April 29, 1991

21. Mr. James A. Shelton, a Supervisory Construction
Inspector of the Building Inspection Division of the Building and

Land Regulation Administration in the Department of Consumer and

Regulatory Affairs ("DCRA"), sent a memorandum, dated April 29,

1991, to Mr. Stephen Raiche, Program Manager of the Historic

2
By letter dated July 21, 1992, to Stephen J. Raiche,

chief Historic Preservation Division, DCRA, Mr. Sills noted that
Mr. Vassar ceased representing Scoville Corp. on December 15, 1990.
Two days after the Vassar letter quoted above. (Gov. Ex. 15)
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Preservation Division of DCRA through Mr. Vincent Ford, Program

Manager of the Permits Office of DCRA and Mr. David A. Caney,

Administrator, Building & Land Regulations Administration ("BLRA")

of DCRA. In the memorandum Mr. Shelton noted

. . . the subject property is in an unsafe condition. Although
the property may be historic in nature its unsafe conditions,

if allowed to continue, could lead to unnecessary difficulties

for the department and our administration in particular. We

have had the owner to barricade the vacant structure numerous

times and the local inhabitants continually remove the

barricades and have started numerous fires in the structure.

These fires have done considerable structural damage to the

building. Also most of the front facade has been destroyed

which raises the question as to the historic significance of

the property.

Mr. Shelton went on to ask Mr. Raiche to rule on the pending

application to raze the structure "ASAP". (Gov. Ex. 4)

Board Hearing on Demolition
22. On May 20, 1992, Mr. Sills' application for demolition

permit made its way to a hearing before the Board. Mrs. Lu Lee and

Mr. Girma Allaro presented pictures to the Board indicating the

unsafe, decaying condition of the building. Mr. Ed Jones, the

demolition contractor was also present at the Board, seeking the

demolition permit.

23. The Board, however, decided to support the recommendation

of the staff of the Historic Preservation Division of the Building

and Land Regulation Administration in DCRA and determined that the

Monroe, although in decaying condition, continued to contain

sufficient integrity to maintain its local and national register

listing and recommended to the Mayor's Agent that the proposed

demolition would be inconsistent with the purpose of D.C. Law 2-14-I

and that the permit be denied. (Board hearing May 20, 1992)

24. Mrs. Lu Lee, whose property is directly affected by the

dilapidated condition of the Monroe sought assistance from the
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District on a parallel tract to help Mr. Sills to obtain a

demolition permit application. She petitioned the Mayor's office.

she met with Mr. George Brown, Deputy Mayor for Economic

Development and Mr. Robert Mallett, city Administrator. The matter

was referred to Mr. William Stancil of the Legal/Legislative Unit

in the Office of the Director of DCRA. According to Mrs. Lee, Mr.

Stancil wrongfully concluded that the issue was "economic hardship"

and not "public safety, health and welfare." (uncontested)

 June 1992 

25. After the Board's determination, another fire occurred on

June 19, 1992 (see Fire Report No. 297605, dated June 19, 1992).

The east bay of the Monroe's facade was significantly destroyed.

(Opp. Ex. 3-I) The fire also caused damage to the fourth floor and

roof of the Monroe.

26. After that fire, Mr. Shelton issued a violation notice

dated June 25, 1992 to Mr. Sills directing:

Remove unsafe portion of the building down to a safe height

and fence in the entire property. (Opp. Ex. 4)

Permit to Demolish

27. Mr. Sills immediately applied for a demolition permit to

remove "unsafe portions of the building" as directed by the

Building Inspector. (Uncontested)

28. The permit was issued as "alteration/repair", Permit No.

B-374356, dated June 25, 1992. (9/30/92 Tr. P. 107)

29. Mr. Sills scheduled demolition for June 26 with Jones &

Company and installation of a perimeter fence with Long Fence

Company. (Uncontested)

Permit Revoked

30. On June 26, 1992 Mr. Ford rescinded Mr. Shelton's

violation and issued his own violation notice to Mr. Sills. The

new violation noted:

corrective action: Raze the walls, exterior and interior down

to sill height of the top fourth floor. Raze loose or

unsupported elements of masonry walls of east and west bays
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located in the front areas of the building, and raze the

chimney. (9/30/92 Tr. p. 54)

31. On June 26, 1992 at 4:45 pm., Mr. David A. Caney,

telephoned Mr. Sills and stated that "the permit is revoked? He

said that the permit was improperly issued as an alteration/repair

permit and stated that Mr. Sills should not proceed. Mr. Sills did

not proceed. (9/30/92 Tr. p.60) Mr. Caney subsequently sent a

letter to Mr. Sills, dated June 26, 1992. The June 26 letter was

"canceled" on July 2, 1992. (uncontested) 

New Permit Granted

32. Mr. Sills refiled for a permit for partial demolition.

Permit B374777, issued on July 17, 1992 authorized Mr. Sills to:

Remove imminently dangerous & unsafe portions of Bldg. as

described in attached violation notices issued week of

6/27/92. The attached notices are an official part of this

permit. Raze/demolition of south masonry facade is to be

limited to loose brick or brick unsupported from below only.

All special face masonry of custom form to be carefully

stacked and stored on site.(App. Ex. 4)

33. At the site at the time of demolition (July 20, 1992), in

addition to Mr. Sills' contractor, was a representative of the D.C.

Preservation League who went through the building indicating items

which should be retained and items which should be demolished. Mr.

Sills noted that the exterior bricks of the exterior were to be

stacked. Mr. Sills testified that the bricks were stacked but were

removed subsequently. (9/30/92 Tr. pp. 33, 80-81, 184, 86) The

parties dispute who removed the bricks.

34. Contrary to the plain language of the permit, the entire

facade of the Monroe was destroyed. (Opp. Ex. 5-A & B) None of the

special face masonry has been preserved. (8/5/92 Tr. p. 39; 9/30/92

Tr. pp. 62, 137)

35. Contrary to the plain language of the permit, the fourth

floor of the Monroe was completely destroyed. The walls were

entirely removed down to the fourth floor flooring. The
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instruction to remove only those portions above the sill level was

ignored. (9/30/92 Tr. p. 136; App. Ex. 2C & J). Mr. Ford and Mr.

Shelton direct the Applicant that the wall only on the east side of

the building should be razed to the fourth floor instead of to the

fourth floor's sill. (9/30/92 Tr. pp. 63-64, 68-69)

36. Contrary to the permit the balconies were removed on the

west facade. (9/30/92 Tr. pp.62-63) The removal of the balconies

destabilized the building further. (9/30/92 Tr. pp. 139, 143, 146)

 Present Condition 

37. The entire front wall of the Monroe was removed, exposing

interior portions to view from the street. The west wall was of
brick construction and is badly damaged. The front floor framing

adjacent to the west wall has been highly compromised due to the

force used when the porches were pulled off at the same time as the

roof was removed. The building appears to have extensive

structural weakness. (Tr. pp.40-43, 120-128)

38. The lintel over the main front entrance of the Monroe has

been removed, leaving unsupported a pair of steel beams which are

carrying the center building brick bearing wall. (Opp. Ex. 5-A, 7)

39. The porches previously secured to the west side of the

building on all four floors have been completely destroyed in

direct violation of the instructions of the Building Inspection

Division. (9/30/92 Tr. pp. 62-63, 181-82, 186) Removal of these

porches destabilized the building.3 (9/30/92 Tr. 138-39)

40. The most historically significant pieces of the building

-- the facade, the front entrance and the balconies -- are gone.

(9/30/92 Tr. P. 127)

41. The parties do not dispute that the Monroe is currently

unstable. (D.C. Preservation League Findings of Fact and

Conclusions of Law ("Opposition Findings") #l)

3
In fact, the owner's own engineering experts stated that

the "connection of the existing floor frame to the [west] wall may
have been highly compromised due to the force of the porches'
removal." (9/30/92 Tr. pp.140, 143; App. Ex. 1)
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42. After examination of the Monroe, an expert structural

engineer testified that he has worked on projects in which an

historical landmark, in a condition comparable to that of the

Monroe, has been restored as part of a viable economic development.

(9/30/92 Tr. pp. 141-42)

43. An historic preservation expert testified that historical

landmarks, in condition comparable to that of the Monroe, have been

restored as part of a viable economic developments. (8/5/92 Tr. pp.

39-42)

Support for Permit

44. Letters in support of the proposed demolition were

submitted by:

i) The Chinese Consolidated Benevolent Association

(August 22, 1992);

ii) DPL Motors, Inc. (August 19, 1992);

iii) Mr. James R. Kennedy Assistant Commissioner,

Administration division, Office of Management of the U.S.

Department of Justice Immigration and Naturalization Service

("INS") of 429 I Street, N.W. (letter submitted August 18, 1992).

The INS indicated that the width of I street and a parking lot

separate the service's entrance from the subject building's rear

facade. Mr. Kennedy went on to say: "We would appreciate your

consideration of the danger of having additional fires, and other

threats to people from this damaged structure, when you hold your

hearings";

iv) Al Beam Auto and Truck Repair, Inc - letter dated

August 17, 1992;

v) John W. and Linda A. Ridenour III, adjacent property

owners, stated that "in this instance, the building is a clear and

present danger and the health and safety of the community should

take precedence over historic interests";

vi) The House of Ruth, a shelter for homeless women

located in the block, also wrote a letter urging demolition of the

Monroe;
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Jurisdiction

50. Pursuant to D.C. Code §5-1006, D.C. Code 55-1005, before

the Mayor may issue a permit to demolish an historic landmark or a

building or structure in an Historic District, the Mayor shall

review the application in accordance with this section.

51. The demolition permit application was referred to the

Board for its recommendation pursuant to D.C. Code §5-1004(b). At

its public meeting of May 20, 1992, the Board adopted the Historic

Preservation Division's Staff Report and Recommendation to deny the

demolition permit.

52. By letter dated May 26, 1992, the Applicant was advised

of the decision of the Board.

53. By letter dated May 29, 1992, the Applicant requested a

public hearing before the Mayor's Agent.

54. On July 18, 1991, Administrative Issuance 2-54A was

issued delegating the authority to conduct hearings as the Mayor's

Agent for Historic Preservation under §5 through 9, 12, and 13 of

D.C. Law 2-144, the Historic Landmark and Historic District

Protection Act of 1978 to the undersigned.

55. The owner of The Monroe, Scoville Street Corporation

and/or Mr. Jerry Sills has filed the required documents requesting

a demolition permit for The Monroe. (The owner(s) is hereinafter

referred to as the "Applicant.")

56. Pursuant to the Act, no demolition permit shall be

issued:

unless the Mayor['s Agent] finds that issuance of the permit

is necessary in the public interest, or that failure to issue

a permit will result in unreasonable economic hardship to the

owner. D.C. Code §5-1004(e)

57. Since the Applicant makes no claim under "unreasonable

economic hardship," the applicant must show that the permit is

"necessary in the public interest." D.C. Code §5-1002(10) defines

"necessary in the public interest" to mean

consistent with the purposes of this subchapter as set forth
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in §5-1001(b) or

necessary to allow the construction of a project of special

merit. (emphasis added)

58. The Applicant has not argued that he is planning to

construct a project of special merit. In fact, the Applicant has

no intention of constructing anything, but instead plans to sell

the Monroe and its surrounding properties to the highest bidder.

59. Thus the meaning of "necessary in the public interest" is

limited to the purposes set forth in D.C. Code §5-1001(b). That

section specifies that "[w]ith Respect to historic landmarks" its

purpose is

(A) To retain and enhance historic landmarks in the District

of Columbia and to encourage their adaptation for current use;

and

(B) To encourage the restoration of historic landmarks.

60. The Applicant and his supporters argue that the permit

must be granted because of the needs of the health and safety of

the neighborhood makes it "in the public interest." (Although they

never shed light on how their definition of "public interest" fits

within the Code's definition.4)

61. The League on the other hand is convinced that to allow

the permit, is to encourage the further destruction of historic

landmarks. For it believes that the Applicant, as well as other

owners of historic landmarks, intentionally allowed their building

to fall into disrepair and encouraged if not directly destroyed the

historically significant aspects of the building at issue, and then

use the unsafe condition to justify demolition of the landmark.

The league is concerned as they see owners making a mockery of the

historic preservation law.

62. The owner claims no responsibility for the destruction.

The League claims that the owner is the major culprit. The

4
While the Applicant submitted a Proposed Conclusions of

Law, it included no citation of law, nor explanation of how the
permit fits within the definitional requirements of the Act.
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evidence, falls somewhere in between. Showing that while some of
the significant damage was clearly created or exacerbated by the

owner, there is no proof that the owner was responsible for it all.

63. It is clear that the legislative intent, as set forth in

the Act views an historic landmark as a District (and perhaps

national) treasure. An owner of such a landmark is considered a

joint trustee, with the District, of that treasure. The owner
takes on the awesome responsibility for the care and maintenance of

the treasure, with the District (through the Mayor's Agent) having

the limited power to assure that any changes to the treasure is in

the public's interest of historic preservation.

64. If the permit for the demolition of the Monroe is denied,

those items that have been deemed of historical significant -- the

buildings proportion, facade, entrance, balconies - will have to be

rebuilt. Not now, but whenever an owner of the Monroe wants to

invest in the Monroe.

65. Even so, nothing that has been deemed historically

significant about the Monroe would be original. (The record
reveals that when the building was designated, no evidence was

entered to show that the interior of the building was inspected or

designated.)

66. To encourage the Historic Preservation of our District is

the public interest requirement. This means, encouraging the
rejuvenation of our landmarks and historic districts. It also
means the balancing between the various interest in the historic

preservation.

67. There is no question, that rebuilding from the existing

structurally unsafe shell would be more expensive than destroying

the shell and rebuilding. Furthermore, maintaining the unsafe

attractive nuisance of the Monroe shell, aids to the discouragement

of the rejuvenation of the historic landmarks in its vicinity.

68. The shell that remains on the property is clearly unsafe

and in and of itself does not retain any historical significance to

out weight its unsafe nature. Therefore, we see no reason why the
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existing insignificant, and structurally unsafe shell needs to

remain.

69. However, it is also clear that this argument by itself

could be used for the destruction of many of our landmarks.
Therefore it is crucial to recognize that this part of the ruling

does not stand alone. For the preservation of our District's

treasures is mandatory. And no owner may abuse their trusteeship

by allowing deterioration of any one of our treasures.

70. While the remaining shell may no longer be of historical

significance, and the general balance of historic needs allows the

destruction of the insignificant shell, the Applicant, and any

future owner of the property that was once The Monroe must continue

to abide by its historic landmark status.

71. In the most simple terms this means: when any

construction occurs on that parcel, it will have to meet historic

preservation standards for the Monroe building.5 And any

construction on a property deemed a landmark, must first obtain

approval under the Historic Preservation Act to assure that it is

consistent with the landmark so designate. D.C. Code §5-1007(a)

72. Thus while we grant the permit to demolish the remaining

shell, we do not remove the landmark designation of the Monroe from

the property at issue.

ORDER

ACCORDINGLY, it is this 17th day of February, 1992

ORDERED that the Applicant's request for a Permit to demolish

the remaining shell on Lot 852, Square 516-S be GRANTED; and it is

FURTHER ORDERED that DCRA issue the necessary permit for the

Applicant to raze the building known as the Monroe on Lot 852,

Square 516-S to the ground; and it is

FURTHER ORDERED that the Lot 852, Square 516-S, upon which the

5
The owner and others supporting the owner argue that the

Monroe should never have been granted historic landmark
designation. That argument is not within the jurisdiction of this
proceeding.
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Monroe was built, continue its Historic Landmark designation; and

it is

FURTHER ORDERED that any construction on Lot 852, Square 516-S

shall meet the historic preservation standards for the Monroe

building including that

Square 516-S not exceed

Monroe building.

such structure so constructed on Lot 852,

in height or square footage that of the
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