
GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

613 G Street N.W. - Seventh Floor
OFFICE OF ADJUDICATION

P.O. Box 37140
Washington, D.C. 20013-7200

(202) 727-7900

IN RE:

2910 through 2980 Connecticut
Avenue N.W., Square 2106 HPA 92-213 through 220
Lots 107, 108, 109, 110,
111, 112, 113, 114

DECISION & ORDER

Parties

The Parties to this matter are George William Carlomiris

representative of the Applicant,  District Intown Properties; Ronald
C. Jessamy, Esq. representing the Applicant; Jacqueline Prior,

Executive Director of the D.C. Preservation League; Anna Spielberg,
Esq. and Alexandra E. Acosta, Esq., representing both Cathedral

Mansions South Tenants Association, and Woodley Park Community

Association; and Phil Mendelson, Commissioner, ANC 3C.

Findings of Fact

Based upon the record established and taken as a whole, the

following findings of fact are made -
The Cathedral Mansions

1. Built in the period of 1922-1925, the Cathedral Mansions

(the "CM") is a three building apartment complex (Cathedral

Mansion North, South and Center), Cathedral Mansion covering a site

of approximately eight acres at the northwest corner of Connecticut

and Cathedral Avenues across from the National Zoo. (Opponents'

("Opp.") Exhibits ("Exhs.") 10, §310.22 at 1 and 11 at 1)

2. The complex is significant both as a notable work of its

developer, Harry Wardman, and as an early and fine example of the

resort-type apartment building. (Opp. Exhibit ("Exh.") 11 at 1-2;

Transcript of Hearing Before Mayor's Agent at 186-87 (July 22 and
24, 1992) ("Tr."))
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3. Harry Wardman was one of the District's most prolific and

distinguished developers,and was in the forefront of introducing

and/or establishing several new building types in Washington,
including the resort-like apartment building or apartment building

in a park-like setting. (Tr, at 185-87)

4 . Under the original zoning regulations (adopted in 1920),
apartment houses in the area where CM is located were limited to 55
feet in height, which generally allowed only four stories, and the

buildings were allowed to cover no more than 75 percent of their

lots.

5. Wardman in developing the CM exceeded the open space

requirements in the zoning coda to further the allusion of resort-

hotel site planning. This allusion was created by setting back the

buildings with enormous lawns facing Connecticut Avenue. (Tr. at

240, 242, Opp. Exh. 10, 11 at 2, and 20 at 3)
6. The resort-like apartment building was an attempt to

bring the kind of amenities people had access to in the suburbs to

the city dweller. One of its greatest amenities was, and is, the

exposures that are supplied to the tenants, providing air, light,
and views. (Tr. at 188-89)

7. The lawns are an integral and essential part of the

design and concept of the CM, and a factor in the decision granting

the site landmark status (Tr. at 192 247-48,; Opp. Exh. 10 §310.22
at 3 & Exh. 11 at l-2)

8 . Since approximately 1930, construction on the property of

the CM, including on the lawn, has been subject to the approval of

the Commission of Fine Arts under the Shipstead-Luce Act, D.C. Code

§5-410 (enacted May 16, 1930 and amended July 31, 1939), because of

its location across from the National Zoological Park.

9. In 1926 the owner's petition to rezone the central

building from residential to commercial use was granted. (Opp. Exh.

10)
10. In 1974 Cathedral North was converted into condominiums

named Cathedral Park. (Opp. Exh. 10)
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11. Beginning in the Fall of 1987 and continuing through
1990, the Woodley Park Community Association, through its
committee, and the Woodley Park Historical Society, initiated a
widely publicized process for preserving the historic nature of the
Woodley Park area. (Opp. Exh. 21 at 1)

History of Ownership & Use of CMS

12. District Intown Properties ("the Applicant") purchased

the Cathedral Mansion South ("CMS") in 1961. The CMS was one
enormous lot including the three buildings and an immense lawn
facing Connecticut Avenue. (Tr. at 51-52, 100-1001; Opp. Exh. 2A-C)

13. Some time in 1988, the Applicant had the lot of the CMS
divided into nine separate lots -- lot 106, which now contains the

apartment building, and lots 107-114, which now comprise the lawn

of the apartment building. (Tr. 31, uncontested)

14. On December 30, 1988, the Applicant filed permit

applications for the construction of eight new townhouses on the

lawn of the CMS. (Applications for Construction Permits on Private

Property for Square 2106, Lots 107 through 114 (December 30, 1988),

Hearing Notebook ("HN."), Tab 1 ("1989 Permit Applications"))

15. Although the zoning regulations would have approved a

40,000 FAR square feet development, the Applicant's architect

selected to use 23,000 FAR. The Architect attempted to have the

townhouses fit within the mix of development on the Connecticut

Avenue corridor. (Tr. 39-41)

16. The proposed eight houses would each be three stories

above a basement, rising to a total of 38 feet in height.

(Applicant's Exh.22 at 3) The proposed buildings themselves would

consume more than half of the existing landscaped space of the CMS.

(Tr. at 65-66, 161, 192; Opponents; Exh. 12-16 - 12-29)

17. The application to have the CM designated as an

historical landmark was filed with the D.C. Office Of Historic

Preservation on March 2, 1989. (Opp. Exh. 10)

18. On March 7, 1989, once its applications were complete,

the Applicant received final zoning approval for its permit
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applications. (Transmittal letters accompanying 1989 Permit
Applications ("Trans. Ltr. 1989"), HN, Tab 1; Tr. at 334-37)

19. Because the proposed site of the new construction was

located across from the Federal National Zoological Park, the

applications were referred to the Commission of Fine Arts for

review under the Shipstead-Luce Act, D.C. Code § 5-410. (Trans.

Ltr. 1989, HN, Tab 1)

20. The Commission of Fine Arts held a hearing on the

applications on March 22, 1989, and unanimously voted to disapprove
the project. By letter to Mr. Hampton Cross, dated March 31, 1989,

the commission stated that:
[T]his site is completely inappropriate for the construction

of new townhouses and would result in a development contrary
In every respect to the provisions of the Shipstead-Luce Act,

the essence of which is to ensure orderly development and the
protection of the public interest in areas adjacent to public
buildings and grounds of major importance.

The letter further stated that the Commission's "principal reason

for disapproving this proposal is the incompatibility of the scale
and character of the two building types - townhouse and apartment

house - in such close juxtaposition, and the loss of the landscaped

forecourt which contributes so much to the special charactor of the

avenue at this location." (HN, Tabs 2 & 8)
21. The Applicant supported the designation of the CMS as a

historic landmark, but objected to the lawn (lots 107-114) being

designated as a landmark. (Tr. 32) The hearing on the designation

was held before the Board on April 19, 1989. The designation was

made on May 17, 1989. (Board's Transcript July 19, 1989 at 122-23,

HN, at Tab 3, Opp. Exh.11)

22. The Board in its designation found, inter alia,:

...The buildings are sited imaginatively to provide the

greatest possible integration of living space with well-

landscaped open space... It contributes significantly to the
unique open space character of Connecticut Avenue in which
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single family and multi-family residences complement each
other and are integrated and enhanced through a continuity of

designed and natural landscape.... It exemplifies creative

response by developers of multi-family residential properties

to enactment of comprehensive zoning laws in American cities.

(Opp. Exh. 11)
23. Because the CMS and its landscaped lawn were designated

as part of a historic landmark and listed on the D.C. Inventory of

Historic Sites, the permit applications were also referred to the

D.C. Historic Preservation Review Board ("the Board") for its

review under the Historic Landmark and Historic District Protection

Act of 1978 ("Preservation Act"), D.C. Code §5-1007. Trans. Ltr.

1989, HN, Tab 1. (Uncontested)

24. The Board conducted a public hearing on the application

on July 19, 1989, at the conclusion of which it voted to adopt the
staff's recommendation and deny the applications. This conclusion

was based on the Board's determination that the proposed new

construction would be incompatible with the historic landmark and
would destroy its open-space and park-like character by filling in

the lawn of the CMS -- an integral feature of the landmark and

essential to the reason for its landmark status. (Transcript of

Board's Public Hearing at 162 (July 19, 1989), HN, Tab 2; Board's

Staff Report and Recommendation on CMS, HPA Nos. 89-395 through 89-
402 (July 19, 1989) HN, Tab 2)

25. In response to these adverse determinations, Applicant

sought a hearing before the Mayor's Agent on its permit

applications. (Request for Public Hearing Pursuant to 10 DCMR

2510.7, Nos. 89-395 through 89-402 (July 31, 1989), HN, Tab 3)

However, that hearing was never held, and the applications were

dismissed without prejudice on December 20, 1991. (Decision and
Order of Mayor's Agent, Nos. 89-395 through 89-402 (December 20,

1991), HN, Tab 4. Uncontested)
26. On January 31, 1992, the Applicant filed permit

applications identical to those it had previously filed in 1988 for

In Re: 2910-2980 Connecticut Avenue, NW
HPA #92-213-223 Page 5 of 16 Pages



construction of eight new townhouses on the lawn of the CMS.

(Applications for Construction Permits on Private Property for

Square 2106, Lots 107 through 114 (January 31, 1992), HN, Tab 5
("1992 Permit Applications")) The Applicant received final zoning

approval for these applications on March 10, 1992. (Transmittal
Letters accompanying 1992 Permit Applications ("Trans. Ltr. 1992")

HN, Tab 5)

27. On March 10, 1992, the applications for new construction

were referred to the Board for its review under the Preservation

Act, D.C. Code §5-1007. (Trans. Ltr. 1992, HN, Tab 5)

28. At a meeting held on March 18, 1992, the Board again

voted to deny the permit applications, reaffirming its 1989

determination that the proposed new construction would be

incompatible with the historic landmark. (Transcript of Board's

Monthly Meeting at 3-7 (March 18, 1992), HN, Tab 7; see also Letter
from Stephan Raiche to Ronald Jessamy (May 11, 1992), HN, Tab 9)

29. On May 19, 1992, the Applicant requested a hearing before

the Mayor's Agent. The Applicant's hearing request sought

resolution of three issues: (1) whether the proposed new

construction was compatible with the historic landmark on which it
would be cited; (2) whether denial of the permit applications would

cause the applicant to suffer unreasonable economic hardship; and
(3) whether the construction should be permitted to go forward as
a project of special merit. (Request for Public Hearing Pursuant

to 10 DCMR 2510.7 (May 19, 1992), HN, Tab 10. Uncontested)

30. The hearing before the Mayor's Agent was held on July 22,

1992 and July 24, 1992. At the start of the hearing, the Applicant

withdrew its claim that the new construction should be allowed as
a project of special merit and proceeded only on the issues of
compatibility and economic hardship. (Tr. at 9-10. Uncontested)

31. Two witnesses appeared on behalf of the Applicant at the
hearing: Mr. George Calomiris, the architect for the proposed

project and a close family member of the principals of the

Applicant, and Mr. William Harps, an expert in the area of real
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estate appraisal.  (Tr. at 30, 48, 73-74)

32. All other parties and persons who appeared at the public

hearing or submitted written statements unanimously opposed the

proposed construction. The CMS Tenants Association and the Woodley

Park Community Association, parties in opposition to the

application (Tr. at 8), presented the testimony of several

witnesses, including two expert witnesses in historic preservation,
Ms. Sally Berk and Mr. Mark Andrich, an economist with expertise in

rate of return analysis, Dr. Thomas Stauffer, a representative of

the CMS Tenants Association, Mr. Steve Dinkin, and two other

tenants who live in the building. (Tr. at 132-52, 172-73, 177-98,

225-48, 252-56) Dr. Cynthia Field of the Woodley Park Historical

society, Council Member James Nathanson, the D.C. Preservation

League, the director of the National Zoological Park, the Sheridan

Kalorama Historical Association, the Cleveland Park Historical

Society, and several tenants and community members who also

submitted evidence in opposition to the application. (Tr. at 158-

64, 220-21; Opp. Exhibits ("Exs.")  16-18, 21; Court Exhibits 1-13)

Mr. Phil Mendelson, Ms. Patricia Wamsley, and Mr. Peter

Espenschied, Advisory Neighborhood Commissioners from the area

which includes the CMS -- Advisory Neighborhood Commission

("ANC")3-C -- also appeared in opposition to the project. (Tr. at

205-19)

Compatibility

33. Mr. Raiche, the Chief of the Historic Preservation

Division, acknowledged during his testimony that the staff report

specifically noted that "[t]he houses have been thoughtfully and

carefully designed to relate to the Georgian revival elements of
Cathedral Mansions"..and ... [t]he houses echo some of the design

motifs of the older buildings, while maintaining a separate

Identity." (Tr. at 167)

34. However, at the same time, the proposed construction

would destroy the park-like apartment building established by Harry
Wardman.  Tr. at 192-94; Opponents  Exh. 8.
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35. Construction of the townhouses (or most probably any

buildings on the eight lots) would obscure from the Avenue not only

the landscaped area but also the entrance to CM. Thus the views
and vistas of passers-by would be substantially altered both in

terms of the environment of the landmark and the actual
architecture of the landmark itself; and the visual connection with

the National Zoo across the street would be destroyed. (Tr. at 63-

64, 190-91, 193-94, 196-97, 248)

Economic Hardship

36. The applicant's principle evidence on the issue of

economic hardship consisted of the testimony concerning the

calculation on the loss of income from not developing the eight

lots as houses and the maintenance and taxes with respect to

maintaining the eight lots as a lawn. (Tr. 75-93)
37. The sole expert called by the Applicant was Mr. Harps,

whose area of specialization is office buildings not residential

buildings. (Tr. 105)
38. Mr. Harps testified that because of rent control, the

removal of the lawn would not have an effect on the rental profits

of the landmark apartment building.

39. However, the Applicant refused to submit any documentary

evidence on the profits or loss concerning any of its lots.

Furthermore, the Applicant did not disclose with any greater

specificity its profits or loss from the CMS.

40. The Applicant did not present any evidence to show that

it actually incurred separate lawn maintenance fees for lots 107

through 114, rather than absorb those fees as part of the expenses

associated with maintaining the apartment building, and recouping

such expenses in the rent adjustment.
41. Even through 10 DCMR §2516.4 requires that the Applicant

produce certain information at least twenty days before the Mayor’s

Agent hearing if it seeks to establish a claim of economic

hardship, the Applicant failed entirely to produce the following

fundamental information about the eight lots at issue in this case:
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(1) the amount paid for the property; (2) the date of purchase of
the property; (3) the party from whom the property was purchased,

including the relationship between the applicant and the prior
owner; (4) information about the assessed value of the land and its

improvements for the last two years; (5) the amount of real estate

taxes; and (6) the amount of annual debt service,
42. The Applicant did not submit any of the information

listed in the preceding paragraph at the hearing.
43. The Applicant's sole case for economic hardship was its

deprivation of profit it may obtain from constructing on the eight

lots, and the maintenance cost of these same lots in its present

state.

Conclusions of Law

Based upon the Record as established and taken as a whole

including the above Findings of Fact, the following Conclusions of
Law are made -

Jurisdiction

44. Pursuant to D.C. Code §5-1005, before the Mayor may issue

a permit to alter the exterior or site of an historic landmark or

of a building or structure in an historic district, the Mayor shall

review the application in accordance with this section.
45. The Applicant's permit application for new construction

was referred to the Board for its recommendation pursuant to D.C.

Code §5-1005(b). At its public meeting of March 18, 1992, the

Board adopted the Historic Preservation Division's Staff Report and
Recommendation to deny the permit application.

46. By letter dated May 11, 1992, the Applicant was advised

of the decision of the Board.

47. By filing made May 19, 1992, the Applicant requested a

public hearing before the Mayor's Agent.

48. Administrative Issuance 2-54A, dated July 18, 1991,

delegated the authority to conduct hearings as the Mayor’s Agent
for Historic Preservation under §§5 through 9, 12 and 13 of D.C.
Law 2-144,the Historic Landmark and Historic District Protection
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Act of 1978 to the Chief Administrative Law Judge.

49. Pursuant to the Act, a permit for new construction must

be issued unless the proposed construction is incompatible with the

character of the historic landmark. D.C. Code §5-1007(f).
Compatible

50. The applicant bears the burden of proving that the

proposed construction is compatible with the landmark. See In Re

517 2nd Street, S.W., 8 OAD Reports 75, 78 (1992) (property owner

has burden of proving alteration is consistent with purposes of

Act).

51. The Applicant has shown that the design of the proposed

townhouses is admirable in how it fits within the time frame of the

historic designation of the CMS. Furthermore, the Applicant has

shown that the mix use element of the proposal, i.e. multi-family
and townhouses is consistent with the mix use found on Connecticut

Avenue.
52. However it is also clear that one of the major elements

to the historic designation was the set back nature of the CMS

project.

53. Thus the issue of compatibility is fractionated

differently by the Applicant and Opponents. The Applicant argues

that, architecturally its proposed plan is totally compatible with
the texture of the CMS architectural facade and other buildings on
the Avenue. The Opponents argue that the major texture of the

building is not only its structural facade but the entire texture

of its environment, including the existing unobstructed view of its

architecture and lawn.

54. Recognizing the complexity of decisions within the

context of the compatibility of proposed construction the Act

requires with respect to historic landmarks, that the Mayor's

Agent carefully consider the recommendations and concerns of the

Commission of Fine Arts and the Historic Preservation Review Board.
This requirement derives from the expertise of the Commission and
the Board and the mandate of the Act that proposals for
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construction must be referred to these bodies and their

recommendations must be considered by the Mayor. D.C. Code §5-

1007(b); Committee for Washington's Riverfront Parks v. Thompson

451 A.2d 1177, 1193-94 (D.C. 1982).

55. In this matter, both the Commission and the Board

recommended that the application be denied. They found that the

proposed new construction was incompatible with the character of

the historic landmark because the project would destroy the

landscaped lawn of the CMS -- a crucial and integral part of the

landmark and important to all the reasons underlying the landmark
decision.

56. D.C. Code §1-261(d) requires the Mayor's Agent to give
"great weight" to the opinion of the ANC, i.e., to make explicit

reference to each ANC issue and concern, to make specific findings

and conclusions with respect to each issue and concern, and to

acknowledge the ANC as the source of each issue and concern. Kopff

v. District of Columbia ABC Board, 381 A.2d 1372, 1384 (D.C. 1977).
57. The ANC also recommended that the applications be denied

because of their incompatibility with the CM landmark. Indeed, the

ANC specifically endorsed the views of the Commission and also
found that construction of the landscaped forecourt would destroy

the integrity of the landmark.

58. Reviewing the well known monuments of the District, it is

clear that for most of them, their historic landmark status would

have to include their landscape, e.g., the lawns of the White

House, the Capital, the Washington,and Jefferson Monuments. Much

of their nature would be destroyed by construction on their lawns,
even of an exceptional building.

59. While clearly not of that status, each designated

landmark under the Act has its own context that must be preserved

wherever possible.
60. The landscaped lawn of the CMS is vitally important to

the landmark because it establishes the building as a resort-like
apartment building and thus retains one of the important element of
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the landmark. In addition, the lawn is vital is establishing the
open-space character of Connecticut Avenue.

61. Furthermore,the Board not only designated the apartment
building as a landmark but designated the specific lots at issue

(the lawn) as part of that landmark.l

62. Therefore, we must find on balance that the Applicant

has failed to show that the construction would be compatible.

63. Rather we find the proposed construction would be

incompatible with the landmark because the design of the new
buildings would result in the destruction of an integral part of
the landmark.

Economic Hardship - Taking

64. In its proposed Findings of Fact and Conclusions of Law

in this matter (at 2), the Applicant, citing D.C. Code §5-1007(f),

argued for the first time that:
After due consideration of the applicable provisions of the

D.C. Code (1981 Ed.) and the relevant sections of Title 10 of

the DCMR, it is apparent that the issue of unreasonable

economic hardship is not a factor which the Mayor's Agent is

to take into consideration in a proceeding to determine if

permits for new construction are to issue.  The determination
to be made when permits for new construction are under review

by the Mayor's Agent is limited solely to the consideration of

whether the design of the building and the character of the

historic landmark are compatible.

65. However,at the hearing in this matter, the Applicant

claimed it had a right to the permit because of economic hardship
and introduced what it believed was evidence on the issue of its

1 Since the specific lots were designated as landmarks,
their status is strictly as lawns and it is impossible to find any
construction destroying the lawn as compatible.
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economic hardship.2

66. The Applicant does continue to argue that a denial of

these "permits would be tantamount to a taking of its property by

the government." (Tr. at 320-321)

67. The Applicant's sole evidence on this issue was that

there was a lost profit by not developing the property as

townhouses and that there was a cost attributed to maintaining the
property in its park-like condition-- both in terms of maintenance

and taxes.

68. The Applicant failed to produce any evidence showing that

it has made any investment in the eight (8) lawn lots, including

the amount it paid for the lots, its relationship with the prior

owner, and the amount of money earned from the lots since the time

of its original investment.

69. Further, the Applicant failed to demonstrate that the

cost of maintaining the lawn was not being included in the overhead

cost of the CMS apartment building, and, therefore being used in

computing allowable rents.3

70. At most, the Applicant has shown that it has no

investment in the land, and therefore will lose nothing by being

denied the permit applications. (The Applicant did not even submit

evidence on its cost to subdivide the property.)

71. However,the Applicant is correct, in that the government

has taken away the Applicant's right to do anything it wishes to
its piece of properties as it does with respect to any land that

has been designated historic (as well as any land in the District).
Nevertheless, having the government limit what one can do on their

property, is not an unlawful taking.

2
The Applicant, however, did not introduce any of the

evidence concerning "economic hardship" required pursuant to the
regulations 10 DCMR 2516.4.

3
The Applicant refused to deny when asked by the Opponents

if the lawn costs were included in the costs of the apartment
buildings.
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72. The record is clear that the Applicant purchased one

enormous lot with an apartment building and a large lawn.4 Even

after being denying the applied for construction permit, the

Applicant still has the same apartment building with the same

immense lawn.

73. In spite of the legal subdivision of the land which

comprises the CMS, the applicant remains the single owner of the
entire set of lots -- lot 106 and lots 107-114. There has been no

evidence of a separate investment in the lawn lots since the
property was purchased as a single parcel. Therefore, the only

proper analysis of the economic hardship argument requires

evaluation of the economics of the complete parcel.

74. Since the use of the lots as purchased continues without
restrictions, there has been no taking which rises to the level of
an improper government taking. See Penn Central Transportation Co.
v. City of New York, 438 U.S.104, 136 (1978) (where regulations

allows owner to continue to use property precisely as has been used

over last 65 years, indication that there is no taking).

75. Furthermore, continuing to use lots 107 through 114 as a

lawn allows the Applicant to attract tenants to the CMS and receive

higher rents for the CMS apartment units which face the lawn. (Tr.
172-73, 226-29, & Court Exs. 1, 4, 7-10, 12)

76. The Applicant has failed to demonstrate that the denial

of its construction permit would create an unreasonable economic

hardship or that it its tantamount to a government taking.

ORDER

ACCORDINGLY,it is this 8th day of March, 1992

ORDERED that the Applicant's request for a Permit to
construct on Lot 107, 108, 109, 110, 111, 112, 113, and 114, of

4 Had the Applicant attempted to subdivide the property
after it had been designated a landmark, the subdivision would have
required approval by the Mayor's Agent and based on the record as
it is, such subdivision would have been denied. However, the
Applicant can apply to have the lots rejoined and such assembly of
land would be granted under D.C. Code §5-1006.
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Square 2106 be, and the same is hereby, DENIED; and it is

FURTHER ORDERED that pursuant to 10 DCMR 2523.4, this Order

will take effect fifteen (15) days from the date of its service as

evidenced by the following Certificate of Service pursuant to 10
DCMR 2503.5(c).

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Decision &
Order was served this 8th day of March, 1993 by mailing a copy of
the same via U.S. Mail, postage prepaid to Ronald C. Jessamy, Esq.,
Jessamy, Fort & Botts, 1112 - 16th St, NW - Suite 820, Washington,
DC 20036, counsel of record for the Applicant, Jacqueline Prior,
Executive Director of the D.C. Preservation League, 918 F St, NW -
Suite 310, Washington, DC 20004, Anne Spielberg, Esq., and
Alexandra E. Acosta, Esq., Harmon, Curran, Gallagher & Spielberg,
2001 "S" St, NW - Suite 430, Washington, DC counsel of
record for both Cathedral Mansions South Tenants Association and
Woodley P a r k Community Association; a n d Phil Mendelson
Commissioner, ANC 3C 2737 Devonshire Pl - Suite #l, Washington, DC
2 0008.
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