
GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Office of Adjudication
613 G Street, NW - Seventh Floor

P.O. Box 37140
Washington, DC 20013-7200

(202) 727-7900
FAX (202) 727-7953

In the Matter of:
HPA #93-236
HPA #93-237
HPA #93-238

1717 - 1721 Rhode Island Ave, NW

DECISION AND ORDER
This Historic Preservation matter has a long history and, for

purposes of clarity, a brief history of the salient point of why

it is being revisited is necessary.

On December 22, 1987, a previous Mayor's Agent, Diane L.

Herndon, issued an Order that the demolition permits be issued.

Ms. Hendon determined that the demolition was necessary to allow

construction of a project of special merit and that the requested

demolition was consistent with the purposes of the Act. She also
concluded as a matter of law that the

". . . project adheres to the guidelines of the

Comprehensive Plan, particularly in (1) protecting and

enhancing the distinguishing qualities of historic

landscapes; (2) protecting the essential integrity of

the historic property and its sense of setting; and (3)

planning new construction. to be compatible in design,

configuration, color, texture, and character with the

historic property.

In 1989, the Applicants processed the raze permit

applications which were the subject of the December 22, 1987

Mayor's Agent order. The three permits were then renewed twice.

However, the Applicants permitted the permits to expire by

operation of law since they were not renewed within the required
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period of time. When the Applicant finally applied for the new

raze permits, the matter was referred to the Historic

preservation Review Board ("Board") and eventually to the Mayor's

Agent.
In an attempt to resolve an apparent conflict between the

Mayor's Agent's Order which granted the raze permits and the

construction code which requires that the permits expire in six

(6) months if they are not renewed, the present Mayor's Agent

scheduled a status hearing on May 26, 1993 to ascertain the

position of all parties. After providing all parties the

opportunity to brief the issue, by order dated August 25, 1993,

it was determined that the Applicants, having allowed the raze

permits to expire by their failure to renew, were now not

automatically entitled to have the permits reissued. However, if

the present plans were identical with those originally approved,

approval could very well be a ministerial act.

When the Applicant filed a new application for the. raze
permits and for a building permit to construct a lo-story office

building, a new set of building plans and elevations were

submitted. The Opposition maintains that the new plans contain

substantial changes. The Applicant maintains that the changes are

minimal and are necessary to comply with the new BOCA Code which

came into effect subsequent to the original applications and

approval.

Thus by Order dated November 9, 1993, a further pubic

hearing was set for the limited purpose of considering whether or

not there were any substantial changes in the plans of the

Applicant from those approved by the previous Mayor's Agent and

to appraise the present ability of the Applicant to complete the

project.

The further public hearing before the Mayor's Agent was held

on November 22, 1993. The parties present at the hearing were

the Applicant, K & C Associates Rhode Island Limited Partnership
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and the Archdiocese of Washington, D.C., represented by Whayne S.
Quin, Esq. and John T. Epting, Esq. of Wilkes, Artis, Hedrick &

Lane, Chartered and the parties in Opposition, the DuPont Circle

Citizens Association, Committee of 100 on the Federal City,

Residential Action Coalition, Hotel Tabard Inn and the General

Federation of Women's Clubs, represented by Andrea C. Ferster,

Esq. The Advisory Neighborhood Commission 2-B and David Nabeel,

owner of the iron Gate Restaurant also appeared and testified in

opposition.

FINDINGS OF FACT

Based on the evidence presented and the record as a whole

the following findings of fact are made -

1. There are changes in the new plans which are dictated

by reason of recent changes in the BOCA Code and are acceptable.

2. However, on the north elevation several windows were

added and their addition was not required by the BOCA Code. (Tr.

214, 218)

3. On the east elevation, windows were added down the

alley which were not required by the new BOCA Code. (Tr 215)

4. The three arched windows in the gable to the south is a

change which is not due to the BOCA Code. (Tr. 215)

5. In the south elevation, the set back was increased from

that originally approved. In the new plans the set back starts on

the sixth floor. It was originally approved to start on the ninth

floor. (Tr. 220 - 221)

6. The above changes which are not required by the BOCA

Code constitute a substantial change from the plans previously

approved and these changes, represented by the Applicant as 'de

minimis,' must be approved by the Board.

7. Sufficient evidence was introduced during the course of

the further public hearing of the Applicant's present financial

ability to complete the project.

In the Matter of 1717 - 21 Rhode Island Ave, NW
HPA #93-236, #93-237 & #93-238

Page 3 of 5 Pages



CONCLUSIONS OF LAW

Based on the foregoing findings of fact the following

conclusions of law are made:

JURISDICTION

8. D. C. Code §5-1007 sets forth the Mayor's authority

(which has been delegated to. the Mayor's Agent) and procedures

with respect to issuing new construction permits.

9. Administrative Issuance 2-54D, dated August 2, 1994,

delegated the authority to conduct hearings as the Mayor's Agent

for Historic Preservation under sections 5 through 9, 12 and 13

of D.C. Law 2-144, the Historic Landmark and Historic District

Protection Act of 1978 (the "Act") to the undersigned.

NEW CONSTRUCTION CHANGES

10. The above changes which are not required by the new

BOCA Code are changes to the plans originally approved by the

Board.

11. While the changes may not be substantial in number,

they do bring about a substantial change in the building,

particularly the change in the set back.

12. The changes referred to in paragraphs 2, 3, 4, 5 supra

only must be referred back to the Board for its approval prior to

the issuance of any new permits for construction.

FINANCIAL ABILITY

13. At the present time, the Applicant possesses sufficient

financial ability to complete the project.

ORDER

ACCORDINGLY, it is this 19th day of August, 1994

ORDERED that the changes referred to in paragraphs 2, 3, 4,

5 supra only be, and the same are hereby, referred back to the

Board for its approval; and it is

FURTHER ORDERED that any consideration of the Board be

restricted solely to those matters referred to in paragraphs 2,

3, 4, 5 supra; and it is
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FURTHER ORDERED that the matter be scheduled with the Board

be on an expedited manner; and it is

FURTHER ORDERED that pursuant to D.C. Code §5-1012(a) this

Decision and Order shall not become final until fifteen (15) days

after issuance.

Judge
- D.C. Law 2-144
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