
GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Office of Adjudication
613 G Street, NW - Seventh Floor

P.O. Box 37140
Washington, DC 20013-7200

(202) 727-7900
FAX (202) 727-7953

In the Matter of:

#2 - 6th Street, NE
Washington, DC

HPA #93-312

DECISION & ORDER
Parties present at the Hearing before the Mayor's Agent: Joyce E.

Palmer, Applicant and Glen Leiner, Historic Preservation Division
of the Department of Consumer & Regulatory Affairs, Building & Land

Regulation Administration.

FINDINGS OF FACT
Based upon the evidence presented and the record as a whole, the

following findings of fact are made -

1. Joyce E. Palmer, the Applicant, has owned the premises

known as #2 - 6th Street, NE, Washington, DC 20002 for
approximately two years, but is not a resident of the premises at

issue.

2. On or about April 7, 1993, she made application for a
permit to "replace approximately 12 - 15 vinyl windows...with

REPCO, tilt, double glazed vinyl." She selected these particular

windows so that the exterior [of the building] would remain

unchanged. The house has about 50 windows. (Ex #7)

3. On or about April 27, 1993, the Applicant requested that

". ..my permit application to replace approximately 12 to 15 vinyl

windows be approved. Although this house has about 50 windows,

about 12 to 15 windows leak, are broken or sag. The existing

windows are vinyl and have no historical significance. The tenants

have complained about their high heating bills and replacement of
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these few windows should help their energy bills." The Applicant

continues, "I am providing the manufacturere (sic) literature for

the Repco vinyl replacement windows which I wish to install. These

were selected as they will look exactly as the others (existing

windows) appear. I have no desire to change the exterior

appearance of the house." (Ex #6)

4. The Historic Preservation Review Board (HPRB) considered

the application at its regular monthly meeting on May 19, 1993.

Although notified that her application was to be considered at the

HPRB meeting on May 19, 1993, the Applicant chose not to appear.

5. Glen Leiner in presenting the Staff's report recommending

against the application because it is "...not consistent with the

purposes of D.C. Law 2-144," stated,

"...The vinyl window units currently in place are out of

character with the historic residence because they fail to

resemble the appearance of traditional wooden units, which are

the only known type to have been employed on such

architecture. The staff would prefer a more preservation-

minded approach, which specifies appropriate wooden window

units with profiles, dimensions, and craftsmanship that match

those of surviving examples on contemporary residences. The

staff cannotendorse the installation of vinyl windows, either

for the first or second time, especially when the previous

installation of such units has clearly demonstrated their

inappropriateness for the property and its surroundings." (Ex

#5)
6. During the hearing before the HPRB, Georgene Reed1

stated, "We are strongly opposed to vinyl windows. Number 2 6th

St, NE is on a very prominent corner on East Capitol St, and that's

1
Georgene Reed was not present at the Mayor's Agent's

Public Hearing. In response to a question by the Mayor's Agent as
to her identity, Mr. Leiner volunteered that she was a
'Representative of the Capitol Hill Restoration Society.' (Tr 22)
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even more reason for it not to have vinyl windows...And,

incidentally, wood windows, double -glazed are available for the

same price as vinyl windows, price is not a problem." (Ex #5)

7. During the hearing before the HPRB, it was also

represented by the HPRB Staff that the windows to be replaced are

at least twenty (20) years old. Applicant made no representation

contradicting HPRB Staff's representation that her windows are only

twenty (20) years old.

8. The Mayor's Agent takes 'judicial notice' that the

premises in question is located within the Capitol Hill Historic

District which was so designated on November 8, 1964.

9. On or about May 20, 1993, the Applicant was advised of

the decision of the HPRB not to issue the requested permit since

the 'window replacement is not consistent with the Act.' (Ex. #4)

10. The decision of the HPRB also contained notice of the

Applicant's right to a public hearing and the three (3) grounds for

such appeal, namely, -
(A) the proposed alteration is necessary to construct a

project of special merit;

(B) failure to issue the permit will result in unreasonable

economic hardship to the owner; or

(C) the proposed alteration is consistent with the purposes

of Section 2(b) of D.C. Law 2-144.

11. By letter dated May 26, 1993, the Applicant requested a

public hearing and gave notice that she intended "..to claim

exception in all three of the possible claims." She further stated

that "... this small job should not fall within the review authority

of D.C. Law 2-144, as nothing historical was being replaced and no

change in the exterior was planned. The 'character' of these

broken and leaking windows detract from the property not enhance

it." (Ex #3)
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12. Notice of the public hearing before the Mayor's Agent was

given to the Applicant, the ANC and other property owners pursuant

to 10 DCMR 2515.2(a). (Ex #1 & #2)
13. The tenants of #2 6th St, NE have jointly signed a letter

attesting to the high utility bills (in the range of $500 per

month) and supporting the Applicant in her request for a permit to

replace the broken and leaking windows. (Appl #4)

14. Applicant submitted a copy of page 6 of the Washington's

Hill Rag , May 21, 1993 edition which contained a letter to the
Editor regarding "The Windows of Capitol Hill" which was written by

Juliette Lang Cahn, Executive Director, Vinyl Window and Door

Institute, 355 Lexington Avenue, Ny, NY 10017.

15. According to Ms. Cahn's letter - "All vinyl windows are

custom made. This offers the remodeler of a (sic) historic home

the opportunity to ensure that replacement windows adhere to the

original historical appearance. In many instances vinyl windows

will replicate exactly the appearance of wooden sash." (Appl #5)

16. The HPRB Staff's position and recommendation remained

unchanged. (Test. of Glen Leiner)

17. Applicant's presentation consisted solely of her
representation that she was replacing only 12 - 15 existing vinyl

windows which are broken and that there is nothing historical being

removed or replaced. In support of this representation, the

Applicant introduced into evidence - 1) a signed, undated letter

containing the request of the Applicant to replace 12 - 15 vinyl

windows (Appl #2); 2) literature of the manufacturer REPCO on

Series 5000 Double Hung, Slider and Picture Window (Appl #3); 3) a

'To Whom It May Concern' letter of the tenants of #2 -6th St, NE

supporting the request of the Applicant (Appl #4); and 4) a copy of

page six of the May 21, 1993 edition of the Washington's Hill Rag

which contains a 'Letter to the Editor' submitted by Juliette Lang

Cahn, Executive Director of the Vinyl Window and Door Institute in

New York City. (Appl #5)
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CONCLUSIONS OF LAW
Based on the foregoing findings of fact, the following

conclusions are made:

Jurisdiction
18. Pursuant to DC. Code §5-1005, before the Mayor may issue

a permit to alter the exterior of an historic district, the Mayor

shall review the application in accordance with this section. The
HPRB, after reviewing the evidence at its May 19, 1993 meeting
denied the application as inconsistent with the purposes of D.C.

Law 2-144. Pursuant to 10 DCMR 2508-7, Applicant requested a

hearing before the Mayor's Agent. Administrative Issuance 2-54A,
dated July 18, 1991, delegated the authority to conduct hearings as

the Mayor's Agent for Historic Preservation under sections 5

through 9, 12 and 13 of D.C. Law 2-144, the Historic Landmark and
Historic District Protection Act of 1978 (the "Act") to the

undersigned.

Special Merit

19. The standard for review for a permit for alteration to an

historic district is D.C. Code §5-1005(f), which requires that no

permit shall be issued unless the Mayor's Agent finds that the

issuance is "necessary in the public interest."

20. The term "necessary in the public interest" is defined as

consistent with the purposes of the Act, as set forth in §5-1001(b)

or necessary to allow "a project of special merit."

21. The Applicant failed to present any evidence that her

project is one of "special merit." Rather she believes that her

project should be approved because she is merely replacing existing

vinyl windows. Thus the Applicant failed to sustain her burden of

proof on her claim of special merit.

Economic Hardship

22. D.C. Code §5-1005(g) provides that - "In any instance

where there is a claim of unreasonable economic hardship, the owner

shall comply with the requirements of subsections (f) and (g) of
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§5-1004.

23. The referenced subsections require the Applicant to file

at least twenty (20) days prior to the public hearing certain

specified financial information.

24. The Applicant never presented any of the required
financial information regarding the premises either prior to or

during the hearing and accordingly has failed to sustain her burden

of proof on her claim of economic hardship.

Consistent with the Purposes of the Act
25. D.C. Code §5-1001(b) defines the purposes of the act (in

pertinent part) as follows -

(A) To retain and enhance those properties which contribute

to the character of the historic district and to
encourage their adaptation for current use;

(B) To assure that alterations of existing structures are

compatible with the character of the historic district.

26. The installation or the replacement of existing windows

is considered to be an 'alteration.'

27. The HPRB Staff in its report and in its testimony before

the HPRB stated that "the vinyl window units currently in place are

out of character with the historical residence because they fail to

resemble the appearance of traditional wooden units, which are the

only known type to have been employed on such architecture....The

staff cannot endorse the installation of vinyl windows, either for

the first or second time, especially when the previous installation

of such units has clearly demonstrated their inappropriateness for

the property and its surroundings." (#5, p. 148-9)

28. The Capitol Hill Historic District was so designated on

November 8, 1964 approximately ten (10) years before the

installation of the vinyl windows Applicant now seeks to replace.

29. This staff report clearly indicates that vinyl windows
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are neither contributory nor compatible with the character of the

historic district.

30. The Applicant sought to overcome this hurdle through the

introduction into evidence a copy of Juliette Lang Cahn's Letter to

the Editor of the Washington's Hill Rag, May 21, 1993 edition. Ms.

Cahn, the Executive Director of the Vinyl Window and Door Institute

in New York City, states in pertinent part,

All vinyl windows...are custom made. This offers the

remodeler of a historic home the opportunity to ensure that
replacement windows adhere to the original historic

appearance. In many instances vinyl windows will replicate

exactly the appearance of wooden sash." (Emphasis Added)

(Appl #5)
31. While the Applicant in introducing Ms. Cahn's letter may

have cast doubt on the Staff Report's blanket recommendation

against all types of vinyl windows, she has failed to overcome that

part of the Report which states, "The staff cannot endorse the

installation of vinyl windows, either for the first or second time,

especially when the previous installation of such units has clearly

demonstrated their inappropriateness for the property and its

surroundings." (Emphasis Added)

32. The Applicant has failed to sustain her burden of proof

that the vinyl windows selected are appropriate for the property,
its surroundings and thus for the Historic District.

33. Thus the Applicant has failed to sustain her burden of

proof that the desired replacement windows are consistent with the

purposes of the Act.
ACCORDINGLY, it is this 27th day of September, 1993

ORDERED that for the reasons stated above, the permit be, and

same is hereby, DENIED; and it is

FURTHER ORDERED that the application be, and the same is

hereby, DISMISSED WITH PREJUDICE; and it is
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FURTHER ORDERED that pursuant to D.C. Code §5-1012(a) this

Decision and Order shall not become final until fifteen (15) days

after issuance.
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