
GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Office of Adjudication
613 G Street, N.W. - Seventh Floor

Washington, D.C. 20013-7200
(202) 727-7900

IN THE MATTER OF: :
The Victor Building : HPA 93-466
724 9th Street, N.W. :
Banyan Management

DECISION AND ORDER

FINDINGS OF FACT

Based on the evidence presented and the record as a whole the

following findings of fact are made -

Parties

1. The parties present at the hearing before the Mayor's

Agent held on September 23, 1993, (transcript of this hearing is

referred to as "2nd MA Tr.") were: Louis P. Robbins, Esquire and

Norman M. Glasgow, Jr., Esquire, of Wilkes, Artis, Hedrick &

Lane, Chtd., on behalf of the Applicant; Richard Longstreth, on

behalf of the Committee of 100 on the Federal City ("Committee");

and Jacqueline Prior, on behalf of the D.C. Preservation League

("the League"). The Committee and the League appeared as parties

in support of the application. The affected Advisory

Neighborhood Commission 2C ("ANC") filed its timely written

support of the application. There is no opposition to the

application. (2nd MA Tr. 42)

Background and Procedural History

2. This application for partial demolition of the Victor

Building, known as HPA No. 93-466 (Square 375, Lot 817), is the

third such application to come before the Mayor's Agent.1 By

Order and Decision dated March 31, 1993, the Mayor's Agent denied

HPA NO. 92-535, the first applicationfor partial demolition.2

1
The second application was filed for consideration, but

never heard. See infra. paragraphs 21-30
2

The March 31, 1993 Order of the Mayor's Agent has been
(continued...)



Although there are significant differences between the two

applications, it is deemed appropriate to adopt and incorporate

herein the following Findings of Fact and Conclusions of Law from

HPA No. 92-535.3

3. [1.] The Victor Building, located at 724-726 Ninth

Street, N.W., Washington, District of Columbia was constructed in

three phases ("the Victor Building" or "the Building").

4. [2.] The original six story building, constructed in

1909, was designed by Appleton P. Clark in the Renaissance

Revival style and consisted of an eight-bay by three-bay style

structure at the corner of 9th Street and G Place, N.W.

(Uncontested)

5. [3.] In 1911, an addition consisting of four bays was

added along G Place. This addition was also designed by Appleton

P. Clark in the Renaissance Revival style and contained six

stories and extended the building 40 feet to the rear.

(Uncontested)

6. [4.] A second addition was added in 1925. This

addition (or third phase) extended the 9th Street frontage by 47

feet with a depth of 54 feet containing eight stories. Two
stories were also added above the three bays of the 1909 building

for a depth of 54 feet. This addition was designed by Waddy B.

Wood in the Classical Revival Style. (Uncontested)

7. [5.] All three phases were commissioned by the same

client, patent attorney Victor Evans. (Uncontested)

2(... continued)
appealed by the Applicant. By agreement of the parties, the
Mayor's Agent's reconsideration of that order has been held in
abeyance until the order on this matter 93-466 has been issued.
If HPA 93-466 is approved, Applicant would withdraw that motion
and appeal. (2nd MA Tr. 10, 21)

3
The relevant Findings of Facts from the HPA 92-535 are

quoted in full with their original paragraph numbers in brackets.
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8. [6.] The Historic Preservation Review Board (the

"Board") found that all three phases were built for the same

purpose, to house his expanding law practice. [footnote deleted]

{Uncontested)

9. [7.] Both Appleton P. Clark and Waddy B. Wood were

noted architects in Washington. (Uncontested)

Designation Hearing

10. [8.] In 1991, the League, filed an application to

designate the Victor Building as an historic landmark under the

Historic District Protection Act of 1978 (D.C. Law 2-144) ("the

Act").

11. [9.] The entire Victor Building, including all three

phases, was designated an historic landmark under the Act on

April 15, 1992. (Uncontested)

12. [l0.] The Board designated the entire Building, under

two separate historical considerations, to be significant to the

early twentieth century. The first dealt with its historical

significance in the patent business and overall civic attitude of

that time ("historical significance"). , The second consideration

dealt with its architectural significance ("architectural

significance"). (Uncontested)

13. [11.] With respect to the Wood addition the Board

specifically found it to be of historical significance in

representing the development of the patent business in Washington

and to the overall civic attitude of the time -- of classically-

derived styles -- in the national capital. [footnote deleted]

14. [14.] At the July 15, 1992 Board Meeting, the

Applicant represented that the loss of the 1925 addition to the

landmark would be justified by the alleged benefits of the

Applicant's commitment to undertake a restoration of the 1909 and

1911 portions of the landmark exterior, as well as "period

restoration" of the building's interior, and to construct a new,

separate building of exemplary architectural design that would
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occupy the remainder of the block's 9th Street frontage.

(Transcript ("Tr. ") of 7/15/96 Board Meeting 201-230)

3rd Board Meeting - 1st Application

15. [19.] On August 24, 1992, the Applicant applied for a

permit for partial demolition under §5 of Historic Landmark and

Historic District Protection Act of 1978 (the "Act") (D.C. Code

§5-1004). Pursuant to the permit, the Applicant proposed to

demolish the 1925 addition. At the same time, the Applicant

filed for a request for subdivision to combine the adjoining

eleven lots to the lot of the Victor Building. (Uncontested)

Mayor's Agent Hearing

16. [24.] Because the proposal involved partial demolition

of a landmark, the Board referred the subdivision and demolition

applications to the Mayor's Agent for review, as required by the

Act. (9/16/92 Approved Staff Report 2)

17. [26.] The Applicant claim[ed] the need for the

renovation is reflected in its present problem in obtaining new

tenants. (Tr. 25)

18. [27.] All parties agree that the interior of the

building was not designated a landmark. (MA Tr. 61-62, 73 & Opp.

Proposed Finding of Fact #16)

19. [29.] All sides agree that the Building in its current

state reflects its entire history by reflecting the trends in the

development of Washington. (MA Tr. 116 & Opp. Findings of Fact

#18)
20. [32.] Testifying in opposition to the applications

were Emily Eig, an architectural historian with Traceries (as an

expert in architectural history and in the application of the

Secretary of Interior's Standards for the Treatment of Historic

Properties), on behalf of the Opposition, MA Tr.129-162;

Jacqueline Prior, on behalf of the League, MA Tr. 204-206;

Kathryn A. Eckles, on behalf of the Residential Action Club, MA

Tr. 212-215; Anne Sellin, on behalf of Midway Civic Association,
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MA Tr. 215-217; Sally Berk, on behalf of the Sheridan Kalorama

Association, MA Tr. 217-220; and Elizabeth Jones, on behalf of

the National Trust for Historic Preservation in Washington DC.,

MA Tr. 222-226; Russell Keune, Vice-President of International

Council of Monuments and Sites (as an expert in architectural

history and historic preservation); Richard Longstreth, professor

of architectural history and historic preservation at George

Washington University (expert in architectural history and

historic preservation), MA Tr. 167-193'.

2nd Application - HPA NO. 93-381

21. On May 18, 1993, the Applicant filed a second

application for partial demolition of the Victor Building, HPA

No. 93-381, which was identical in all respects to HPA 92-535.

22. Notice of the filing of an application for partial

demolition of the Victor Building was printed in the June 4, 1993

edition of the D.C. Register, 40 DCR 3602.

23. On June 14, 1993, the Applicant requested the Mayor's

Agent to grant a "special merit" hearing on the second

application for partial demolition. Copies of this letter were

sent to all parties in HPA No. 92-535. (2nd MA Tr. 5)

3nd Application - HPA No. 93-466

24. On June 30, 1993, the Applicant filed a third

application for a permit for partial demolition -- HPA No. 93-466

-- based-on a compromise solution for the redevelopment of the

site which is being explored with the League, the Committee, and

Art Deco. The Applicant requested that HPA No. 93-466 be placed

on the Board's July 21, 1993 agenda. (2nd MA Tr. 8-9)

25. HPA No. 93-466 calls for the retention, restoration and

rehabilitation of all the facades of the Victor Building along

9th Street, N.W. (including the 1925 addition), G Street, N.W.,

and a 40-foot section of the alley; retention of the existing

floor plates and structural system of the 1909-1911 portion of

the building and the two floors of the 1925 addition above the
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1909 building; demolition of the interior lot elevations of the

building; demolition of the structural system of the 1925

addition to the building adjacent to the 1909 building; and

construction of a new mixed-use office addition to the landmark

building on the adjacent property to the north. In general HPA

93-466 minimizes the amount of demolition necessary to create an

acceptable redevelopment project. (2nd MA Tr. 27)

26. On or about July 11, 1993, the Board gave notice that

it would consider HPA No. 93-466 on July 21, 1993.

27. On July 15, 1993, the Mayor's Agent noticed a hearing

for September 23, 1993, on the reconsideration of HPA No. 92-535

whereby the Applicant was claiming that the proposal was for a

project of special merit. The notice was published at 40 D.C.

Reg. 5351 (1993).

28. On July 21, 1993, the Board heard HPA No. 93-466. At

that meeting, the League, the Committee, and Art Deco supported

the application and the Board recommended approval of it as

consistent with the purposes of D.C. Law 2-144, the Historic

Landmark and Historic District Protectjon Act of 1978, as amended

(the "act") (D.C. Code §5-1001, et seq. (1989 Repl. Vol).

29. By letter dated July 30, 1993, the Applicant advised

the Mayor's Agent that it and the League, the Committee and Art

Deco had "agreed to a compromise solution for the redevelopment

of the site." The Applicant further advised that the compromise

solution required a revised scheme for the site and requested, on

behalf of all parties in the earlier case, a pre-hearing status

conference.

30. On September 15, 1993, the ANC advised the Mayor's

Agent that it supported the compromise solution. (HPA 93-466)

31. As a preliminary matter at the September 23, 1993,

hearing, the Mayor's Agent determined that there has been

reasonable notice of the nature of the hearing and the issue

involved, viz., partial demolition of the Victor Building
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pursuant to application 93-466. The third application (93-466)

was then heard on the merits.

32. Currently, in its "as is" condition, leased to 46

percent of capacity, the Victor Building produces a net loss of

$307,000 annually. Even at full occupancy, losses are estimated

to be approximately $250,000 annually. (2nd MA Tr. 31)

33. The Victor Building is not economically viable in its

present configuration. The only way to ensure its survival and

adaptation for current use is to incorporate it into a new

redevelopment project. (2nd M.A. Tr. 32, 38-42, 46-47, 56)

Summary

34. The stated position of the Committee clearly reflects

the difference between the prior and pending proposals:

If the current Victor Building proposal is realized no one

will be able to tell by looking at the exterior that

anything has been done, save cleaning, repair and

replacement of some of the lost or damaged parts. It will

appear as its own building. The precinct will be enhanced

with an addition that is harmonious with and does not

overpower its historic neighbor.

It is a solution that conveys the past with accuracy and

respect, as well as one that acknowledges the realities of a

present. It is a compromise without question, but it is one

in which we can take pride. We are delighted to appear

before you again, less than a year after the previous

hearing on this case, with a scheme we can so heartily

endorse and hope that you will share our enthusiasm for a

victory hard won.
* * *

The previous demolition, in my opinion radically changed the

appearance of the building. It was bringing it back to

something that had not existed in that form for almost 70

years. It was that aspect which we testified before you
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last November that we considered an aberration within the

context of current preservation practice. (M.A.Tr. at 83-84)

35.The project proposed by Applicant, does not destroy any

of the street facades of the Victor Building and only demolishes

non-street facades portions retaining approximately 80% of the

building. (2nd M.A. Tr. 33, 62)

36. Furthermore, the project also retains the historic

lobby as a separate space accessible to the public. (2nd M.A. Tr.

87)

CONCLUSIONS OF LAW

Based on the foregoing findings of fact the following

conclusions of law are made:

Jurisdiction

37. Pursuant to D. C. Code 55-1005, before the Mayor may
issue a permit to alter the exterior of a historic district, the

Mayor shall review the application in accordance with this

section. The Board, after reviewing the evidence at its February

19, 1992 meeting, denied the application as inconsistent with the

purposes of D.C. Law 2-144. Pursuant to 10 DCMR 2508-7,

Applicant requested a hearing before the Mayor's Agent.

38. Administrative Issuance 2-54A, dated July 18, 1991,

delegated the authority to -conduct hearings as the Mayor's Agent

for Historic Preservation under sections 5 through 9, 12 and 13

of D. C. Law 2-144, the Historic Landmark and Historic District

Protection Act of 1978 (the "Act") to the undersigned.

39. The application for the demolition permit was referred

to the Board for its recommendation pursuant to D.C. Code §5-

1004(b). At its public meeting of July 21, 1993, the Board

adopted the compromise plan HPA 93-466 and recommended the

issuance of the demolition permit.
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Constructive Notice

40. The issue was raised sua sponte at the beginning of the

Mayor's Agent hearing of September 23, 1993, as to whether there

had been proper notice, because the notice of the hearing had

originally been to consider the partial demolition of the Victor

Building under proposal HPA 93-381, and instead the hearing would

considered HPA 93-466.

41. While the notice for the September hearing which was

printed in the D.C. Register had a different HPA number, the

basic information of the subject to be considered at the hearing

was accurate. Furthermore, not only were all interested parties

notified, including the effected ANC, but each party had received

a copy of Applicant's letter to the Mayor's Agent requesting that

Application HPA 93-466 be considered in lieu of HPA 93-381, had

filed statements in support of HPA 93-466 and at the hearing

waived any notice requirement.

42 . Notice in this case does comply with the requirements

of due process. As explained in Mullane v. Central Hanover Bank

and Trust Company, 339 US 306, 314 (1950).

due process requires notice reasonably calculated under all

the circumstances to apprise interested parties of the

pendency of the action and afford them an opportunity to

present their objections.

(See also Russell v. District of Columbia Board of Zoning

Adjustment, 402 A.2d 1231, 1234 (DC App. 1979) concerning a lot

variance hearing); Goldberg v. Kelly, 397 US 254, 268-69 (1970)

and Reeve Aleutian Airways, Inc. v. USA, et al., 982 F2d 594 (US

Ct of App - DC Cir. 1993). .

Demolition

43. In HPA No. 92-535, the Mayor's Agent denied the

Applicant's request to demolish the entire 1925 addition. The

Applicant, with the support of the League, the Committee, and Art

Deco, has now submitted a new request that significantly differs
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from the prior application. Instead of demolishing the 1925

addition, the Applicant now proposes to retain all of the primary

elevations of the building, and all the street facades and

structural portions of the 1925 addition above the 1909-1911

building will be retained. All three phases of the building's

construction history will continue to be represented as presently

viewed from the street. The architectural nature of the building

and the historical aspects of the building as it represents an

evolving early-twentieth century office building will be

preserved.

44. Pursuant to the Act, no demolition permit shall be

issued:

unless the Mayor['s Agent] finds that issuance of the permit

is necessary in the public interest, or that failure to

issue a permit will result in unreasonable economic hardship

to the owner. D.C. Code §5-1004(e)

45. Since the Applicant makes no claim under "unreasonable

economic hardship," the Applicant must show that the permit is

"necessary in the public interest."

46. D.C. Code §5-1002(10) defines "necessary in the public

interest" to mean

consistent with the purposes of this subchapter as set forth

in §5-1901(b) or

necessary to allow the construction of a project of special

merit. (emphasis added)

47. The Applicant asked that the decision not be based on a

project of special merit. Thus Applicant must meet solely the

test set forth in D.C. Code §5-1001(b). That section specifies

that "[w]ith respect to historic landmarks" its purpose is

(A) To retain and enhance historic landmarks in the District

of Columbia and to encourage their adaptation for current

use; and

(B) To encourage the restoration of historic landmarks.
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48. The Mayor's Agent notes that the League took the

position before the Board in HPA No. 92-535 that 'demolition of a

contributing portion of a designated historic landmark could

never be consistent with the purposes of the act." Finding 15

supra. The Mayor's Agent questioned the representative of the

League concerning the League's apparent inconsistency. the
League's representative responded "that there are some instances

where sacrifices of some minor portion of a building is

appropriate for the greater good of the building and the

preservation of the full history." M.A. Tr. at 89. The League's
position herein was the result of review of "a particular

proposal on the facts of the particular case." Id. at 90.

49. The League succinctly explained

1993 post hearing filing:

After much deliberation, [the League]

this was one of the occasions where a

in its October 14,

finally concluded that

minor surgery

involving non-public spaces is justified to achieve the goal

of adapting an historic building pursuant to the intent of

the Historic Preservation Act.

50. The good faith efforts of the Applicant and the

preservation community to work together and develop a project

that all parties can support is laudable. This, of course, is in

sharp contradistinction to last year's proceeding.

51. The Act however, still requires that the Mayor's Agent

find that the proposed partial demolition is consistent with the

purposes of retention and enhancement of landmarks, adaptation of

landmarks for current use and restoration of landmarks.

52. The Applicant presented its conceptual design for the

new mixed-use office and retail building to be added to the

Victor Building. The proposed partial demolition will allow the

Victor Building to be retained, enhanced, and adapted for current

use by incorporating it into a new income-producing office and
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retail structure which will subsidize that retention,

enhancement, restoration and adaptation of the landmark.

53. ANC 2C advised the Mayor's Agent of its support for the

compromise solution as a project that is consistent with the

purpose of the preservation law.

54. Based on the record in this proceeding the Mayor's

Agent concludes that the proposed partial demolition is

consistent with the purposes of the Act. The Applicant has

carried its burden of proof and demonstrated that the partial

demolition will permit the retention, enhancement, restoration

and adaptation for current use of the Victor Building. However,

since the Mayor's Agent is basing this decision on the compromise

plan and testimony concerning the proposed plan for

rehabilitaion, such demolition'shall not occur until building

plans are approved by the parties and the Board.

ORDER

Based on the above findings and conclusions of law, it is

this 25th day of October, 1993

ORDERED that the Applicant's request number HPA 93-466 for a

permit for partial demolition on Lot 817, of Square 375 be, and

the same is hereby, GRANTED; and it is

FURTHER ORDERED, that the demolition permit shall only be

issued simultaneously with the issuance of a construction permit

approved by the parties and the Historic Preservation Review

Board; and it is

FURTHER ORDERED that pursuant to D.C. Code
Decision and Order shall not become final
after issuance.

§5-1012(a) this
fifteen (15) days
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