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CASES REPORTED

In the Matter of: 507-525 11th St,
NW; 1005-1021 E St, NW; 1010-1014 F
St, NW. HPA #94-157 through 94-175.
Issued July 28, 1994. DONALD J.
SHEEHY, Chief Administrative Law
Judge.

DECISION AND ORDER

The hearing before the Mayor’s
Agent was held on June 22, 1994. The
only party present at the hearing was
the Applicant, 555 11th Limited
Partnership, represented by Whayne S.
Quin, Esq. of Wilkes, Artis, Hedrick
& Lane, Chartered. Richard Ruben of
the Lawrence Ruben Company presented
the case for the Applicant. Anne
Adams of Wilkes, Artis, Hedrick &
Lane, Chartered, George Hartman and
Graham Davidson of Hartman Cox, Steve
Sher, Director of Zoning Services for
the law firm of Wilkes, Artis,
Hedrick & Lane, Chartered, and John
Fondersmith, Chief of the Downtown
Sect ion  o f  the  D.C. O f f i c e  o f
Planning all testified in support of
the Applicant. No one appeared in
opposition to the application.

FINDINGS OF FACT

Based on the evidence presented
and the record as a whole the
following findings of fact are made -

1. The nineteen (19)
buildings, all vacant, for which
permits for demolition and partial
demolition are being sought are
located in the western portion of
Square 347, bounded by 11th, E and F
Streets, NW. Square 347 is located
within the boundaries of the
Pennsylvania Avenue national Register
of Historic Places.

2. Four buildings, 1010 and
1014 F Street, NW, 509 and 513 11th
Street, NW have been determined by

the Historic Preservation Review
Board (HPRB) to be non-contributing
buildings in the historic district.
The remaining buildings contribute in
varying degrees t o  t h e  h i s t o r i c
district. None of the buildings has
been individually designated as an
historic landmark.

3. The Applicant proposes to
demolish twelve (12) of the buildings
on the site (including the four non-
contributing buildings), relocating
and reconstructing two facades within
the site, and retain and restore
seven other facades (two on 11th St,
NW and five along E Street, NW.)

4. These applications for
permits to demolish and partially
demolish the subject buildings in
Square 347 on Lots 807, 808, 809, 20,
811, 812, 813, 814, 815, 816, 802,
803, 804, 805, 17, 806, 10, 827 and
817 are the second such applications
to come before the Mayor’s Agenct.
By Order and Decision dated October
22, 1988, the then Mayor’s Agent
determined that demolition was
necessary in the public interest in
order  to  construct  a  pro jec t  o f
special merit. That order remains
valid.

5. The Applicant purchased
the site in July, 1993 and after
redesigning the project applied in
January 31, 1994 for Conceptual
Design Review of new construction as
well as permits to demolish or
partially demolishnineteen buildings
as necessary to construct a project
of special merit. All applications
were re ferred  to the Historic
Preservation Review Board (HPRB.)

6. On April 21, 1994, the
HPRB adopted its staff Report and
Recommendation on the application for
demolition and partial demolition,



continue to be favorably impressed by
your firm’s willingness and ability
to honor its commitments as agreed.”
(Tr. 16-18 & Ex. #6)
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finding that the demolition of the
four non-contributing buildings was
consistent with purposes of D.C. Law
2-144 and that the demolition and
partial d e m o l i t i o n  o f the
contributing buildings on the site
was not consistent with the purposes
of the Act. However, with respect to
the new construction, the HPRB
approved the revised designs in
concept, with the recommendation to
the Mayor’s Agent that they
s u b s t a n t i a l l y improve the
preservation aspects of the special
merit project.

10. The reconfiguration on a
single floor of the five (5) movie
theaters with approximately 1,300
seats which exceeds the requirement
for arts uses on the site, is
considered a major contribution to
the E Street entertainment spine and
a distinctive element in the special
merit nature of this project.

7. On A p r i l  2 4 , 1994,
Applicant requested a public hearing
before the Mayor’s Agent as required
and filed its intention to present
testimony and evidence to support its
claim that al l the requested
demolition and partial demolition are
necessary in the public interest in
order  to  construct  a  pro jec t  o f
special merit.

11. The Comprehensive Plan
requires the Applicant to dedicate
28,000 square feet to arts uses.
(Tr. 72 & Ex #15) However, the
Applicant is dedicating more than
37,000 square feet to the arts uses
in the f ive movie theaters with
approximately 1,300 seats.

8. Notice of hearing before
the Mayor’s Agent appeared in the
D.C. Register on May 13, 1944 and
proper notice was given to the ANC
and all proper parties.

9. As part of demonstrating
its capacity to complete the project,
the Applicant introduced a letter
dated May 24, 1994 from the Chemical
Bank, 380 Madison Ave, New York, NY
which expresses an “interest on
behalf  of  Chemical Bank in the
possible f i n a n c i n g  o f your
development of 555 11th St.” The
letter continues, “...[A]s you know,
Chemical has maintained a banking
relationship with the Lawrence Ruben
Company for over 20 years. We have
extended substantial credit
facilities and have acted as lead
lender in syndicated bank loans. We

12. The Applicant has agreed
to honor the existing agreements with
ANC 2C, namely, giving f irst
p r e f e r e n c e  t o qualified area
residents referred to developer by
ANC-2C for jobs during the
construction and/or renovation phase,
making an effort to insure that at
least fifty-one percent (51%) of the
construction and/or renovation jobs
are filled by area residents, giving
qualified area minority businesses
referred to the developer by ANC-2C
f i r s t pre ference f o r any
opportunities to receive contracts or
subcontracts during the construction
and/or renovation phase.

13. The Applicant has agreed
to honor the existing employment
agreement with the D. C. Department of
Employment Services (DOES), namely,
that the Applicant will use DOES as
it first source for the recruitment,
referral and placement of employees,

In the Matter of: 507-525 11th
1010-1014 F St, NW. HPA

St, NW; 1005-1021 E St, NW;
#94-157 through 94-175



Cite as 18 OAD Reports - 3

and will select its employees from
among the qualified persons referred
by DOES.

14. The Applicant has agreed
to honor the existing agreement with
the D.C. Minority Business
Opportunity Commission (MBOC)
regarding the use of qualified
minority businesses and giving area
residents the first opportunity on at
least fifty-one percent (51%) of the
construction and/or renovation jobs.

Advisory Neighborhood Commission 2C
at its regularly scheduled May 5,
1994 meeting voted to support the
proposed redevelopment of the site by
the Lawrence Ruben Company as a
project of special merit. (Hearing
Ex. #4)

CONCLUSIONS OF LAW

Based on the foregoing findings
of fact the following conclusions of
law are made:

15. The project as proposed
maintains the characteristics of this
Historic District.

JURISDICTION

16. The relocation of the
facades of 1012 F St, NW and 511 11th
St, NW is a necessary preservation
component o f  t h i s special merit
project.

20. D. C. Code §5-1004 sets
forth the Mayor’s authority (which
has been delegated to the Mayor’s
Agent) and procedures with respect to
issuing demolition permits.

17. The site of the relocated
alley and the demolished 1011 E St,
NW as the location for the movie
theater entrance  i s  a necessary
preservation component of this
special merit project.

21. Before the Mayor may
issue a permit to demolish an
historic landmark or a building or
structure in an historic district,
the Mayor shall review the permit
application in accordance with D. C.
Code §5-1004 which provides in
pertinent part -

18. The D.C. O f f i c e  o f
Planning has endorsed the project as
one of special merit on the basis of
the special f e a t u r e s  o f land
planning, exemplary architecture, and
social and other benefits having a
high priority for community services
in the ongoing effort to create a
living downtown. The D.C. Office of
Planning is of the opinion that the
project is strategically important
for moving forward with a key element
of the Downtown Plan. (Test of John
Fondersmith)

“The Mayor shall after a public
hearing, make the finding
required by subsection (e) of
this Section...” D. C. Code §5-
1004 (c)

22. The Code does not provide
the authority for the Mayor’s Agent
to grant demolition in general.
Rather the Code provides procedures
for the Mayor’s Agent to issue a
permit for such demolition based on a
review of an application for a
specific permit.

19. By letter dated May 20, 23. Administrative Issuance
1994, Alverta H. Munlyn, Chair of ANC 2-54A, dated July 18, 1991, delegated
2C advised the Mayor’s Agent that the the authority to conduct hearings as
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the Mayor’s Agent for Historic
Preservation under sections 5 through
9, 12 and 13 of D. C. Law 2-144, the
Historic Landmark and Historic
District Protection Act of 1978 (the
“Act") to the undersigned.

construction of a project of special
merit.

NECESSARY IN THE PUBLIC INTEREST

24. The standard for review
for a permit for alteration in an
historic district is D.C. Code §5-
1005(f) ,  which requires that no
permit shall be issued unless the
Mayor’s Agent finds that the issuance
is “necessary in the public
interest.”

29. Given the definitions of
“public interest” and “special merit”
contained in the Act, this mixed use
project, with a significant
retail/arts component, notably five
movie theaters, is itself a project
of special merit in that it provides
“significant benefits to the District
of Columbia and to the community by
virtue of . . . specific features of
land planning, or social or other
benefits having a high priority for
community services.” See D.C. Code §
5-1002(11).

25. The term “necessary in 30.
the public interest” is defined as

Through its recordation

consistent with the purposes of the
of all of the existing facades on the
s i t e and i t s

Act, as set forth in §5-1001(b) or
archeological

necessary to allow “a project of
investigation of the site, Applicant

special merit”.
has assured that the historicity of
the site is preserved.

26. Since the Applicant in
the instant case has based its claim
on one of ‘special merit,’ it bears
the burden of proof to establish that
the  grant ing  o f t h e  p e r m i t  i s
necessary in the public interest to
allow construction of a project of
special merit.

31. The restoration and
r e c o n s t r u c t i o n  o f the most
significant facades on this site will
enhance the public’s understanding of
this square and its role in the
Pennsylvania Avenue National Historic
Site.

27. “Special merit” means a
plan or building having significant
benefits to the District of Columbia
or to the community by virtue of
exemplary architecture, specific
features of land planning, or social
or other benefits having a high
priority for community service. D.C.
Code §5-1002(11)

28. The applicant in the
instant case has sustained its burden
of proof that the granting of permits
for the total or partial demolition
is in fact necessary to allow the

32. In those instances in
which the Mayor’s Agent finds that
demolition is necessary to allow the
construction of a project of special
merit, no demolition permit shall be
issued unless a permit for new
construction is issued simultaneously
under D.C. Code §5-1007 and the owner
demonstrates the ability to complete
the project. (D.C. Law 2-144 55, 25
DCR 6939, D.C. Code §5-1004(h)

33. There is a reasonable
expectation that the Applicant
possesses sufficient financial
ability to complete the project.
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34. Thus the Applicant has
sustained its burden of proof that
the proposed new construction
constitutes a  pro ject  o f  spec ia l
merit and that the requested
demolitions and partial demolitions
are necessary in the public interest
in order to construct that project of
special merit and possesses the
sufficient financial a b i l i t y  t o
complete the project .

ORDER

ACCORDINGLY, it  is this 28th
day of July 1994

ORDERED that the applications
for the total demolition of 1) 1014 F
St, NW (Lot 817, Square 347 - HPA
#94-175), 2) 1012 F St, NW (Lot 827,
Square 347 - HPA #94-174), 3) 1010 F
St, NW (Lot 10, Square 347 - HPA #94-
173), 4) 1011 E St, NW (Lot 805,
Square 347 - HPA #94-170), 5) 521 -
11th St, NW (Lot 814, Square 347 -
HPA #94-164), 6) 519 - 11th St, NW
(Lot 813 Square 347 - HPA #94-163),
7) 517 - 11th St, NW (Lot 812, Square
347 - HPA #94-162), 8) 515 - 11th St,
NW (Lot 811 Square 347 - HPA #94-
161), 9) 513 - 11th St, NW (Lot 20
Square 347 - HPA #94-160), 10) 511 -
11th St, NW (Lot 809 Square 347 - HPA
#94-159), 11) 509 - 11th St, NW (Lot
808 Square 347 - HPA #94-158), and
12) 507 - 11th St, NW (Lot 807 Square
347 - HPA #94-157) be, and the same
are hereby, GRANTED; and it is

FURTHER ORDERED that the
applications to demolish all of the
buildings except the street facades
of 1) 1021 E St, NW (Lot 806 Square
347 - HPA #94-172, 2) 1013 E St, NW
(Lot 17 Square 347 - HPA #94-171), 3)
1009 E St, NW (Lot 804 Square 347 -
HPA #94-169), 4) 1007 E St, NW (Lot
803 Square 347 - HPA #94-168), 5)

1005 E St, NW (Lot 802 Square 347 -
HPA #94-167), 6) 525 - 11th St, NW
(Lot 816 Square 347 - HPA #94-166,
and 7) 523 - 11th St, NW (Lot 815
Square 347 - HPA #94-165) be, and the
same are hereby, GRANTED; and it is

FURTHER ORDERED that the new
construction permit reflecting the
design depicted in Conceptual Design
Review application HPA #94-154 be,
and the same is hereby, GRANTED; and
it  i s

FURTHER ORDERED that pursuant
to D.C. Code §5-1012(a) this Decision
and Order shall not become final
until f i f t e e n  ( 1 5 ) days after
issuance.

- - - - - - -

In the matter of 2840 Myrtle Avenue,
N.E. (Melvin Nelson) #93-091-M.
Issued July 6,  1994. SHARON T.
NELSON, Senior Administrative Law
Judge

DECISION ON RESPONDENT'S
MOTION FOR RECONSIDERATION OR APPEAL

A hearing was held in this
matter on February 22, 1994 before
S h a r o n  T . Nelson, Senior
Administrative Law Judge (ALJ).
Respondent, Melvin Nelson, was
p r e s e n t  a t the hearing and
represented by counsel. At the
hearing, Respondent opened by
acknowledging that he had violated
the law by building without a proper
permit.

The c o u r t  d i d  n o t  a c c e p t
Respondent’s dec is ion  to  forgo  a
tr ia l  l ight ly . Rather the court
first assured itself that Respondent
was dully aware and counseled as to
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