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IN THE MATTER OF :
1017 I STREET, SOUTHEAST : HPA 94-440

DECISION AND ORDER

A hearing was held before the Sharon T. Nelson, Senior
Administrative Law Judge, on October 26, 1994 (transcript of this
hearing is referred to as "MA Tr."). Present at the hearing were:
Donna Burnett, the Applicant, pro se; Stephen Raiche, Chief of the
Historic Preservation Division of the Department of Consumer and
Regulatory Affairs (DCRA).

The main issue involved in this matter concerns the right to
replace metal sidings on a residence in an historic district.

FINDINGS OF FACT
Based on the evidence presented and the record as a whole the
following findings of fact are made -

Background and Procedural History
1. Donna Burnett (Applicant) owns and resides in the single

family town house at 1017 I Street, Southeast, Washington D.C.
(Premises). The Property is located within the Capitol Hill
Historic District.

2. On June 13, 1994, the Applicant filed for a permit for
the installation of steel siding and aluminum trim on the exterior
of her Premises (Application).

3. The Staff of the D.C. Historic Preservation Review Board
(Board) prepared and read the following Report and Recommendation
at the Board's July 28, 1994 meeting concerning the Application:

This proposal is for the attachment of metal siding to
the rear and side of a semi-detached contributing
residence. The two-story property is a modest flat-
fronted frame house with a distinctive Italianate
cornice. A small attached garage, at the street
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frontage, will obscure only a portion of the proposed
work; the balance will be visible from public space.

Although it appears to be in disrepair, the residence
retains a high degree of its integrity and much of its
notched clapboard sheathing is in place. The
introduction of the proposed synthetic material will
alter the historic appearance of the residence.

Appropriate wood siding, similar to the original, is
easily obtained from several local sources. The staff
recommends against the proposed alteration as it is not
consistent with the purposes of DC Law 2-144. (Board
meeting July 28, 1994 Transcript at 232)

4. The Applicant did not attend the Board's meeting but sent
a letter instead. The letter explained the Applicant's position as
follows: 1) Wood siding is much more expensive than aluminum or
steel siding and Applicant cannot afford the wood siding; 2) The
Applicant could not find anyone willing to do the wood repair work;
3) Four of the six houses sharing the block with the Applicant's
property have aluminum or steel siding; and 4) It is imperative
that the siding be replaced because it is peeling off and water
damage is beginning to occur. (Applicant's July 27, 1994 letter)

5. In response to the Applicant's letter, a member of the
Capital Hill Restoration Society (CHRS) wrote on July 28, 1994 to
the Board urging them to have the Applicant contact Patrick Lally,
Chairman of the Historic District Committee of CHRS to obtain
recommendations for contractors to handle the wooden siding. The
CHRS continued to concur with the recommendation of the Staff to
deny the Application.

6. At its July 28, 1994, meeting the Board recommended
against the Application on the grounds that the project is not
consistent with purposes of the Act.

7. On August 9, 1994, the Applicant requested a hearing
before the Mayor's Agent claiming that the failure to issue the
permit will result in unreasonable economic hardship. The hearing
was held on October 26, 1994, after the required notices were
published.

8. The Applicant did not file any of the information
required by 10 DCMR 2516.4 in support of her claim of economic
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hardship. Nor did she bring any documents to submit to the Mayor's
Agent at the hearing.

9. The Applicant has been trying to get siding on her house
for the past year. She contacted five contractors to give her
estimates on wood versus metal siding. Only three appeared. Of
those, only one got back to her, and he said it was too much
trouble either way. The only contractor she found to give her an
estimate was with Washington Gas Company and that estimate of
$6,000.00 was for metal siding. Washington Gas also agreed that
she could finance the amount and make monthly payments that she
could afford. (MA Tr. 8-9)

10. The Applicant testified that she has spent $25,000 to
$30,000 in maintaining her house over the past seven years.

11. The Applicant was unaware of the letter from CHRS and had
not contacted Mr. Lally.

12. Mr. Raiche testified that:
"The problem with aluminum or synthetic siding is that it
is like putting your house in a tin can. If you have a
moisture problemnow, it's probably moisture infiltration
that's coming down through the roof, under the eaves, or
you have a damp basement, and moisture is percolating
upward like a wick action.

That moisture is dissipated through that siding, which is
how the paint pops, it's an evaporation/condensation
process. The house was designed to do that -- wood frame
houses breathe in that manner. In fact, on a cold winter
night, you can probably lie there and hear the siding pop
-- you'll hear a popping noise on the outside of your
house.

That's the siding expanding and contracting. That's
exactly what it's supposed to do. The reason
[Applicant's] house is still there after a hundred-plus
years is because it's functioning exactly the way it's
supposed to.

But it's like an old car that needs a new set of tires.
You don't put metal wheels on over your old tires, you

1 Apparently, from Applicant's testimony at the hearing,
the contractor she had agreed to employ to install the metal siding
filed the Application and obtained all the information and failed
to give her the information concerning what she needed to sustain
the burden of proving economic hardship.
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put new tires on. That's a crude analogy, I understand,
but nevertheless it makes a point.

The thing [Applicant] needs to do is to get a contractor
to come in an talk about renailing, recaulking, and
replacing, scraping and painting those elements that are
missing or deteriorating. [Applicant's] building permit
applications says that [the Applicant has] budgeted
$6,100 to put aluminum siding on the building.

I submit that [Applicant] can get [the Premise] done in
a repair and replace mode much cheaper than that." (MA
Tr. 15-17)

13. Furthermore, Mr. Raiche explained, in response to the
Applicant's question concerning the wooden boards that are pulling
away from the studs, that the boards will not do that on their own.
Rather there is some other problem that has nothing to do with the
boards that is causing that. (MA Tr. 20)

14. Mr. Raiche also explained that a permit to "replace in
kind" does not require historic district approval. (MA Tr. 30)

CONCLUSIONS OF LAW
Based on the foregoing findings of fact the following

conclusions of law are made:

Jurisdiction
15. Pursuant to D.C. Code §5-1005, before the Mayor may issue

a permit to alter the exterior of an historic district, the Mayor
shall review the application in accordance with this section.

16. The first review step is by the Board, which denied the
Application at its July 28, 1994 meeting, as inconsistent with the
purposes of D.C. Law.

17. The Applicant
hearing before the Mayor's
such a permit will result
Applicant.

subsequently petitioned for a public
 Agent, claiming that failure to issue
in unreasonable economic hardship to the

18. Administrative Issuance 2-54D, dated August 2, 1994,
delegated the authority to conduct hearings as the Mayor's Agent
for Historic Preservation under sections 5 through 9, 12 and 13 of
D. C. Law 2-144, the Historic Landmark and Historic District
Protection Act of 1978 (the "Act") to the then Chief Administrative
Law Judge Donald J. Sheehy. On September 7, 1994, Judge Sheehy
recused himself with respect to this case and re-delegated his
authority as Mayor's Agent to the undersigned.
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19. Pursuant to D.C. Code 5-1005(f) "No permit shall be
issued unless the Mayor finds that such issuance is necessary in
the public interest or that a failure to issue a permit will result
in unreasonable economic hardship to the owner."

20. The Applicant's sole claim is that the denial of this
Application will result in unreasonable economic hardship.

21. Pursuant to 10 DCMR 2516.4
"In cases in which the applicant intends to
make a claim of unreasonable economic
hardship, by affidavit, the applicant shall
file with the Mayor at least twenty (20) days
prior to the hearing the following
information:
(a)
(1)

(2)

(3)

(4)

(5)

(6)

(7)

22. The

For all property:
The amount paid for the property; the date of
purchase; the party from whom purchased, including
a description of the relationship, if any, between
the owner and the person from whom the property was
purchased;
The assessed value of the land and improvements on
the land according to the two (2) most recent
assessments;
The amount of real estate taxes for the previous
two (2) years;
The amount of annual debt service, if any, for the
previous two (2) years;
All appraisals obtained within the previous two (2)
years by the owner or applicant in connection with
his or her purchase, financing, or ownership of the
property;
Any listing of the property for sale or rent, the
price asked, and offers received, if any; and
Any consideration by the owner as to profitable
adaptive uses for the property.

Applicant filed none of the required information.
Instead, the Applicant relied solely on her testimony that she was
unable to find someone to repair the wood, that the Washington Gas
Company's was offering only metal siding installation, that she
needed the payment plan offered by Washington Gas to pay for the
repairs and that she believed that metal siding was less expensive
than repairing and repainting the wood siding.

23. The legal standard to sustain on an argument of economic
hardship requires substantial proof of the Applicant's economic
condition and the economic condition of the property. The Applicant
has failed to meet her burden of proof to establish economic
hardship. The fact that one type of repair or restoration costs
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more then another, in and of itself, is not legally sufficient as
a grounds to grant economic hardship.

ORDER
ACCORDINGLY, it is this 28th day of December 1994
ORDERED that the application HPA #94-410 to

sidings on the residence of 1017 I Street, Southeast,
District of Columbia (Lot 19, Square 975) be, and
hereby, DENIED.

place metal
Washington,
the same is

Sharon T. Nelson
Senior Administrative Law Judge
Mayor's Agent - D.C. Law 2-144
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