
GOVERNMENT OF THE DISTRICT OF; COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Office of Adjudication
613 G Street, NW - Seventh Floor

P.O. Box 37140
Washington, DC 20013-7200

(202) 727-7900
FAX (202) 727-7953

IN THE MATTER OF :
2225 R STREET NORTHWEST : HPA 94-481
Applicant: Marymount University :

DECISION AND ORDER

A hearing was held, pursuant to the Historic Landmark and Historic
District Protection Act of 1978, D.C. Law 2-144 (Act) before the
Sharon T. Nelson, Senior Administrative Law Judge, on November 2,
1994 (transcript of this hearing is referred to as "MA Tr. ").
Present at the hearing were: N. William Jarvis, Esquire, of Baker
and Hostetler, on behalf of the Applicant; Sister Michelle Murphy,
Vice President of Finance and Treasurer for Marymount University;
Stephen Raiche, Division Chief of the Historic Preservation
Division, D.C. Government; and, Suzanne Ganschinietz, Staff
Historian of the D.C. Historic Preservation Review Board; Murphy
Sterling Bolling, Jr. president of R. W. Bolling Company, Inc.;
Kindy French, Chair of the Sheridan-Kalorama Historic Association
Preservation Committee and on behalf of ANC 1D; and Anne Adams.

The main issue in this matter concerns the right to expand an
existing circular driveway by eliminating the front portion of the
side-yard to create additional parking in a historic district.

FINDINGS OF FACT
Based on the evidence presented and the record as a whole the
following findings of fact are made -

Background and Procedural History
1. The building located at 2225 R Street, Northwest

(Property) ceased being a residence and has been used for non
residential purposes since 1970. (MA Tr. 8) In 1991 the then
owner, the International Institute of Interior Design merged with
Marymount University (the Applicant). The property has continued
to be used as an educational facility, and as an adjunct library,
since that time. (MA Tr. 8, 21)

2. For economic reasons, the Applicant has consolidated most
of its operations in its Virginia location. The Property has been
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for sale for the last two and a half years. (MA Tr. 8) While the
Applicant still uses the Property as an adjunct library and for
teaching, that has proven geographically and
difficult.

financially
(MA Tr. 21) The Applicant claims that it does not have

the financial resources to maintain the Property as needed.

3. The property is located within the Sheridan-Kalorama
Historic District. The buildings on the 2200 block of R Street are
all presently used by institutions. Most of them are for
chanceries or embassies. Adjoining the property on its left is the
chancery for Burma and on the right is the chancery for Kenya. (MA
Tr. 8-9) Of the 52 lots within 200 feet of the Property, 26, or 50
percent, are owned by foreign governments; 5, or 10 percent, are
owned by other institutions; 9, or 17 percent, have absentee
landlords. (MA Tr. 9)

4. The Applicant has only received one offer to purchase the
property, and that offer is from an embassy that conditions its
offer on additional parking being made available. (MA Tr. 10)

5. The Applicant plans to use the funds from the sale of the
Property to convert space at its main campus for the library.
However without the sale, the Applicant will continue to use the
Property as its library and continue to pay for transporting its
students to the Property. (MA Tr. 23)

6. The property is about 7,500 square feet with a building
footprint of about 2,600 square feet and about 100 square feet of
courtyard and pathways. (BD. Tr. 93-94)

7. The entire front yard of the Property already consists of
a circular driveway with two curb cuts. The Applicant proposes to
eliminate part of the side yard, 912 square feet, to create
parking. This would reduced the green-space from 65 percent to 53
percent.

8. The Staff of the Board' Report and Recommendation on the
Application is as follows:

The area at present is a sloping bermed area
which serves as a grassy side yard and which
contains a large ash tree at the southwest
corner. If the project is constructed as
proposed, this tree would probably not
survive. The area slopes back to a raised
terraced area also landscaped as a garden, and
then to the rear of the property.

The proposal is to remove the bermed grassy
area back approximately 38 feet, and to grade
the property so that it would be on grade with
the driveway. The area (approximately 38 feet
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by 40 feet) would then be paved with concrete
in order to provide a parking lot for the
adjacent building.

The staff finds that the removal of the front
end of the side garden and the introduction of
parked vehicles constitutes an action that is
not consistent with the purposes of DC Law 2-
144. The proposal is inconsistent with the
residential qualities that characterize the
Sheridan-Kalorama and the Massachusetts Avenue
Historic Districts for listing in the National
Register. There is at present a paved semi-
circular driveway at the front of the property
which allows several cars to be parked at the
entrance. The introduction of more paved area
and automobiles provides a visual disruption
to the streetscape. The loss of green space
and a shade tree to facilitate a parking lot
also constitutes a negative visual impact that
is not consistent with the purposes of the
law.

The staff recommends that the Review Board
recommend that the project be denied in
concept. The proposed project is not
consistent with DC Law 2-144 in that it
impacts on the residential qualities of both
the Massachusetts Avenue and the Sheridan
Kalorama Historic District by the introduction
of a parking lot in the side yard of this
property which at present is a green open
space. (BD. Tr. 98-99)

9. The Sheridan-Kalorama Historical Association submitted a
letter to the Board generally opposing the parking lot, removal of
the green space, a character-defining feature of the Historic
District. (BD. Tr. 103-4)

10. At its August 25, 1994, meeting the D.C. Historic
Preservation Review Board (Board) recommended against construction
of a driveway and curb cut at the subject property on the grounds
that the project is not consistent with purposes of the Act.

11. The Applicant subsequently petitioned for a public
hearing before the Mayor's Agent, claiming that the proposed
alteration is consistent with the Act and that a denial of the
Application will result in unreasonable economic hardship.

12. The Applicant proposed to use a product known as
Turfstone for its driveway and parking pad. (MA Tr. 12) Turfstone
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is a concrete matting system which allows for grass to grow up in
square areas. (A gravel base covered with small squares of
concrete checker-boarded with grass squared.) When viewed from an
angle, it looks more like a grass area than a concrete area. In
addition, this system also aids in controlling water flow, as 40
percent of the area is still earth for drainage. (MA Tr. 25)

13. There is no access for parking to the rear of the
Property. (MA Tr. 27)

14. Applicant was unaware that the District has not approved
Turfstone, and requires parking lots to be paved with imperious
material, i.e., concrete or asphalt. (11 DCMR 2117.10 requires that
all driveways be constructed of "all-weather impervious surface,
and which is at least four inches (4") in thickness.") (MA Tr. 25-
6)

15. The Applicant submitted no documentary evidence other
than photographs of its Property and other buildings in the
vicinity of its property.

16. The Applicant's witness, Sister Michelle Murphy, Vice
President of Finance and Treasurer of the Applicant testified that
Applicant's original asking price for the Property was $2.5 million
and that the offer is for $2.28 million. (MA Tr. 33) While the
Applicant paid nothing for the building, it did pledge to offer
scholarships to former students of the International Institute of
Interior Design out of the proceeds from the Property. (MA Tr. 34)
The Applicant has already honored the scholarship commitment and
advanced "several hundred thousand dollars". (MA Tr. 34) In
addition, the Applicant has spent "a couple of hundred thousand
dollars" in maintenance of the Property. (MA Tr. 34)

17. The Sheridan-Kalorama Historical Association, Inc., by
letter dated November 2, 1994, signed by Kindy French Chair,
Preservation Committee, wrote to the Mayor's Agent stating the
following in opposition to the Application:

One of the purposes of historic district designation is
to protect against the cumulative effects of insidious
change which eventually alter the significant character
of a district. To allow the paving of the side yard at
2225 R street would be to set a precedent which could
eventually result in just such an alteration of the
district.

In addition, removal of green space would be contrary to
the goals of the Comprehensive Plan. As stated in
Section 807. Specific Policies for Protection and
Enhancement of Historic Properties:
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(f) The landscaped green space on publicly
owned, privately maintained front and side
yards in Historic Districts and on Historic
Landmarks should be preserved. Special care
should be taken to protect these Historic
green areas from being paved over for
vehicular access and parking.

(h) Open space traditionally associated with
privately owned Historic Properties, such as
yards, gardens and large estate grounds,
should be retained, whenever possible. If
additional development is permitted,
sufficient open space should be retained to
protect the essential integrity of the
particular Historic Property and its sense of
setting.

(i) In Historic Districts, the established
form of development as evidence by lot-
coverage limitations, yard requirements and
other standards that contribute to the open
space character and attractiveness of such
districts should be protected.

Although D.C. Law 2-144 does not permit the Mayor's Agent
to consider conditions other than those outlined in the
ordinance -- consistent with the purposes of the Act --
example, the project will enhance the landmark--
necessary in order to construct a project of special
merit, or necessary in order to avoid an unreasonable
economic hardship -- it is interesting to note that
employees of 2225 R Street are well served by public
transportation.

The Massachusetts Avenue bus stops practically at the front
door. The DuPont Circle Metro Station is less than six blocks
away and the Woodley-Park Zoo Metro Station is less than a
mile away.

Again it would be bad precedent and a threat to all urban
districts in D.C., to allow parking lots where the
neighborhood is well served by public transportation. (MA Tr.
45-47)

18. By letter dated November 2, 1994, and signed by Marie
Drissel, Chairperson, the Sheridan-Kalorama ANC1D filed its "strong
opposition" to the Application. In summary the ANC1D explained:
"The plan before the Mayor's Agent for the adjacent or side lot [of
the Property is] an affront to the concepts and practical
implementation of an historic preservation policy for this
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neighborhood. Sheridan-Kalorama has many row and detached
properties with buildable side lots. The idea of setting a
precedent in direct opposition to the reasonable implementation of
historic preservation should be stopped at this appeal level." (MA
Tr. 43)

19. The required public and community notices were made by
the staff of the Board for the meeting before the Mayor's Agent.

CONCLUSIONS OF LAW
Based on the foregoing findings of fact the following

conclusions of law are made:

Jurisdiction
20. Pursuant to D.C. Code 55-1005, before the Mayor may issue

a permit to alter the exterior of an historic district, the Mayor
shall review the application in accordance with this section.

21. Pursuant to D.C. Code 5-1005(f) "No permit shall be
issued unless the Mayor finds that such issuance is necessary in
the public interest or that a failure to issue a permit will result
in unreasonable economic hardship to the owner."

22. The first review step is by the Board. In this matter,
after its review, it denied the Application as inconsistent with
the purposes of D.C. Law.

23. The Applicant subsequently petitioned for a public
hearing before the Mayor's Agent, by letter dated August 29, 1994,
claiming that failure to issue such a permit will result in
unreasonable economic hardship to the Applicant and "when the
Applicant's proposal is viewed in its entirety, the proposed
alteration is consistent with the [Act]."

24. Administrative Issuance 2-54D, dated August 2, 1994,
delegated the authority to conduct hearings as the Mayor's Agent
for Historic Preservation under sections 5 through 9, 12 and 13 of
D. C. Law 2-144, the Historic Landmark and Historic District
Protection Act of 1978 (the "Act") to the then Chief Administrative
Law Judge Donald J. Sheehy. On September 7, 1994, Judge Sheehy
recused himself with respect to this case and re-delegated his
authority as Mayor's Agent to the undersigned.

Consistent with the Act
25. D.C. Code §5-1002(10) defines "necessary in the public

interest" to mean "consistent with the purposes of this subchapter
as set forth in §5-1001(b) or necessary to allow the construction
of a project of special merit." (emphasis added)

26. The Applicant has made no claim that its parking lot
would be a project of special merit. Rather it claimed that it was
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consistent with the Act. Therefore we look to the purposes set
forth in D.C. Code §5-1001(b)(1) which defines "necessary in the
public interest" with respect to properties in historic districts
as follows:

(A) To retain and enhance those properties which
contribute to the character of the historic
district and to encourage their adaptation for
current use;

(B) To assure that alterations of existing
structures are compatible with the character of the
historic district; and

(C) To assure that new construction and
subdivision of lots in an historic district
are compatible with the character of the
historic district.

27. The Applicant is relying on subsections (A) and (B) in
claiming that the creation of the parking spaces encourages the
present use of the building and that such change is compatible with
the character of the historic district.

28. The Applicant argues "[t]hat some consideration has to be
given to the fact that these buildings now have a different usage,
and some minor adaptive structural changes may be needed to
accommodate that additional usage, while we are maintaining, as
best we can, the historic integrity of the entirety of the
property, and not simply the facade." (MA Tr. 18)

29. While only the purest of the historic preservationist
would dispute the Applicant's statement, many if not most would
dispute its definition of the conversion of the front visible
portion of the side yard to a parking lot as a "minor adaptive
structural changes."

30. The Mayor's Agent is require to give "great weight" to
the opinion of the effected Advisory Neighborhood Commission. D.C.
Code §1-161.(d) In this case the ANC1D, as well the Sheridan-
Kalorama Historical Association, Inc., clearly dispute the
application as proposing a "minor adaptive structural change."
Quite the contrary, both community based organizations are in
strong opposition to the proposed change and find it incompatible
with the historic district.

31. The Applicant argues "that the Act does not say that
under no circumstances can you never have additional parking on a
facility." (MA Tr. 17) Rather, the Applicant claims that the "Act
says that every effort should be used to minimize the adverse
effect, and [Applicant] think[s] that with the proposal that we are
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making every effort to minimize the adverse effect." (MA Tr. 17)

32. The Applicant is correct that it's attempt to use
Turfstone would minimize the adverse effect of a concrete or
asphalt surface. However, as noted at the hearing, such a surface,
advantageous as it maybe, is not approved at this time in the
District of Columbia for driveways or parking spaces. In addition,
while it is hoped that all changes in an historic district would
utilize the least adverse effect, minimizing an effect is not the
legal standard. What the Applicant has to show is how this
application is "necessary in the public interest." See supra
paragraph 26 for the standard.

33. Using Applicant's test, would be to acknowledge that the
standard of in the "public's interest" is met by increasing parking
for one building. While Applicant is correct in that the public
does have an interest to increase the amount of private parking
spaces, there is also the concern to maintain the visible sense of
the historic district. Applicant's test would result in the
conversion of all open space to parking lots. Such a standard
would nullify the purpose of the Act to preserve the historic
districts.

34. Rather creators of the Act understood the balancing
nature of the city and the historic district and offered the Act as
a means of resolving these conflicts. Buildings that would lay
fallow because of their unusable nature would be granted exception
to facilitate their use. See In the Matter of: The Victor
Building, Banyan Management HPA 93-466 15 OAD Reports 48 (1993)
The Property is presently in use. There is no showing that the
denial of this Application will prevent the building from
continuing to be occupied. Further there is no showing that the
proposed parking lot is compatible with the historic district.

35.        
Economic Hardship

Pursuant to 10 DCMR 2516.4
"In cases in which the applicant intends to
make a claim of unreasonable economic
hardship, by affidavit, the applicant shall
file with the Mayor at least twenty (20) days
prior to the hearing the following
information:
(a) For all property:
(1) The amount paid for the property; the date of

purchase; the party from whom purchased, including
a description of the relationship, if any, between
the owner and the person from whom the property was
purchased;

(2) The assessed value of the land and improvements on
the land according to the two (2) most recent
assessments;
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(3) The amount of real estate taxes for the previous
two (2) years;

(4) The amount of annual debt service, if any, for the
previous two (2) years;

(5) All appraisals obtained within the previous two (2)
years by the owner or applicant in connection with
his or her purchase, financing, or ownership of the
property;

(6) Any listing of the property for sale or rent, the
price asked, and offers received, if any; and

(7) Any consideration by the owner as to profitable
adaptive uses for the property.

36. The Applicant filed none of the required information.
Instead, the Applicant relied solely on the testimony of its
treasurer. While Sister Murphy is a highly credible witness, the
law requires more than just the testimony of one witness to
establish economic hardship.

37. The legal standard to sustain an argument of economic
hardship requires substantial proof of the Applicant's economic
condition and the economic condition of the property. The
Applicant has failed to meet its burden of proof to establish
economic hardship.

ORDER
ACCORDINGLY, it is this 29th day of December, 1994
ORDERED that the application HPA #94-481 for a curb cut and

construct of a driveway at 2225 R Street, NW (Lot 69, Square 2516)
be, and the same is hereby, DENIED.

Sharon T. Nelson I

Senior Administrative Law Judge
Mayor's Agent - D.C. Law 2-144
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