
Cite as 18 OAD Reports 47

54. Furthermore, that if the
Respondents, African Caribbean Group
Travel International fail to pay the
amount described in paragraphs 48,
49, 50, 51, 52, and 53 of this order
within the time allocated and
enforcement proceedings are required,
that the
Respondent shall, in addition, be
assessed one thousand dollars
($1,000.00) for each of the four (4)
trade practices the Respondents are
found to have violated, and shall
bear the cost of any enforcement
proceedings

ACCORDINGLY, IT IS SO ORDERED THIS
25th day of August 1994.

IN THE MATTER OF 626 F Street, NW
(Hecht's Department Store); 501-07,
511, 513, 515 and 517 7th Street, NW;
and 629 E Street, NW HPA #94-74, 94-
75, 94-7694-77, 94-78, 94-119. Issued
September 27, 1994. DONALD J. SHEEHY,
Chief Administrative Law Judge.

DECISION AND ORDER
The hearing before the Mayor’s

Agent was held on March 30, 1994 (the
transcript of which is referred to as
“1 Tr.“) and April 5, 1994 (the
transcript of which is referred to as
“2 Tr.") . Parties present at the
hearing were: Square 456 Associates
(the “Applicant”), represented by
Norman M. Glasgow, Jr. of Wilkes,
Artis, Hedrick & Lane, Chartered; the
D.C. Preservation League (the
“League”) , a party  in support,
represented by Jacqueline Prior, its
Executive Director; the Committee of
100 on the Federal City  ( the
“Committee of 100”), a party in
opposition, represented by Cornish F.
Hitchcock; and the Market Square
Condominium Associations ( “Market

Square”), a party in opposition,
represented by Charles A. Docter.

FINDINGS OF FACT
Based on the evidence presented

and the record as a whole the
following findings of fact are made -

1. These six consolidated
applications seek partial demolition
of structures in Square 456, which is
bounded by 6th, 7th, E and F Streets,
NW  These partial demolitions are
sought for the p u r p o s e  o f
constructing a series of buildings to
include office, housing, retail and
arts space c o n s i s t i n g  o f
approximately 245,000 square foot on
the assembled parcel (1 Tr. 99).

2. The p r o p e r t i e s  i n
question are owned by Square 456
Associates (the “Applicant”), a D.C.
general partnership which is owned
and managed by the Equitable Life
Insurance Society of the United
States t h r o u g h  a s e r i e s  o f
partnerships created for the purpose.
(1 Tr 20)

3. The buildings on the
properties are the formerly main
Hecht Company department store at 7th
and F Streets, four commercial
buildings immediately s o u t h  o f
Hecht’s at 511, 513, 515 and 517 7th
Street, NW, and two commercial
structures at the corner of 7th and E
Streets (501-07 7th Street, NW and
629 E Street, NW). These properties
are all located in the Downtown
Historic District.

4. The main Hecht’s building
(626 F Street, NW) dates from 1924
and as the Preservation Review Board
(hereinafter the “Board”) notes, the
Hecht’s building is a “prominent
landmark” in the Downtown Historic
District.
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5. The three buildings
located immediately to the south of
the Hecht’s building at 513, 515 and
517 7th Street, NW, are earlier
Hecht’s buildings which date from
1890, 1891 and 1903. The Board notes
that these buildings represent “a
remarkable r e c o r d  o f retailing
expansion and the evolution of
architectural taste.”

outside fire escape located in the
alley at the rear of the building. (1
Tr 27-28)

11. The sixth building at
issue here is the May Building (also
known as the Murray Building) at the
corner of 7th and E Streets, NW (501-
07 7th Street, NW). The Board noted
that it is one of the city’s first
true office buildings, built in 1868.

6. The main Hecht ‘s building
(626 F St, NW) and the three
buildings (517, 515 and 513 7th St,
NW) located immediately south of the
Hecht’s building are in fact one
building sharing a common foundation,
a common structure and the same
vertical transportation system.
These buildings do not have their own
separate mechanical, electrical or
plumbing systems. (1 Tr 23)

12. The upper floors (two
through four) of the May Building
have been vacant since the
certificate of occupancy (C of 0) was
revoked in the early 80’s. (1 Tr 29)
Reports from an architect and a
structural engineer also indicate the
presence of hazardous waste, i.e.
asbestos, in this building. (1 Tr 30
- 33)

7. At the present time these
four buildings are vacant and are not
occupiable because of the numerous
code violations that would not allow
anyone to occupy them. (1 Tr 24)

8. The fifth building south
of Hecht’s, at 511 7th Street NW,
also known as the Ferry Building, was
built in 1912 by the German-American
Fire Insurance Company. The Board
found this building to be a fine
representative example of its type
and the work of German-American
architect Albert Goenner.

13. The final building at
issue here is a two-story building
immediately east of the May Building
at 629 E Street, NW. It was probably
constructed in the late 1940s or
early 1950s and does not contribute
to the character of the Downtown
Historic District.

14. None of the above
properties in its present condition
is economically feasible to operate.
Either they cannot be rented and used
or the return on the rent is not
enough to pay the taxes on the
building. (1 Tr 21-48)

9. The Ferry building
currently has two tenants, a beauty
currently has two tenants, a beauty
supply company and a Chinese
restaurant, the Wok-N-Roll. (1 Tr 26)

15. All of the buildings have
been altered extensively since their
original construction.

10. The upper floors (two 16. None of the buildings is
through four) of the Ferry building individually listed in the D.C.
have been vacant since approximately Inventory of Historic Sites or the
1924 (70 years) and are not even National Register of Historic Places
accessible through the building and none of the their interiors is
itself but only by means of an protected under the Act.

In the Matter of Hecht's Department Store
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17. Applicant proposes
building a 200,000 square foot office
building and a 45,000 square foot
residential structure with arts and
retail space on the first floor, as
required by the city. (1 Tr 99)

much more substantial than they do
today or have done for some time.

18. Applicant proposes to do
this by retaining and restoring the
facades, partial demolition of each
of the buildings and appropriate new
construction and alteration
compatible with the Downtown Historic
District. (1 Tr 132-133)

24. The restored facades will
relate to the architectural heritage,
character and context of the historic
district, as well as the current
context of Seventh Street, NW which
is an evolving street.

19. The project saves all the
designated street facades of  the
buildings, which are the most
significant aspect of the buildings
as they r e l a t e  t o  t h e  h i s t o r i c
district as a whole. The demolition
does not involve the removal of any
significant fabric.

25. The demolition and
subsequent a l t e r a t i o n  o r new
construction will allow the buildings
to be occupied and functional, giving
them a viable future and will help
restore the  v i ta l i ty  o f  Seventh
Street as one of the primary
commercial strips in this historic
district.

20. The demolition allows for
new construction with accompanying
parking and other aspects that will
create an adaptive use for these
buildings which have been largely
vacant for some time. Because of
their present state of disrepair,
there is no current use for the
complete use of these buildings.

26. The demolition requested
will permit the continuing evolution
of the Downtown Historic District so
that it can again become a mecca of
commercial activity while at the same
time preserving the uniqueness these
buildings contributed to the district
by preserving the facades.

21. T h e s t o r e f r o n t
alterations and restorations that are
proposed will enhance the streetscape
of the Downtown Historic District.

27. The demolition and
subsequent a l t e r a t i o n  o r new
construction will result in a
substantial net gain for the historic
d i s t r i c t  a n d the D i s t r i c t  o f
Columbia.

22. The new construction will
take currently altered and diminished
buildings and restore their public
aspects, including the 1909 Appleton
P. Clark storefronts of the Murray
Building.

28. At its January 27, 1994
meeting the Board adopted the staff
recommendation and report and found
that the demolitions were consistent
with the purposes of the Act (HPRB Tr
pp.94-95) and approved HPA Nos. 94-
70, 94-71 and 94-72, the applications
for Conceptual Design Review for the
new construction and alterations.

23. In their restored 29. By letter dated February
condition, the block  and the 1, 1994, the Applicant was notified
buildings will more fully contribute of the Board’s action and the
to the historic district in a manner necessity of a public hearing on the

In the Matter of Hecht's Department Store
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applications for partial demolition
permits.

30. The Applicant requested
the required public hearing and gave
notice that it intended to show that
the proposed demolitions were
consistent with the purposes of the
Act.

31. Not ice  o f the public
hearing was published in the D.C.
Register on February 25, 1994.

32. The D.C. Preservation
League appeared as a party in support
of the applications.

33. The ANC-2-C submitted a
letter indicting that the Commission
met and by unanimous vote approved
the proposed demolitions stating that
the project retained the significant
facades of the buildings and that the
demolitions were necessary to permit
adaptive re-use of the buildings.
The ANC also found that the proposed
redevelopment of the site to be
compatible with the character of the
Downtown Historic District.

34. The Committee of 100 on
the Federal City, which appeared as a
party in opposition, was concerned
with ‘facadism’, as it was being
applied by the Applicant,  being
consistent with the purposes of the
Act.

35. The Market Square
Condominium Associations was
concerned with the proposed partial
demolition not being consistent with
historic preservation and resulting
in a de facto reduction in the
housing requirements for Square 456.
They applied for and were granted
party status and appeared in
opposition.

36. A letter from William
Warrell, Executive D i r e c t o r  o f
District Curators, Inc., was accepted
in support of the Applicant’s
proposal. Mr. Warrell writes that

"...by restoring the buildings and
facades, the project will enhance
this Historic District by reinforcing
the histor ic  and architectural
character of this important block.

37. Likewise the AARP, which
is the largest private employer in
the Pennsylvania Quarter neighborhood
and is located immediately adjacent
to the proposed project, wrote to add
its support to the Applicant.

38. A letter from Michael
Tomlan, on behalf of the Society of
A r c h i t e c t u r a l H i s t o r i a n s ,
specifically noting that the
demolition of the May Building at
501-507 Seventh Street, NW is not
consistent with the purposes of the
Act was filed in opposition.

39. Senator Daniel Patrick
Moynihan s u b m i t t e d  a letter
evidencing his concern that without a
firm commitment to more residential
units downtown, the Pennsylvania
Quarter will become an island chocked
off from the rest of the city by a
curtain of offices.

40. Likewise statements of
Senator Daniel Patrick Moynihan and
the Pennsylvania Avenue Development
Corporation regarding the history of
the area were admitted into
evidence.***

CONCLUSIONS OF LAW

Based on the foregoing findings
of fact the following conclusions of
law are made:

JURISDICTION
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41. D. C. Code §5-1004 sets
forth the Mayor’s authority (which
has been delegated to the Mayor’s
Agent) and procedures with respect to
issuing demolition permits.

42. Before the Mayor may
issue a permit to demolish an
historic landmark or a building or
structure in an historic district,
the Mayor shall review the permit
application in accordance with D. C.
Code §5-1004 which provides in
pertinent part -

“Before the Mayor may issue a
permit to demolish an historic
landmark or a building or
structure in an historic
district, the Mayor shall
review the permit application
in accordance with this
section. . . "  D.C. Code §5-
1004(a)

“No permit shall be issued
unless the Mayor finds that the
issuance of the permit is
necessary in the public
interest, or that failure to
issue a permit will result in
unreasonable economic hardship
to the owner...” D.C. Code §5-
1004(e) and

“The owner shall submit at the
hearing such information as is
relevant and necessary to
support his application.” D.C.
Code §5-1004(f)

43. Administrative Issuance
2-54A, dated July 18, 1991, delegated
the authority to conduct hearings as
the Mayor’s Agent for Historic
Preservationunder sections 5 through
9, 12 and 13 of D. C. Law 2-144, the
Historic Landmark and Historic
District Protection Act of 1978 (the
“Act”) to the undersigned.

Reports 51

NECESSARY IN THE PUBLIC INTEREST

44. In the instant case the
A p p l i c a n t  i s requesting the
demolition permits solely because it
is necessary in the public interest.

45. The standard for review
for a permit for alteration in an
historic district is D.C. Code §5-
1005(f) , which requires that no
permit shall be issued unless the
Mayor’s Agent finds that the issuance
is “necessary in the public
interest.”

46. The term “necessary in
the public interest” is defined as
consistent with the purposes of the
Act, as set forth in §5-1001(b) or
necessary to allow “a project of
special merit”.

47. Since the Applicant in
the instant case has based its claim
on one  o f ’consistent with the
purposes of the Act,’ it bears the
burden of proof to establish that the
granting of the demolition permits is
necessary in the public interest,
i . e . , consistent with the purposes of
the Act.

48. With r e s p e c t  t o
properties in historic districts, to
be consistent with the purposes of
the Act, the Applicant must -

"(A) retain and enhance those
properties which contribute to
the character of the historic
district and encourage their
adaptation for current use;

(B) assure that alterations of
existing structures are
compatible with the character
of the historic district; and

In the Matter of Hecht's Department Store
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(C) assure that new
construction...in an historic
district [is] compatible with
the character of the historic
district .” D.C. Code §5-1001(b)

49. The proposed demolitions
meet these t e s t s  a s has been
determined in the Findings of Fact.

preservation. How can one demolish
under the aegis of preservation since
one is diametrically opposed to the
other.

50. The applicant in the
instant case has sustained its burden
of proof that the granting of permits
for the partial demolition is in fact
necessary in the public interest and
is consistent with the purposes of
the Act.

56. Yet preservationalism is
neither dormant nor unchanging. It is
a living, breathing, viable
recognition and acknowledgement of
the unique contribution the past has
made to the present and an attempt to
preserve that contribution so that
future generations can grasp both its
uniqueness and its contribution.
This is substantially different from
living in the past.

51. The Committee of 100
argues that the ‘consistency’
except ion  i s  a narrow exception
"...which is most properly invoked in
connection with the demolitions of
non-contributing b u i l d i n g s  i n
histor ic d i s t r i c t s  o r non-
contributing additions to individual
landmarks."

57. While one may argue the
pros and cons of demolition either
philosophically or architecturally,
i t remains that D.C. Law 2-144
permits the demolition of a landmark
or a building in an historic district
and the Mayor’s Agent is bound to
apply the law as it is written and
not as one might prefer it to be
written.

52. However, in the instant
case, none of the buildings is an
‘individual landmark’ and all of the
buildings have been altered
extensively since their original
construction.

53. Therefore, one questions
whether the salient historic
qualities of the buildings may be
readily understood by present and
future generations without the
demolition, alteration and new
construction. This question has been
resolved in favor of the Applicant.

58. The preservation of a
facade strikes a unique compromise
between demolition and preservation
in that it preserves what  is
c h a r a c t e r i s t i c  o f  a building,
landmark or historic district while
permitting the continuing evolution
of that district.

59. The D.C. Code §5-1004
s e t s  f o r t h  t h e  c r i t e r i a  f o r  t h e
granting of a demolition permit by
the Mayor’s Agent. The Applicant has
met that proof and sustained its
burden.

54. The fundamental issue is 60. The Opposition contends
the basic concept of demolition vis a that the Secretary of the Interior’s
vis preservation of a facade. Standard should be applied.

55. In a very real sense any
demol i t ion  f l ies  in  the  face  o f

61. However, the Secretary’s
Standards do not provide for

In the Matter of Hecht's Department Store
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demolition and have never been
adopted by the District Government.

62. What is controlling in
the District of Columbia is D.C. 2-
144 which does provide for
demolition. There fore ,  any
discussion regarding the Standards is
purely academic and possibly
advisory.

63. In the instant case, the
undersigned is bound by the Act and
the Applicant must sustain its burden
under the Act. This it has done.

ORDER

ACCORDINGLY, it is this 27 nd
day of September, 1994

ORDERED that the applications
for the partial demolition of 1) 501
- 507 7th St, NW (Lot 857, Square 456
- HPA #94-74), 2) 511 7th Street, NW
(Lot 810, Square 456 - HPA #94-75),
3) 513 7th Street, NW (Lot 810,
Square 456 - HPA #94-76), 4) 515 7th
Street, NW (Lot 810, Square 456 - HPA
#94-77), 5) 517 7th Street, NW (Lot
810, Square 456 - HPA #94-78), and 6)
626 F Street, NW (Lot 810 Square 456
- HPA #94-119) be, and the same are
hereby, GRANTED; and it is

FURTHER ORDERED that pursuant
to D.C. Code §5-1012(a) this Decision
and Order shall not become final
until f i f t e e n  ( 1 5 ) days after
issuance.

- - - - - - -

In the Matter of Dr. Mahin Banou
#94-035-M Issued September 28, 1994.
DONALD J. SHEEHY, C h i e f
Administrative Law Judge

O R D E R
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Respondent has filed a Motion
to Stay the undersigned’s Order of
August 31, 1994 pending her appeal
before the Board of Appeals and
Review.

To prevail on a motion for
stay, the movant must show that he or
she is likely to succeed on the
merits, that irreparable injury will
result if the stay is denied, that
opposing parties will not be harmed
by a stay, and that the public
interest favors the granting of
stay. In Re Antioch University, 410
A2d 105, 109 (DC 1980),  citing
Virginia Petroleum Jobber's Assoc. v.
FPC, 104 US App DC 106, 110, 159 F2d
921, 925 (1958). When the last three
factors strongly favor interim
relief, only a “substantial” showing
of l ikelihood of  success, not a
“mathematical p r o b a b i l i t y ”  i s
necessary for the court to grant a
stay. Washington Area Transit Comm'n
v. Holiday Tours, Inc., 182 US App DC
220, 222, 559 F2d 843 (1977). Cf
Barry v. Washington Post Co., 529 A2d
319, 320-321 (1987).

Respondent represents that she
will suffer irreparable harm should
the stay not be granted and that
according to Mr. Vincent Ford, Chief,
Building Inspection Division, stays
have been routinely granted in such
cases as this. Respondent also is of
the opinion that she will prevail on
appeal.

However, the Respondent has
filed an Appeal with the Board of
Appeals and Review (BAR) which
unfortunately does not possess the
statutory authority to grant the
relief requested. The basic issue
involves a zoning issue, i.e., the
Respondent’s sign is prohibited in a
residential zone but may be permitted
across the street in the commercial

In the Matter of Hecht's Department Store
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