
GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Office of Adjudication
613 G Street, N.W. - Seventh Floor

P.O. Box 37140
Washington, D.C. 20013-7200

(202) 727-7900

IN THE MATTER OF: :

FRASER MANSION :
1701 20th Street, N.W. :

HPA #95-37

DECISION AN ORDER

Background

On or about December 15, 1994, the applicant, the Founding

Church of Scientology (hereinafter "the Applicant") and its agent,

Paul Enten, were advised by Stephen J. Raiche, Chief, Historic

Preservation Divison, Building and Land Regulation Administration,

Department of Consumer and Regulatory Affairs, that the Historic

Preservation Review Board had recommended to the Mayor's Agent not

to grant the Applicant's application for a permit to place a bronze

cross measuring 5'4" in width and 8' 2" in length on the facade of

the building located at 1701 20th Street, N.W., Washington, D.C.

By letter dated December 22, 1994, the Applicant filed a

notice of appeal and stated as the grounds for its appeal that the

proposed alteration is consistent with the purposes of Section 2(b)

of D.C. Law 2-144, the Historic Landmark and Historic District

Protection Act of 1978.

The matter was set for a public hearing before the Mayor's

Agent on March 1, 1995. However, the hearing was continued, at the
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request of the Applicant, by the Mayor's Agent until March 22,

1995. The hearing set for March 22nd was continued, at the request

of the Applicant, by the Mayor's Agent and rescheduled for April

19, 1995 at 10:00 a.m. Notice of the hearing set for April 19,

1995 was provided to the Applicant, the abutting property owners,

and the affected Advisory Neighborhood Commission, i.e., Advisory

Neighborhood Commission 2B (hereinafter "ANC 2B").

At the public hearing on April 19, 1995, the Applicant was

represented by counsel, Philip Hirshkop, Esquire. The Applicant

called the following witnesses to testify in support of its

application: Reverend Patricia Jones, president of the Founding

Church of Scientology; Consuelo Cabada Aaron, owner of the Aaron

Gallery located at 1717 Connecticut Avenue, N.W. Washington, D.C.;

Susan Taylor, who resides next door to the Fraser Mansion; Reverend

Solomon Magid, who is a Baptist minister, a member of the Church of

Scientology and a consultant with the Church Association for

Community Services; Paul Enten, an architectural designer and the

agent for the Applicant; and Reverend Timothy Mantis, who is a

member of the Church of Scientology.

The hearing was concluded on April 19, 1995. The record was

held open until May 3, 1995, to provide the Applicant an

opportunity to submit proposed findings of fact and conclusions of

law to the Mayor's Agent. The Applicant did not file proposed

findings of fact and conclusions of law in this matter.
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Jurisdiction

Pursuant to D.C. Code Section 5-1005 (1994 Repl. Vol.), before

the Mayor may issue a permit to alter the exterior of an historic

landmark or of a building or structure in an historic district, the

Mayor shall review the application in accordance with this section.

The Historic Preservation Review Board, after reviewing the

evidence, denied the application for a permit to alter the facade

of the Fraser Mansion located at 1701 20th Street, N.W.,

Washington, D.C.

Pursuant to 10 DCMR Section 2508.7, the Applicant, by letter

dated December 22, 1994, requested a hearing before the Mayor's

Agent. Pursuant to Administrative Issuance 2-543, dated December

16, 1994, on April 4, 1995, Patricia Elam Ruff, Acting Chief

Administrative Law Judge at the Office of Adjudication, Department

of Consumer and Regulatory Affairs, recused herself and redelegated

her authority to conduct the hearing as the Mayor's Agent to James

C. Harmon, Attorney Examiner, Office of Adjudication, Department of

Consumer and Regulatory Affairs.

Preliminary Matters

Prior to presenting any evidence in its case-in-chief, the

applicant, through counsel, claimed that the proposed alteration

was necessary to construct a project of special merit, and that the

applicant wished to proceed as if the project were one of special

merit. The Mayor's Agent took this request under advisement.

Title 10 of the District of Columbia Municipal Regulations,

Section 2516.3, provides as follows:
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In cases in which the applicant intends to make
a claim that the proposed demolition, alteration,
or subdivision is necessary to construct a project
of special merit, the applicant shall file with the
Mayor at least twenty (20) days prior to the
hearing the following:

(a) A written statement setting forth the grounds
upon which the applicant bases his or her
claim of special merit; and

(b) If the claim is based on "exemplary architecture,"
architectural drawings of sufficient completeness
to indicate the exterior design of the building
or structure.

Because the applicant has failed to submit, within twenty (20)

days prior to the scheduled hearing, either a written statement

setting forth the special merit claim or architectural drawings

demonstrating "exemplary architecture," the Mayor's Agent will deny

the applicant's request that the proposed project is one of special

merit. Indeed, the applicant acknowledged at the hearing in this

matter on April 19, 1995, that it failed to submit the required

information set forth in 10 DCMR Section 2516.3 to the Mayor's

Agent twenty (20) days prior to the scheduled hearing. The

applicant's representation that its representatives called the

Department of Consumer and Regulatory Affairs and were informed

"just to file the list of witnesses and that would be adequate..."

to proceed on a claim of special merit is unpersuasive and an

insufficient basis for the Mayor's Agent to waive compliance with

10 DCMR Section 2516.3 regarding special merit projects.'

1 The Applicant did not identify at the hearing who its
representatives contacted at the Department of Consumer and
Regulatory Affairs regarding the submission of information
concerning a special merit project claim.
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Findings of Fact

Accordingly, based upon the Record established and taken as a

whole, the following Findings of Fact are made:

1. The premises known as the Fraser Mansion located at 1701

20th Street, N.W., Washington, D.C. is owned by the Founding Church

of Scientology (Application dated August 31, 1994 in Historic

Preservation Review Board's file).

2. The premises at 1701 20th Street, N.W., Washington, D.C.

is an individually designated landmark within the Historic District

known as the DuPont Historic District and, therefore, is subject to

the provisions of D.C. Law 2-144 (Historic Preservation Review

Board's file).

3. The Founding Church of Scientology purchased the Fraser

Mansion in June 1994 (Tr. 41).

4. The Founding Church of Scientology is the church located

in Washington, D.C. and is known as the Founding Church because it

was the founder's, L. Ron Hubbard's, "special church" (Tr. 15).

5. There are approximately three million members in the

Church of Scientology in the United States (Tr. 36).

6. The Church of Scientology was granted tax exempt status as

a religious entity by the United States Internal Revenue Service on

October 1, 1993. (Tr. 21).

7. The Founding Church of Scientology is presently located at

2125 S Street, N.W., Washington, D.C. and has been at that location

since 1954 (Tr. 15).

8. The Founding Church of Scientology is actively involved in
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the Washington, D.C. community. The church has projects such as

the Drug Free Marshals Project that encourages youth to remain drug

free and the Community Service Guild that assists the public school

system in helping District youngsters to improve their reading and

math skills (Tr. 17, 18).

9. By application dated August 31, 1994, the Applicant,

through it agent, Paul Enten, applied for a permit to place a

bronze floriated cross measuring 5'4" by 8'2" on the building

located at 1701 20th Street, N.W., Washington, D.C. (Application

dated August 31, 1994 in Historic Preservation Review Board's

file).

10. The floriated shape of the cross of the Church of

Scientology dates back to at least the 6th century A.D. The

vertical bar of the cross represents the spiritual being and the

rise of the spiritual being toward spiritual freedom (Tr. 37).

11. The Church of Scientology cross is displayed prominently

on many Scientology churches throughout the United States (Tr. 38).

12. On August 25, 1994, the District of Columbia Historic

Preservation Review Board granted the Applicant's application, HPA

#94-475, to cover an existing awning framework with canvas at the

Fraser Mansion and to erect a freestanding brick sign which would

carry the logo "Founding Church of Scientology -- Hubbard Dianetic

Foundation," but denied the applicant's request to place a cross on

the facade of the building (Historic Preservation Review Board's

file - August 25, 1994 Transcript at 89).



13. On November 17, 1994, the Applicant, through its agent,

Paul Enten, appeared before the District of Columbia Historic

Preservation Review Board to again request that it be permitted to

place a cross measuring 5'5" by 8'2". The Review Board approved

the affixing of a cross to the Fraser Mansion as long as there was

no damage done to the building's design and its materials, and that

the cross not cover any significant architectural features of the

building. The Review Board, however, denied the Applicant's

request to place a cross measuring 5'5" by 8'2" on the Fraser

Mansion, in that the sheer size of the cross would cover signifi-

cant architectural elements, i.e., limestone keystones, and that

such a cross would not be compatible with the building (Historic

Preservation Review Board's File - November 17, 1994 Transcript at

147-151).

14. On December 15, 1994, the Applicant, through its agent,

Paul Enten, again appeared before the District of Columbia Historic

Preservation Review Board seeking the approval for the placement of

a cross measuring 5'4" by 8' on the Fraser Mansion. The Review

Board denied the Applicant's request regarding the mounting of the

cross on the Fraser Mansion, in that the cross was too large for

the historic landmark and would obscure decorative elements on the

edifice.

15. The Applicant, through its agent, Paul Enten, who is an

architectural designer and historian, maintains that there are

numerous signs and banners which appear on and cover architectural
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features on many historical landmarks in the District of Columbia.

Mr. Enten, however, was unable to offer any evidence that the

Historic Preservation Review Board had approved applications to

alter the facades of these buildings through the placement of such

signs and banners on those historic landmarks (Tr. 58, 59; Exhibits

8, 9, 9A, 9B, 10, 11A, 11B, 14, 15 and 16).

16. The Applicant maintains that by projecting the cross by

ten (10) inches from the facade of the Fraser Mansion by using

bronze rods, the limestone keystones would be visible at all times

"if you approach [the building] ...correctly" (Tr. 101).

17. By placing the cross at the proposed location on the

Fraser Mansion, decorative architectural elements, i.e, a

limestone keystone on the window surround and a portion of the

surrounding belt or string course on the third floor of the edifice

would be obscured if the cross were viewed from directly in front

of the building (Historic Preservation Review Board's File

December 15, 1994 Transcript at 95 100 and 103; Applicant's Exh.

12).2

18. Consuelo Cabada Aaron, owner of the Aaron Gallery located

at 1717 Connecticut Avenue, N.W., Washington, D.C., which is in the

DuPont Historic District, supports the Applicant's application to

place the cross on the facade of the Fraser Mansion, and that

erecting the cross will not interfere with any of the businesses or

residences in the area (Tr. 44, 45).

2 Exhibit 12 merely depicts how the cross would appear if
placed at the desired location on the Fraser Mansion. The
Applicant has not permanently placed the cross on the edifice.
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19. Susan Taylor, who resides in an apartment building next

door to the Fraser Mansion, supports the Applicant's application,

and believes that the cross will identify the building as a church

and help to reduce the crime in the area surrounding the Fraser

Mansion (Tr. 49, 50).

20. Reverend Solomon Majid, who is a Baptist minister, a

member of the Church of Scientology, and a consultant with the

Church Association for Community Services, which is an organization

comprised of churces of different denominations, supports the

Applicant's application to place a cross on the facade of the

Fraser Mansion. Reverend Majid believes that the placing of the

cross on the Fraser Mansion is a religious matter, and that the

government should not interfere with the placement of the cross on

the Fraser Mansion (Tr. 53 - 57).

21. Reverend Timothy Mantis, who is a member of the Church of

Scientology, believes that the placement of the cross on the Fraser

Mansion involves "[r]eligious expression and the practice of one's

religion," and that such rights should not be interfered with. By

placing the cross on the Fraser Mansion, the edifice is identified

as a place of worship to both members of the Church of Scientology

and the general public (Tr. 109-110).

22. The Applicant has introduced and the Mayor's Agent has

admitted into evidence letters of support of its application from

the following persons: Reverend Frank Tucker, Chairperson and

Chief Executive Officer of the Church Association for Community

Services, which is an organization comprised of approximately 100
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churches of different denominations that engage in such activities

as anti-drug programs and tutorial and mentoring programs; The

Honorable John L. Ray, Councilmember of the District of Columbia;

Ori Soltis, Director of the Klutznick National Jewish Museum; Naney

Fam, owner of the American Mail Service and a neighbor of the

Church of Scientology; and Ibrahim Saleh, owner of Volare's Pizza

and a neighbor of the Church of Scientology (Applicant's Exhs. 1,

2, 3, 4 and 5).

23. The Applicant has also introduced and the Mayor's Agent

has admitted into evidence two (2) petitions containing approxi-

mately One Hundred Seventy-Five (175) names of persons who support

the Founding Church of Scientology's application to place the

subject cross on the facade of the Fraser Mansion. While the vast

majority of the signatures do not have an accompanying address,

Reverend Jones, president of the Founding Church of Scientology,

testified that "some of the [signatories] have residences [in the

area]... and some of the people have businesses [in the area]." (Tr.

29; Applicant's Exhs. 6 and 7).

24. By letter dated February 21, 1995, the Chairperson of

Advisory Neighborhood Commission 2B (hereinafter "ANC 2B"), Henry

Fernandez, notified the then-Mayor's Agent, Patria Elam Ruff, that

ANC 2B, by a vote of 4-0-3, adopted the following motion:

ANC 2B supports the opinion and recommendation of
the HPRB on this matter. ANC 2B notes that exterior
ground and entrance signage has been approved. The
placement of a cross on the exterior of the building
is not opposed by ANC 2B, rather the Commission is
concerned with the scale, placement, and exterior
mounting of the proposed cross.
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Conclusions of Law

Based upon the Record as established before the Mayor's Agent,

the following Conclusions of Law are made:

1. Pursuant to D.C. Code Section 5-1005(f) (1994 Repl. Vol.),

no alteration permit may be issued unless the Mayor finds that such

issuance is necessary in the public interest or that a failure to

issue a permit will result in unreasonable economic hardship to the

owner.

2. D.C. Code Section 5-1002(10) (1994 Repl. Vol.) defines

"necessary in the public interest" as "consistent with the purposes

of [the Act] as set forth in Section 5-1001(b) or necessary to

allow the construction of a project of special merit."

3. The purposes of the Act as set forth in D.C. Code Section

5-1001(b) (1994 Repl. Vol.) with respect to properties in historic

districts are as follows:

(A)

(B)

(C)

4. The

To retain and enhance those properties which

contribute to the character of the historic district

and to encourage their adaptation for current use;

To assure that the alterations of existing

structures are compatible with the character of the

historic district; and

To assure that new construction and subdivisions of

lots in an historic district are compatible with the

character of the historic district.

proposed alteration is not consistent with Section

2(b) (1) (A) of D.C. Law 2-144, in that the affixing of a cross to
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the Fraser Mansion which covers a significant architectural

feature/element, i.e., the limestone keystone, of that historic

landmark is not an enhancement of that historic property. While

the term enhancement is not defined in the statute, the common and

ordinary meaning of the term, as defined in Webster's II New

Riverside University Dictionary 433 (1984), is "[t]o increase or

make greater, as in value, beauty, or reputation...." It is clear

that the covering of a significant architectural element/feature of

an historic landmark does not constitute an enhancement of that

structure.

5. The proposed alteration is not consistent with Section

2(b)(l)(B) of D.C. Law 2-144, which requires that alterations of

existing structures be compatible with the character of the

historic district. The placement or mounting of a cross on an

historic landmark in a designated historic district which covers or

obscures a decorative architectural element/feature is not and

cannot be construed as being compatible with the character of the

historic district. Indeed, the covering of distinctive architec-

tural elements/features on an historic landmark would detract from

the character of the historic district.

6. Pursuant to Black's Law Dictionary 470 (rev. 6th ed.

1990), disparate treatment means "[d]ifferential treatment of

employees or applicants on the basis of their race, color,

religion, sex, national origin, handicap, or veteran's status."

The District of Columbia Historic Preservation Review Board did not

engage in disparate or differential treatment regarding the Appli-
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cant, in that the Applicant has failed to demonstrate that the

Historic Review Board had approved any of the placing or erecting

of signs and banners on any of the alleged historical landmarks

depicted in Applicant's Exhibits 8, 9, 9A, 9B, 10, 11A, 11B, 14, 15

and 16.

7. Pursuant to the Religious Freedom Restoration Act of 1993,

42 U.S.C. Section 2000bb et seq., the "[g]overnment shall not

substantially burden a person's exercise of religion even if the

burden results from a rule of general applicability..." Pursuant

to 42 U.S.C. Section 2000bb-2, "the term 'exercise of religion'

means the exercise of religion under the First Amendment of the

Constitution."3

The Supreme Court in Employment Div., Dept. of Human Res. v.

Smith, 494 U.S. 872, 878 (1990), stated that the "free exercise of

religion means, first and foremost, the right to believe and

profess whatever religious doctrine one desires...."

In denying the Applicant's application for a permit to place

a bronze floriated cross measuring 5'4" in width and 8'2" in length

on the facade of the Fraser Mansion located at 1701 20th Street,

N.W., Washington, D.C., the Historic Preservation Review Board has

3 The First Amendment of the Constitution of the United States
of America reads as follows:

Congress shall make no law respecting an
establishment of religion, or prohibiting
the free exercise thereof; or abridging
the freedom of speech, or of the press;
or of the right of the people to peaceably
assemble, and to petition the Government
for a redress of grievances.
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in no way burdened or trampled upon the Founding Church of

Scientology's right to profess and/or express its religious

doctrine and beliefs. Indeed, the Historic Preservation Review

Board, in its decision not to grant the Applicant's application to

alter the facade of the Fraser Mansion, has not stated that the

Applicant cannnot place any cross on the front of the Fraser

Mansion, but merely has maintained that any cross that appears on

the Fraser Mansion shall not obscure the decorative architectural

elements/features of that historic landmark.

ORDER

Accordingly, it is this day August, 1995,

ORDERED that for the reasons stated above, the Applicant's

request, number HPA #95-37, for an alteration permit be, and the

same is hereby DENIED; and it is

FURTHER ORDERED that pursuant to D.C. Code Section 5-1012(a),

this Decision and Order shall not become final until fifteen (15)

days after its issuance.

MES C. HARMON 
y Examiner, D.C.
Agent - D.C. Law 2-144

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Decision and
Order was mailed, postage prepaid, to Philip J. Hirschkop, Esquire,
Counsel for the Applicant, 108 N. Columbus Street, Alexandria,
Virginia this


