
GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

614 H STREET, N.W.
WASHINGTON, D.C. 20001

}
IN THE MATTER OF: }

}
LOT 831- SQUARE 1232 }
1301 Wisconsin Avenue, N.W. }

} HPA #96-214
Applications for construction/alteration } and
permits to install signage and replace existing } HPA #96-342
fixed-glass windows }

}

DECISION AND ORDER

A hearing in this matter was held on December 10, 1996, with the record closed on
March 10, 1997 after submission of a filing of additional documentation by the
Applicant on that date. Present at the hearing were Paul J. Cohn, Executive Vice
President and Director of Development of Capital Restaurant Concepts, Inc., the
Applicant; Emily Eig, Traceries, Architectural Historian and Expert Witness,
witness for the Applicant; Richard B. Nettler, Esq., representing the Applicant; and
Stephen Raiche, Chief, Historic Preservation Division, Building and Land
Regulation Administration, Department of Consumer and Regulatory Affairs.

Background

On or about May 23, 1996, Capital Restaurant Concepts, Inc. (hereinafter “the
Applicant”), owner of 1301 Wisconsin Avenue, N.W. (hereinafter the property”)
applied for a construction alteration permit to “replace existing fixed glass windows
with glazed bi-folding doors” on the west elevation of the property. The property is
located in the Georgetown Historic District; thus, the proposed alteration application



was presented to the U.S. Commission of Fine Arts, for a hearing and
recommendation as HP #96-214 and OG 96-87. On or about June 27, 1996, the
U.S. Commission of Fine Arts voted to recommend that the application be denied,
and forwarded that recommendation to the Mayor’s Agent on a transmittal form
letter dated June 27, 1996. By letter dated July 1, 1996, the Chief of the Historic
Preservation Division of the Building and Land Regulation Administration in the
Department of Consumer and Regulatory Affairs notified the Applicant that the
Historic Preservation Review Board had recommended that Application HP #214 be
denied, and that the Applicant could request a public hearing before the Mayor’s
Agent. By letter dated July 8, 1996, William Andrew Cochran, Project Architect
and Applicant’s Agent, on behalf of the Applicant, requested a public hearing before
the Mayor’s Agent.

On or about August 7, 1996, the Applicant applied for a construction permit to
install a wall sign and a roof sign. This application was assigned HP #96-342 and
OG 96-143, and presented to the U.S. Commission of Fine Arts. The Commission,
on or about September 20, 1996, voted to recommend that the application be
denied, and forwarded that recommendation to the Mayor’s Agent on a transmittal
form letter dated September 20, 1996. By letter dated September 25, 1996, the
Chief of the Historic Preservation Division of the Building and Land Regulation
Administration in the Department of Consumer and Regulatory Affairs notified the
Applicant that the Historic Preservation Review Board had recommended that
Application HP #342 be denied, and that the Applicant could request a public
hearing before the Mayor’s Agent.

The Chief of the Historic Preservation Division provided notices dated October 8,
1996 to the Applicant and the adjoining property owners, and placed notification in
the October 18, 1996 edition’ of the D.C. Register of a hearing scheduled for
December 6, 1996, to consider HP #214 for alteration of 1301 Wisconsin Avenue,
N.W. Subsequently, by letter dated November 19, 1996, counsel for Applicant
requested that the hearing be moved to December 10, 1996, and that the HP #342
be consolidated with HP #214. Both requests were granted and the hearing was
held on December 10, 1996. No other parties appeared at the hearing or filed
statements in support or in opposition to the alterations. The Advisory
Neighborhood Commission did not respond in support or in opposition to the
alterations.
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Jurisdiction

This proceeding was conducted as required by the Historic Landmark and Historic
Protection Act of 1978, (hereinafter “the Act”) now codified at D. C. Code Ann. §5-
1001 et seq., (1981 ed, 1994 repl. vol.). Pursuant to D.C. Code Ann. §5-1005(a),
prior to the issuance of a permit to alter the exterior of a building or structure in an
historic district, the Mayor shall review the application in accordance with the Act.
The Act requires that, prior to making a finding, the Mayor shall refer an application
subject to review by the Commission of Fine Arts to that Commission for a
recommendation. The Commission voted to recommend that both applications be
denied. Pursuant to D.C. Mun. Regs. tit. 10, §2508.7, the Applicant requested a
public hearing before the Mayor’s Agent. Administrative Issuance Number 2-
Delegation-54G, dated July 6, 1995, delegates to the undersigned the authority to
conduct hearings as the Mayor’s Agent for Historic Preservation under sections 5
through 9 , 12 and 13 of D.C. Law 2-144, the Historic Landmark and Historic
Protection Act of 1978.

The provisions of D.C. Code Ann. §5-1005(f) state that “No permit shall be issued
unless the Mayor finds that such issuance is necessary in the public interest or that a
failure to issue a permit will result in unreasonable economic hardship to the
owner.”

Findings of Fact

Based on the record, and testimony presented at the hearing of December 10,
1996, the following findings of fact are made:

1. The property known as 1301 Wisconsin Avenue, N.W. is located in an
historic district known as the Old Georgetown Historic District.

2. By Application dated May 23, 1996, Capital Restaurant Concepts, Inc.
applied for a construction alteration permit to “replace existing fixed glass windows
with glazed bi-folding doors” on the west elevation of the property. (Application for
Construction Permits on Private Property, dated 5/23/96, HPA No. 96-214)

3. By Application dated August 7, 1996, the Applicant applied for a
construction permit to install one wall sign and one roof sign. (Application for
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Construction Permits on Private Property, dated 8/7/96, HPA No. 96-342)

4. The Applicant’s property is located on a commercial street and is used
as a restaurant. (Testimony of Mr. Cohn)

5. The property to which the alterations are sought adjoins, and is
connected to, a larger building used as a restaurant. (Testimony of Mr. Cohn and
permit application plans)

6. The property to which the alterations are being sought was built as a
“Little Tavern” sometime after the fast food chain began in 1927 in Louisville,
Kentucky, and after the chain began using white porcelain enamel walls in the
1930s. The chain was designed to resemble a Tudor cottage on a city street.
(Testimony of Ms. Eig)

7. Several changes to the structure and appearance of the original Little
Tavern have been made prior to Applicant’s purchase of the property. For
instance&e property was painted a peach color when Applicant purchased it, and
the sign with the name of the prior restaurant covered the original Little Tavern sign
on the roof. (Testimony of Mr. Cohn)

8. The replacement of the windows with bi-fold glazed doors will
duplicate changes already made, and approved by the U.S. Commission of Fine
Arts, to the front and rear of the structure. (Testimony of Mr. Cohn and photograph
exhibits)

9. The U.S. Commission of Fine Arts recommended against the issuance
of the permit for the bi-fold doors because the alteration to the property would be “a
detriment to the integrity of its historic character, a prototype ‘Little Tavern’ with
enamel panel exterior walls and distinctive neon signs.” Likewise, the Commission
recommended against the application for the sign permit because the lettering “is
over-scaled.” (Transmittal letters from the U.S. Commission of Fine Arts dated
June 27, 1996 and September 20, 1996 respectively)

10. The roof sign being applied for by Applicant is the original Little
Tavern sign, which would be refaced and relettered to reflect the name of the
Applicant’s restaurant. (Testimony of Mr. Cohn)

P. 4, HPA 214 & 342, 1301 Wisc. Ave. NW



11. The Old Georgetown Historic District was established by Act of
Congress on September 22, 1950, to protect approximately 4,000 properties
constructed in Georgetown’s early history. (Testimony of Ms. Eig)

12. The Act followed similar legislation passed in other jurisdictions
deemed significant in preserving and protecting historic districts in Newport, Rhode
Island; Charleston, South Carolina; Williamsburg and Alexandria, Virginia and New
Orleans, Louisiana. The Georgetown district included many structures constructed
during the first 50 years of the nation’s existence, which, during the years
immediately preceding the Act being passed, had gone through significant
restoration. The consideration of the bill occurred one year before the bicentennial
of the establishment of Georgetown in 175 1. (Congressional Committee Hearing
before the Committee on the District of Columbia, Subcommittee on the Judiciary,
June 22, 1950.)

13. The Act for the Preservation of Historic Places and Areas in the
Georgetown Area states that “in order to promote the general welfare and to
preserve and protect the places and areas of historic interest, exterior architectural
features and examples of the type of architecture used in the National Capital in its
initial years,” the plans for any construction, alteration, reconstruction, or razing of
any building in the district shall be referred to the U.S. Commission of Fine Arts
“for a report as to the exterior architectural features, height, appearance, color, and
texture of the materials of exterior construction which is subject to public view from
a highway” and make a recommendation to the Mayor before the Mayor may issue a
permit. (D.C. Code Ann. §5-1102)

14. The report from the Commission in this case consisted of a paragraph
on each of the two transmittal letters referring the applications to the Mayor’s Agent,
and did not relate the applications to the character or the architecture of the
Georgetown historic district. (Transmittal letters from the Commission dated
6/27/96 and 9/20/96)

15. There has been no cataloguing or designation regarding contributing
and noncontributing buildings in the Old Georgetown Historic District. (Testimony
of Ms. Eig)

16. The Little Tavern structure located at 1301 Wisconsin Avenue, N.W.
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has not been designated an historic landmark or a contributing building to the
historic district. (Testimony of Ms. Eig)

17. It is clear from the tone of the Commission’s reports that, at the time of
the Commission’s review of the subject applications, the Commission wishes the
Little Tavern had been preserved, with no alterations, as an example of Little Tavern
architecture. (Transmittal letters from the Commission dated 6/27/96 and 9/20/96)

18. The Applicant seeks the permits for alteration as “necessary in the
public interest”, meaning consistent with the purposes of D.C. Law 2-144. Those
purposes are, “with respect to properties in historic districts, to retain and enhance
those properties which contribute to the character of the historic district and to
encourage their adaptation for current use; [and] to assure that alterations of existing
structures are compatible with the character of the historic district....” (See D.C.
Code Ann. §5-1002(10), §5-1001(b) and §5-1005 (f); testimony of Ms. Eig; Pre-
hearing submission of Applicant)

Conclusions of Law

Based on the foregoing Findings of Fact, the following Conclusions of Law
are made:

19. The proposed construction would cause a change in the exterior
appearance of a building or structure or its site in an historic district, and is thus an
alteration pursuant to D.C. Code Ann. §5-1002( 1).

20. D.C. Code Ann. §5-1005(f) states that “No permit [for alteration] shall
be issued unless the Mayor finds that such issuance is necessary in the public
interest or that a failure to issue a permit will result in unreasonable economic
hardship to the owner.”

21. “Necessary in the public interest” means consistent with the purposes
of the Act which are, “with respect to properties in historic districts, to retain and
enhance those properties which contribute to the character of the historic district and
to encourage their adaptation for current use; [and] to assure that alterations of
existing structures are compatible with the character of the historic district...." See
D.C. Code Ann. §5-1002(10) and §5-1001(b).
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22. The Little Tavern structure has lost much of its integrity as a classic
example of such establishments, as it has been considerably altered subsequent to
following the required regulatory process in earlier applications.

23. The property is not listed as a contributing building to the historic
district, or as an historic landmark; therefore the test to be applied is whether the
alterations are consistent and compatible with the character of the historic district.

24. The issuance of the permit to alter the exterior by replacing windows
with glazed doors is consistent with the purposes of the Act in that the alteration
would contribute to the character of the historic district, and would be compatible
with the connecting building and the surrounding commercial properties. The
alteration is compatible with the character of the historic district in architectural
design.

25. The issuance of the sign permit would basically change the lettering on
the sign to reflect the name of the restaurant in the property, and has no impact on
the exterior of this property in that it will be the same size and style of the original
sign and is compatible with the character of this commercial area of the historic
district.

26. The proposed alterations are consistent with the purposes of the Act,
and thereby considered necessary in the public interest as required by D.C. Code
AM. §5-1005(f).

27. Applicant has met the burden of showing that the proposed alteration is
consistent with the purposes of the Act.
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ORDER

Accordingly, it is this 7th day of July, 1997,

ORDERED that the two applications of the Applicant for construction
permits be, and are hereby, GRANTED; and it is

FURTHER ORDERED that pursuant to D.C. Code Ann. §5-1012(a), this
Decision and Order shall not become final until fifteen (15) days after issuance.

 Miriam Hellen Jones
Mayor’s Agent for D.C. Law 2-144

P. 8, HPA 214 & 342, 1301 Wisc. Ave. NW



CERTIFICATE OF SERVICE

I hereby certify that a copy of the Decision and Order was mailed, postage
prepaid, on this 7th day of July, 1997, to Richard B. Nettler, Esq., Robins, Kaplan,
Miller & Ciresi, 1801 K Street, N.W., Suite 1200, Washington, D.C. 20006-1301.

Recita Miles, Program Assistant for
Miriam Hellen Jones
Mayor’s Agent for D.C. Law 2-144


