
 

 In Re 331 Constitution Avenue, N.E., HPA #97-398  

 GOVERNMENT OF THE DISTRICT OF COLUMBIA 
 DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 
 OFFICE OF ADJUDICATION 
 941 NORTH CAPITOL STREET, N.E., SUITE #9100 
 P.O. Box 37140 
 WASHINGTON, D.C.  20013 
 
 
IN THE MATTER OF:          
    
 LOT 825 in SQUARE 785 
 331 Constitution Avenue, N.E. 
                         HPA No. #97-398 
  Application for: 
 New Driveway, Curb Cut 
 And Parking Pad 
 
 FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER 
 
Background 
  
 This matter was convened on May 12, 1998, pursuant to the Historic District 
Protection Act of 1978, D.C. Law 2-144, codified at D.C. Code, Sec. 5-1001, et seq. (the 
Act). The administrative hearing was also conducted consistent with the requirements of 
District of Columbia Municipal Regulations (DCMR) Title 10, Chapter 25, Historic 
Preservation, and in accordance with the D.C. Administrative Procedure Act, D.C. Code 
Sec. 1-1501 et seq. 
 
 The case was initially assigned to and heard by James Fagelson, Mayor’s Agent for 
Historic Preservation, an administrator at the D.C. Department of Consumer and 
Regulatory Affairs (DCRA), Occupational and Professional Licensing Administration 
(OPLA).  Due to certain administrative changes and reorganization within DCRA, Mr. 
Fagelson was assigned to other matters, and ceased to serve as the Mayor’s Agent.  Mr. 
Fagelson is no longer an employee with this D.C. Government agency.   
 
 The matter was then forwarded to Administrative Law Judge Rohulamin Quander, 
the current Mayor’s Agent, who received the full application file, with all relevant exhibits, 
plus a transcript of the proceedings and consideration of the application, conducted on 
November 20, 1997, before the Historic Preservation Review Board’s (HPRB).  When the 
ALJ noted that there was no transcript of the Mayor’s Agent hearing held on May  12, 1998, 
he requested, through HPRB, that a transcript be prepared, based upon the court 
reporter’s in-hearing transcription.   
 
 After waiting for an interval, and not receiving the transcript, the ALJ again inquired 
of HPRB regarding the transcript.  Subsequently, and after making a prolonged and 
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diligent second search for the transcription tape, the Miller Reporting Company advised the 
HPRB that it could not locate the hearing tapes, and presumed that they were hopelessly 
lost.  Therefore, a transcript cannot be reproduced at this time.  The Mayor’s Agent 
apologizes to the Applicant for both the circumstances and the delay in issuing this final 
decision and order.  
 
 The record herein reflects that Judy Seiden, the owner and Applicant (the Applicant) 
of the above noted real property, filed an application on or about September 25, 1997, 
through her agent, Kai Y. Tong, AIA, an architectural design firm, for authority to construct a 
new driveway, curb cut, and parking pad for her single family dwelling.  The property in 
question is located in the Capitol Hill Historic District, at the corner of Fourth Street and 
Constitution Avenue, N.E., and carries the U.S. Post Office address of 331 Constitution 
Avenue, N.E.  According to the multiple photographs presented to the Mayor’s Agent, if the 
driveway and curb cut were allowed, it would be located on the Fourth Street side of the 
structure, essentially at the rear of the existing structure. 
 
 The Applicant asserted that if the curb cut, driveway, and parking pad were allowed, 
they would essentially be at the exact same location where an alley behind the property 
initially would have been constructed, had an alley been erected at the site.  As indicated 
by submitted architectural plans, supplemented by photographs, the alteration, if allowed, 
would involve converting an existing low brick fence into a gate, removing the curb stone, 
installing a paved driveway across the sidewalk, and installing a parking pad in the rear 
yard, with the automobile to be stored behind the gate to the rear of the building.1 
 
 On November 20, 1997, at a regularly scheduled public meeting, and by a vote of 
six opposed and two in favor of the application, the HPRB voted to reject the Historic 
Preservation Division (HPD) Staff Report, which recommended that the driveway and curb 
cut be approved as consistent with the purposes of the Act.  Instead, the HPRB voted not to 
issue the Applicant a permit to construct the driveway and curb cut.  James T. Speight, 
Chairman, the HPRB, presided at the proceedings and the vote, but did not register a 
personal vote on the record.   
 
 Under the Act, the Mayor or his designated agent, must review and approve permit 
applications for demolition, alternation, subdivision, and new construction in historic 
districts. Therefore, under the law, this property is subject to that review.  The Applicant was 
promptly advised by letter of the HPRB’s decision, and likewise of her right to request a 
timely public hearing before the Mayor’s Agent.  A timely request was filed, and the 
Mayor’s Agent hearing was conducted on May 12, 1998, at DCRA.        
                     

1 Because of the way the realty is constructed, based upon the photos, it is uncertain whether 
the site is the side yard or the rear yard.  The Mayor’s Agent elects to identify the site as the “rear 
yard”. 
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 For the reasons that follow, the application for a new driveway, curb cut, and a 
parking pad is DENIED. 
 
 FINDINGS OF FACT 
 
 Based upon the total record herein, and evidence received during the administrative 
hearing, the Mayor's Agent for Historic Preservation, now makes the following Findings of 
Fact: 
 
 1.  The Applicant is the owner of a single family dwelling legally identified as Lot 825 
in Square 785, with residential premises known as 331 Constitution Avenue, N.E., 
Washington, D.C.  The real property is located in the larger geographic neighborhood area 
known as Capitol Hill, but is also contained in the smaller subdivision known as Stanton 
Park. 
 
 2.  On September 25, 1997, the Applicant, through her agent, filed an application to 
construct a driveway, curb cut, and parking pad, which would be erected to the immediate 
rear of her property, but inside the property line.   
 
 3.  The essence of the application is that the proposed design can be integrated 
into the location via simple design, which would be a modest, unassuming, and positive 
enhancement to the property and neighborhood.  Further, if granted, the parking of the 
vehicle and related activity would be managed in a highly responsible manner. 
 
 4.  According to drawings submitted with the Application, the proposed project 
would require the removal of the curbstone, the tree box, and current sidewalk materials, in 
order to construct a drive path across public space to access a proposed private space 
parking area immediately adjacent to and behind her realty.   
 
 5.  According to the photographs, there are two trees, which are very close to the 
space proposed to be altered.  It is uncertain whether one or both of these trees might have 
to be removed, due to their location, size, and root structure. 
 
 6.  Under the law, the Mayor’s Agent must give great weight to the recommendation 
of the Advisory Neighborhood Commission (the ANC) with regard to applications of this 
type.  D.C. Code, Sec. 1-261(d) and Wolf v. District of Columbia Board of Zoning 
Adjustment, 397 A.2d 936 (1979).  Although the record indicates that the ANC was 
apprised of these proceedings, there is nothing in the case file to indicate that the ANC 
took a position with regard to this Application. 
 
 7.  Three letters of support were filed in favor of the granting of this Application, one 
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of which letters expressed a qualified support, depending upon the fate of the two trees 
noted above.  Three letters were also received in opposition to the granting of this 
Application. 
 
 8.  Although the proposed driveway is represented on the drawings as 12 feet in 
width, the record herein indicates that at the proposed curb cut immediate spot, up to 16 
feet of curb would be removed to accommodate the Applicant’s project. 
  
 9.  The estimated cost of the project is $2,102.00, i.e. $1,258.00 for labor, and 
$754.00 for materials. 
  
 10.  There was no transcript available of the testimony given at the May 12, 
1998, hearing before the Mayor’s Agent, as the Miller Reporting Company advised 
the Mayor’s Agent, through the D.C. Historic Preservation Office staff, that after a 
prolonged, diligent search on at least two separate occasions, the transcription 
tapes, from which a transcribed record of proceedings would have been prepared, 
are “hopelessly lost”. 
 

DISCUSISON 
 
 Under D.C. Code, Sec. 1-1509(b), the burden of proof is on the applicant 
requesting a favorable ruling from the Mayor’s Agent.  The issue in this case is whether the 
proposed curb cut is consistent with the declaration and purposes of D.C. Law 2-144 (the 
Historic Landmark and Historic District Protection Act of 1978).   
 
 Moreover, the Mayor’s Agent must give great weight to the recommendation of the 
ANC.  D.C. Code, Sec. 1-261(d) and Wolf v. District of Columbia Board of Zoning 
Adjustment, 397 A.2d 936 (1979).  However, the local ANC took no position of record with 
regard to this Application. 
 
 In furtherance of its legal position, the Applicant argues that a curb cut in not an 
intrinsically evil element imported from the suburbs, which must be avoided.  Rather, it is a 
proposal that can be integrated via simple design, to be a modest, unassuming, and 
positive enhancement to the property and neighborhood.  Further, if granted, the parking of 
the vehicle and related activity would be managed in a highly responsible manner.2  The 
Applicant then concludes that this application is consistent with the purposes of the Act, 
and therefore, should be granted. 

 
 CONCLUSIONS OF LAW 
                     

2 The foregoing statements were extracted from a May 18, 1998, letter from Kai Tong, 
Design Associates, to James Fagelson, former Mayor’s Agent. 
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 The Mayor's Agent, after carefully reviewing the entire available record filed herein, 
and taking into consideration the existing law governing this issue, now reaches the 
following Conclusions of Law: 
  
 1.  For the reasons that follow, the Mayor's Agent concludes that the Applicant has 
not met its burden of proof.   
 
 2.  Although the Applicant presented evidence of more than 20 curb cuts that have 
been installed within a close vicinity of this proposed curb cut, including some within the 
immediate area of Fourth Street and Constitution Avenue, N.E., it appears that virtually all 
of them were installed prior to 1978, when the Act was adopted, with the recited purpose, 
as stated at D.C. Code, Sec. 5-1001(a)(1), for the  “ …  protection, enhancement and 
perpetuation of improvements and landscape features of landmarks and districts which 
represent distinctive elements of the city’s cultural, social, economic, political and 
architectural history.” 
 
 3.  The Mayor’s Agent concludes that the Act was adopted, at least in part, to stem 
the tide towards the diminution of the landscape features of historic districts in the District 
of Columbia, which would include the imposing of strict controls, which disfavors installing 
landscape reducing curb cuts in a historic district, as well as to bring some order and 
consistency to the architecture of this Victorian-style historic district. 
 
 4.  The Mayor’s Agent concludes that the fact that curb cuts were made at a prior 
time, whether legally or illegally, cannot be used as a legal standard by which to evaluate 
this current Application, and authorize additional curb cuts. 
 
 5.  The Mayor’s Agent concludes that the granting of this Application would not only 
eliminate up to two on-street parking spaces, but would also reduce the green space which 
is an integral part of the Capitol Hill Historic District, and very likely create an atmosphere 
in which multiple petitions for additional curb cuts will almost certainly follow. 
 
 6.  The Mayor’s Agent concludes that the realty, to which the curb cut would be 
attached, is corner property, and the installation and location of a curb cut adjacent to this 
corner property would reduce the green space vista of everyone travelling on either of the 
two adjacent streets where the realty is located. 
 
 7.  The Mayor’s Agent concludes that the fact that any alley might have been located 
at the spot where the proposed curb cut would be, does not justify a curb cut, as this “might 
have been” reference is merely a speculation of what may potentially have occurred more 
than 100 years ago, when the realty was built and the neighborhood was being developed. 
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 8.  The Mayor’s Agent concludes that this Application does not meet the standard of 
what constitutes “Special Merit” as defined by the Act at D.C. Code, Sec. 5-1002 (11),  i.e., 
“A plan or building having significant benefits to the District of Columbia or to the 
community by virtue of exemplary architecture, specific features of land planning, or social 
or other benefits having a high priority for community services.” 
 
 9.  The Mayor’s Agent concludes that this Application does not meet the standard of 
what constitutes a “Re-adaptation of the site for current use”, as recited under the Act at 
Declaration and purposes, D.C. Code, Sec. 5-1001 (b)(C)(2). 
 
 10.  The Mayor’s Agent concludes that this Application does not meet the standard 
of what constitutes an  “Unreasonable economic hardship”, as defined by the Act at D.C. 
Code, Sec. 5-1002(14), i.e., “Failure to issue a permit would amount to a taking of the 
owner’s property without just compensation or, in the case of a low-income owner(s) as 
determined by the Mayor, failure to issue a permit would place an onerous and excessive 
financial burden upon such owner(s).” 
 
 11.  Finally, the Mayor's Agent further concludes that granting this application for the 
installation of a curb cut in this historic district would be inconsistent with the 
comprehensive recitation of the purposes of the Historic Landmark and Historic District 
Protection Act of 1978, as stated at D.C. Code, Sec. 5-1001, Declaration and purposes, 
and that the Application should be denied at this time. 
 
 ORDER 
 
 Accordingly, it is this 15 day of July, 1999, 
 
 ORDERED that, for the reasons set forth in the foregoing Findings of Fact and 
Conclusions of Law, HPA #97-398, the Application for a Driveway, Curb Cut, and Parking 
Pad at 331 Constitution Avenue, N.E., Washington, D.C., should be, and the same is 
hereby, DENIED, and it is  
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 FURTHER ORDERED that pursuant to D.C. Code Ann. Section 5-102(a), this 
Decision and Order shall not become final until fifteen (15) days after issuance. 
 
      
      ________________________________ 
      ROHULAMIN QUANDER 
      ADMINISTRATIVE LAW JUDGE, 
      AND MAYOR'S AGENT FOR  
      HISTORIC PRESERVATION FOR  
      THE DISTRICT OF  COLUMBIA     
 

Certificate of Service 
 
 I certify that on the _____ day of July, 1999, that I mailed, either by regular first class U.S. mail 
or D.C. Government inter-office mail, a copy of the Mayor’s Agent Final Order to the below 
enumerated parties. 
 
 
      ____________________________ 
      Stacey Washington, DCRA/OAD 
 
Copies to: 
 
Judi Seiden, Applicant and property owner   Nancy Metzger, Chair, Party Status 
P.O. Box 16365     Historic District Committee  
Alexandria, Virginia 22302    Capitol Hill Restoration Society 
       P.O. Box 15264 
Kai Y. Tong, AIA, Applicant’s Agent   Washington, D.C. 20003-0264  
Kai Tong Design Associates, Inc. 
108 West Rosemont Avenue 
Alexandria, Virginia 22301 
 
Stephen J. Raiche 
Historic Preservation Division, DCRA 
941 North Capitol Street, N.E., Suite #2W15 
Washington, D.C. 20002 


