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 DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 
 Office of Adjudication 
 614 H Street, NW - Room 619 
 Washington, DC  20004 
 
 
IN RE: 
 
 Application for Subdivision    HPA # 98-355 through # 98-361 
 & Demolition Permits       S.O. #1643  
 
 3133 Copperthwaite Alley, N.W.  
 3135-3141 K Street, N.W. 
 1003-1015 Wisconsin Avenue, N.W. 
 3134-36 South Street, N.W., and alley 
 Square 1189 
 Washington, D.C. 
 
 
 DECISION AND ORDER 
 

Background 
 
 Millennium Georgetown Development (MGD) seeks approval of a subdivision of lots 
826 & 827 in Square 1189, the site of an historic landmark, the Brickyard Hill House, 
subdivision on the entire Square 1189, and, on behalf of the current owners, the demolition 
of buildings located at 3133 Copperthwaite Alley, N.W.; 3135, 3137, & 3141 K Street, 
N.W. and for 1003, 1007 & 1015 Wisconsin Avenue, N.W., and the closure of an alley.  
According to MGD, the subdivision and demolitions would allow MGD to restore the 
landmark Brickyard Hill House, restore the Georgetown Incinerator and retain two alley 
dwellings historically associated with the Brickyard Hill House, albeit in a different context.1 
 
 Because the site is an historic landmark, the application was referred to the Historic 
Preservation Review Board (the HPRB) for its review and recommendation, pursuant to 
D.C. Code, Sec. 5-1006(b).  At its public meeting held on July 23, 1998, the Board voted 
to adopt the Staff Report of the Historic Preservation Division of DCRA, Building and Land 
Regulation Administration, and recommended to the Mayor's Agent that this subdivision be 
                     
1 At the hearing in this matter, the applicant withdrew its request for a hearing on the demolition permits in light  
  of the finding by the Commission of Fine Arts that the buildings were contributing buildings to the Old  
 Georgetown Historic District.  On August 28,1998, counsel for the applicant and the Office of the Corporation  
 Counsel informed the Mayor’s Agent that the demolition permits would be dealt with administratively. 
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approved as consistent with the requirements of D.C. Law 2-144, the Historic Landmark 
and Historic District Protection Act of 1978, (the Act), codified at D.C. Code, Sec. 5-1001, 
et seq.  The administrative hearing was conducted consistent with the requirements of 
District of Columbia Municipal Regulations (DCMR) Title 10, Chapter 25, and in 
accordance with the D.C. Administrative Procedures Act, D.C. Code Sec. 1-1501 et seq. 
 
 Pursuant to D.C. Code, Sec. 5-1006(c), Subdivisions, a public hearing was held on 
May 19, 1998, before Administrative Law Judge Rohulamin Quander, the Mayor's Agent 
for Historic Preservation.  Notice of the public hearing was published in the D.C. Register.  
The Applicant was represented by Richard B. Nettler, Esquire, the Law Offices of Robins, 
Kaplan, Miller and Ciresi, L.L.P. 
  
 The applicant, Millennium Georgetown Development, L.L.C. (MGD), presented the 
following witnesses on behalf of the application: Shalom Barnes, architect; Emily Eig, 
architectual historian; Ellen McCarthy, land planning expert; Anthony Lanier, on behalf of the 
Applicant, MGB; and Rev. David Bird, Rector, Grace Episcopal Church.  There was no 
opposition noted to the granting of this application.   
 
 Testifying on behalf of the District of Columbia Government were: David Colby, the 
D.C. Office of Planning, and James Thackaberry, D.C. Department of Housing and 
Community Development.  Steve Raiche, Chief, Historic Preservation Division, DCRA, 
was present, but did not testify.  However, he was called upon during the hearing to clarify a 
minor preliminary manner.  Several non testifying persons were present as observers of the 
administrative proceeding, including Bruce Brennan, Esquire, Senior Counsel, 
Government Operations, Office of the Corporation Counsel. 
  
 The Applicant tendered a comprehensive pre-hearing submissions, complemented 
with multiple exhibits, including: lot surveys and plats; illustrated current layout of the current 
buildings and immediate area; and multiple photographs.  The record was officially closed 
on August 31, 1998, upon receipt of the Applicants' Proposed Findings of Fact, 
Conclusions of Law, and Order.   
 
 For the reasons that follow, the application for a theoretical subdivision is 
GRANTED. 
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 Findings of Fact 

 Based on the record taken as a whole, including the evidence submitted at the 
hearing, the following uncontested Findings of Fact are made: 
 
 1.  On February 19, 1998, MGD filed for conceptual design review of its proposed 
development project and the demolition of certain buildings necessary for construction of 
that project.  The proposal was supported by, inter alia, the Department of Housing and 
Community Development, the Office of Planning, the affected Advisory Neighborhood 
Commission, the Citizens Association of Georgetown, the Georgetown Business and 
Professional Association and neighboring property owners, such as Grace Episcopal 
Church.  
 
 2.   On May 7, 1998, the Old Georgetown Board (OGB) gave conceptual approval to 
the proposed development and on June 22, 1998, the Commission of Fine Arts (CFA) did 
as well, including recommending the approval of the demolition of the subject buildings, 
after a site visit, as non-contributing to the historic district. 
 
 3.  Preliminary permits for the demolition of the subject buildings were filed in June 
1998, on behalf of their current owners, and the demolitions were formally approved by the 
OGB on July 9, 1998, and the CFA on July 24, 1998, on the grounds that the buildings were 
not contributing to the Old Georgetown Historic District.   
 
 4.  On July 23, 1998, a hearing before the HPRB was held on the subdivision 
request, at which time the HPRB recommended that, “[b]ecause the subdivision calls for 
the combination of several historic lots and an historic alley into one lot of record, . . . the 
Mayor’s agent . . . [give] great attention . . . to the historic preservation implications of the 
proposed development.”  The Mayor did not refer the demolition permits to the HPRB for 
review. 
 
 5.  The southern half of Square 1189 is bounded by South Street to the north, 
Wisconsin Avenue to the west, K Street to the south, and 31st Street to the east.  An alley 
that runs east-west, Copperthwaite Lane (formerly Cooper Shop Alley) bisects this block.  
This block, now included in Square 1189, was historically part of Georgetown’s original 
Plat of 1751.  Many small structures stood in this square in the nineteenth century, including 
the Brickyard Hill House, Peter’s commercial enterprise, as well as a number of small 
dwellings, rowhouses, and assorted ancillary structures.  Over time, substantial changes 
have occurred to the square.  
 
 6.  Today, nine (9) buildings occupy the western portion of the southern half of 
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Square 1189.  These buildings span two centuries.  Brickyard Hill House, originally owned 
by Robert Peter and leased to tenants, the first mayor of Georgetown, was erected circa 
1800.  The stone stable behind it (3133 Copperthwaite Lane) was erected sometime in the 
first half of the nineteenth century, apparently in association with the Brickyard Hill House.  
A second story of brick was added in 1898, with other changes to turn it into a dwelling, 
substantially altering its appearance and association with the Brickyard Hill House.  The 
adjacent two-story wood frame dwelling at 3135 Copperthwaite Lane was not erected until 
the third quarter of the nineteenth century and, if it ever had a relationship to the Brickyard 
Hill House, the relationship has been severely altered.  The building at 3135 K Street, now 
the Bayou, was constructed in 1939, but appears to have incorporated at its rear a portion 
of what may be the remains of a nineteenth century cooperage, substantially altered.  The 
buildings at 3137 K Street and 1003 Wisconsin Avenue were constructed as a warehouse 
for Harlan-Adams in 1918, and have been altered several times since.  The building at 
1007 Wisconsin Avenue largely dates from 1924-25, with a large rear addition constructed 
in 1934 and a second story over the western half of the building in 1940.  In 1935, 
Washington Petroleum Products erected a filling station at the corner of Wisconsin Avenue 
and Water Street (3141 K Street).  Between 1954 and 1962, a commercial building was 
erected at 1015-19 Wisconsin Avenue. 
 
 7.  The eastern portion of this half of Square 1189 is currently occupied by a single 
building, the Georgetown Incinerator.  This Industrial Art Deco-style building was erected in 
1932.  Designed by the noted Boston engineering firm, Metcalf and Eddy, the building was 
constructed by the District of Columbia, and landscape design was provided by the 
landscape architects Olmsted Brothers of Brookline, Massachusetts. The structure 
operated as an incinerator from its completion in late 1932 until October 1971, and has 
remained unoccupied since that time.  Currently the property is unattended, overgrown, and 
in poor condition. 
 
 8.  MGD proposes to construct a mixed-use retail, entertainment, hotel and 
residential complex on the site.  The subdivision will afford MGD the opportunity to restore 
the significant historic buildings on the site.  MGD will retain and adaptively reuse the 
Incinerator building.  In combination with all the remaining property in square 1189, the 
mixed use complex will consist of approximately a 450-500 space public parking garage, 
100,000 square feet of condominium apartments, a 125 room boutique hotel, a 2,200-
3,000 seat multi-theater art cinema, and 75,000 square feet of retail space. 
 
 9.  In light of the recommendation of the HPRB regarding the subdivisions and the 
fact that the subdivision involves the site of a historic landmark, MGD sought review of the 
application by the Mayor's agent, as required by the Act.   
 
 10.  Notice of the Mayor's Agent hearing for the demolition application was 
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published in 45 D.C. Register 4544, on July 10, 1998. 
 
 11.  The matter came before the Mayor's Agent for a hearing on the basis that the 
subdivision was consistent with the purposes of the D.C. Law 2-144 or necessary to 
construct a project of special merit.   
 
 12.  Testifying in favor of MGD was Anthony Lanier for the Applicant; Shalom 
Baranes, the project architect, Ellen McCarthy, an urban planner and Emily Eig, an 
architectural historian.  No one appeared in opposition to the application. 
 
 13.  Mr. Baranes reviewed the development plans for the site and stated that the 
project will create a preservation district composed of the Incinerator, the Brickyard Hill 
House, and the two alley dwellings.  According to Mr. Baranes, subdivision of the Brickyard 
Hill House site and the Square will allow MGD to restore the landmark Brickyard Hill House 
by transferring the excess floor area ratio available on the lot to the rest of the site, thereby 
eliminating development pressures on the landmark building and generating funds for its 
restoration.  Subdivision of the entire square will permit MGD to maximize the restoration 
of the Incinerator by moving the parking required for the proposed project to other portions 
of the square, thereby eliminating the need to excavate underneath the Incinerator.  
Furthermore, subdivision of the entire square allows MGD to save two other buildings on 
the site and re-position them behind the Brickyard Hill House in a manner which reflects 
their current configuration. 
 
 14.  According to Ms. Eig, Square 1189 is located within the Old Georgetown 
Historic District.  It is considered an intact example of a complete historic town, 
encompassing an area laid out as a port town in 1751 prior to the establishment of the 
District of Columbia.  Later absorbed into the District of Columbia, its narrow grid streets 
differentiate the port town from L’Enfant’s plan.  In 1950, the U.S. Congress passed the Old 
Georgetown Act creating a special district within the District of Columbia to be known as 
“Old Georgetown”.  The law, which mandated the regulation of the height, exterior design, 
and construction of private and semi-public buildings in the Georgetown area, was 
approved by Congress, “[i]n order to promote the general welfare and to preserve and 
protect the places and areas of historic interest, exterior architectural features and 
examples of the type of architecture used in the National Capital in its initial years.”2 Old 
Georgetown was listed in the National Register of Historic Places and declared a National 
Historic Landmark in 1967.  It was listed on the District of Columbia Inventory of Historic 
Sites in 1964.  
 
 15.  According to Ms. Eig, subdivision of the lots will afford MGD the opportunity to 

                     
 2  Public law 808, 81st Congress, H.R. 7670, D.C. Code 5-801, 64 Stat 603. 
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preserve and rehabilitate four structures, one of which is an individually designated 
landmark - the Brickyard Hill House, the others are two small alley dwellings, and the last is 
the edifice known as the Georgetown Incinerator.  With regard to the Brickyard Hill House, 
it was constructed ca. 1800, and possibly as early as the late Eighteenth Century.  It is 
sited on old Lot 52, of the Georgetown block known as Peter’s Square, named for 
landowner Robert Peter.  The house was owned and probably built by Robert Peter, a 
member of an early prominent Georgetown family.  Robert Peter was one of the first 
Georgetown Commissioners and when the town was incorporated in 1789, its first mayor.  
He is believed to have rented the Brickyard Hill House for income. Over time, due to 
neglect, the house, particularly 3136 South Street, has deteriorated.  The house is one of 
the most important structures in the Old Georgetown Historic District.  Possibly dating to 
the eighteenth century, the two-story, wood frame and brick nogging double house is a 
rare, intact example of a modest dwelling in Georgetown’s waterfront district associated 
with the initial years of the Federal City.  Its very existence is threatened at this time. 
 
 16.  Ms. Eig further testified that the subdivision sought by MGD of the remaining 
lots on this half of the square is not new to the Old Georgetown Historic District, and 
examples of it exist from the late nineteenth century when the Capital Power Plant was 
sited across the street on the waterfront, and in 1932 when the District constructed the 
incinerator on this very square.  While the act of subdivision will alter the lot lines that have 
been associated with the Brickyard Hill House, and those of the surrounding buildings, all 
within the Old Georgetown Historic District, such subdivision is common to Georgetown, 
both before and since the designation of the historic district in 1951.  This proposed 
subdivision is consistent with the purposes of the act, for it will retain and enhance the 
landmark building, encourage its adaptation for current use, as well as result in its 
restoration. In summary, the proposed subdivision is the tool that will retain, enhance, and 
adapt the landmark Brickyard Hill House, by providing the initiative and wherewithal for 
restoration.  
 
 17. According to Ms. McCarthy, she had reviewed past decisions by the Mayor’s 
Agent regarding special merit, and it was her professional opinion that this is one of the 
clearest instances where the benefits to be derived by the citizens of the District of 
Columbia from the project are so considerable that they more than outweigh any potential 
adverse consequences of subdividing the property.  Ms. McCarthy explained that the 
project proposes to take an area which has seen negligible investment in retail and 
entertainment uses, and to subdivide the property in order to construct an arts cinema, 
upscale residential condominiums, a boutique hotel/inn, and high-quality retail. 
Significantly, the entire exterior of the Incinerator and its smokestack, along with four 
historic dwellings, will be preserved and restored.  In terms of the economic revitalization of 
the area, it is precisely the type of “bridge” which has been necessary between the retail 
and entertainment activity along M Street, and the waterfront, where the only major 
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investment in any sizeable non-office use, the retail and residential portions of the 
Washington Harbor, have been isolated, and thus unable to make their full contribution to 
the economic vitality of the area.   
 
 18. In terms of preservation, Ms. McCarthy stated that the rehabilitation of a huge 
structure like the Incinerator, especially the preservation of the volume of the building, and 
the restoration of the Brickyard Hill houses and the two alley-dwellings, go far beyond the 
usual level of preservation.  Finally, in terms of land planning and community benefits, Ms. 
McCarthy made two observations.  First, the Incinerator portion of the project already was 
extensively analyzed by the Department of Housing and Community Development, and 
MGD’s proposal was judged superior to the other site redevelopment applicants in terms 
of the benefits it was proposing to the District.  Second, the project proposes a number of 
“preferred uses”, i.e., uses such as housing, retail, hotel and arts, which are not generally 
considered to be as lucrative for a developer as office space, but which provide substantial 
benefits to the District in terms of tax revenue, employment of District residents, street 
vitality (especially in the evenings and on weekends), and new residents to participate in 
our civic life and take an interest in safeguarding and improving the neighborhood.  All 
these are being provided with no zoning concessions, as MGD has asked for no extra 
density or similar concessions to make it more financially attractive to provide these uses. 
 
 19.  Ms. McCarthy also testified that the parking component of the project is also 
significant. Parking is a particular concern in Georgetown.  Virtually every large project 
which has been proposed to improve the economic vitality of the area has foundered on 
the shoals of community concerns about worsening of the parking situation.  She stated 
that when the District tried, several years ago, to develop this site, it was the inability to 
satisfy concerns about parking which led to the termination of the development 
negotiations.  Parking has become even more important because of the announced plans 
to convert several hundred spaces which currently occupy waterfront land owned by the 
District government into a new waterfront park.  MGD’s willingness to acquire additional 
parcels beyond the Incinerator site itself has been the key to being able to accommodate 
sufficient parking in this project, not only to assure its economic and community viability, but 
also to permit the construction of the waterfront park to go forward.  According to Ms. 
McCarthy, the need to provide this parking, which really is key to assuring the viability of the 
site and the ability to preserve the Incinerator and the other buildings, is a major reason 
why this subdivision must be made. 
 
 20.  Ms. McCarthy also stated that, in addition to the contribution which will be made 
by the on-site parking being provided in this project, it was her opinion that the project will 
make a positive contribution to solving the overall parking problem in Georgetown.  
Extensive analysis of parking demand and supply in the southern portion of Georgetown 
was funded by MGD, and performed cooperatively with the Waterfront Commission, the 
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group charged with implementing the new waterfront park.  The analysis discovered that 
there are hundreds of vacant parking spaces which could be available to meet the 
demand, largely located in the newer office buildings south of M Street, but the building 
owners do not open them to the public at night, because of a perception that the spaces 
would not be used.  Ms. McCarthy opined that this situation is because there have been so 
few activity generators in the southern section of Georgetown.  The Incinerator itself has 
stood, vacant, forlorn and forbidding, discouraging those who are patronizing shopping or 
dining establishments along M Street from parking to the south.  The transformation of 
square 1189, which will be made possible by the proposed subdivision, should serve to 
alter public perceptions of safety, particularly since the entire Wisconsin Avenue frontage 
will be solid retail, creating a bright and inviting path to the waterfront and to the parking 
available in the vicinity of the project.  In addition to the likely increase in public willingness 
to venture south of M Street, MGD has committed to meeting with the building owners and 
parking operators in an effort to have them leave their parking facilities open for the 
evening.  In summary, the benefits to the community and the exemplary land planning 
related to this project clearly provide sufficient merit to outweigh any preservation 
drawbacks, which, are at worst, minimal. 
 
 21.  James Thackaberry, project manager within the D.C. Department of Housing 
and Community Development (DHCD) for the disposition and development of the 
Georgetown Incinerator property, testified in support of the application.  According to Mr. 
Thackaberry, the proposed land disposition agreement regarding the sale of the site was 
submitted to the Council of the District of Columbia by the Mayor, and subsequently 
approved by the Council. After receiving many inquiries from developers regarding the 
availability of the Incinerator property for development, DHCD released a Request for 
Proposals (approved on July 1996 by the D.C. Council) to redevelop the Georgetown 
Incinerator property.  Three development teams -- MGD, and two others - submitted 
development proposals on September 30, 1996 for the redevelopment of the Georgetown 
Incinerator.  The development proposals were reviewed and ranked by a five member 
DHCD selection panel that included three members from outside the agency.  The panel’s 
recommendation, which the DHCD Director accepted, was that MGD be selected for the 
negotiation of an Exclusive Right Agreement.  The Exclusive Right Agreement was 
executed on June 13, 1997. 
 
 22.  According to Mr. Thackaberry, the original development proposal, limited to the 
Incinerator property, was accepted by DHCD, and called for 100,000 square feet 
condominium apartments, approximately 30,000 square feet of retail space, and a 250 
space parking garage.  MGD has now obtained control for the remainder of the land in 
Square 1189 and has expanded the project to include the whole square. According to 
DHCD’s spokesperson, redevelopment of the Incinerator property will remove a major 
eyesore that has been vacant and unused since the closure of the old Incinerator in the 
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1970s and will retain the Incinerator building and create adaptive new uses of the site that 
return it to producing income, sales and property tax revenue for the District.  The project 
development will produce market rate housing units, provide badly needed public parking, 
add high quality retail space, and add a much needed art cinema to fill the void left by the 
recent closure of both the Key and Biograph Theaters.  The project will also create 530 
jobs and 127 spin-off jobs during the construction phase, and upon completion will create 
352 permanent jobs with 66 permanent spin-off jobs elsewhere in the District economy.  
During the year and a half construction period, the project will generate $3,000,000 in 
taxes.  Upon completion, it will generate $8,000,000 annually in taxes for the District from 
all tax sources. 
 
 23.  David Colby appeared on behalf of the Office of Planning in support of MGD’s 
application.  According to Mr. Colby, the location is the last major private development site 
in the historic waterfront area.  Mr. Colby reviewed the major elements of the project and 
noted that the Incinerator site, which is owned by the District Government, has been vacant 
for over 25 years.  Mr. Colby also stated that the historic incinerator and smokestack 
structures would be retained and used as a restaurant and lobby for the hotel, and that five 
new structures would be built on a plinth surrounding the Incinerator to compensate for the 
steep differences in the slope of the site (20 to 30 feet) between South and K streets.  On 
behalf of the Office of Planning, Mr. Colby stated that he believes that this project does 
meet the test for “Special Merit” designation, and concluded that this is an important 
project in a particularly sensitive area of the city, and that the Office of Planning strongly 
supports the project and its application for a “Special Merit” designation.  
 
 24.  Mr. Colby also testified that the proposed development is consistent with the 
Comprehensive Plan Generalized Land Use Map designation of “mixed-use moderate 
density residential and commercial land use” for the site.  The proposed development is 
further supported by the following Comprehensive Plan major theme (objective): 
 

...ensuring good quality neighborhoods is of utmost importance to the 
District.  The District elements of the Plan’s policies and strategies on 
increasing housing opportunities, neighborhood commercial facilities and 
improving transportation in some neighborhoods will be combined with other 
District policies on historic preservation, environmental quality and public 
facilities to conserve functioning, stable neighborhoods and to improve those 
which need redirection. 

 
 25.  Mr. Colby also noted that the residential areas immediately surrounding the site 
have not achieved a critical mass, and that the recent development south of M Street has 
been primarily for office and commercial uses.  Consequently, the area south of M Street 
and immediately adjacent to the freeway has not been considered a secure, stable 
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neighborhood, especially during the evenings when office and most commercial 
establishments are closed.  Accordingly, the proposed development will significantly 
enhance the area of Wisconsin Avenue and K Street, adjacent to the freeway.  The project, 
with its residential units, hotel/restaurant use and retail spaces, will infuse street life into an 
area that has been somewhat foreboding, because of the elevated freeway and derelict 
environment.  Additionally, the project will preserve and adaptively reuse historic structures 
on the site and help connect the rest of Georgetown with the new waterfront park to be built 
along the Potomac River directly south of the site. 
 
 26.  Finally, Mr. Colby testified that because the National Park Service will eliminate 
approximately 400 spaces for the waterfront park with the anticipated closing of the harbor, 
the Department of Public Works (“DPW”) believes the parking spaces provided by the 
Incinerator development will be a significant benefit to parking within the area.  Under the 
zoning regulations, the applicant is required to provide at least 414 parking spaces for the 
entire facility.  The proposed facility will have some approximately 224 spaces greater than 
that required by the regulations.  In summary, Mr. Colby stated that the redevelopment of 
the Georgetown Incinerator site will provide an immediate benefit to the surrounding 
neighborhood and to the District on a number of levels.  The Incinerator site has become 
an “eyesore” within the surrounding area, and has led to the perception that the adjacent 
portion of K Street is not safe during evening hours.  The proposed project will bring 
important new street life to the area. Additionally, the proposed project will contribute to the 
economic and fiscal vitality of the District.  Presently, since the District Government owns 
the site, the property does not provide any tax revenue to the city.  With its sale and 
redevelopment, the site will generate significant income, property, restaurant, hotel and 
sales tax revenues for the District.  Therefore, the Office of Planning recommends that the 
Millennium Georgetown Development (MGD) be granted a “Special Merit” designation and 
its applications for the required demolition and new construction be granted. 
 
 27.  Rev. David Bird, Rector of the Grace Episcopal Church, which is located 
directly north of the site on South Street, also testified in support of the application, stating 
that the church community was very much in favor of the restoration, which will significantly 
enhance the neighborhood, and restore much of its historic character, which is in danger of 
being lost, if this application is not approved. 
  

DISCUSSION 
 
 Pursuant to D.C. Code, Sec. 5-1005, before the Mayor may issue an Order to 
authorize a subdivision of an historic landmark, it must be determined whether the 
subdivision is necessary in the public interest.  D.C. Code, Sec. 5-1007(c) & (e).  D.C. 
Code, Sec. 5-1002(10) defines "necessary in the public interest" to mean: 
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  consistent with the purposes of this subchapter as set forth in Sec. 5-
1001(b) or necessary to allow the construction of a project of special 
merit.  (emphasis added) 

 
 D.C. Code, Sec.  5-1001(b)(2) specifies that, "[w]ith respect to historic landmarks", 
its purpose is: 
 
 (A) To retain and enhance historic landmarks in the District of Columbia 

and to encourage their adaptation for current use; and 
 
 (B) To encourage the restoration of historic landmarks. 
 
 With regard to the subdivision of the lots on which the Brickyard Hill House sits, the 
byproduct of such an act is the restoration of the landmark building.  The site is included 
within the development project to provide the underground parking deemed necessary for 
the project and the community and to enable the unusable floor area ratio on the landmark 
site to be utilized elsewhere.  But for the subdivision, neither the unusable floor area ratio 
nor the parking could be provided.  Thus, if the site is not subdivided, it cannot become 
part of the Incinerator project, will not be restored, but will continue to deteriorate.  The 
connection between the subdivision of the site and the retention and enhancement of the 
only landmark structure in the Square could not be more obvious.  
 
 The Mayor’s Agent also concludes that the subdivision is necessary to construct a 
project of special merit.  Section 5-1004(e) provides that no “permit shall be issued unless 
the Mayor finds that such issuance is necessary in the public interest.”   
 
 Again, D.C. Code, Sec. 5-1002(10) defines "necessary in the public interest" to 
mean: 
 
  consistent with the purposes of this subchapter as set forth in Sec. 5-

1001(b) or necessary to allow the construction of a project of special 
merit.  (emphasis added) 

 
 D.C. Code, Sec. 5-1001(b) specifies that "[w]ith respect to properties in historic 
districts", its purpose is: 
 
 (A) To retain and enhance those properties which contribute to the 

character of the historic districts and to encourage their adaptation for 
current use; 

 
 (B) To assure that alterations of existing structures are compatible with 
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the character of the historic district; [and] 
 
 (C) To assure that new construction and subdivision of lots in an historic 

district are compatible with the character of the historic district. 
 
 Under the “special merit” provision of D.C. Law 2-144, the Council envisioned the 
Mayor's Agent balancing the merit, albeit special merit, of a project with the historic value 
of the contributing building because only projects which offer significant benefits to the 
District of Columbia or to the community offset the Council's policy in favor of protecting, 
enhancing and perpetuating the use of properties with historical, cultural and esthetic merit. 
 See Don't Tear It Down, Inc. v. D.C. Department of Housing and Community 
Development, 428 A.2d 369, 373 (D.C. 1981).   
 
 As such, there must exist some specific feature of land planning or social benefit 
having a high priority for community services associated with the proposed development 
for it to be considered a project of special merit.  In Citizens Committee to Save Historic 
Rhodes Tavern v. D.C. Department of Housing and Community Development, 432 A.2d 
710 (D.C.), cert. denied, 454 U.S. 1054 (1981), the Court held that in special merit cases, 
"a balancing of historical and development values is required under the Act," inasmuch as 
decisions "under a locality's historic preservation statute 'should not be made in a vacuum. 
 The architectural and historical characteristics of a building must be weighed against its 
societal functions and the significance of its preservation in human terms.'"  Id., quoting 
Young v. Mellon, 156 Cal. Rptr. 165, 169 (1979).  Citing the Act's emphasis on 
"safeguard[ing] the city's historic, aesthetic and cultural heritage, as embodied and 
reflected in [its] landmarks and districts," D.C. Code, Sec. 5-1001(a)(2), the Court held that 
"the Act implicitly requires that, in the case of demolition, the Mayor's Agent balance the 
historical value of the particular landmark against the special merit of the proposed 
project."  432 A.2d at 716.  See also Committee of 100 on the Federal City v. District of 
Columbia Department of Consumer & Regulatory Services, 571 A.2d 195 (D.C. 1990). 
 
 However, the Act also makes it clear that a proposed amenity must meet rigorous 
criteria in order to support a finding that demolition is "necessary in the public interest".  
Thus, only architecture which is "exemplary" in nature, or has specific features of land 
planning which are considered special, or benefits which have a "high priority" for 
community service, may be considered.  D.C. Code, Sec. 5-1002(11).  The point is 
buttressed by the legislative history to this Act, which states:  "Factors which are common 
to all projects are not considered as special merits."  Legislative History, Bill 2-367, "The 
Historic Landmark and Historic District Protection Act of 1978," at 6.  To the same effect is 
this Court's decision in MB Associates v. District of Columbia Department of Licenses, 
Investigations & Inspections, 456 A.2d 344 (D.C. 1982), which held that contributions 
which are common to downtown or any development plans and which are not unique 
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cannot constitute proposals of special merit.  
 
 This reading of the Act makes sense particularly when it is considered in light of the 
Act's purposes.  The designation of a landmark structure or a historic district constitutes a 
formal, governmental determination that the affected properties are worthy of "protection, 
enhancement and perpetuation" as "distinctive elements of the city's cultural, social, 
economic, political and architectural history."  See D.C. Code, Sec. 5-1001(a)(1).  Once 
such a determination has been made, the Act contemplates that it cannot be overridden 
absent a demonstration that the people of the District of Columbia are obtaining something 
sufficiently "special" to warrant the permanent and irreversible act of demolition.  
 
 In assessing the special merit of the proposed project, it is useful to compare the 
presentation here with the finding of special merit in other cases.  See Committee of 100, 
supra, 571 A.2d at 200, n. 5 (Past projects of special merit included a one-of-a-kind 
building project which benefited more than just a few people and projects which 
incorporated historic structures).  In the majority of cases, full building restoration, much 
less four distinct buildings, including a landmark structure, as proposed here, was 
nonexistent.  Here, moreover, the use proposed for the site was one which was subject to a 
public competition and decided upon as a use that provided the greatest benefits to the 
community and the city.  Judged in that context, the vetting of land planning for this project 
far exceeds that proposed for other special merit projects, except for the original 
Convention Center.  In addition, the proposed project goes far beyond what could be built 
as a matter of right to address arts, retail, residential and parking issues which have a high 
priority in Georgetown, and to provide vitality for a neglected area of Georgetown.  Thus, 
the proposed project will provide social and other benefits having a high priority for 
community services. 
 
 In sum, the subdivision is consistent with the purposes of the Act in that it both 
encourages the maximum amount of historic preservation and encourages the adaptation 
of the historic features for current use.  Furthermore, the proposed subdivisions are, in the 
alternative, necessary to construct a project of special merit. 
 

Conclusions of Law 
 
 The foregoing considered, the Mayor’s Agent also concludes that: 
 
 The subdivision is necessary, and is consistent with the purposes of the Act, the 
proposed project being one of special merit, which will encourage both the maximum 
amount of historic preservation and encourage the adaptation of the historic features for 
current use, as well as provide substantial social and community benefits. 
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 ORDER 
 
 ACCORDINGLY, it is this 6th day of October, 1998 
 
 ORDERED that the Applicant's request to subdivide Square 1189 into one lot of  
record, including the closure of the alley, be, and the same is hereby, GRANTED; and it is 
 
 FURTHER ORDERED  that, pursuant to 10 D.C.M.R. 2523.4, this Order will take 
effect fifteen (15) days from the date of its service as evidenced by the following Certificate 
of Service pursuant to 10 D.C.M.R. 2503.5(c). 
 
 
 
                                                                                                 
     Rohulamin Quander, Administrative Law Judge, D.C.,  

and Mayor's Agent for Historic Preservation 
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 CERTIFICATE OF SERVICE 
 
 I hereby certify that a true copy of the foregoing Decision & Order was served this 
__ day of October, 1998, by mailing a copy of the same via U.S. Mail, postage prepaid, to 
the following - 
 
 
 
Richard B. Nettler, Esq.  
Robins, Kaplan, Miller & Ciresi L.L.P. 
1801 K Street, NW, Suite 1200 
Washington, DC  20006 
 Counsel for Applicant 
 
 And 
 
Steve Raiche, Chief 
Historic Preservation Division 
Department of Consumer and Regulatory Affairs 
614 H Street, N.W., Third Floor 
Washington, D.C. 20001 
 
 
      _______________________________ 
     
  
 
 
 
 
 


