
In Re: National Cathedral School, HPA 99-133 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 

OFFICE OF ADJUDICATION 
941 NORTH CAPITOL STREET, N.E., SUITE #9100 

P.O. Box 37140 
WASHINGTON, D.C.  20002 

 
 
IN THE MATTER OF: 
THE NATIONAL CATHEDRAL SCHOOL    
3500 Woodley Road, N.W. 
Washington, D.C.    H.P.A. No. 99-133  
      Re: Request for Mayor’s Agent 
      Hearing 
 

DECISION AND ORDER 
 
Background 
  

On August 12, 1999, the National Cathedral Neighborhood Association 
(NCNA), Petitioners (the Petitioner), through its counsel, Richard L. Aguglia, 
requested that the Mayor’s Agent convene an administrative hearing on any 
construction or raze permit that may be issued to the National Cathedral School 
(NCS, the Applicant), a neighbor of the Petitioner’s, for the proposed athletic 
facility on the school’s grounds. 
 

In the same letter, the Petitioner noted that, in addition to the proposed 
athletic facility, NCS was also seeking to raze a gatehouse on the site.  The 
Historic Preservation Review Board’s (HPRB) previously determined that the 
gatehouse was a contributing historic structure, which required a hearing 
convened by the Mayor’s Agent, pursuant to D.C. Code, Sec. 5-1004, before the 
gatehouse could be removed. 
 
 The Petitioner underscored that, in the event NCS elected not to seek a 
razing of the historically contributing gatehouse, but instead solely pursued 
securing construction permits to erect the athletic facility consistent with the 
HPRB’s prior conceptual design approval or any design related activities in which 
the HPRB might reaffirm its prior approval(s), the Petitioner should still be 
accorded a full hearing on the permit application before the Mayor’s Agent, 
pursuant to his discretion, as provided by D.C. Code, Sec. 5-1007(e) (1990 Ed.).  
The Mayor’s Agent was subsequently advised that the Applicant no longer 
wished to pursue the razing of the gatehouse, and that consequently that 
component of the application was no longer at issue. 
 
 To supplement its basic request, the Petitioner referred back to the 
proceedings conducted before the HPRB on May 27, 1999, titled, National 
Cathedral NCS Gymnasium, HPA #99-133, Concept/New Construction and 
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National Cathedral Gatehouse, HPA #99 [no number inserted] Demolition/NCS 
Gatehouse.  In those proceedings the HPRB elected not to make a determination 
on the lowering of the height of the proposed athletic facility at least in part due to 
a lack of technical, engineering expertise on the part of the HPRB.   
 

Further, the transcript (Pp. 27-30) and the record herein indicate that both 
the Applicant and the Petitioner were prepared to have their respective expert 
witness-construction engineers to present engineering-related reports and 
evidence at either that same HPRB or at another HPRB meeting, which reports 
were allegedly in conflict on certain highly technical aspects of the construction 
related to the height of the proposed facility 

 
The Petitioner argues that the HPRB, through a statement made by its 

chair, James T. Speight, clearly intended that the issue of the conflicting expert 
witness reports could be resolved by the Mayor’s Agent as the Applicant’s case 
proceeded, since the depth of study and understanding required in order to 
evaluate and interpret the contents of the conflicting reports was a determination 
which exceeded the scope of understanding and capability of the HPRB.  (Tr. P. 
29) 

 
At that point in the proceedings, Chairman Speight concluded that the 

HPRB should, therefore, make certain that all relevant materials were both on the 
record and in the record, that all of the appropriate materials should be forwarded 
to “the appropriate body”, so that it could address the height issue and the 
conflicting engineering reports in a more technical and formally structured 
manner than the HPRB was able to do. 

 
It is an aftermath of this comment by Chairman Speight which the 

Petitioner urges underscores that this matter is not yet resolved, that both a 
contested case and issue still exist, and that, within his discretion, the Mayor’s 
Agent should convene a hearing, pursuant to D.C. Code, Sec. 5-1007(e), which 
states that,  

 
In any event where the Mayor [or his Agent] deems appropriate, or 
in which the applicant so requests, the Mayor [or his Agent] shall 
hold a public hearing on the permit application. 
 
By letter of August 20, 1999, the Applicant, through its counsel, 

Whayne S. Quin and John T. Epting, replied and opposed the Petitioner’s 
hearing request.  The essence of the Applicant’s response and opposition 
was that:  

 
1) The HPRB had comprehensively reviewed the Applicant’s 
application and concept at three meetings, held on January 28, 
February 25, and May 27, 1999, and granted conceptual design 



 

In re: National Cathedral School, HPA 99-133 

3

approval on the latter date, adopting the Staff Report and 
Recommendation in the process;   
 
2) During the multi-meeting and multi-hour process, extensive 
testimony and documentary presentations were received from the 
Applicant, the HPRB staff, supporters for the project, the affected 
Advisory Neighborhood Commission, ANC 3C, and diverse 
opponents of the project, including the Petitioner;  
 
3) The modified plans now call for the retention of the historically 
contributing building known as the gatehouse;  
 
4) In granting conceptual design approval, the HPRB, consistent 
with the HPRB’s general practice, and based upon the assumption 
that the final permit plans will be consistent with the plans 
previously approved by the HPRB, delegated the final review of the 
construction permit application to its staff;  
 
5) While the Mayor’s Agent has discretion and may hold a public 
hearing on the permit application, no hearing is required unless 
requested by the applicant (emphasis added), and in no known 
circumstance is an opponent of a project entitled to a public hearing 
on a project which has been approved by the HPRB over the 
opponent’s (the Petitioner herein) objection. 

 
Discussion 
 
 At the request of the Petitioner, the Mayor’s Agent is asked to convene a 
public hearing in this matter, to accord the Petitioner an opportunity to present its 
opposition to this application in a trial-type administrative proceeding, convened 
pursuant to both the D.C. Administrative Procedure Act, codified at D.C. Code, 
Sec. 1-1509, et seq. and the Historic Landmark and Historic District Protection 
Act of 1978, D.C. Act 2-144, codified at D.C. Code, Sec. 5-1001, et seq. 
 
 It has been asserted by the Applicant that, to the best of its knowledge, in 
the more than 20 year history of the Act, there has never been a public hearing 
held before the Mayor’s Agent to contest a new construction project for which the 
HPRB has recommended approval.  If the situation was otherwise, the 
incumbency was upon the Petitioner to note any instances or situations in which 
the Mayor’s Agent elected to convene such a contested proceeding after the 
HPRB’s recommended approval was a matter of public record. 
 

The generic statement made by Chairman Speight during the HPRB 
proceedings that this matter should be referred to “the appropriate body” to 
address the technical, engineering-related  aspects of the height issue does not 
in itself either confer jurisdiction upon the Mayor’s Agent to serve as “the 



 

In re: National Cathedral School, HPA 99-133 

4

appropriate body”, or create a “contested case” issue, due to a professional 
disagreement in the technical aspects of the conflicted reports.   

 
The Mayor’s Agent is of the opinion that the place to resolve the technical 

disagreements is with the HPRB or its staff, as concept and final design approval 
rest with those entities, either or both of which much first be satisfied regarding 
the technical aspects of a project, before the project will ultimately be approved.  
Therefore, if need be, the HPRB can solicit D.C. Government employee-
engineers or other parties to professionally evaluate the conflicting engineering 
reports, and present their findings and recommendations to the HPRB and staff 
at one of its subsequent meetings.    

 
In Dupont Circle Citizens Association v. Barry, 455 A.2d 417 (D.C., 1983), 

the D.C. Court of Appeals addressed this same issue, and concluded that the 
petitioner, the Association, was not entitled to a trial-type public hearing on an 
application for a new construction permit. 
 
 In Dupont,  the court held that the petitioners, who were the resident 
owners of properties located within the Duport Circle Historic District, had no 
constitutionally protected property rights which would be adversely affected by 
the new construction, and that the design review process for new construction is 
not a “contested case” matter under D.C. Code, Sec. 1-1502(8), that would 
accord the court jurisdiction to review the design review process. 
 
 In reviewing the Petitioner’s hearing request herein, the Mayor’s Agent 
notes that, in several aspects, the process is virtually parallel to the situation in 
Dupont.  First, the petitioners/opponents in both cases had comprehensively and 
at all steps along the review process, participated in these proceedings as parties 
in opposition, and were afforded the opportunity to register their respective 
oppositions and the reasons therefore, on each of the many records created at 
the HPRB, and at the more than one dozen community organizations 
proceedings throughout the respective multi-year effort. 
 

Second, as the respective applicants returned to their drawing tables and 
reconfigured portions of the design concepts, seeking to allay concerns and to 
eliminate opposition to the projects, the petitioners continued in their opposition 
and publicly registered that opposition with any forum where their adversity could 
be registered, never compromising or softening their stalwart opposition to the 
projects. 

 
Third, after receiving all opposing positions expressed with regard to the 

projects, including some discussions on the record about why the petitioners’ 
opposed the respective projects, the Joint Committee on Landmarks1, the HPRB, 

                                                                 
1 The Joint Committee on Landmarks was the predecessor board to the current Historic Preservation 
Review Board (the HPRB). 
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or the Mayor’s Agent respectively recommended or gave preliminary approval to 
the proposed projects. 

 
Fourth, there is no direct statutory authority within either the Act itself or 

under any distinct congressional authorization to compel the mayor’s agent to 
hold a hearing on an application for a new construction permit in a historic 
district, and indeed the Act provides at Sec. 5-1007(e) that a hearing is required 
only upon the request of the applicant (emphasis added) or where the Mayor’s 
Agent determines, within his or her discretion, that a hearing is necessary. 

 
Fifth, the Petitioner in both Dupont and the matter herein assert that 

fundamental unfairness is the result of their being denied a trial-type hearing 
before the Mayor’s Agent, while an applicant, which was denied approval of its 
proposed project, is accorded such a hearing right, asserting that the property 
owners are facing a potential injury in a protected district if they are not given the 
opportunity for a full administrative hearing. 

 
After addressing each of the petitioner’s allegations of unfairness, the 

court in Dupont then dismissed the petitioner’s appeal. 
 
Next, the court in Dupont answered in the negative the issue of whether 

the petitioner had a constitutional right that was being violated due to the 
continuing nature of the matter being a “contested case”.  D.C. Code, Sec. 1-
1502(8) (1990 Ed.) defines “contested case” to mean a proceeding before the 
Mayor or an agency in which the legal rights, duties or privileges of specific 
parties are required by any law or by constitutional right, to be determined after a 
hearing before the Mayor or before an agency. 

 
The Court concluded that no constitutional issues were left unprotected or 

unresolved, noting that,  “ … we conclude that prior to approval of the permit 
application, the interest the petitioners have pursuant to the Act were adequately 
protected by the existing review process.”  Dupont, P 423.   

 
The Mayor’s Agent adopts the foregoing opinion of the Court in Dupont as 

his own, and sees no further need to address the matter. 
 

CONCLUSION 
 

The Mayor’s Agent, having considered this matter carefully, concludes: 
 

1. That the Petitioner is without standing to compel the Mayor’s Agent to 
convene an administrative hearing under the facts and status of this case. 

 
2.  That, within the discretion accorded to the Mayor’s Agent under Sec. 5-

1007(e) of the Act, the Mayor’s Agent will not exercise his discretion to convene 
a hearing, and said request by the Petitioner should likewise be denied. 
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ORDER 

 
For the reasons set forth above, it is the Order of the Mayor’s Agent on 

this 2nd day of December, 1999, that the Petitioner’s request that the Mayor’s 
Agent convene an administrative hearing in the foregoing matter is DENIED. 
 
 
    
     ___________________________ 
     ROHULAMIN QUANDER, ALJ, D.C. 
     Mayor’s Agent for Historic Preservation 
 
 

Certificate of Service 
 
 I certify that on the _____ day of December, 1999, that I mailed, 
either postage pre-paid by regular first class U.S. mail, or by inter-office, 
D.C. Government mail, a copy of the foregoing Order to the below listed 
parties: 
 
      ________________________ 
      DCRA/OAD Staff 
Copies: 
 
Whayne S. Quin, Esquire 
Wilkes, Artist, Hedrick, and Lane, Chartered 
1666 K Street, N.W., Suite #1100 
Washington, D.C. 20006-2897 
Counsel for Applicants 
 
Richard L. Aguglia, Esquire 
Hunton and Williams 
1900 K Street, N.W.,  
Washington, D.C. 20006-1109 
Counsel for Petitioner 
 
Steve Raiche, Program Manager 
BLRA, Historic Preservation Division 
941 North Capitol Street, N.E., Suite #2W15 
Washington, D.C. 20002 
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Bruce Brennan, Esquire 
Senior Counsel 
Office of Corporation Counsel 
Government Operations Division 
441 Fourth Street, N.W. 
Washington, D.C. 20001 
 
Ann Loikow, Chair, ANC, 3C 
and Ruthanne Miller, ANC, 3C 
2737 Devonshire Place, N.W. 
Washington, D.C. 20008 
 
James T. Speight, Jr,, Chair 
Historic Preservation Review Board 
941 North Capitol Street, N.E., Suite #2W15 
Washington, D.C. 20002 
 
Hon. Kathy Patterson 
D.C. Council Member, Ward 3 
441 Fourth Street, N.W., Suite #709 
Washington, D.C. 20004 
 
Hon. Phil Mendelsohn 
D.C. Council Member At Large 
441 Fourth Street, N.W., Suite #720 
Washington, D.C. 20004 

 


