
  
GOVERNMENT OF THE DISTRICT OF COLUMBIA 

DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 
OFFICE OF ADJUDICATION 

941 NORTH CAPITOL STREET, N.E., SUITE #9100 
P.O. Box 37140 

WASHINGTON, DC 20013-7200 
 
IN RE: 
 

Application for New Construction Permit   HPA No. 00-194 
 2045 14th Street, N.W. 
 Square 236, Lots 54, 61, 812    
 Metropolis Development Company, LLC 
 

DECISION AND ORDER 
 
Background 
 
 This matter came before Rohulamin Quander, Administrative Law Judge 
and Mayor’s Agent for Historic Preservation (the Mayor’s Agent) on September 
18, 2000, pursuant to the D.C. Administrative Procedure Act, codified at D.C. 
Code, Sec. 1-1509, and the D.C. Historic Landmark and Historic District 
Protection Act of 1978 (the Act), D.C. Law 2-144, codified at D.C. Code, Sec. 5-
1001, et seq., and upon the request for an administrative hearing filed by 
Metropolis Development Company, LLC, the Applicant (the Applicant).   
 

 The hearing was conducted pursuant to the provisions of Title 10 of the 
District of Columbia Municipal Regulations (DCMR), Chapter 25.  The record 
closed on October 11, 2000, upon receipt of the transcript of the proceedings. 

 
 The application was previously considered by the District of Columbia 
Historic Preservation Review Board  (HPRB) as required by law, which during a 
public meeting held on May 25,  2000, rejected the Application and concluded 
that the proposed new construction was not compatible with the height of the 
present structures in the historic district.  Based upon this determination, the 
Applicant requested an administrative hearing before the Mayor’s Agent. 
  

Richard B. Nettler, Esq., Robins, Kaplan, Miller & Ciresi L.L.P., appeared 
as legal counsel on behalf of the Applicant.  Also present and testifying in favor of 
the application were: the Honorable Jim Graham, D.C. Councilmember from 
Ward I; Merrick Malone, a representative from Metropolis, the Applicant; Shalom 
Baranes, the architect; Emily Eig, EHT Traceries, Inc.; Ellen McCarthy, Deputy 
Director, the D.C. Office of Planning; and Lawrence Guyot, Chair, Advisory 
Neighborhood Commission, 1B. 
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 Based on the record taken as a whole, including the evidence submitted at 
the hearing, the uncontested nature of the request made by Applicant, the 
recommendations of ANC 1B, the D.C. Office of Planning, and the HPRB, the 
Mayor’s Agent concludes that the Applicant’s preliminary permit application for 
new construction should be approved, and the same is GRANTED.    
 

ISSUE 
 
 The sole issue to be decided is whether the design of the Applicant’s 
residential project, to be located in the Greater U Street Historic District, and 
which would rise to a height of 90 feet, if approved, is incompatible with the 
historic district. 
 

FINDINGS OF FACT 
 
 Based upon the total record created during the administrative hearing, the 
Mayor’s Agent now makes the following Findings of Fact: 
 

1. Metropolis Development Company, LLC, Applicant (the Applicant), 
seeks approval for the construction of a mixed-use residential and commercial 
project, to be named the Langston Hughes Condominiums, consisting of 53 
condominiums, 8,500 square feet of retail space, and underground parking.  The 
site, legally known as Square 236, Lots 54, 61, and 812, is presently owned by 
the Washington Metropolitan Area Transit Authority (WMATA), and is located in 
the Greater U Street Historic District. Through a Request For Proposal (RFP) 
process, Metropolis was selected to develop the WMATA site. 
 
  2. The permit application requests approval of new construction of a 
project which the Applicant maintains is not incompatible with the historic district, 
as provided in Sec. 8 of D.C. Law 2-144, codified as D.C. Code, Sec. 5-1007 (f). 
 
  3. The site, located at the southeast corner of 14th and V Streets, 
N.W., is vacant, and is bifurcated by a former public alley, running north to south.  
The alley was recently closed by action of the D.C. Council, but a right of way 
was reserved to allow the adjacent retail establishments, all located on 14th 
Street, to enjoy continued access from  the rear.  Long empty, the 21,373 square 
foot site is directly above the submerged Metro tracks, and must incorporate 
concrete airshafts utilized for the Metro system below.   
 
  4. The western property line runs parallel with 14th Street; the northern 
property line is along V Street; the eastern property line is adjacent to federal 
parkland; and the southern property line is contiguous to a row of smaller-scale 
commercial buildings.  Directly to the west, across 14th Street, is the Reeves 
Center, a municipal building, both the tallest and largest building in the historic 
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district.  It rises to 110 feet at its highest point.  It was constructed in the early 
1980s, before the historic district was created. 
 
 5. The Applicant proposes to construct a single building with two 
distinct sections.  The first section, a four-story section, with retail use at the first 
floor and residential use above, will front onto 14th Street.  Behind this smaller-
scaled component, and east of the former public alley that runs behind the 
adjacent commercial buildings, a nine-story, residential only, component would 
be constructed.  A deck at the second story above the public alleyway will be 
constructed as an open courtyard, to connect the two sections.  The alley, closed 
to permit construction of the deck and to take advantage of additional density, 
would remain open as an easement, to allow retail traffic access to short-term 
parking, as well as for access to below-grade parking and a retail loading area.1   
The pedestrian entrance into the building will be from V Street. 
 
  6. The Honorable Jim Graham, Merrick Malone, Shalom Baranes, 
Emily Eig, Ellen McCarthy, and Lawrence Guyot, each in his or her official 
capacity as a D.C. Government official, or on behalf of the application, all testified 
in favor of the application.  The individual testimony of each of them was 
essentially the same on the issue of whether the project was compatible with the 
historic district and the surrounding buildings.  Each noted that before the 
proposed design was selected, including the selection of the architect who 
submitted the selected design, and at varying stages and before communities 
where this project was discussed, consideration was given to the varying heights 
of the surrounding buildings in the historic district.  Eventually a project design 
was selected which did not take full advantage of the maximum 6.0 FAR density 
allowed, to assure that the final project would be compatible with the historic 
district, the Comprehensive Plan, and the surrounding neighborhood.  The same 
sentiment was expressed in writing by ANC Commissioner Deborah R. Thomas, 
the Downtown Cluster of Congregations, the Development Corporation of 
Columbia Heights, and a few neighborhood residents.  The only opposition 
received was a letter from the Committee on One Hundred on the Federal City, 
which asserted that, in its opinion, the proposed design was incompatible with 
the historic district.   
 
                                                                 
1  On May 19, 2000, Councilmember Jim Graham, seeking closing of the alley, 
introduced Bill 13-714.  Advisory Neighborhood Commission 1C unanimously endorsed 
the alley closing, like the development project itself.   At the hearings on the Bill, the 
Council noted that the development project was located within the Greater U Street 
Historic District and, in its report on the Bill, stated that the projects “warrant[s] special 
merit by the Historic Preservation Review Board and the Mayor’s agent for historic 
preservation.” The Council also noted that the project is consistent with the 
Comprehensive Plan generalized land use map for the area and the Uptown Arts/Mixed 
Use Overlay for the area.  The Bill was adopted by the Council on July 11, 2000, signed 
by the Mayor and the Control Board, and transmitted to Congress on July 17, 2000. 
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7. Lawrence T. Guyot, Jr., Chair, ANC Commission 1B, while 
testifying to the wide community support for this project, submitted both a 
resolution and the minutes of the ANC meeting at which the proposal was 
discussed and voted upon.  The Commission concluded that, in light of varying 
heights of surrounding buildings in the historic district, and the manner in which 
the project was designed, the project, which does not take advantage of the full 
FAR density allowed, was compatible with the character of the historic district. 
 

8. According to the D.C. Office of Planning, the proposed building as  
designed, reduces the 6.0 FAR maximum density down to 4.5, making it 
compatible with the surrounding neighborhood.  The Office of Planning stated 
further that, considering the important historic preservation features of the historic 
district, the proposed new construction is clearly consistent with the planning 
goals of the Comprehensive Plan and because its highest portion is adjacent to a 
park along V Street, the effect of the additional height is ameliorated. 
 

9. Baranes and Eig, the Applicant’s witnesses, and their legal counsel, 
Nettler, each noted that the proposed final design was developed only after an 
extensive study of the site’s legal requirements, which took into consideration the 
location and footprint of the site, zoning, height, colors, quality of the façade and 
materials, proximity to existing residential buildings, and notation that the site 
was located within both a historic and arts overlay district.  They argued that all of 
these components must be viewed together, to determine how they mitigate the 
HPRB’s concern about the height question.  Numerous approaches to the 
massing were explored, and explained in considerable detail to the Mayor’s 
Agent, using models, photographs, and diagrams, including locating the larger 
section along 14th Street, expanding the mass over more of the site, and re-
orienting its focus to V Street.   
 

10. The Greater U Street Historic District was designated as a historic 
district and listed in the D.C. Inventory of Historic Sites in November 1998.  
Subsequently, the historic district has also been listed in the National Register of 
Historic Places.  The historic district is characterized as “A city within a city”2, i.e., 
an urban neighborhood, historically mixing residential, institutional, religious, 
commercial and entertainment uses within the context of late 19th and early 20th 
century architecture.  The building stock is as diverse as are the uses, defined by 
this mixture of small, medium, and large buildings of great variety in use and 
appearance.  
 
 11. Although only developed in a preliminary context, the proposed 
design is contemporary in character.  The smaller, four-story front section would 
be designed in brick and presented in a manner related to the height, scale, 
proportions, and aesthetic of the similar buildings along 14th Street.  Punched 

                                                                 
2  This reference was made by Emily Eig during her testimony, to demonstrate the history of this 
community as a mixed use microcosm of African American life that has been centered around the 14th and 
U Streets area for the better part of 100 years. 
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windows and a series of projecting glass bays would capture the rhythm of 
adjacent buildings.  The nine-story rear section has been conceived with 
masonry walls punctuated by large expanses of glass and corner windows.  It is 
slender in proportion, allowing good apartment layouts with excellent views of the 
adjacent open parkland.   
  

DISCUSSION 
 

Pursuant to D.C. Code, Sec. 5-1007(f), the Mayor or his agent must issue 
a permit for new construction on a vacant lot in a historic district unless it is 
demonstrated, after taking into account the existing zoning regulations, that the 
design of the building  and the character of the historic district are incompatible.  
The legislative history of the Act underscores that a conscious determination was 
made by the D.C. Council that the burden of demonstrating incompatibility rests 
upon those opposing the new construction permit application.  This point is 
likewise specifically recited in the above noted section of the Act. 

 
Clearly the Council intended that the “giving of due consideration of the 

zoning laws and regulations of the District of Columbia” entailed receiving and 
evaluation of the recommendation(s) of the HPRB or the Commission of Fine 
Arts, the ANC, and the D.C. Office of Planning, as appropriate, followed by the 
Mayor’s Agent making a finding and determination whether the design of the 
proposed new building and the character of the historic district are compatible.   
The D.C. Court of Appeals has interpreted this provision of D.C. Law 2-144 to be 
a “presumption of issuance” for new construction permits, as distinct from permits 
that seek to demolish, alter or modify existing structures.  See Dupont Circle 
Citizens Association v. Barry, 455 A.2d 417, 423, n. 24 (D.C. 1983). 

 
 The presumption of compatibility in D.C. Law 2-144 arose from a number 
of considerations.  Initially, when considering the historic preservation law in 
1977, the Council decided to give new construction applications the same 
presumption of incompatibility as demolitions and alterations.  The bill would 
have placed the burden on the applicant to show that new construction is 
compatible with the character of the historic district.  But this provision was 
specifically altered at the request of the Executive Branch, D.C. Government, and 
J. Carter Brown, on behalf of the Commission of Fine Arts.     
 

Mr. Brown stated that he believed that, at some point, the entire District of 
Columbia would be considered a historic district and the type of scrutiny 
proposed for new construction would inhibit worthwhile and much needed 
development, and that it would be unreasonable to require an applicant, in the 
event of some disagreement involving design, to prove that a proposal is in fact 
in the public interest.  Agreeing to the changes proposed, the Council stated in its 
Report on D.C. Law 2-144, that, while the Mayor is not required to approve any 
design simply because it is consistent with the zoning regulations: 
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[i]t should be noted that the new construction 
approvals are not generally designed to substitute for 
the zoning laws and regulations, although it is 
recognized that on occasion the design requirements 
will in fact require the imposition of some additional 
limits beyond those set forth by the zoning laws and 
regulations.  For that reason, this section simply 
provides that the Mayor shall give “due consideration” 
to zoning laws and regulations.  

 
As already stated, consistent with this understanding and the concerns 

raised by the Executive Branch and others, the Council then elected to place the 
burden on the Mayor to show incompatibility.  Where there are differences 
between the height and density of proposed new construction and a historic 
district, the Mayor does not have an obligation to defer to the underlying zoning 
regulations, but given the presumption in favor of the applicant and the 
requirement that consideration be given to those regulations, the burden of 
demonstrating incompatibility is a particularly high one.  Thus, in instances where 
the underlying zoning might permit a density or height that is inconsistent with the 
character of the historic district, the Zoning Commission has adopted overlays to 
bring the height, density and, in some cases, uses, into conformity with the 
historic district.  See e.g., 11 D.C.M.R. Secs. 1200 et. seq., 1306, 1501, 1521, 
1531, and 1707. 

 
In 1990, the Zoning Commission rezoned the area that is located within 

the Greater U Street Historic District.  See Zoning Commission Order No. 631  
(37 D.C. Register 1450 (February 23, 1990)). The rezoning resulted in a 
decrease in density and height for some lots within the subject area.  Addressing 
concerns about the historic character of the area and the existence of many 
small residences, the Zoning Commission provided that, in the underlying C-3-A 
district, if a lot abuts a residential zone “no part of the building shall project above 
a plane drawn at a 45 degree angle from a line located 65 feet directly above the 
property line that abuts the residential zone.  See 11 DCMR 1902.1(b), 37 D.C. 
Register 1397 (February 23, 1990). 

 
The Mayor’s Agent takes administrative notice that this site was rezoned 

to “C-R” in 1990, a mixed use site designation, which, according to 22 DCMR 
630.1, allows buildings and structures on the site to be constructed up to a height 
of  90 feet.  The Mayor’s Agent takes further administrative notice that, according 
to the records of the D.C. zoning office staff, on August 18, 2000, and in 
anticipation of the hearing before the Mayor’s Agent, the Applicant met with the 
D.C. Zoning Department staff at DCRA, to request a zoning interpretation as to 
whether this proposed building needed to provide any setbacks from the property 
line, in light of the restrictions of 11 DCMR 1902.1(b), supra.   
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After a discussion, with several comments made concerning the 
interpretation, meaning, and intent of the regulation, and whether there was an 
apparent overlap with the R-5 residential property which was diagonally across 
the street, D.C. zoning staff concluded that buildings which overlap R-5 lots need 
to provide appropriate setbacks, even if on different squares.  However, in this 
case the proposed building’s rear yard is set back, and no overlap existed 
between any R-5 lot, and the proposed configuration and structure to be located 
on this C-R site.  Zoning staff concluded, therefore, that this project is allowable.  
The zoning interpretation was accompanied by an architecturally rendered 
drawing which clearly noted where the C-R. R-5-B, and C-3-A property lines 
were. 

 
 Although the HPRB acknowledged that the proposed design of the project 
is otherwise compatible with the Greater U Street Historic District, the HPRB 
recommended to the Mayor’s Agent that the 90-foot height of the building’s 
eastern section is too high, and that no higher than a 70-foot height on any site in 
the historic district should be considered as compatible.  The HPRB’s 
recommendation focuses primarily upon consistency in height with other 
buildings in the historic district, rather than on evaluating the overall compatibility 
of any proposed new construction with the buildings which are already there.  
  
 While the HPRB recommended reducing the height by 20 feet as a means 
of  solving the perceived incompatibility problem, the Applicant’s response is that 
lowering the building height does not necessary render the new product 
compatible.  Their emphasis is upon the balance established by the juxtaposition 
and distribution of various heights and densities to create a compatible scale and 
proportional qualities inherent in the district’s late 19th and early 20th century 
architecture.      
 
  There are numerous taller buildings within the district (the True Reformer 
Building, the Thurgood Marshall Center [the former Anthony Bowen YMCA], and 
the Prince Hall).  They are of varying heights, but the manner in which each 
building height is presented is distinct.  Each stands as a singular event, a break 
in the rhythm of the skyline.  The taller buildings in the district are massed as 
distinct elements rising higher and larger than each building’s neighbors, but 
proportionately so.   
 
 The Mayor’s Agent is of the opinion that the massing of this project is not 
dissimilar to how the three above-noted historic buildings are situated in 
relationship to their immediate residential neighborhood buildings.  The location 
of the lower height along 14th Street is in keeping with the smaller-scale 
structures immediately adjacent.  The greater height is reserved for the section 
away from 14th Street, adjacent to a large open space.  This both takes 
advantage of the opportunities for light, air, and views afforded by the parkland 
directly to the east, but does so without looming over neighboring buildings, or 
even interfering with established views or vistas.   
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    The district is marked by a pattern of rows of two-, three-, or four-story 
buildings interspersed by larger, taller ones.  Each taller building reads as an 
individual structure, distinct from the other tall buildings, yet proudly standing 
among its more modest neighbors.  Historically, this relationship is typical of the 
Greater U Street Historic District, and symbolizes the diversity of the areas many 
purposes.  Not simply a residential neighborhood or commercial corridor, this 
historic district is significant because during the era of rigid racial segregation in 
the late 19th and up to the mid 20th century, the district combined residences, 
civic and religious institutions, commercial uses, retail, and recreational spaces 
within a closely confined area.  Historically, it was a “city within a city,” a true 
amalgam of the diverse needs, services, and activities central to African 
American urban life in the nation’s capital city.  
 
 Although the Applicant will still need to work with both the HPRB and the 
HPD staff in order to finalize the details of the end result, the history of this 
application underscores that the selected massing and proportions of the 
proposed project have been carefully developed to create an attractive building 
that complements the character of the surrounding historic district.  Further, while 
the building is designed to rise in one section to the height of 90 feet, which is 
greater than any of the historic buildings in the district, height alone should not be 
perceived as incompatible.   Rather, the impact of the whole design - its scale, 
proportion, rhythm, materials, colors, details, ornamentation, and height, as well 
as bulk and massing - must be assessed, in order to reach a conclusion that a 
project is compatible or incompatible with its surroundings.   
 
 In this case, the varied character of the area has been incorporated into 
the visual pattern of this new form.  Having reviewed and carefully considered 
each aspect of the compatibility of this project, the Mayor’s Agent is of the 
opinion that the project is a highly ordered composition, balanced both within 
itself and with its surroundings, and concludes that the Applicant has successfully 
overcome any potential harm that might have otherwise resulted from too great a 
contrast in height.   
 

CONCLUSIONS OF LAW 
 
 The Mayor’s Agent, having given careful consideration to this application, 
including an examination of the record previously created before the HPRB and 
the HPD staff, now reaches the following Conclusions of Law: 
 
 1. The Mayor’s Agent concludes that the Applicant’s project as 
designed, will result in a compatible new building within the Greater U Street 
Historic District, and that the height of the project can rise to 90 feet, as outlined 
in the submitted plans.  
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2. The Mayor’s Agent, after having given careful and due 
consideration to the determination by the HPRB that the proposed project is 
incompatible with the historic district, further concludes that the HPRB’s 
recommendation should not be accepted.  The HPRB failed to recognize that the 
burden of showing incompatibility rests solely on the D.C. Government or the 
entity alleging incompatibility, and likewise failed to take into account existing 
zoning regulations for a C-R zone, which allows buildings and structures to rise 
to 90 feet.  See 11 DCMR 630.1, supra.   

 
3. The Mayor’s Agent further concludes that the opinion of the HPRB 

that no building in the historic district should be higher than 70 feet appears to be 
arbitrary, and while the Mayor’s Agent acknowledges and respects the valuable 
and helpful role that the HPRB plays in helping to preserve and promote historic 
preservation in the District of Columbia, the HPRB has no jurisdiction to render 
recommendations that have the effect  of imposing a height restriction rezoning 
in a historic district. 

 
 4. The Mayor’s Agent further concludes that he should adopt the 

opinion of the D.C. Court of Appeals rendered in Committee For Washington’s 
Riverfront Parks v. Thompson, 451 A.2d 1177, 1193 (D.C. 1982), which held that 
the HPRB functions solely in an advisory capacity, and as such, the Mayor’s 
Agent is not bound by and need not follow its recommendations and advice, and 
can receive and rely upon additional advice contrary to the HPRB’s position.  
However, the Court did note that while the Mayor’s Agent need not accord 
special weight to the advice of the HPRB, if the advice of the HPRB is rejected, 
the Mayor’s Agent must demonstrate that the recommendation and concern of 
the HPRB was considered and rejected on a rational basis.  Id. at 1194.   

 
5. Interestingly, the Court also held that the advice of the HPRB is not 

accorded the same “great weight” requirements as the advice of the ANC, as 
stated in D.C. Code, Sec. 1-261(d).  Here, as has been made clear, the affected 
ANC has twice voted to support the project proposed by the Applicant, and that 
support has been echoed by the Office of Planning, the D.C. Council, and 
neighborhood associations. 

  
ORDER 
 

 ACCORDINGLY, it is this 4th  day of December, 2000, 
 
 ORDERED that the Applicant's request for new construction be 
GRANTED; and it is 
 
 FURTHER ORDERED that, pursuant to 10 D.C.M.R. 2523.4, this Order  



 

In Re: Metropolis Development, LLC, HPA #00-194 

10 

  

will take effect fifteen (15) days from the date of its service as evidenced by the 
following Certificate of Service pursuant to 10 D.C.M.R. 2503.5(c). 
 
 

        
 _______________________________________    

    Rohulamin Quander, Administrative Law Judge,  
   And Mayor's Agent for Historic Preservation  

 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that a true copy of the foregoing Decision & Order was 
served this __ day of December, 2000, by mailing a copy of the same via U.S. 
Mail, postage prepaid, to the following - 
 
 
 
Richard B. Nettler, Esq.  
Robins, Kaplan, Miller & Ciresi L.L.P. 
1801 K Street, NW, Suite #1200 
Washington, DC  20006 
Counsel for Applicant 
 
The Honorable Jim Graham, 
Councilmember, Ward One 
441 Fourth Street, N.W., Suite #718 
Washington, D.C. 20001 
 
Stephen Raiche, Program Manager 
D.C. Office of Planing 
941 North Capitol Street, N.E., Suite #2W15 
Washington, D.C. 20002 
 
And 
 
Lawrence T. Guyot, Jr., Chairman 
Advisory Neighborhood Commission 1B 
P.O. Box 73710 
Washington, DC  20009-3710 
 
 
      _______________________________ 
      DCRA/OAD, certifying officer  
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