
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 

OFFICE OF ADJUDICATION 
941 North Capitol Street, N.E., Suite #9100 

Washington, D.C. 20002 
  
 
IN RE: 
 
Application for Demolition of the Webster School   HPA No. 00-462 

and for New Construction. 
940 H Street, N.W. 
Square 375, Lots 822 
National Treasury Employees Union and 
Culinary Arts Group, LLC 
 
 Applicants 
 

ORDER AND DECISION 
 
 Jurisdiction 
 

This matter came before Rohulamin Quander, Administrative Law Judge and 
Mayor’s Agent for Historic Preservation (The Mayor’s Agent) on September 20, October 
3, and November 6, 2000, pursuant to the D.C. Administrative Procedure Act, codified at 
D.C. Code, Sec. 1-1509 et seq., and the D.C. Historic Landmark and Historic District 
Protection Act of 1978 (the Act), D.C. Law 2-144, codified at D.C. Code, Sec. 5-1001, et 
seq., and upon a request for an administrative hearing filed by the National Treasury 
Employees Union (the NTEU) and the Culinary Arts Group, LLC (Culinary), hereinafter 
collectively referred to as the “Applicants”. 
 
Background 
 
 The hearing was conducted pursuant to the provision of Title 10 of the District of 
Columbia Municipal Regulations (DCMR), Chapter 25.  The record closed on December 
22, 2000, but both parties were given until January 4, 2001, to submit their respective 
proposed findings of fact and final orders.  However, on January 22, 2001, the Mayor's 
Agent issued an Interim order, and directed that the parties condense and more narrowly 
focus their proposed final orders and memoranda of law to 20 pages or less.  The 
amended proposed orders were received on January 29, 2001.  However, the Mayor’s 
Agent has given full consideration to all of the proposed final orders and memoranda of 
law submitted by the parties, as a part of his deliberations in this matter. 
 

The Applicants initially sought a demolition permit to allow construction of a new 
building on the site to house the headquarters of the NTEU, as well as the Culinary Arts 
School of the Culinary Institute, which would include a restaurant.  The Applicants 
contend that the District’s ongoing failure and refusal to issue a demolition permit 
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constitutes an impermissible regulatory taking, and that a demolition permit for the entire 
Webster School should be issued.  This claim is based in part upon the District’s alleged 
failure to adhere to the proper procedures for designation of a historic landmark, as well 
as an alleged unreasonable economic hardship resulting from the failure of the District to 
issue a demolition permit.  The Applicants further allege that the building cannot be used 
in any manner without a demolition permit, thus depriving the Applicants of all 
reasonably expected economic benefits from the property and any ability to use the 
building.  
 
 In the alternative, the Applicants seek approval of a partial demolition of the 
Webster School, which they contend is consistent with the purposes of the Act, so as to 
allow incorporation of portions of the Webster School into a proposed new construction 
project of “special merit”, as defined by the Act. 
 
 The application was previously considered by the District of Columbia Historic 
Preservation Review Board (the HPRB), as required by law.  During a public meeting 
held on October 22, 1999, the HPRB rejected the application for demolition and new 
construction, and on June 22, 2000, rejected the application for partial demolition.  Based 
on these determinations, the Applicants requested an administrative hearing before the 
Mayor’s Agent. 
 

The Applicants’ legal counsel were: Richard B. Nettler, Esquire and Jeannine 
Rustad Zigner, Esquire of Robins, Kaplan, Miller & Ciresi L.L.P.  The D.C. Preservation 
League (DCPL), the sole party in opposition, was represented by Andrea Ferster, Esquire 
of the Law Offices of Andrea Ferster, and Edwin L. Fountain, Esquire, Margaret A. 
Ward, Esquire, Daniel H. Bromberg, Esquire, of Jones Day Reavis & Pogue, on behalf of 
the D.C. Preservation League (DCPL).  DCPL made a timely application for Party Status 
in these proceedings. 
 
 The Mayor’s Agent gave careful consideration to: 1) the voluminous pre-hearing 
and post hearing pleadings filed by both the Applicants and DCPL in opposition, and the 
approximately 70 multi-part exhibits, a total of more than 1,000 pages;1 2) the widely 
conflicting and often irreconcilable testimony of 16 witnesses over the course of three 
days, creating a transcript of 965 pages; 3) the historic preservation laws of the District of 
Columbia, the D.C. Administrative Procedure Act, and each case decided by a court of 
competent jurisdiction referred to by the Applicants and DCPL; and 4) accorded “great 
weight” consideration to the recommendation of the Advisory Neighborhood 
Commission within which geographical area the Webster School is located, as required 
by D.C. Code, Sec. 1-261. (App. Exhib. #26).  
 

Now therefore, and based upon the record taken as a whole, the Mayor’s Agent 
concludes that the Applicants’ request for a demolition permit and for new construction 
should be DENIED.  
                                                                 
1 These submissions included the Applicants’ original 63 page initial proposed final order 
and 33-page memorandum of law on the issue of regulatory takings, and DCPL’s 44 page 
initial proposed final order. 
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ISSUES 

 
The issues to be decided are:  

 
1. Whether the District’s failure to issue a demolition permit for the Webster School 

building located at Lot 822, Square 375, bearing the street address of 940 H Street, N.W. 
(Webster School), constitutes an impermissible regulatory taking or results in 
unreasonable economic hardship; or 

 
2. Whether the proposed demolition of the Webster School is necessary to construct 

a project of special merit because of: (1) the social and economic benefit to the District 
by way of : (a) Culinary’s school for at risk young adults; (b) maintenance of the NTEU’s 
headquarters in the District; (c) use of proceeds of the sale of the Webster School towards 
improvements in operating District Public Schools; (d) economic benefit to the District 
through re-use of the site by way of real estate taxes, employment and income taxes; and 
(e) positive re-use of a site which currently is a deteriorating, vacant building posing a 
threat to the safety of its neighbors; (2) specific features of land planning, which includes 
compatibility of the proposed use with the neighborhood; and (3) preservation of the 
salvageable portions of the building and the incorporation of those portions into new 
construction in such a manner that blends with the historic nature of 10th Street, N.W., as 
well as the commercial nature along H Street, N.W.; 

 
      3.  Whether the partial demolition proposed is consistent with the purposes of section 
2(b)(2)(A) of the Act, codified at D.C. Code, Sec. 5-1001(b)(2)(A). 

 
      4.  Whether, pursuant to D.C. Code, Secs. 5-506 and 5-1011(a), jurisdiction is lacking 
with regard to demolition of the southeast quadrant, as a notice of condemnation has been 
issued as to this portion of the building by another D.C. Government bureau. 
 

FINDINGS OF FACT 
 
 Based upon the total record created during the administrative hearing, the 
Mayor’s Agent now makes the following Findings of Fact: 
 

1. The site, legally known as Square 375, Lot 822, (940 H Street, N.W.) and 
presently owned by NTEU, is located at the corner of 10th and H Streets, N.W.  The 
property is sited directly on the sidewalk, with a narrow planting strip along the 10th 
Street side, where the main entrance is located.  A side entrance remains on H Street, 
although the alley side entrance has been bricked in.   The facades are red pressed brick, 
with bluestone trim, a bracketed and corbelled brick frieze, and metal cornice.  The roof 
is dark gray slate.  The Webster School is bordered on two sides by the U.S. Secret 
Service building, which has effectively eliminated any open space previously associated 
with the school, due to the closing of the alley between the Webster School and the 
Secret Service building, and the deeding in whole of the closed alley to the federal 
government.  Directly north and across H Street is the Convention Center. 
 



 

In the Matter of the Webster School, HPA 00-462 

4

2. According to plans prepared by the D.C. Office of Building Inspector, the 
school was constructed in 1881-82, as a freestanding, three story, 12-room public school.  
It is a simple and austere building, using standard floor plans, mass-produced materials, 
and common decorative treatments.  The school has a raised basement and hipped roof, 
symmetrically designed but, unlike others of the period still standing, it lacked towers 
and other picturesque features. 
 

3. The Webster School was not used for public school purposes after the first decade 
of the 20th century, as the reduction in the residential population in the area lessened the 
need for a pubic school.  However, between 1924 and 1949, the building was the site of 
an Americanization School for citizenship classes.  Intermittently, the building served 
other uses for the D.C. Public Schools until the early 1990’s.   Since then, the building 
has stood largely vacant, in disrepair, and now is deteriorating further.  Presently, the 
southeast quadrant of the structure has sustained an internal collapse from the roof level, 
which is badly leaking, with all of the floors in the southeast quadrant having collapsed 
into the basement. 

 
4. Nine witnesses testified in support of the application - Peter Smith, Frank D. 

Ferris, George Starke, David Greenbaum, Eric L. Edelson, Ronald Steele, Jeffrey Zell 
and Merrick Malone, and John Fondersmith, the latter, an official of the D.C. 
Government’s Office of Planning.  Additionally, letters of support were received from 
Advisory Neighborhood Commission 2C, the Smithsonian Institution, and the 
Quadrangle Development Corporation.   
 

5. Seven witnesses testified against the application and on behalf of DCPL - George 
Oberlander, Elizabeth Merritt, William Finagin, Judy S. Feldman, John Echevarria, 
Bonnie Cain, and Robert Cane.  Additionally, a letter in opposition was received from 
The Committee of 100 on the Federal City. 

 
6. The D.C. Public Schools (DCPS) was directed by Congress and the District of 

Columbia Financial Responsibility and Management Assistance Authority (the Control 
Board) to prepare appraisals of the value of surplus public school buildings, including the 
Webster School, and to sell these properties.  In accordance with the terms of settlement 
of a law suit filed by Parents United against the DCPS, the funds from the sale of these 
excess school properties were to be specifically directed to paying the cost of 
rehabilitating actively used school buildings, and providing funds for school programs 
that otherwise would be terminated for a lack of money.  The Webster School was 
subsequently valued at $2.5 million on the basis of the site’s alleged developable value 
without the existing building, i.e., as if it were vacant land.   (DCPL Exhib. #G)  DCPS  
anticipated that the Webster School would be demolished. 

 
7. The undated DCPS proposal recommended that the Webster School building be 

sold to Culinary for $2.0 million, noting that, “The appraisal calls for the ‘highest and 
best’ use to be demolition of the building and new construction.  It is very possible that 
due to the historical nature of this building, demolition will not be possible.”  (DCPL 
Exhib. #G)  Although undated, the DCPS proposal apparently predated the February 13, 
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1998, agreement between DCPS and Culinary for the latter to purchase the site for $2.0 
million. 

 
8. When Culinary and DCPS executed an Agreement of Purchase and Sale, on 

February 13, 1998, Webster School was not yet designated a historic landmark.  (DCPL 
Exhib. #B)  Further, there is nothing in this record to suggest or indicate that such a 
designation was then being contemplated, despite the reference to the building being 
historical in nature.  In 1986-87, Dr. Antoinette Lee, a DCPS employee, conducted a 
survey of vacant DCPS buildings for consideration of which old DCPS buildings were 
historic in nature, and might be considered for landmark designation.  (App. Exhib. #3)  
The Webster School’s not included in the report, which implied that the site was not 
considered worthy of landmark status.  The Mayor’s Agent finds that the standard for the 
designation of a historic landmark is as set forth in D.C. Law 2-144, and not by the 
evaluative means incorporated by Dr. Lee. 

 
9. On December 11, 1998, Culinary, through its agent and with the apparent consent 

of DCPS, filed an application to raze the Webster School, anticipating a transfer of 
ownership of the subject property from DCPS to Culinary.  

 
10. Subsequently, Culinary was unable to raise the $2 million needed to purchase the 

building, and on April 30, 1999, assigned the right to purchase the building to NTEU, 
assignee.  (DCPL Exhib. #D)  The assignment provided for inclusion of Culinary’s 
proposed restaurant and a culinary arts training project, an included part of the NTEU’s 
plan to build its national headquarters on the site.  Based upon the prior appraisal of the 
site, on June 28, 1999, the District (DCPS) sold the Webster School building to NTEU 
for $2 million.  (DCPL Exhib. #A)   By the date of settlement, the Applicants were well 
aware that the building had been designated by the HPRB as a historic landmark at its 
public meeting held on February 25, 1999, and that any effort to demolish the building, 
either in whole or in part, would have to be consistent with the D.C. preservation law. 

 
11.  Although DCPL questions whether the right to continue with and pursue a 

demolition application could be or had even been assigned to the Applicants by DCPS, or 
whether Culinary could assign or contract its demolition application rights to NTEU, the 
record of this case at DCRA reflects that no one at the Bureau of Land Regulation 
Administration (BLRA), an office of the D.C. Government, questioned the assignment 
when reviewing and approving other permit requirements for demolition, such as the 
removal of asbestos and an oil tank in the basement.  Further, nothing in the record before 
the Mayor’s Agent addresses this issue, and it appears that BLRA treated the first 
demolition matter as a “joint application” from DCPS and Culinary. 

 
12.  As well, NTEU’s standing to subsequently file the June 2, 2000, application for 

partial demolition (of the northeast and southeast quadrants), which refers to the previous 
raze application, reserving the Applicants’ rights to demolish the Webster School in its 
entirety pursuant to the initial demolition application filed in December 1998, was not 
questioned or challenged by the D.C. Government. 
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13.  On December 22, 1998, DCPL, having learned of the Applicants’ filing for the 
demolition permit, filed an application to designate the Webster School as a historic 
landmark.  (App. Exhib. #2)  

 
      14.  The Historic Preservation Division (HPD) of BLRA, DCRA, notified DCPS, 
building owner, that DCPL had filed an application to designate the Webster School as an 
historic landmark, and that a hearing on the application would be held on February 25, 
1999.  However, the notice and the procedures identified for the hearing on the 
application failed to specifically advise DCPS and all interested parties that the hearing 
would be a contested case proceeding, pursuant to the provisions of D.C. Code, Sec. 1-
1509, as required by D.C. Law 12-86, codified at D.C. Code, Sec. 5-1003(c)(5), effective 
April 29, 1998. 
 
     15.  Representatives from Culinary and DCPS were present on February 25, 1999, and 
opposed the application.  Neither entity was represented by counsel.  At the conclusion of 
the hearing, the HPRB voted to designate the Webster School a historic landmark.  The 
voice vote was not then reduced to a written and signed final decision.  Nor was it served 
by either the HPRB or the HPD by March 10, 1999, the calculated statutory 90th day after 
the initial demolition application was filed, on or about December 11, 1998.  See D.C. 
Code 5-1002(6)(B), effective April 29, 1998. 

 
16.  On or about April 15, 1999, HPD staff prepared a letter to Lawrence Schumake, 

Office of the Chief Operating Officer and Director of Facilities, DCPS, which letter 
stated that the author was enclosing a photocopy of the decision letter, which was 
recently signed by the Chairman of the HPRB regarding the Webster School.  Further, the 
letter stated that, according to HPRB’s rules of procedure, landmark decisions become 
final upon the issuance of designation letters bearing the signature of the Chairman. 
(App. Exhib #4)   However, through clerical error, it appears that the April 15th, letter 
was never served upon DCPS, Culinary, DCPL or anyone else.   
 
     17.  On June 24, 1999, NTEU, contract purchaser for the Webster School, through 
counsel, informed the HPD that, in light of no final written decision on the designation 
application having been made consistent with 10 DCMR 2623.1, and within the 90 day 
time required for designated landmarks, as directed by D.C. Code, Sec. 5, 1002(6)(B), the 
Applicants considered that the Webster School failed to meet the definition of a historic 
landmark and, therefore, the Applicants were entitled to the issuance of a demolition 
permit. (App. Exhib. #10) 

 
18.  On June 28, 1999, four days later, DCPS executed a special warranty deed to 

NTEU for the Webster School.  (DCPL Exhib. #A)  By that date, the Applicants were 
well aware of the continuing issue of the historic designation of the Webster School, as 
recited in the Assignment Agreement from Culinary, Assignor, to NTEU, Assignee, but 
the latter party elected to consummate the sale, despite the possible difficulties that might 
result from any attempt to alter the landmark.  (DCPL Exhib. #D) 

 
19.  NTEU, not having heard from the HPD regarding its June 24, 1999, 

correspondence, and still not in receipt of a final written decision on the designation,  
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again asked the HPRB on August 16, 1999, to vacate the historic designation, reasserting 
the same grounds as previously noted.  (App. Exhib. #12)    
 

20.  Over the objection of NTEU, HPRB reopened the proceedings and scheduled a 
contested case hearing for August 18, 1999, while preserving their initial landmark 
decision.   (App. Exhib. #13).  At least as a part of its consideration, and upon learning of 
the HPRB’s action, the D.C. Court of Appeals dismissed as moot the Applicant’s 
previously filed Petition to Review the HPRB’s February 25, 1999, designation.  See 
Order, NTEU v. D.C. Historic Preservation Review Board, No. 99-AA-1115 DCCA (Feb. 
1, 2000) (DCPL Exhib. #I).   The August 1999 proceeding was apparently postponed.  
The Applicants subsequently attended the contested case hearing under protest, which 
proceeding was convened on November 18, 1999, but continued on January 27, and 
March 9, 2000.  The Applicants renewed their objection and renewed their motion to 
dismiss the historic designation.  Denying all such requests, on April 20, 2000, the HPRB 
voting de novo, once again designated the Webster School as a historic landmark.  
Because not all members of the HPRB had attended each of the contested case 
proceedings, a proposed decision was required, and was finally issued, effective 
December 4, 2000.   

 
21.  Having reviewed the structural report prepared by the Applicants’ experts 

concerning the severely deteriorated state of the property, by letter dated March 30, 2000, 
Denzil Noble, Deputy Administrator, BLRA, DCRA, pursuant to D.C. Code, Sec. 5-601 
and 12 DCMR 119.3, notified NTEU that the southeast wing of the building was in 
structural failure and that NTEU must, within five (5) days, either stabilize the exterior 
walls or remove that portion of the structure to avoid further collapse, and repair the roof, 
to avoid further damage to the remaining portions of the building.  (App. Exhib. #28) 

 
22.  On June 22, 2000, the HPRB recommended a denial of the partial demolition 

permit that the Applicants had previously filed.  In response, on June 26, 2000, the 
Applicants promptly filed a request for a hearing before the Mayor’s Agent, seeking to 
contest the designation of the Webster School as a landmark, and to be awarded the 
demolition permit by the Mayor’s Agent, but further asserting in the alternative that the 
Mayor’s Agent lacks jurisdiction to decide this case on the basis that there is no validly 
designated landmark, since the HPRB failed to adhere to the law and its own rules and 
regulations during the time frame prescribed.  (App. Exhib. #38)  As well, the Applicants 
maintain that since the Webster School is not a landmark within the context of having 
been declared such, following the legal procedures, the Applicants should, as a matter of 
right, simply be issued a permit for its demolition, either in whole or in part. 
 

23.  Over the course of the extended hearing, nine witnesses testified and expressed 
varied opinions why they believed that demolition of the Webster School, either in whole 
or in part, was consistent with the purposes of the Act, and was necessary in order to 
construct a project of “special merit”, or that the denial of the application would pose an 
unreasonable economic hardship, as defined by the Act.   
 

24.  Those witnesses testifying in favor of the demolition, focussed their respective 
testimony upon claimed benefits that would result from: 
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a. Creating a social and economic benefit to the District of Columbia by allowing 

Culinary’s school for the benefit of both at risk young adults and the hotel and 
restaurant industry;  

b. Allowing NTEU to construct and maintain its headquarters in the city;  
c. Dedicating the proceeds from the sale of the Webster School towards the physical 

improvement of actively used DCPS school buildings;  
d. Re-use of the site to generate real estate taxes, if the operation was for profit, plus 

increased employment and earned taxable income;  
e. Unreasonable economic hardship and loss of reasonable economic benefits which 

will be incurred by the Applicants if the demolition is not approved and the 
Applicants cannot develop the project as anticipated;  

f. Specific features of land planning, which will include compatibility of the 
proposed structure with the surrounding neighborhood, with a concerted effort to 
assure that the salvageable portions of the building will be incorporated into the 
new construction in a manner that blends with the historic nature of both 10th and 
H Streets;   

g. The building is too fragile to be stabilized; and  
h. Gaining access to the southeast quadrant is not possible with the necessary 

equipment, due to the landlocked location of the quadrant, including the loss of 
access via the alley, without the removal of the northeast quadrant as the sole 
means of gaining access. 

 
25. Seven witnesses testified against the demolition, and focussed their respective 

testimony upon claimed benefits that would result from retaining the structure, by 
stabilizing and upgrading it for current use, emphasizing that: 
 

a. This is not a project which is necessary and justifiable for the benefit of the public 
interest;  

b. The proposed new construction does not meet the statutory criteria for “special 
merit”;   

c. The project does not provide significant social or other benefits having a high 
priority for community service;  

d. The project does not promote specific features of land planning;  
e. The project does not reflect exemplary architecture;  
f. The Applicants have focussed too much emphasis upon demolition as the only 

option, rather than exploring other options that would allow for the structure to be 
stabilized and strengthened;  

g. The proposed demolition is not consistent with the overall purposes of the Act;  
h. The Applicants have greatly and intentionally exaggerated their claims that the 

southeast quadrant is so unstable that it cannot be repaired, a tactic designed to 
further their intent and claim for demolition of the troubled southeast quadrant, 
with access via the demolition of the northeast quadrant also, as the only option; 
and  

i. That the denial of the application for demolition does not impose an unreasonable 
economic hardship, nor is it an unjustifiable regulatory taking, as the Applicants 
went into this project with their eyes open, and knew exactly how it might unfold, 
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including possible limitations that might be placed upon the redevelopment of the 
site, due to the prior historic designation by the HPRB before NTEU received the 
title from DCPS. 

 
26. The Mayor’s Agent has carefully considered the hotly contested and often 

irreconcilable testimony of each of the 16 witnesses, several of whom were experts in 
their respective fields.  When presented with the same basic set of facts related to this 
case, they often expressed widely divergent, and in some cases, opposite points of view.  

 
27. Based upon the testimony of these witnesses, the plethora of often conflicting 

documents, and the conflicting legal arguments posed by respective counsel, the Mayor’s 
Agent finds that:  

 
a. While there is most likely some adverse economic costs to the Applicants 

incidental to purchasing the Webster School and not being readily able to use it 
for the hoped for purposes, such costs and inconvenience do not automatically 
rise to the level of constituting an unreasonable economic hardship, as 
contemplated by the requirements of D.C. Code, Sec. 5-1002(14); 

b. The Applicants have presented this application on the basis of allegedly being one 
of special merit, having significant benefits to the District of Columbia or to the 
community by virtue of specific features of land planning or by reason of social or 
other benefits having a high priority for community services.  While this project 
does contain references to how it will benefit both at risk youth and the hospitality 
industry in the District of Columbia, the proposal is woefully short details needed 
by the Mayor’s Agent to justify and to carry the burden of demonstrating why a 
designated historic landmark should be compromised, as is being requested here 
by seeking to majorly modify it, or to replace it with a project of special merit, as 
defined by D.C. Code, Sec. 5-1002(11); 

c. The Applicants maintain that their project is necessary in the public interest and 
consistent with the intent and purposes of the Act.  The Mayor’s Agent finds that, 
although the Applicants’ desire and ultimate end result would allow the re-use of 
a historic landmark, the extent of demolition that would be required in order to 
realize the Applicants’ objective would be excessive, and not consistent with the 
purposes of the Act, as stated at D.C. Code, Sec. 5-1001(a) and (b);  

d. Of the two demolition applications that have been filed in this case, the first on 
December 11, 1998, (for total demolition) and the second on June 2, 2000, (for 
partial demolition), only the latter is before the Mayor’s Agent at this time.  No 
apparent referral of the initial demolition permit was forwarded to the Mayor’s 
Agent.  However, in response to the HPRB’s specific denial of the Applicants’ 
second demolition permit request, the Applicants made a formal request for a 
hearing before the Mayor’s Agent, to contest the HPRB’s refusal in June 2000, to 
order the partial demolition; and 

e. The Applicants argue that the failure of the HPRB to make its initial landmark 
designation in a more timely manner and consistent with the guidelines of the 
contested case procedures of D.C. Code, Sec. 1-1509, et seq., as mandated by 
D.C. Code, Sec. 5-1002(6)(B), as amended, effective April 29, 1998, was an 
impermissible regulatory taking, and further denied the Applicants the use and 
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enjoyment of the Webster School property for their intended purpose.  The 
Mayor’s Agent rejects that argument.  It is questionable whether the Mayor’s 
Agent has jurisdiction to make a finding on the issue of regulatory takings.  In the 
alternative, he specifically finds that the time delay imposed, although 
inconvenient, was not a regulatory taking.  Considering the amount of information 
in the record, the Applicants were forewarned that the historic nature of the 
Webster School might well impose significant difficulties or requirements before 
any re-use of the site that required a demolition might be approved. 

 
DISCUSSION 

 
General Jurisdiction 
 

Pursuant to D.C. Code, Sec. 5-1004(a), before the Mayor may issue a permit to 
demolish a historic landmark, the Mayor shall review the permit application in 
accordance with the standards and procedures set forth in that section, and may also refer 
to the HPRB for a recommendation on all applications which are not subject to review by 
the Commission of Fine Arts under the Old Georgetown Act.   As well, D.C. Code, Sec. 
5-1004(b), directs the Mayor’s Agent to consider any recommendation so rendered by the 
HPRB pursuant to that referral. 
 
  The two applications, initially for virtually a complete demolition permit, and 
later for a partial demolition permit, were referred to the HPRB for a recommendation.  
At its public meeting held on March 25, 1999, the HPRB considered the first demolition 
request, filed by Culinary on behalf of DCPS, and declined to grant the request.  
Subsequently, on June 22, 2000, the HPRB considered the matter anew, this time filed by 
NTEU, the current owner, and once again determined that the partial demolition was not 
consistent with the purposes of the Act.  In the interim between the two demolition 
requests, the HPRB was presented with NTEU’s conceptual plan for proposed new 
construction.  On October 20, 1999, the HPRB declined to grant conceptual approval to 
NTEU’s for the proposed new construction.  
 
 Under the Act, no demolition permit shall be issued "unless the Mayor [or his 
Agent] finds that issuance of the permit is necessary in the public interest, or that failure 
to issue a permit will result in unreasonable economic hardship to the owner."  See D.C. 
Code, Sec. 5-1004(e).  Applicants have asserted that they are entitled to a permit to 
demolish the entire property based on their view that: (a) issuance of a permit is 
necessary in the public interest in order to construct a project of “special merit”; (b) the 
failure to do so would result in unreasonable economic hardship to the Applicants; (c) the 
delay in issuing a permit constitutes a regulatory taking; and (d) they are entitled to a 
partial demolition permit in order to demolish the northeast and southeast quadrants, 
because such partial demolition is necessary in the public interest because it is “consistent 
with the purposes of the Act.” See D.C. Code,  Sec. 5-1002(10).  Because the 
determination of the above noted matters rests within the judgment of the Mayor’s Agent, 
he specifically must exercise his statutory jurisdiction to decide those matters raised 
within this authority. 
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Total Demolition of Webster School - Jurisdictional Question 
 
   Upon review of the record of permit applications and proceedings before the 
HPRB, and for the reasons stated below, the Mayor’s Agent is of the opinion that the 
application for a total demolition of the Webster School, initially filed by the Applicants 
on December 11, 1998, is not properly before the Mayor’s Agent at this time.  Further, 
any arguments posed in the pleadings that assert entitlement to a “special merit” claim 
advanced in support of the complete demolition cannot be entertained.  Rather, the only 
permit application currently before this Mayor’s Agent is the June 2, 2000, application 
for partial demolition, i.e., a permit application seeking to demolish only the northeast 
and southeast quadrants of the Webster School.    
 

The bases in support of the Mayor’s Agent’s determination are:  
 

a. The initial application for a permit to demolish the Webster School was filed on 
December 11, 1998, “to facilitate the transfer of the subject property from the 
D.C. Public School System to the Culinary Institute.”  (Listed as App. Exhib. 
#212)  At that time, the owner of the Webster School was still the D.C. Public 
Schools (DCPS), not the Applicants;    

b. No referral was made to the Mayor’s Agent following the conceptual review 
hearing held on October 20, 1999, nor did the Applicants then request that the 
HPRB review the project under its regulations governing applications for 
“demolition.”  See 10 DCMR 2507;  

c. The subsequent application to demolish only the southeast and northeast 
quadrants of the Webster School was filed by NTEU on June 2, 2000, and after 
reviewing the application at its June 22, 2000, pubic meeting, the HPRB adopted 
the staff report and determined that the proposed demolition of the northeast and 
southeast quadrants of the Webster School “is not consistent with the purposes of 
the Historic Preservation Act.”, and denied the request.  (App. Exhib. #47);  

d. That decision explicitly distinguished the prior raze permit application from the 
present proposal to demolish only the northeast and southeast quadrant, stating 
“[i]n March 1999, the Board acted on a previous raze application submitted by the 
former owner of the property (D.C. Public Schools);  

e. One plausible explanation as to why the original, December 11, 1998, raze permit 
application filed by Culinary’s agents never resulted in a Mayor’s Agent hearing, 
is that the initial raze permit application was submitted by Culinary, an entity 
which was seeking to purchase the property on behalf of the then property owner 
(DCPS), but Culinary was not a duly authorized representative or agent;  

f. The building permit regulations explicitly provide that it is the owner’s 
responsibility (emphasis added) to apply for a building permit, stating that “[t]he 
owner, builder, or authorized representative shall be responsible for securing all 
the required permits.”   See 12 DCMR 107.1.  The regulations specify that an 
“[a]pplication for a permit shall be made by the owner or lessee of the building or 
structure, or by the agent of either.  The licensed engineer, architect or interior 

                                                                 
2 Although listed as “Applicant’s Exhibit #21”, no such application could be found in the record, that 
exhibit number belonging to another item.  However, other information in the record indicates that the 
Culinary demolition application was filed on December 12, 1998. 
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designer employed in connection with the proposed work shall be allowed to 
submit an application for a building permit on behalf of the owner or lessee.”  See 
12 DCMR 107.1.2   

g. Demolition is the first step towards obtaining a building permit and new 
construction.  Since Culinary was not the building owner and there was no agency 
agreement, Culinary’s action of filing for a demolition permit was both 
inappropriate without legal standing, and never should have been entertained by 
DCRA staff;  

h. Despite the existence of Culinary’s February 13, 1998, accepted contract offer to 
purchase the building, the authority to act on behalf of DCPS, owner, to the extent 
of filing for a demolition permit to totally remove the building, could not be 
imputed to Culinary, which, by the time the hearing was held, March 25, 1999, 
was further removing itself from privity with DCPS.  Culinary was actively in 
assignment negotiations with NTEU, and on April 30, 1999, subsequently 
assigned and relinquished its legal interest in the site to NETU.   (DCPL Exhib. 
#D)   In the assignment, Culinary reserved unto itself the legal right to potentially 
occupy a portion of the first two floors of the building, should NTEU successfully 
purchase the site, but Culinary was not bound to do so; and 

i. Even assuming that Culinary could have lawfully applied for the demolition 
permit as the authorized agent of DCPS, once NTEU purchased the building, the 
Mayor’s Agent is unaware of any means by which the NTEU “inherited” the 
original demolition permit application.  As well, that non-legally trained DCRA 
staff continued to deal with a succession of parties in pursuit of the demolition 
permit, as if legal authority was vested, does not confer upon Culinary the 
sufficient standing to pursue the demolition of a building which Culinary did not 
own. 
 
Accordingly, the Mayor’s Agent is of the opinion that only the permit application 

submitted by the NTEU on or about June 2, 2000, to demolish the northeast and southeast 
quadrants of the Webster School, is properly before him at this time.  Further, he lacks 
jurisdiction to consider the application to raze the entire Webster School, including 
consideration of the argument that total demolition is necessary in the public interest in 
order to construct a project of “special merit.”   
  
Special Merit 
 

"Special merit," is defined by D.C. Law 2-144 as "a plan or building having 
significant benefits to the District of Columbia or to the community by virtue of: (1) 
exemplary architecture, (2) specific features of land planning, or (3) social or other 
benefits having a high priority for community services."  See D.C. Code, Sec. 5-
1002(11). The applicant must meet the burden of proving “special merit.”  See Kalorama 
Heights Limited Partnership v. D.C. Department of Consumer and Regulatory Affairs 
(Kalorama Heights), 655 A.2d 865, 869 (D.C. App. 1995).  Under the “special merit” 
provision of D.C. Law 2-144, the Mayor’s Agent must balance the merit of a project with 
the historic value of the contributing building, because only projects which offer 
significant benefits to the District of Columbia or to the community offset the Council's 
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policy in favor of protecting, enhancing and perpetuating the use of properties with 
historical, cultural and esthetic merit.    
 

As such, there must exist some specific feature of land planning or social benefit 
having a high priority for community services associated with the proposed development 
for it to be considered a project of special merit.  In Citizens Committee to Save Historic 
Rhodes Tavern v. D.C. Department of Housing and Community Development (Rhodes 
Tavern), 432 A.2d 710, 715 (D.C.), cert. denied, 454 U.S. 1054 (1981), the Court held 
that in special merit cases, "a balancing of historical and development values is required 
under the Act . . . [as] determinations under a locality's historic preservation statute 
should not be made in a vacuum.  The architectural and historical characteristics of a 
building must be weighed against its societal functions and the significance of its 
preservation in human terms." 
 

The "special merit" exception to the law’s preservation mandate contemplates a 
trade-off between the value of the existing structure and the value of what would be 
constructed in its place if demolition is allowed to proceed.  That a balancing is required 
is clear from the case law.  See Committee of 100 on the Federal City v. District of 
Columbia Department of Consumer and Regulatory Affairs (Committee of 100), 571 
A.2d 195, 200 (D.C. 1990). 
 

The Act's emphasis is to safeguard the city's historic, aesthetic and cultural 
heritage, as embodied and reflected in its landmarks and districts.  See D.C. Code, Sec. 5-
1001(a)(2).   The Court has also held that "the Act implicitly requires that, in the case of 
demolition, the Mayor’s Agent balance the historical value of the particular landmark 
against the special merit of the proposed project."  See Rhodes Tavern, 432 A.2d 710, 
716.   
 

Therefore, an obvious tension will almost always exist between a "special merit" 
exception claim and the preservation goals of the Act.  The act of complete demolition is 
permanent, and once a structure is demolished, it cannot be rebuilt or resurrected in 
identical fashion.  Nonetheless, the D.C. Council, weighing the gravity and finality of the 
situation, created the “special merit” escape valve for a narrow category of situations in 
which the proposed construction or other amenities offered as some "special benefits" to 
the overall community, could override the contributions made by any structure which the 
HPRB has already determined should be preserved.   
  

Land Planning: The Applicants do not argue that the project is one of special 
merit by virtue of exemplary architecture, but rather they assert that the project 
incorporates specific features of land planning and social or other benefits having a high 
priority for community services.  However, to the Mayor’s Agent, this project does not 
particularly promote specific features of land planning, and likewise does not 
demonstrate that this proposal goes beyond that which is minimally required by zoning 
regulations.  The Office of Planning witness testified that the project would be generally 
beneficial to the city’s goal of creating a “living downtown” by encouraging local 
restaurant use in the immediate area.  But the witness also conceded that the Applicants’ 
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proposed restaurant and office uses were not considered “preferred uses” under the 
zoning code.  (1 M.A. Tr. 243-244)   
 

The location of an office building at this site is not unique and does not promote 
specific features of land planning, notwithstanding the Applicants' contentions that 
Culinary will promote the hospitality industry in the District of Columbia.  Therefore, the 
“special merit” component of this project more strongly depends upon the Applicants’ 
ability to demonstrate that the project will provide social or other benefits having a high 
priority for community services.      
 
 Social or Other Benefits Having a High Priority for Community Service:   The 
Applicants asserted three primary grounds for their position that the project will achieve 
social or other benefits having a high priority for community service.  See D.C. Code, 
Sec. 5-1002(11).   
 

First, the Applicants contend that Culinary is a project of special merit within the 
standard established by the Act, underscoring that the project will provide benefits to the 
District and at risk youth by providing a significant contribution to the growing 
hospitality industry through the training of approximately 100 students per year to work 
in this industry.  Culinary will also assist its students with job placement through its 
anticipated partnership and expected relationship with the District’s restaurant 
community.  These benefits will extend beyond those students as it will provide 
education, training, and employment to District residents who may not otherwise have 
such, efforts that may reduce crime by offering gainful opportunities. 
 

Second, the proposal blends old and new, thus complementing the surrounding 
neighborhood, which is comprised of smaller, more intimate buildings along 10th Street 
and modern high-rise buildings along H Street.  It will allow portions of the Webster 
School which are salvageable to be re-used as the building was initially intended – as a 
school.  
  

Third, relocating NTEU headquarters to the Webster school building should 
qualify as a project of special merit which will benefit not only the NTEU, but will inure 
to the District.  The NTEU employs approximately 123 people in the District, serves 
155,000 members at 24 agencies, most of which agencies are local.  Granting the 
application will assure that both the jobs and benefits will remain in this jurisdiction.  
 

All of the above having been posed by the Applicants, the Mayor's Agent is of the 
opinion that Culinary’s crucial component of the supposed “special merit” nature of this 
application falls short, and that the application does not constitute a project of special 
merit as defined by the Act, based upon the need to demonstrate social or other benefits 
having a high priority for community service.  Beyond the rhetoric of what the 
Applicants hope to undertake, they have failed to present sufficiently definite and 
detailed plans for Culinary.   Evidence adduced during the extensive hearing notes that 
Culinary is presently not operating any school or youth training program, has raised no 
funds, has made no formal commitment to operate its youth training program in the 
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NTEU’s new headquarters, and appears to have no legally enforceable obligation to enter 
into a lease with the NTEU to operate either a restaurant or a school.   
 

The record reflects that Culinary received a $100,000.00 assignment fee from 
NTEU, apparently as an inducement for Culinary to sign over its initial purchase rights to 
the school to NTEU, which funds could serve as partial start-up capital for the school and 
the restaurant.  (2 M.A. Tr. 505-506)   As a result of the assignment, Culinary received an 
option to lease up to 6,000 square feet of space to operate a first class restaurant and 
culinary school in the building, if NTEU were to rebuild on the site.  However, Culinary 
received no ownership interest in, and has no capital tied up in the Webster School.  As 
well, nothing in the assignment contract with the NTEU obligated Culinary to operate 
either a restaurant or a culinary school, or from using the assignment payment to 
commence the Culinary’s program at an alternative location for whatever reason, 
including if NTEU does not ultimately construct its proposed new building on the site.  
(DCPL Exhib. #E, Pp. 3,5,& 6) 
 

The weakness of this application on the mandatory community service component 
is no more apparent than this situation here, as the Applicants have placed virtually all of 
their efforts into emphasizing economic hardship, regulatory takings, and lack of Mayor’s 
Agent’s jurisdiction due to procedural errors by the HPRB.  They have fallen short in 
presenting a complete, comprehensive special merit case, based upon community service 
and/or unreasonable economic hardship. 
 

Absent substantial evidence showing that the purported benefits of the training 
program will ever actually materialize, the Mayor's Agent is unable to determine that the 
proposed project is one of special merit, having social or other benefits having a high 
priority for community service.  See D.C. Code, Sec. 5-1002(11) & Committee of 100, 
571 A.2d 195, 200, 203 (D.C. 1990) (reversing Mayor's Agent's decision to grant 
demolition permit because decision was not based upon substantial evidence that the 
planned amenities were feasible).  
 

Under these circumstances, the Applicants claim of social or other benefits is 
further diluted by the non-binding nature of the relationship between NTEU and 
Culinary.  As well, the Mayor’s Agent is distressed that no business plan was attached to 
the Applicants’ initial submission, and only provided upon request to the Applicants’ 
counsel.  (App. Exhib. #55)  What was eventually submitted was itself troubling – an 
undated document titled, “Business Plan Summary for the Culinary Institute”, which 
consisted of a one page general statement about the Culinary Institute, a few names on a 
second page listed as the Board of Directors, and a projected Revenue and Income 
Statement for 1998 and the first three months of the year 2002. 
 
  With regard to the Applicants’ argument concerning keeping wage earners in the 
District, the Mayor’s Agent notes that, while retaining wage earners in the District is a 
municipal priority, a project must benefit more than a few people to constitute a special 
merit project.  The construction of a new office building project specifically benefits the 
occupants of that building, and cannot, without significantly more being a part of the 
equation, be viewed as adequate compensation for a historic building being taken away 
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from the community as a whole.  As the Court noted in Kalorama Heights, the possibility 
or likelihood that a project will generate “increased revenue is not in and of itself a 
‘special merit’ within the meaning of D.C. Code, Sec. 5-1002(11).”    See Kalorama 
Heights at p. 870 n. 6.   
 
Partial Demolition -Consistency with the Purposes of the Act: 
 

To be "consistent with the purposes" of D.C. Code, Sec. 5-1001(b), and thus 
"necessary in the public interest," the proposal to demolish a landmark must further at 
least one of the following goals:  (a) retain and enhance historic landmarks in the District 
of Columbia; (b) encourage their adaptation for current use; or (c) encourage the 
restoration of historic landmarks. 
 
 "Necessary in the public interest" is defined in D.C. Code, Sec. 5-1002(10) to 
mean "consistent with the purposes of this subchapter as set forth in Sec. 5-1001(b), or 
necessary to allow the construction of a project of special merit."  The "consistency" 
standard requires consideration of whether the demolition could be accomplished while 
maintaining the salient historic qualities of a building so that it may be readily understood 
by present and future generations.    
 
 The extensive legislative history of D.C. Law 2-144 supports this reading of the 
"consistency" exception as indicated by the Council's Committee on Housing and Urban 
Development Report, dated October 5, 1978, which accompanied Bill 2-367, the Historic 
Landmark and Historic District Protection Act of 1978.  This report is particularly 
instructive, as Bill 2-367 was later adopted by the Council as D.C. Law 2-144.   
 

At pages 2 and 3 of the Report, Item #2(a), Demolition, it is explained that no 
permit for demolition may be issued unless it is found that, with respect to "a building or 
structure on the site of an historic landmark, the building does not contribute to the 
character of the. . . landmark", the demolition is necessary to allow the construction of a 
project of special merit, or the failure to issue the permit will result in the taking of the 
owner’s property without just compensation.   
 

The "consistency with the purposes of the Act" standard then, was intentionally 
limited in scope to the recited three exceptions, and requires the Mayor’s Agent to 
narrowly focus on whether this demolition meets the standard for entitlement to a 
statutory exception, and with only the infliction of minimal damage to the Act’s purpose 
and intent.  
 
  A basic goal of D.C. Law 2-144 was the creation of a District of Columbia agency 
responsible for designating landmarks and historic districts in much the same way that 
such designations are made in other jurisdictions.  The Act places upon preservationists 
the onus of establishing that a particular landmark or district deserves protection, often 
over the opposition of affected property owners.  And only if preservationists sustain 
their burden of proving to the HPRB that a particular landmark or district meets the 
statutory criteria, may a landmark designation be made.   
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Once that burden has been established, the burden then shifts to these Applicants 
to prove that partial demolition of this landmark can be achieved in a manner that is 
consistent with the purposes of D.C. Law 2-144, including whether the partial demolition 
of a landmark building will encourage its re-adaptive use.  See District of Columbia 
Preservation League v. Department of Consumer & Regulatory Affairs (DCPL), 711 
A.2d 1273, 1275 (D.C. 1998). 
 

Simply restated, once the HPRB has rendered its decision and granted landmark 
status, the burden then shifts to a property owner to demonstrate to the Mayor's Agent 
how, in the absence of unreasonable economic hardship or a special merit showing, a 
proposed demolition might potentially still be approved as "consistent" with the 
preservation goals of the Act.  To read the "consistency" exception as a broad license to 
demolish landmarks or buildings after the HPRB has granted them protection would be to 
assume that the Council meant to give landmark status with one hand (via the HPRB) and 
then to take away with the other (via the Mayor's Agent).  There is nothing in the text or 
history of the Act to support such a reading.  The Council intended only a short list of 
three exceptions to justify and override its public policy and statutory enactment, which 
were both designed and adopted to retain historically significant structures. 
 

Examining the pending application under these criteria and in light of the findings 
of fact made previously in this Decision, the Mayor's Agent is of the opinion that the 
Applicants have not sustained their burden of proving that the proposed partial 
demolition is "consistent with the purposes of the Act".  
 
Mayor’s Agent’s Continuing Jurisdiction - Despite BLRA’s Safety-Related Directive  
 
 The Applicants incorrectly suggest that the Mayor’s Agent lacks jurisdiction over 
the application to demolish the southeast quadrant because the D.C. Building and Land 
Regulation Administration (BLRA) has issued an order pursuant to D.C. Code, Sec. 5-
601, directing the Applicants to “repair or remove” the deteriorated southeast quadrant of 
the building and to fix the roof.  Under D.C. Law 2-144, only the District Government 
has the authority "to secure or remove an unsafe building or structure" without approval 
by the Mayor’s Agent.  See D.C. Code, Sec. 5-1011(b).  D.C. Law 2-144 specifically 
provides that, even where the District of Columbia has acted pursuant to its 
condemnation authority over insanitary and unsafe buildings, “no permit for the 
demolition of an historic landmark … shall be issued to the owner except in accordance 
with the provisions of this subchapter.”  See D.C. Code, Sec. 5-1011(a) (emphasis 
added).  A plain reading of these two provisions is that only the D.C. Government’s 
actions to secure or demolish an unsafe building are exempt from Mayor’s Agent review. 
 
 In this case, other than give a directive to the Applicants, the D.C. Government 
has taken no action itself to "enter upon the premises . . . and cause the said unsafe 
structure or excavation to be shored up, taken down, or otherwise secured without delay, 
and a proper fence or boarding to be put up for the protection of passersby."  See D.C. 
Code, Sec. 5-601(a).  Rather, D.C. has only directed that the owner take appropriate 
action to make the building safe.   The Mayor’s Agent is of the opinion that such action 
must therefore be taken in accordance with the provisions of the Act.   
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 The proceeding before the Mayor’s Agent is not a health, welfare, and safety-
focussed condemnation proceeding, and the elements of proof in the latter group of cases 
is significantly different from what is before the Mayor’s Agent at this time.  The Court 
of Appeals has held, the Mayor's Agent "has no authority to order the demolition of a 
historic landmark in the interest of the health, safety, and welfare of the community."  
See D.C. Preservation League v. Department of Consumer & Regulatory Affairs (DCPL 
II), 646 A.2d 984, 991 (D.C. 1994).   Thus, the Mayor's Agent lacks the authority to order 
demolition of the school for reasons of structural safety.   Accordingly, for the Mayor’s 
Agent to order demolition of this portion of the building for reasons of health, welfare, 
and safety would not be consistent with the purposes of D.C. Law 2-144. 
 
Unreasonable Economic Hardship 
 
 Demolition Due to Unreasonable Economic Hardship:  The Mayor's Agent is of 
the opinion that the Applicants have not met their burden of showing that DCRA’s failure 
to issue a permit would result in an unreasonable economic hardship.  The Act provides 
that no demolition permit is to be issued unless the Mayor finds that “failure to issue a 
permit will result in unreasonable economic hardship to the owner.”  See D.C. Code, Sec. 
5-1004(e).  The burden of proof in this proceeding is upon the Applicants to demonstrate 
that the non-issuance of a permit to demolish the Webster School will result in 
unreasonable economic hardship to the Applicants.  The Act defines “unreasonable 
economic hardship” to mean that failure to issue a permit would amount to a taking of the 
owner's property without just compensation.  See D.C. Code, Sec. 5-1002(14). 
 
 The Applicants’ argument for “unreasonable economic hardship” is that, as a 
result of the HPRB’s prior denial of a demolition permit, there is no economic beneficial 
use for the Webster School in its present badly deteriorated condition, and the Mayor’s 
Agent’s affirmation of that denial would preclude the Applicants from restoring the site.  
Therefore, the Applicants maintain that they have sustained both a regulatory taking and 
an unreasonable economic hardship.  The Applicants further assert that not only did they 
consider all reasonable uses for the property, but they also presented alternate use 
scenarios to the Mayor’s Agent, to underscore why no scenario, other than those which 
included the requested demolition, was workable without imposing an unreasonable 
economic hardship upon the Applicants.  Further, the only offer, which the Applicants 
might have received for the sale of the property, would result in a monetary loss and is 
thus not realistic.  Furthermore, since NTEU is a nonprofit organization, it cannot take 
advantage of any available tax credits. 
  

The Applicants have concluded that the withholding of the demolition permit has 
deprived the Applicants of all economically beneficial or productive use of the property 
and constitutes a categorical taking, and that no further inquiry need be made into the 
Applicants’ expectations in purchasing the property.   See Lucas v. South Carolina 
Coastal Council (Lucas), 505 U.S. 1003, 1015 (1992);  See also Palm Beach Isles 
Associates v. U.S., 2000 U.S. App. LEXIS 27828 at *25 (Fed. Cir. 2000).  See also Penn 
Central Transportation Co. v. New York City (Penn Central), 438 U.S. 104 (1978).   
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 The Applicants’ analysis shows that, given the Webster School’s poor physical 
condition, limited square footage, difficulties associated with access to the site, the 
inability to expand the building due to the HPRB's rulings to date, and the lack of vacant 
land to build additional improvements on the site, it is not economically feasible to 
restore the building for any use.  The Applicants also assert that in addition to not being 
able to relocate the headquarters to the site, they also cannot use the building in its 
current condition for Culinary’s non-profit and charitable purposes of opening a school 
without the requested relief, and that the denial of the demolition permit renders the 
property essentially useless and impossible to maintain in its present condition. 
 

In response, DCPL emphasizes that the unreasonable economic hardship test 
under the Act is whether the Applicants can establish that there are no reasonable 
economic uses for the building as it exists, and is consistent with the constitutional 
“regulatory takings” standard.  If a reasonable economic use exists, there is no 
unreasonable economic hardship from the denial of the demolition permit, no matter how 
diminished the property may become in value and even if a more beneficial use of the 
property has been found.  See 900 G Street Associates v. Department of Housing & 
Community Development, 430 A.2d 1387, 1390 (D.C. App. 1981).  The U.S. Supreme 
Court has set out several factors that have particular significance in determining whether 
a regulation effects a taking.  See Penn Central at 124. These factors are: (1) the 
character of the government action; (2) the extent to which the regulation interferes with 
distinct, investment-backed expectations; and (3) the economic impact of the regulation. 
See also Loveladies Harbor, Inc. v. United States (Loveladies), 28 F.3d 1171, 1179 (Fed. 
Cir. 1994).   
 

Measured against the above-referred standard, the Mayor’s Agent is of the 
opinion that the Applicants have failed to demonstrate that a denial of their application 
would upset any legitimate investment-backed expectations, in that the government's 
regulatory restraint interfered with the Applicants’ investment-backed expectations in a 
manner that requires the government to compensate the claimant. See Good v. United 
States (Good),  189 F.3d 1355, 1360  (Fed. Cir. 1995).  Further, recovery is limited to 
owners who are able to demonstrate that they bought property "in reliance on the 
non-existence of the challenged regulation." See Creppel v. United States (Creppel), 41 
F.3d 627, 632 (Fed. Cir. 1994) ("One who buys with knowledge of a restraint assumes 
the risk of economic loss.").  These expectations must be reasonable. See Ruckelshaus v. 
Monsanto Co., 467 U.S. 986, 1005-1006 (1984).  
 
 NTEU was well aware of the risk that the Webster School could not be 
demolished due to the landmark designation of the building, and NTEU’s original 
agreement with the Culinary to accept the assignment of the purchase contract contingent 
upon receipt of a raze permit, reflected that awareness. (App. Exhib. #2; DCPL Exhib. 
#C, Item #10; and #G)   Under the circumstances, NTEU could have elected to cancel its 
interest in the site, based upon known difficulties associated with seeking to demolish a 
landmark.  Further still, a D.C. Public Schools memo regarding Culinary's proposal, 
dated March 3, 1998, specifically notes that during negotiations "it was confirmed that 
the building was historic in nature and could not be subject to demolition to erect a new 
facility on the site.  This substantially reduced the value of the site." (DCPL Exhib. #F).  
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Further, “It is very possible that due to the historical nature of this building, demolition 
will not be possible."  (DCPL Exhib. #G)  
 

By the time the NTEU accepted the assignment from Culinary and paid the $2.0 
million purchase price to the D.C. Government, the historic nature of the site had been 
repeatedly underscored, and the property had already been formally designated a historic 
landmark, despite the later raised issue of the procedural breakdown in forwarding a 
written landmark designation notification to the parties.   
 

The Applicants elected to go forward and make the purchase anyway, with 
settlement held on or about June 28, 1999, several months after the HPRB voted in a 
public meeting of February 25, 1999, to designate the site, and after the HPRB declined 
during its March 25, 1999, meeting to issue the requested demolition permit that Culinary 
sought on December 11, 1998.  See Staff Reports of even dates.  (DCPL Exhib. #F & #H; 
2 M.A. Tr. 470-483)    
 
 Like the plaintiff in Good, "in view of the regulatory climate that existed" when 
the Applicants acquired the subject property, the Applicants "could not have had a 
reasonable expectation that they would obtain approval" to demolish the Webster School 
property.  See Good, 189 F.3d at 1361.  See also District Intown Props. Limited. 
Partnership. v. District of Columbia, 198 F.3d 874, 877 (DC Cir. 1999) (holding that the 
appellants -- a real estate partnership, "could not have had any reasonable 
investment-backed expectations of development given the background regulatory 
structure" at the time the appellants sought to subdivide their property, which was 
designated as a landmark after the development plans were revealed.) 
 
 Finally, there is no evidence in the record that the Webster School is valueless, 
that the NTEU cannot sell the Webster School, or that a new owner could not have a 
reasonable, beneficial use of the Webster School.  As DCPL’s legal expert pointed out, 
the standard is not whether the present owner can profitably use the building or even 
secure a return on its investment, since the takings clause has "never been understood as a 
guarantee of the profitability of an investment."  (3 M.A. Tr. at 728)   Instead, if the 
owner can use the property for some economic purpose, or can sell the property in an 
arms-length transaction to some purchaser, then the property has some value.  Id. at 725.  
Applicants have conceded that they have undertaken no efforts to market or sell the 
Webster School to any third party.  (2 M.A. Tr. 472)    
 

Moreover, the District received at least nine competing bids for the property, 
including a number premised on retaining the building for use as a charter school.  
(DCPL Exhib. #E)  The Mayor’s Agent concedes that these offers all preceded the partial 
collapse of the southeast quadrant, but notes the testimony of Robert Cane, an expert in 
the nascent charter school movement testified, that even assuming the Applicants’ cost 
estimates for rehabilitating the Webster School for adaptive re-use, the building has a 
current value and beneficial use as a school building, and that other charter school groups 
have invested more than $20 million into the renovation of deteriorated buildings.  The 
Mayor’s Agent is of the opinion that the Applicants have failed to demonstrate that the 
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Webster School property has no economically viable use absent demolition, and despite 
the partial collapse of the southeast quadrant.   
  
Regulatory Takings 
 
  The Applicants have legitimately argued that the initial landmark designation 
hearing should have been conducted pursuant to D.C. Code, Sec. 5-1003 (c)(5), a 1998  
amendment provision to the Act, which mandates that landmark designation cases are to 
be heard under the contested case guidelines of D.C. Code, Sec. 1-1509, et seq.  
However, the Mayor’s Agent’s jurisdiction in this matter is still limited to whether the 
Webster School, having been designated a landmark building by the HPRB, may now be 
demolished in part or in whole.  The scope of the Mayor's Agent's inquiry is defined by 
the two criteria set forth in D.C. Code, Sec. 5-1004(e) (“No permit shall be issued unless 
the Mayor finds that issuance of the permit is necessary in the public interest, or that 
failure to issue a permit will result in unreasonable economic hardship to the owner.”) 
 

The Act authorizes the Mayor's Agent to base a demolition decision on an 
independent review of  the merits of the application and D.C. Code, Sec. 5-1012, which 
specifically mandates that the procedural correctness of the HPRB's landmark 
designation should follow the D.C. Administrative Procedure Act contested case 
procedures.  However, beyond those directives, the Mayor’s Agent’s authority is 
restricted, as he cannot now elect to invalidate the HPRB’s belated efforts to correct their 
admitted error of not initially conducting a contested case hearing, or the clerical error of 
not issuing the final order on landmark designation to all parties in a more timely fashion.  
 
 The Applicants are not without a remedy, however, as judicial review of landmark 
designation proceedings conducted as "contested case" proceeding still lies directly in the 
D.C. Court of Appeals.  See D.C. Code, Secs. 5-1003(c)(5) & 1-1510(a).  The right of 
appeal includes not only review of the merits of the Mayor’s Agent’s decision, but also 
the review of any alleged procedural errors, which the HPRB or even the Mayor’s Agent 
might have committed.   
 

The Mayor’s Agent takes administrative notice that DCPL, in its proposed final 
order submitted to the Mayor’s Agent on January 4, 2001, noted that on December 28, 
2000, the Applicants exercised their right to seek judicial review of the procedures that 
the HPRB followed in reaffirming and rendering its October 20, 2000, decision, once 
again designating the Webster School as a historic landmark, following the “contested 
case” procedures.  See National Treasury Employees Union v. D.C. Historic Preservation 
Review Board, Case No. 00-AA-1641  (D.C. App., filed Dec. 28, 2000). 
 

Further, to the extent that Applicants are continuing to challenge the HPRB’s 
earlier designation decision, on the grounds that the decision was not “issued” (i.e., 
served on Applicants’ predecessor-in-interest) within 90 days of the hearing, they had the 
right to invoke the Court's authority "to compel agency action unlawfully withheld or 
unreasonably delayed."  See D.C. Code, Sec. 1-1510(a)(2) and Harris v. D.C. Rental 
Housing Commission, 505 A.2d 66, 71 (D.C. 1986) ("In instances of unwarranted delay 
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in administrative proceedings, the proper remedy is a court order expediting the 
proceedings,  ….").   
 

In addition, the history of this case, including a final decision issued by the D.C. 
Court of Appeals, reflects that the Applicants previously challenged the February 25, 
1999, initial designation decision based on the HPRB’s alleged procedural flaws.  The 
D.C. Court of Appeals dismissed this petition on February 1, 2000, as moot, after the 
HPRB agreed to continue the hearing, utilizing the contested case procedures.  See Order 
in NTEU v. D.C. Historic Preservation Review Board, No. 99-AA-1115 D.C., issued 
February 1, 2000.  (DCPL Exhib. # I)  
 

All of these identical issues, plus others related to the architectural design and the 
history of how schools were erected in that era, were each raised by the Applicants before 
the HPRB during the protracted landmark designation process, initially in the context of 
uncontested proceedings, and continuing in the context of contested proceedings, under 
the guidelines of D.C. Code, Sec. 1-1509, et seq.   Twice the HPRB considered and 
rejected the Applicant’s arguments, which have been raised anew before the Mayor’s 
Agent.      
 

By designating the building as a landmark, the HPRB confirmed the high value of 
the Webster School, and the Mayor’s Agent defers to their expertise in this matter.   See 
Committee for Washington's Riverfront Parks v. Thompson, 451 A.2d 1177, 1194 (D.C. 
1982) (noting that the Mayor's Agent must consider an expert agency’s recommendation 
in demolition cases).  The Mayor’s Agent also gave consideration to the requirements of 
D.C. Code, Sec. 1-261(d), which mandates that the formal recommendation of the 
Advisory Neighborhood Commission must be given “great weight” as a part of the 
Mayor’s Agent’s deliberations, but elects to not adopt that recommendation as a part of 
his ruling at this time. 
 
 Having considered both the Applicants’ and the opposition’s respective legal 
positions, the Mayor’s Agent is of the opinion that he lacks jurisdiction to rule on the 
Applicants' claim that a regulatory taking occurred when the HPRB designated the 
Webster School as his landmark, by virtue of the HPRB's alleged failure to formally 
determine such status, according to the law then in effect, and within 90 days of the initial 
December 11, 1998, date of application for a demolition permit.  The HPRB has admitted 
that it neglected to conduct the landmark designation proceedings as a "contested case" 
hearing prior to its initial, February 25, 1999, designation decision, and took the 
necessary steps to correct and abate their error.  That such delayed action imposed gross 
inconvenience is most unfortunate, as admittedly it caused NTEU some monetary loss 
due to the delay and uncertainty about the long-term outcome.  But such inconvenience, 
even in dollar terms, does not necessarily impose an unreasonable economic hardship or 
constitute a regulatory talking as referenced in the Act or as addressed and defined by the 
courts in the numerous cases referred to above. 
 
 Looking at the total picture of NTEU’s initial awareness of the probable restraints 
that would be imposed upon the use of the site, NTEU elected to purchase it anyway.  
While it cannot be established as a certainty, based upon this record, including the fact 
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that the $2.0 million paid might be considered as a discounted price, given the property 
values in the area and the highly desirable location of the Webster School, NTEU may 
well have obtained a windfall, and now potentially seeks to recover even more, by 
asserting entitlement to additional compensation on the basis of a regulatory taking.  Such 
a result should not be allowed to occur.  See Creppel, 41 F 3rd 627, at 632. 
 

CONCLUSIONS OF LAW 
 
 The Mayor’s Agent, having considered the complete record herein, and having 
made the above Findings of Fact with discussion of the issues raised by the parties, now 
reaches the following Conclusions of Law: 
 

1.  The Mayor’s Agent concludes that the value of the Webster School as a 
landmark remains high, despite changes in the surrounding neighborhood and the 
building’s marked deterioration, and that the HPRB was correct in voting to designate the 
Webster School as a historic landmark, and the Mayor’s Agent reaffirms that the HPRB’s 
conclusion was correct. 
 

2.  The Mayor’s Agent further concludes that both the Webster School building 
and the programs that were conducted there over the decades of active use between the 
1880s and the 1940s were uniquely important, and that despite the rather ordinary and 
non distinguished architecture and exterior appearance of the building, there is no other 
building in the District of Columbia which conveys as well the important history of the 
development of the D.C. Public Schools in the late 19th and early 20th Century, including 
the Americanization movement.   

 
3.  The Mayor’s Agent further concludes that the prior decisions made by the 

D.C. Public Schools which resulted in the Webster School building not being among the 
list of schools submitted in 1986-87 survey and other related surveys and evaluations of 
District school buildings, for consideration for landmark designation status, is not the 
legal standard that is to be used in designating a historical landmark.  That standard and 
procedure is as stated in the Act and regulations, and the HPRB is the entity vested with 
the authority and responsibility of making a landmark decision and designation, using the 
statutory standard. 
 

4.  The Mayor’s Agent further concludes that he had no jurisdiction in this matter 
to decide on the issue of whether the Applicants are entitled to receive a demolition 
permit that would contemplate the total demolition of the Webster School building. 
 

5.  Examining the pending application under the criteria stated in the Act and 
regulations, and in light of the findings of fact made previously in this decision, the 
Mayor's Agent concludes that the Applicants have not sustained their burden of proving 
that the proposed partial demolition of the Webster School is "consistent with the 
purposes of the Act", and that the application should therefore be denied.   
 

6.  The Mayor’s Agent further concludes that the Applicants have failed to 
demonstrate that the Webster School property has no economically viable use absent 
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demolition, and despite the partial collapse of the southeast quadrant, and that while some 
economic inconvenience may have occurred, such does not amount to unreasonable 
economic hardship or an impermissible regulatory taking, as defined by the Act. 
 
 7.  The Mayor’s Agent concludes that the Applicants have not sustained their 
burden of proof under D.C. Law 2-144, by demonstrating that demolition of the Webster 
School is necessary in the public interest in order to construct a project of special merit, 
and that the historical significance and value of the Webster School outweighs the 
benefits of the Applicants' proposal.   
 
 8.  The Mayor's Agent further concludes that he lacks the authority to order 
demolition of the school for reasons of structural safety or directly because of the health 
and welfare of  D.C. residents.  Accordingly, demolition of this portion of the building 
would not be consistent with the purposes of D.C. Law 2-144. 
 
  9.  The Mayor’s Agent further concludes that he lacks jurisdiction to rule on the 
Applicants' claim that a regulatory taking has occurred by virtue of the HPRB's alleged 
failure to formally determine and designate the Webster School as a historic landmark, 
according to the law then in effect, within 90 days of the initial December 11, 1998, 
application for a demolition permit.  The HPRB has admitted that it neglected to conduct 
the landmark designation proceedings as a "contested case" hearing prior to its initial, 
February 25, 1999, designation decision, and took necessary steps to correct and abate 
their error. 
 

ORDER 
 
 The foregoing having been considered, it is this 15th day of February, 2001,  
  

ORDERED, that the Applicants’ request for a permit to demolish the Webster 
School, either in whole or in part, is not consistent with the purpose of the Act, and that 
the Applicants have not presented sufficient evidence to overcome the presumption in 
favor of the retention of buildings that have been accorded landmark status; and, it is 
 

FURTHER ORDERED, that the Mayor’s Agent determines that the Applicants’ 
proposed project does not rise to the level of meeting the standard of special merit 
established by the Act, and as such, the request for the issuance of a permit to demolish 
the Webster School is DENIED; and it is 
 
 FURTHER ORDERED, that the decision of the Historic Preservation Review 
Broad designating the Webster School as a historic landmark pursuant to the Act, is 
affirmed; and it is 
 
 FURTHER ORDERED, that pursuant to 10 D.C.M.R. 2523.4, this Order  
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will take effect fifteen (15) days from the date of its service as evidenced by the 
following Certificate of Service pursuant to 10 D.C.M.R. 2503.5(c). 
 
 
 

_______________________________________ 
ROHULAMIN QUANDER,  
ADMINISTRATIVE LAW JUDGE, AND 
MAYOR'S AGENT FOR HISTORIC PRESERVATION  

 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that a true copy of the foregoing Decision & Order was served 
this 16th day of February, 2001, by mailing a copy of the same via U.S. Mail, postage 
prepaid, to the following persons: 
 
 
 
Richard B. Nettler, Esquire 
Jeannine Rusted, Esquire  
Robins, Kaplan, Miller & Ciresi L.L.P. 
1801 K Street, NW, Suite #1200 
Washington, DC  20006 
Counsel for the National Transportation Employees Union  
and Culinary Arts Group, Applicants 
 
Andrea Ferster, Esquire 
Law Offices of Andrea Ferster 
1100 17th Street, N.W.,10th Floor 
Washington, D.C.  20036 
Counsel for D.C. Preservation League, Opponents 
Party Status 
 
Edwin L. Fountain, Esquire 
Daniel H. Bromberg, Esquire 
Peggy Ward, Esquire 
Jones Day Reavis & Pogue 
51 Louisiana Avenue, N.W. 
Washington, D.C.  20001 
Counsel for the D.C. Preservation League, Opponents 
Party Status 
 
The Honorable Jack Evans 
Councilmember, Ward Two 
441 Fourth Street, N.W., Suite #703 North   
Washington, D.C. 20001 
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Tersh Boasberg, Chair 
Historic Preservation Review Board 
D.C. Office of Planning 
801 North Capitol Street, N.E., Suite #3000 
Washington, D.C. 20002 
 
Stephen Raiche, Program Manager 
Historic Preservation Division, 
D.C. Office of Planning 
801 North Capitol Street, N.E., Suite #3000 
Washington, D.C. 20002 
 
And 
  
Lawrence Thomas, Chair 
Advisory Neighborhood Commission 2C 
Shaw Terrell Community Center 
First and Pierce Streets, N.W. 
Washington, DC  20001 
 
 
      _______________________________ 
      DCRA/OAD, certifying officer  
  
 
 
 


