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801 NORTH CAPITOL STREET, N.E., THIRD FLOOR  
WASHINGTON, D.C. 20002 

 
In the Matter of:      HPA #01-023  
        HPA #01-515 
Will and Gennet Purcell, Applicants 
 
(Windows in Greater U Street Historic District)  Location: 1817 Tenth Street, N.W. 

             Washington, D.C.  
 

DECISION AND ORDER 
 
Background 

This matter came before Rohulamin Quander, Senior Administrative Judge and Mayor’s 
Agent for Historic Preservation on February 2, 2004, pursuant to the D.C. Administrative 
Procedure Act, codified at D.C. Official Code, § 2-509 (2001 ed), and the D.C. Historic 
Landmark and Historic District Protection Act of 1978 (the Act), D.C. Law 2-144, codified at 
D.C. Official Code, § 6-1101, et seq., and upon the request for an administrative hearing filed by 
Will and Gennet Purcell, homeowners and Applicants (the Applicants).  

  The Applicants seek approval for the already completed installation of 48 vinyl-type 
replacement windows on their corner home located 1817 Tenth Street, N.W., within the Greater 
U Street Historic District (the Historic District), which residential building contributes to the 
significance of the Historic District. By letter, dated December 2, 2000, the Applicants requested 
an administrative hearing before the Mayor’s Agent, after the Historic Preservation Review 
Board (HPRB or the Board) determined, at its monthly meeting held November 16, 2000, that 
the alteration window installation was incompatible with the architectural significance of the 
Applicants’ structure. Further,  the HPRB adopted the staff report, which concluded that the 
application was inconsistent with the purposes of the historic preservation law, and likewise 
incompatible with the character of the Greater U Street Historic District.  The Mayor’s Agent’s 
hearing was initially scheduled to convene on October 3, 2001, but, at the Applicants’ request, 
was continued and reset for February 11, 2002 Because the Applicants failed to appear for the 
rescheduled hearing, the Mayor’s Agent entered a default against the Applicants, and issued a 
Decision and Order on March 29, 2002, upholding the recommendations of the HPRB. He 
likewise adopted the nearly identical staff reports, dated November 16, 2000, and September 26, 
2001. 

 On May 5, 2003, the Applicants, who own and reside in the subject realty, requested 
reconsideration of the Decision and Order, claiming that never received the notice of the 
rescheduled hearing which was sent on January 9, 2002, to their postal box address, then listed as 
their address of record. Applicants belatedly claim that they had terminated that postal box 
address prior to the date the notice of rescheduled hearing was sent, and consequently they never 
received actual notice of this hearing. Acceding to Applicants’ claim of non notification, the  
Mayor’s Agent vacated the default judgment, and granted Applicants’ request to vacate the 
default, and reset the administrative hearing to allow Applicants to set forth evidence to support 
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the key issue of their case, i.e., a claim of unreasonable economic hardship, as a legally sufficient  
justification for not having to change the already installed windows. At this rescheduled hearing, 
Applicants indicated that at the time they requested a hearing, their address of record was P.O. 
Box 4405, Capitol Heights, Maryland 20791. They requested that that the address of record be 
changed to 1822 Eleventh Street, N.W., Washington, D.C.  20001.  This request was accepted by 
the Mayor’s Agent.  

 Will Purcell, Applicant, testified directly on behalf of the  application. Gennet Purcell, his 
wife and co-Applicant, was called by Lynn Johnson (Johnson), representative of the Westminster 
Neighborhood Association (WNA), as an adverse witness. Philip C. Spalding, Advisory 
Neighborhood Commissioner for ANC 1-B, in which district the property is located, testified in 
opposition to the Application. Johnson also testified on behalf of WNA in opposition of the 
application.  

Summary of the Evidence 

The Applicants purchased this home in April 2000 in the name of Gennet Purcell for 
$135,000 and since then have completed a major renovation at a cost of approximately $200,000. 
The renovation included the replacement of all 48 wooden windows, several of which were 
either broken or badly deteriorated, with vinyl windows.  Because the house and window 
replacements were completed in the Historic District, the Applicants received a civil citation and 
fine from the D.C. Office of Planning (DCOP), Historic Preservation Office (HPO) staff. The  
staff also informed the Applicants that their window replacement installation lacked the 
prerequisite and mandatory construction permit, and was otherwise not in compliance with the 
law and regulations which govern the replacement of windows in houses located in the Historic 
District.  

The Applicants asserted a claim of unreasonable economic hardship as the basis for 
seeking a favorable ruling from the Mayor’s Agent, and the record was left open for them to 
submit supporting documentation after the hearing, consistent with the guidelines of D.C. 
Official Code, § 6-1104 and 10 DCMR 2516.4.1  The supporting documents were received by the 
Mayor’s Agent on February 13, 2004.  Both the Applicants and WNA, as a party in opposition, 
were given the opportunity to submit a proposed final order for the Mayor’s Agent’s 
consideration.  While WNA elected to do so, the Applicants elected to submit on the record, with 
                                                 
1 10 DCMR 2516.4 states that in cases where an applicant makes a claim of unreasonable economic hardship, the 
applicant shall file with the Mayor (Mayor’s Agent) at least twenty days prior to the hearing the following 
information: (a) For all property: (1) The amount paid for the property; the date of purchase, the party from whom 
purchased, including a description of the relationship, if any, between the owner and the person from whom the 
property was purchased; (2) The assessed value of the land and improvements on the land according to the two most 
recent assessments; (3) The amount of real estate taxes for the previous two years; (4) The amount of annual debt 
service, if any, for the previous two years; (5) All appraisals obtained within the previous two years by the owner or 
applicant in connection with his or her purchase, financing, or ownership of the property; (6) Any listing of the 
property for sale or rent, the price asked, and offers received, if any; and, (7) Any consideration by the owner as to 
profitable adaptive uses for the property.  (b) For income-producing property: (1) The amount of annual gross 
income from the property for the previous two years; (2) Itemized operating and maintenance expenses for the 
previous two years; and (3) Annual cash flow, if any, for the previous two years.  (c) For low income owners, a 
statement of present household income and the number of persons in the household. 

Under § 2516.5, the Mayor’s Agent may require that an applicant furnish additional information that the Mayor’s 
agent believes is relevant to the determination of unreasonable economic hardship, and may require, under 
appropriate instances, that the additional information be provided under seal. 
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the exception of filing the post-hearing documents in support of their claim of unreasonable 
economic hardship 

FINDINGS OF FACT 

Based upon the entire record established in this matter, the Mayor’s Agent makes the 
following Findings of Fact: 

1. Gennet Purcell, co-Applicant, purchased a long vacant and abandoned premises 
known as 1817 Tenth Street, N.W., Washington, D.C., on April 28, 2000, at a cost of 
$135,000.00. The realty is located in the Greater U Street Historic District, which was formally 
designated as such in 1998. This house, located on the corner of Tenth and Westminster Streets, 
N.W., was built in the late 19th or early 20th Century, and generally contains similar physical 
characteristics common to the immediately adjacent houses, including three stories in height, 
generally having a multi-story protruding rectangular bay area. The bay contains three windows 
on each story, with one window on each side of the bay. The subject property contains not only 
the same rectangular bay as the surrounding houses, but also has a multi-story round bay on the 
corner of the house, again with each story containing three windows each in the round bay. 

2. Sometime in early 2000, the Applicants retained James Minard, architect, to draft 
plans for their anticipated renovation, and likewise retained a primary contractor to do the work. 
The Applicants did not inquire and do not know if either of them was properly licensed to 
provide professional services in the District of Columbia. 

3. The Applicants had no written contract with either the architect or the contractor, and 
paid them and other subcontractors as various services were rendered.  They spent approximately 
$200,000 for all of their renovation costs to date, which rendered the premises habitable. Several 
significant home improvement items remain undone. 

4. Although there was no written contract to enumerate the service providers’ duties in 
this project, the Applicants believed that either the architect or the contractor would be obtaining 
the proper permits for the renovation, including the permit and necessary approvals for the 
windows.  However, they never saw any construction permits nor inquired of the architect or 
contractor whether they had been obtained. Pursuant to the Act in particular and D.C. law in 
general, the ultimate obligation to secure relevant construction permits rests upon the 
homeowner. In certain instances this obligation can be specifically contracted away to the  
architect or a contractor as a part of the services to be provided, but there was no evidence 
presented by Applicants to indicate that such was a service obligation in this matter. 

5. Numerous owners of residential properties in this immediate community have 
renovated their houses since the Historic District was created in 1998, and have generally met the 
requirements of the Act, including adhering to the window standard guidelines issued by HPRB.2 
While both the Applicants and Johnson agreed that a significant number of houses directly in 
view of the subject property contained vinyl and otherwise non-conforming windows, they also 
recognized that all of these houses had their replacement windows installed prior to 1998, when 
the Historic District was created, and the historic preservation regulations became effective in 
this sector of the District of Columbia. 

                                                 
2 See Standards for the Repair and Replacement of Windows in Historic Landmarks and Historic Districts 
(the Standards), formally adopted by the HPRB on January 25, 2001, but used widely as a window 
standard guideline for a number of years before the Standards were adopted. 
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6. WNA is an incorporated § 501(c)(3) District of Columbia non-profit association 
representing approximately 160 households surrounding the subject property. WNA is 
approximately ten years old, holds regular monthly meetings, and gives notice of these meetings 
through paper notices placed in the mailbox of every house within WNA=s boundaries. In 
addition, WNA publishes a monthly newsletter that is also physically delivered or e mailed to 
every member household. 

7. Pursuant to a Motion for Party Status filed by WNA on January 8, 2004, and having 
met the requirements for party status eligibility as enumerated in 10 DCMR 2517.1, on February 
2, 2004, the Mayor’s Agent formally granted WNA party status to these proceedings, with all 
legal rights accorded to WNA, as provided by law. 

8. WNA submitted numerous photographs of the subject premises which show that three 
of the premises’ four sides are visible from either Westminster Street or Tenth Street. The vinyl 
windows on the first floor appear to have been partially covered with wood trim. Will Purcell 
testified, however, that this change was the contractor’s belated and fruitless attempt to correct 
an error committed during the installation of vinyl windows. 

9. Applicant Will Purcell provided direct testimony, while Applicant Gennet Purcell was 
called as an adverse witness by WNA. Based upon their respective testimonies, the Mayor’s 
Agent finds the following facts: 

a) The Applicants currently live in the subject premises with their two minor 
children, ages four and two years. Mr. Purcell also has another child, age eight, who 
visits and spends time in the subject premises. 

b) The tax-assessed value of this property for fiscal tax year 2003 was $160,020; for 
fiscal tax year 2004 it is $283,570. The Applicants refinanced the property in March 
2002, recouping their renovation costs. The current mortgage principal is 
approximately $260,000, has an adjustable rate currently at 5.8%, and carries a 
monthly payment of $2,105, including principal, interest, taxes, and insurance. In 
2002, an appraisal was obtained for this refinance which calculated that the fair 
market value at the time was $640,000. 

c) The Applicants rent out the basement of the subject premises for $900 per month. 

d) Both Applicants are attorneys. Will Purcell is self-employed, with his own small 
private law practice located at 1822 Eleventh Street, N.W., one block from the 
subject premises. In his fourth year of practice, his net income from his practice in 
2003 was $8,000 for the year. From 2000 to September 2002, Gennet Purcell was 
employed by the law firm of Shaw Pittman, LLP. During that time her annual salary 
was $135,000, plus bonuses. Due to a reduction- in-force, she left that employment in 
September 2002, receiving severance pay of $13,000. Despite an ongoing work 
search effort, she has been unemployed since then.  Her unemployment benefits 
ceased in August 2003. Neither Applicant submitted any documentation to 
substantiate their claimed respective levels of income. 

e) The Applicants own a 2001 PT Cruiser and pay $330 per month on the note.  
They also lease a 2000 Dodge Durango for $560 per month. Will Purcell also pays 
child support for his eight year old child in the amount of $330 per month. 
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f) Although the Applicants have three bank accounts, on the date of the hearing the 
current total balance in the accounts was no more than $600. No documentation was 
provided in this regard.  

10. Phil Spalding, the Advisory Neighborhood Commissioner for 1B02, the relevant 
area, testified in his personal capacity against the application and in support of the Mayor’s 
Agent’s default Decision of March 29, 2002, which declined the Applicants’ request.3 Spalding 
requested that the record be left open briefly for receipt of a letter from ANC Commission 1B, 
which he expected would reaffirm the ANC’s opposition to the granting of this application.  

11. Johnson, the representative for WNA, presented several photographs and exhibits in 
the record and testified in opposition to the granting of this application as inconsistent with the 
Act and governing regulations, as well as the recognized Guidelines and Standards that govern 
the installation of replacement windows in the Historic District. As to compliance by other 
neighbors with the historic preservation window regulations, he cited the following owners who 
had installed conforming windows: 

a) 952 Westminster, N.W. (the house immediately adjacent to the subject 
property); 

b) 901 T Street, N.W.; 

c) 921 Westminster, N.W. (initially installed vinyl windows but changed to 
conforming windows when an HPO inspector requested same); 

d) 913 S Street, N.W. (initially installed vinyl windows but changed to conforming 
windows when an HPO inspector requested same); 

e) 931 Westminster, N.W. (completed by non-profit organization, Manna, Inc.); 

f) 932 Westminster, N.W. (completed by non-profit organization, Manna, Inc.); 
and, 

g) 927 S Street, N.W. 

12. On February 5, 2004, ANC 1B, convened in a regularly scheduled monthly meeting, 
and with a quorum of eight ANC commissioners present, voted unanimously (8-0) to reaffirm its 
support for the default Decision and Order of the Mayor’s Agent, issued on March 29, 2002, 
which directed Applicants to replace the vinyl windows with conforming wood windows.  Such 
determination by the ANC is entitled to “Great Weight” consideration under the Act, as codified 
at D.C. Official Code § 1-309.10(d). 

13. The subject property carries a proposed assessed value for tax purposes of $283,570 
for fiscal year 2004, which represents a 77% increase, or $123,550, from the prior fiscal year 
valuation of $160,020. Based on the exhibits submitted by WNA and the sales of public record in 
this area, most habitable real properties in this immediate vicinity are currently selling in the 
range of $500,000 to $700,000. See Opposition Exhibits #2, #3, and #4. The subject property, 
being a corner house, recently renovated, and larger than most of its immediate neighbors’ 
                                                 
3 The ANC’s 8-0 vote of February 5, 2004, was in support of the Mayor’s default order of March 29, 2002, which 
directed the Applicants to replace the non conforming windows.  Although the default order was vacated, to allow 
the Applicants a February 2, 2004, full hearing on the merits, the effect of the ANC’s action remains the same, i.e., a 
unanimous vote of the Commissioners to direct the Applicants to replace the vinyl windows with conforming 
windows, as previously directed by the HPD staff. 



 

In Re: HPA 01-023 & 01-515, 1817 Tenth Street, N.W. 

- 6 - 
 

houses, should at least meet, if not exceed, this price range. The appraisal that the Applicants 
obtained two years ago placed the market value within this range at $640,000. It is public 
knowledge that real property values in this immediate area have risen significantly since then. 

14. The government of the District of Columbia has an ongoing compliance effort, which 
includes working with homeowners to secure their voluntary cooperation, and bringing civil 
actions and imposing civil penalties upon those who are uncooperative or who refuse to abate the 
violations when directed to do so. 

15. Although Applicants made much of the fact that their property’s window issue is 
being treated significantly different from how the development of Harrison Square, located at 
13th and V Streets, N.W., was handled, but which allowed the installation of non conforming 
windows. Also located in the Historic District, the long history and circumstance of how that 
project was created is significantly different and is inapplicable to this case. 

16. Specifically, in Harrison Square: a) Although the first houses were not occupied on 
the site until 2000, and the HPRB granted concept and final approvals on May 27, 1999, and July 
22, 1999, respectively, all after the Historic District was created in 1998, the planning for this 98-
unit single family dwelling project was well underway several years before the Historic District 
was created; b) For the reasons referenced in a), above, the window standards for new 
construction located in an historic district, which emphasize the need for window compatibility 
with existing structures, was not deemed applicable to this project; c) This was a totally new 
development being constructed on a vacant lot, and built from the ground up; and, d) Under the 
applicable zoning for that site, the developers could have erected, as a matter of right, a structure 
as tall as 90 feet, which would have towered over everything in the immediate neighborhood, but 
they voluntarily elected to limit the height to three stories (approximately 30 feet in height), in 
exchange for several negotiated concessions granted by the D.C. government. 

17. While it is generally not necessary to obtain a construction permit to install 
replacement windows on most buildings in this jurisdiction, the exception is the case now before 
the Mayor’s Agent. Whenever exterior renovations are performed in an historic district, 
including the replacement of windows or roofs, a permit is required, and the underlying 
application for the permit must be reviewed and approved by the HPO prior to the issuance of 
the permit by DCRA.  

18. Although the Applicants have credibly established that they are experiencing a very 
difficult financial situation at this time, they have not substantiated that testimony with 
documented evidence to buttress their sworn testimony in order to provide adequate evidence 
upon which the Mayor’s Agent could base a finding that unreasonable economic hardship has 
been established, such that a waiver for the requirement that they adhere to the preservation law 
could me given. Further, despite their present difficulty, it is readily apparent that the Applicants’ 
adverse cash flow situation is temporary. Applicant Will Purcell is building his law practice, 
although he would consider leaving it for a paying position, and Applicant Gennet Purcell is 
actively seeking work, having been laid off since September 2002 from a well paying attorney 
position at a leading local law firm due to a reduction in service. Her unemployment benefits 
ended in August 2003  

DISCUSSION 
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In 1997, the Board adopted the District of Columbia Historic Preservation Guidelines, 
including a document titled, Windows and Doors For Historic Buildings (the Guidelines). It was 
not long before the Board realized that the Guidelines were quite strict, and did not accord much 
room for deviation. The Board determined that flexibility needed to be incorporated into the 
Guidelines, but that with regard to the principal facades, most typically located on the front of 
the buildings, it would adhere to a strict policy of mandating that those windows must be in full 
compliance with the Guidelines.  

Under the Guidelines, window replacements must reasonably match the prior historic 
windows in all respects – configuration, method of operation, profile, dimension, material, and 
finish.  Adherence to this policy has been the procedure by which the Board has consistently 
assessed window replacement applications in historic districts in the District of Columbia.  

While a more flexible window replacement policy was known within the historic 
preservation community, and already being followed for a few years by the Board, it was not 
until January 25, 2001, that the Board formally adopted the standards for window replacement, 
which carries the title of Standards for the Repair and Replacement of Windows in Historic 
Landmarks and Historic Districts (the Standards). The public notice announcing the Board 
meeting at which the Standards were to be considered for final approval, stated: 

These Standards, represent a refinement and more precise codification of the 
principles articulated in the District of Columbia Historic Preservation 
Guidelines: Windows and Doors for Historic Buildings, adopted by the Board in 
1997. When approved by the HPRB, the Standards will establish rules for repair, 
maintenance, and replacement of windows in historic landmarks and contributing 
buildings within historic districts. The Standards will also guide the staff and 
Applicants in the approval of certain window replacement projects under the 
authority delegated by the Board. 

At its monthly meeting held November 16, 2000, the Board adopted the staff report, 
which concluded that the Applicants’ application to install vinyl windows on the front façades of 
the above-noted property was not consistent with the purposes of the Act as the alternation did 
not adhere to the windows replacement policy for the primary facades of row buildings located 
in historic districts. In this action, the Board followed its own 1997 Guidelines and the pending 
Standards for principal facades.4  

The Applicants filed a timely request on December 2, 2000, for a hearing before the 
Mayor’s Agent, asserting that to replace the newly installed vinyl windows with conforming 
windows would impose an unreasonable economic hardship, from which circumstance they 
requested the Mayor’s Agent to grant them relief. While the Applicants submitted no 
documentation during the hearing in this matter to supplement and verify their sworn testimony, 
they were instructed to submit certain information post-hearing. Some of the information 
requested was then submitted by them, including documents relating to the purchase of the 
subject premises, the assessed property tax valuation and property tax payments made, the 
current debt service, current property tax-assessed valuation, and a rejection letter of one 
employment inquiry by Gennet Purcell.  

                                                 
4 See the Standards, Sec. V, Item I, 2(a). 
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They submitted no documentation regarding their income, no contracts or other 
documents related to either their architect or the ir contractor regarding the window replacements 
performed, no estimates of replacement costs for the vinyl windows, and no appraisal report.5 

Under 10 DCMR 2599, Definitions, “Unreasonable economic hardship” is defined as 
circumstances where failure to issue a permit would amount to a taking of the owner’s property 
without just compensation or, in the case of a low income owner or owners, as determined by the 
Mayor, when failure to issue a permit would place an onerous and excessive financial burden 
upon the owner(s). Although the Applicants did not claim to be sustained low income owners, 
they asserted that they are in that status currently, although presumably only temporarily, as they 
continue to face their present economic hardship situation until better working opportunities 
become available.   

Applicant Will Purcell also asserted that a denial of their request for the construction 
permit would constitute an unreasonable and unconstitutional “taking” of their property, 
although he elected not to present any detailed oral argument or documentation in support of that 
contention.  The question of whether the denial of a permit to make an alternation change on an 
individually designated landmark or in an historic district constitutes an unconstitutional taking 
has come before this Mayor’s Agent previously, although only in the context of a major 
alteration or demolition on a commercial site.  This is the first time that the issue has been raised 
regarding a personal residence, which is also owner-occupied. 

In Re Application for Demolition of the Webster School and for New Construction 
(Webster), HPA #00-462, filed by the National Treasury Employees Union, owners, and 
Culinary Arts Group, LLC, applicants argued that a denial of the requested demolition permit by 
the Mayor’s Agent would create an unreasonable economic hardship on the owners, as there was 
no economic beneficial use for the Webster School in its present badly deteriorated condition.  
The owners also argued that they had searched for other workable scenarios, short of demolition, 
including a possible sale of the property, and having found none that were economically viable 
or which would not result in a net loss of their capital outlay, they reasserted that demolition for 
the purposes of redeveloping the site was the only realistic way that they could recoup on their 
investment. 

The Mayor’s Agent held that no “taking” as a result of unreasonable economic hardship 
had occurred. In Webster, the D.C. Preservation League emphasized that the unreasonable 
economic hardship test under the Act is whether the applicant can establish that there are no 
reasonable economic uses for the building as it exists, and that if such uses do still exist, there is 
no unreasonable economic hardship flowing from the denial of a requested permit, no matter 
how diminished the property may become in value and even if a more beneficial use of the 
property can be found.  See 900 G Street Associates v. Department of Housing and  Community 
Development, 430 A.2d 1387, 1390 (D.C App 1981).  As well, long ago the U.S. Supreme Court 
set out several factors which have particular significance in determining whether a regulation 
imposes an unreasonable economic hardship that its imposition effects a taking. The factors to be 
                                                 
5 As part of their post hearing submission, Applicants submitted a statement that the appraisal in March 
2002 was approximately $600,000, while their testimony indicated that such appraisal was for $640,000.  
The belated submission of the missing information was an attempt to come into compliance with the 
requirements of D.C. Official Code, § 6-1104(g) (2001 ed.), as well as 10 DCMR §2516.4. 
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considered are: 1) the character of the government action; 2) the extent to which the regulation 
interferes with distinct, investment-backed expectations; and 3) the economic impact of the 
regulations. See Village of Euclid v. Ambler Realty Co. (Village), 272 U.S. 365 (1926). 

This is a strict test, for under the constitutional standard derived from the Village case, 
the District of Columbia may place restrictions on land use without compensation, so long a the 
owner of the property is left with some reasonable use.  In the Legislative History Report for the 
Act, issued on October 5, 1978, at page 6, the Council of the District of Columbia (the Council)  
referred to one of the leading cases in point on the issue of balancing unreasonable economic 
hardship against an impermissible regulatory taking.  The Council cited and relied upon Maher v. 
City of New Orleans, 516 F.2d 1051 (5th Cir. 1975) cert. denied, 426 U.S. 905 (1976), which 
held that in order to prove economic hardship, a property owner will have to show that: a) He 
cannot continue to use the property; b) He cannot rent the property for an amount which would 
give him a reasonable return based on his actual investment; and, c) He cannot sell the property 
for a price which would not be confiscatory based upon his actual investment; and d) the 
property is not suitable for adaptive reuse; and, e) His inability to use, rent, sell, or reuse the 
property is not the result of his own fault, for example, because through his own failure of 
maintenance, the property has declined in value or become uninhabitable.   

Measured against the above-referred standard, the Mayor’s Agent is of the opinion that 
the Applicants have failed to demonstrate that a denial of their application would upset any 
legitimate investment-backed expectations that they might have formed for their personal 
residence.  The government’s regulatory restraint in the creation of the historic district is well 
established as legitimate, and Applicants’ voluntarily electing to purchase a residential property 
located within the Historic District subjects them to mandatory compliance with the regulations 
for the exterior window Guidelines and Standards for those real proprieties. 

The historic designation status of the Greater U Street Historic District has been a matter 
of public record since 1998. The Applicants, as property owners, have a duty to be aware of the 
laws and regulations affecting their property, and to likewise take all relevant steps to be in 
compliance with said laws. If a property owner had any doubts about what would be required 
before an installation or construction can be undertaken, an inquiry to either DCOP, HPO or the 
permit processing office of DCRA, prior to undertaking the replacement of the windows in 
question, would make the owner aware of these historic restrictions.  

Applicants’ claim a lack of knowledge of the historic preservation regulations governing 
the replacement of these windows. However, it is axiomatic that their ignorance of the law 
cannot be permitted to rise to the level of a valid legal defense. Such a defense, if permitted, 
would undermine and eventually destroy the effectiveness of the law and regulations with 
respect to historic preservation requirements. The Applicants, by their own admission, performed 
significant renovations to their property, incurring a cost of approximately $200,000. Because 
the site is located in an historic district, fully disclosed applications for construction permits, 
including the replacement of the windows, would have automatically triggered a referral of the 
permit application to the HPO. There, Applicants would have been informed as to the 
requirements for window replacements in an historic district.  

There has been significant renovation in this neighborhood during the last few years, with 
most property owners having voluntarily complied with the requirements for replacement of 
windows. Accepting a “lack of knowledge” defense, as posed by the Applicants, would 
encourage other property owners to attempt to circumvent not only these window replacement 
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requirements and then use this defense if caught in violation, but would also tend to lead to an 
area-wide disobedience of laws that were adopted for legitimate reasons.  

The Mayor’s Agent has carefully examined all documents submitted, and assessed each 
aspect of this current situation, including the claim of unreasonable economic hardship, and is of 
the opinion that such hardship has not been established. Further, to the extent that Applicants are 
experiencing economic hardship, such circumstance is only temporary, due to Gennet Purcell’s 
unemployment status, and Will Purcell’s low cash flow as he seeks to build and expand his law 
practice. That the Applicants have sustained a significant inconvenience, which will cost them an 
additional financial outlay to correct, cannot be denied. But the Applicants’ unilateral voluntary 
action in replacing these windows without permit approval likewise cannot be condoned. The 
Applicants must still abate the violation and come into legal compliance with the Act, the 
regulations, and the policy regarding appropriate standards for replacing windows in the Historic 
District.  

The implementation of this Mayor’s Agent’s ruling does not impose an impermissible 
taking upon the Applicants, as the desired end result will be a substantially improved residential 
property, with a concomitant increase in its net worth, by reason of being in compliance with the 
law and regulations previously adopted for the Historic District. 
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CONCLUSIONS OF LAW 

The foregoing having been considered, the Mayor’s Agent now makes the following 
Conclusions of Law: 

1. The Applicants, who bear the burden of proving that the window alterations that they 
unilaterally implemented in 2000 were consistent with the purposes of the Act, have not met that 
burden by the preponderance of the evidence presented to the Mayor’s Agent. 

2. The vinyl windows were installed without the Applicants first having obtained the 
mandatory construction permit. The Mayor’s Agent will not condone this course of conduct, and 
further concludes that Applicants mus t replace all of the windows which are visible from 
Westminster or Tenth Streets. 

3. The HPRB, consistent with the law and its established regulations and polices, 
including the Guidelines and Standards, was correct when it adopted the staff report and denied 
the Applicants’ request to retain the non-confirming windows. The Mayor’s Agent adopts the 
Board’s position as that of the Mayor’s Agent. 

4. The Applicants have asserted that a denial of their request by the Mayor’s Agent will 
impose an unreasonable economic hardship upon them. However, the Applicants have failed to 
present sufficient evidence showing what the cost of replacement of the windows would be. 
Further, the Mayor’s Agent, while not unmindful of the financial difficulty that an order to 
replace these almost new windows will impose, concludes that unreasonable economic hardship 
has not been established. Nor can the Mayor’s Agent ignore the effect that permitting Applicants 
to keep these windows will have on other property owners in this area who spent the additional 
costs necessary to comply with the historic preservation restrictions with respect to window 
replacement. 

5. The Applicants are neither without a remedy nor have they been unconstitutionally 
deprived of their property by a regulatory taking. The regulations have a sound basis for why 
they were adopted, and the Applicants’ election to voluntarily own a property in the Historic 
District subjects them to abide by the law, regulations, and standards that govern the exterior of 
the premises located in the Historic District. If the Applicants do not wish to abide by these 
standards, and given the value of real property located in the Historic District, there is a strong 
likelihood that they can sell the realty and realize a sales price return far greater than the initial 
price and renovation costs they have incurred to maintain and upgrade its habitability. 

6. The Applicants’ attempt to place reliance upon the fact that the houses in the Harrison 
Square development do not have wooden windows is misplaced, and inapplicable, due to the  
significantly different circumstances, the time frame in question, and the zoning and 
construction-related concessions that the applicant made in that matter, which created a far more 
compatible atmosphere in the end result than might have otherwise emerged. 

7. The determination by the ANC1B against the granting of this application, rendered at 
its duly convened meeting of February 5, 2004, at which a quorum was present, is entitled to 
“Great Weight” consideration under the Act, as codified at D.C. Official Code § 1-309.10(d). 

8. The Mayor’s Agent concludes that, for the foregoing reasons noted above, this 
application for a permit to install non-conforming windows on the façade of this contributing 
building located in the Greater U Street Historic District must be denied. 

ORDER 
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ACCORDINGLY, it is this 12th day of March, 2004: 

ORDERED that the application of the Applicants for a construction permit that would 
allow them to retain the non-conforming windows on the façade of the contributing building, 
located at 1817 Tenth Street, N.W., Washington, D.C., is DENIED, and that the claim of 
unreasonable economic hardship and an unconstitutional regulatory taking are each likewise 
rejected; and it is 

FURTHER ORDERED that the Applicants are directed to remove all of the vinyl 
windows which can be seen from Westminster Street or Tenth Street, N.W. Such removal and 
replacement installation shall occur within sixty (60) days of the date when this Order becomes 
effective. In their place new wooden windows are to be installed that are compatible with the 
character of the Historic District, and likewise in compliance with the Act, the regulations, and 
the current Guidelines and Standards which address and govern the installation of windows in 
the Historic District; and it is 

FURTHER ORDERED that any extensions of time for such removal and installation 
may be given to Applicants by the D.C. Office of Planning, Historic Preservation Office staff.  To 
the extent that Applicants do not remove and install the windows within the time as stated herein, 
or any extensions thereof, they shall then be immediately subject to the imposition of a civil 
infraction for construction without a permit in an historic district, which infraction carries a civil 
penalty of $500 or more for each citation issued; and it is 

FURTHER ORDERED that the Applicants are directed to work with the D.C. Office of 
Planning, Historic Preservation Office staff, either by amending the initial construction permit 
application or by filing a new application for window installation, which application must 
comply with all of the historic district guidelines, in order to come into full compliance with the 
Act. Further, the staff may well be able to recommend compatible windows which may be less 
expensive than the Applicants anticipate; and it is 

FURTHER ORDERED that, pursuant to 10 DCMR 2523.4, this Order will take effect 
fifteen (15) days from the date of its service as evidenced by the following Certificate of Service, 
pursuant to 10 DCMR 2503(c). 

 

 

______________________________________  
ROHULAMIN QUANDER, 
Senior Administrative Judge, D.C., and            
Mayor’s Agent For Historic Preservation 
 
 

CERTIFICATE OF SERVICE 

I hereby certify that on the 12th day of March 2004, a copy of the foregoing Decision and 
Order was sent via first class U.S. mail, postage prepaid, or via email or both, to the following: 

 
William & Gennet Purcell, Applicants, pro se 
1822 11th Street, N.W. 

Washington, DC  20001 
gennet10@aol.com     and 
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wpurcell@murraypurcell.com 
 
Lynn H. Johnson, Esq. 
Email:  LJohnson@JohnsonandPavuk.com 
for Westminster Neighborhood Association 
Party Status 
  
Philip C. Spalding 
ANC Commission 1B02 
email – ANC1B02@philspalding.us 
 
Tersh Boasberg, Esquire, Chair   
The Historic Preservation Review Board 
e-mail – Tershboasberg@aol.com 
  

Lisa Burcham, Program Manager 
D.C. Office of Planning 
Historic Preservation Office 
e-mail – Lisa.Burchan@dc.gov 
 
David Maloney, Deputy Program Manager 
D.C. Office of Planning 
Historic Preservation Office 
e-mail – David.Maloney@dc.gov 
 
Janette Anderson  
Associate Director for Technical Services 
Georgetown University Law Center Library 
e-mail - anderjan@law.georgetown.edu 
 
Bruce Brennan, Esquire    
Assistant Corporation Counsel   
e-mail - Bruce.Brennan@dc.gov 

            

 

      _________________________________________ 
       Certifying Officer 

  


