
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 

Office of Adjudication 
941 North Capitol Street, N.E., Suite 9100 

Washington, DC  20002 
 
IN THE MATTER OF: 
 
 Application Of James Son1 For Alteration  

Curb Cut And Parking Pad     HPA 01-100 
Capitol Hill Supermarket 

 241 Massachusetts Avenue, N.E 
 Washington, D.C. 20002 
  

ORDER AND DECISION 
 
Background 
 
 This matter came before Rohulamin Quander, Administrative Law Judge and 
Mayor’s Agent for Historic Preservation (the Mayor’s Agent) on October 4, 2001, 
pursuant to the D.C. Administrative Procedure Act, codified at D.C. Code, Sec. 2-509,  
(2001 ed.) and the D.C. Historic Landmark and Historic District Protection Act of 1978 
(the Act), D.C. Law 2-144, codified at D.C. Code, Sec. 6-1101, (2001 ed), et seq., and 
upon the request for an administrative hearing filed by James Son, Applicant (the 
Applicant), owner and operator of the Capitol Hill Supermarket, located at 241 
Massachusetts Avenue, N.E., in the Capitol Hill Historic District (the historic district).   
 

 The hearing was conducted pursuant to the provisions of Title 10 of the District 
of Columbia Municipal Regulations (DCMR), Chapter 25.  The record closed on 
November 13, 2001, upon receipt of a proposed final order from the Applicant’s counsel 
and a submission from the Stanton Park Neighborhood Association (the Association). 

 
 The application was previously considered by the Historic Preservation Review 
Board (the HPRB) at its meeting of March 22, 2001.  The HPRB adopted the staff report, 
which recommended that the application was incompatible with the character of the 
historic district, and the purposes of the preservation law. 
  

Stacey Lewis, Esquire, appeared as legal counsel on behalf of the Applicant.   
James Son, Applicant, and Neil Scott testified in favor of the application.  Steven 
Callcott, Nancy Metzger, and Drury Tallant each testified against the application.  
 
 Based on the record taken as a whole, including the evidence submitted at the 
hearing, the request made by the Applicant and the opposition to the application as noted, 

                                                
1 Throughout this application, the Applicant’s surname is variously spelled “Son” and “Sun”.  Because the 
Applicant spelled his surname as “S-O-N” on the hearing sign-in sheet, that spelling will be used to refer to 
the Applicant. 
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the Act and regulations enacted pursuant thereto, and the Comprehensive Plan for the 
National Capital (the Comprehensive Plan), the Mayor’s Agent concludes that the 
application for the installation of a curb cut and an off street parking pad on the public 
space should be DENIED.  
 

ISSUE 
 
 The issue to be decided is whether the Applicant’s request for a curb cut and use 
of the public space for employee vehicular parking should be permitted on the basis of 
unreasonable economic hardship, special merit, or based upon any other legal concept as 
provided by the Act. 
  

FINDINGS OF FACT 
 
 1. James Son, the Applicant herein (the Applicant), is the owner of real 
property located at 241 Massachusetts Avenue, N.E., within the Capitol Hill Historic 
District (the historic district)  The site, located at the corner of Third Street and 
Massachusetts Avenue, is used as a grocery store, known as the Capitol Hill 
Supermarket, and occupies approximately 3,000 square feet. 
 

2. The Applicant seeks a permit from the D.C. Government to install a curb 
cut of approximately 20 feet in length, which, if granted, would allow him and about four 
employees to legally park their private motor vehicles, as well as possibly a business-
related small vehicle, on the public space between the side wall of the store and the 
sidewalk on Third Street. 

 
3. At present, this curb area is currently designated for use as a commercial 

loading zone between the hours of 8:00 a.m. and 6:00 p.m. on weekdays, to the benefit of 
all adjacent small businesses.  At all other times, this curb area is available to residents 
and their visitors for street parking. 

 
4. Since about 1921, this site and structure have been in continuous use as a 

grocery store, including a long history as a Safeway Store.  At present, the Applicant’s 
business serves several hundred customers per day, seven days per week.  At the request 
of several of his customers, the Applicant has elected to open early and close late, which 
operating format has found considerable favor with his customers, many of whom work 
long hours, and enjoy the convenience of his location and operating hours. 

 
5. Neither the Applicant nor any of his employees live in the immediate area.  

They cannot qualify for residential parking stickers which would allow them to park on 
the street at all times.  To alleviate a severe parking shortage in the historic district, the 
Applicant and his employees have elected to cross the existing curb stone and to traverse 
the existing sidewalk, parking their vehicles on a parking pad located immediately next to 
the sidewall of the Applicant’s store.  A prior owner installed the parking pad. 
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 6. Prior to filing this application, the Applicant and his employees have 
sustained several thousands of dollars in parking ticket fines, due to a combination of 
parking adjacent to the building without legal authorization, or taking a chance with on 
street residential parking, which by law is limited to Ward Six residents and their 
qualifying guests. 
 
 7. Although the Applicant’s store is a valuable asset in the community, and 
the Applicant is personally well liked, this parking practice also caught the attention of 
several in the community, including the Capitol Hill Restoration Society (the Society), 
the Stanton Park Neighborhood Association (the Association), and Mr. And Mrs. Mark 
Babyak, the Applicant’s next door neighbors on Third Street. 
 
 8. Both the Society and the Association questioned the legal authority for the 
Applicant’s actions, while the Babyaks expressed grave concern about the impact that 
formal authority from the D.C. Government to park at the site might impose upon their 
own residential property.  After a series of discussions with the Applicant, the Babyaks 
elected to withdraw their opposition, and stated that they will support the application, 
provided a series of terms and conditions that they and the Applicant have agreed upon 
are adhered to. 
 

9. On or about November 30, 2000, and seeking to come into legal 
compliance, the Applicant filed an application for a permit to construct the above-
referred curb cut and parking spaces.  The application and drawings were accepted for 
filing by staff of the D.C. Department of Consumer and Regulatory Affairs (DCRA), 
Building and Land Regulation Administration (BLRA).  Because the proposal, if granted, 
would occur in a historic district, the matter was referred to the Historic Preservation 
Office, D.C. Office of Planning, for review and determination of whether the proposal 
complied with the historic preservation requirements of the Act. 
 
 10. The application was considered by the Historic Preservation Review 
Board (the HPRB), on March 22, 2001, at its formally constituted monthly meeting.  The 
HPRB unanimously adopted the staff report, which recommended that, “the Review 
Board deny the application as incompatible with the character of the Capitol Hill Historic 
District and therefore inconsistent with the purposes of the preservation law.”  
 
 11. In response to the HPRB’s denial action, on March 28, 2001, the 
Applicant requested a public hearing before the Mayor’s Agent, and stated in his request 
letter that he intended to, “claim and assert that failure to issue a permit will result in 
unreasonable economic hardship to the owner.” 
 
 12. The hearing before the Mayor’s Agent was continued twice, initially to 
allow the Applicant to obtain someone to help interpret the proceedings into his Korean 
language, and again because legal counsel had been retained so recently, that she did not 
have ample time to prepare for the proceedings before the Mayor’s Agent.  Eventually, 
the hearing on the merits was held on October 4, 2001, and the record closed on 
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November 13, 2001, upon receipt of proposed final decisions and orders from the 
Applicant and the Association.  
 
 13. If approved, the Applicant would install a green space buffer to protect the 
property of Mr. And Mrs. Babyak, his immediate neighbors on the Third Street side of 
the location. 
 

14. James Son, the Applicant, and Neil Scott, a local resident, testified in 
favor of the application. 
 
 15. The Applicant also submitted the following documents in support of this 
application: a) a petition containing 217 signatures of supporters; b) a letter from 
Councilmember Harold Brazil, At Large;  c) a letter from Councilmember Sharon 
Ambrose, Ward Six; d) a letter from Advisory Neighborhood Commission 6A; e) a letter 
from Tom Lantos, Member of Congress; f) a letter from Mitch McConnell, a United 
States Senator; g) a letter from James F. Greene, a resident of the area; h) a letter from 
Karen Wirt, former ANC 6A03 Commissioner; i) a letter from Mark and Beth Babyak, 
immediate neighbors on Third Street; and j) a cross-section of photographs depicting curb 
cuts and parking pads at various locations in the historic district.   
 
 16. The following persons testified against the granting of this application: a) 
Steve Callcott, an employee of the D.C. Historic Preservation Office, D.C. Office of 
Planning; b) Nancy Metzger, Chair, Historic District Committee, the Capitol Hill 
Restoration Society, Inc.; and c) Drury Tallant, the Stanton Park Neighborhood 
Association.  Respectively, they each expressed grave concern about the adverse impact 
that the requested curb cut would have upon the historic district.   Not only would the 
curb cut reduce available parking, the granting of such a request would also set a 
precedent for allowing other curb cuts in the area, creating a negative affect upon the 
historic character of the neighborhood.  
 

17. Documents and photographs in opposition to the granting of this 
application were also received from the Stanton Park Neighborhood Association and the 
Capitol Hill Restoration Society, Inc.   Both the documents and photographs in support of 
and in opposition to the granting of this application were placed into the record.  
 

18. There is conflicting testimony over how long the Applicant’s predecessors 
in interest had used this space for vehicular parking.  It is not necessary to resolve that 
issue here, as the key fact remains, a prior owner elected to pave over the green space in 
question with a parking pad and to jump the still existing curb to traverse the sidewalk 
and park vehicles.   
 

19. Such parking is and remains illegal in this jurisdiction, unless a special 
exception, such as that now sought from the Mayor’s Agent, and a permit authorizing the 
construction of a curb cut, has been issued.  Prior to the current application, there is no 
record of anyone having sought or received permission to construct a curb cut at this site 
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to allow vehicular parking, either before or subsequent to the creation of the historic 
district. 
 
    20. Although the Applicant submitted numerous photographs depicting curb 
cuts and parking at locations in the immediate vicinity, no evidence was presented to 
establish that those curb cuts were installed legally or illegally, or after the creation of the 
historic district.  However, the Mayor’s Agent takes notice that many of the curb cuts 
depicted in the photos predate the creation of the historic district, and the intentional 
limitations that the D.C. Council placed on the use of certain sites as a result of the Act. 
 
 21. In one or more instances, illegal curb cuts and parking pads have been 
removed and the public space has been restored to green space. 
 

DISCUSSION 
 
The Capitol Hill Historic District 
 

The Mayor’s Agent is requested to grant the Applicant permission to legally 
construct a curb cut and a parking pad on the side of his building, located in the Capitol 
Hill Historic District, thus allowing the Applicant and his employees to have vehicular 
parking on the side of their workplace.  Under certain circumstances, such a request 
would seem to be a reasonable accommodation, given the mobility of our community in 
the District of Columbia, and the high cost of living in certain neighborhoods.  Lower 
paid wage earners tend to live in less expensive places, which are at a distance from their 
workplaces.  They need reasonable and convenient access to transportation in order to get 
to work. 

 
The Applicant has presented irrefutable evidence that several curb cuts have been 

installed within a close proximity, including some within the immediate environs of his 
Third Street and Massachusetts Avenue location.  But it is equally evident that all of 
these curb cuts predate the 1978 adoption of the Act, which had the recited purpose of 
assuring the “ … protection, enhancement and perpetuation of improvements and 
landscape features of landmarks and districts which represent distinctive elements of the 
city’s cultural, social, economic, political and architectural history.”2 

 
 It cannot be disputed that one major reason for the adoption of the Act was to 
stem the tide towards the diminution of the landscapes and available green space features 
of the historic district, which most certainly includes the imposing of strict controls upon 
allowing landscape reducing curb cuts.  The Comprehensive Plan, adopted in 1985, recited 
in Sec. 807(16)(f), that:  “The landscaped green space on publicly owned, privately 
maintained front and side yards in Historic Districts and on Historic Landmarks should be 
preserved.  Special care should be taken to protect these historic green areas from being 
paved over for vehicular access and parking.”  Such an objective becomes even more 
certain and necessary as the Nation’s Capital City experiences more demand for suitable 

                                                
2 See D.C. Code, Sec. 6-1101(a)(1), 2001 ed. 
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and convenient housing and small business locations, both of which factors place an 
increased demand upon vehicle parking spaces. 

 
It hardly needs to be said that the fact that some curb cuts were either allowed or 

illegally installed at an earlier time, cannot be used as a justification or legal standard to 
evaluate this current application.  In some of the Applicant’s cited examples, the curb 
cuts might well have been legal, no matter how unsightly, since there was either no legal 
standard in place, or the standard then used was not the higher one the Council adopted 
for historic districts. 

 
Further, the granting of this application would not only eliminate at least two to 

three on-street parking spaces.  Very likely an atmosphere for multiple applications for 
similar curb cuts would almost certainly follow, given the testimony that there are several 
other small grocery stores within the general historic district, as well as small businesses, 
whose employees most likely do not live in the historic district and, likewise, cannot 
quality for on-street zoned parking.  Admittedly, no green space would be eliminated as a 
result of granting this application, since some unknown party illegally helped themselves 
years ago and paved over the green space.  But again, that self-help illegal remedy does 
not now, several years later, amount to a “grandfathering” exception to the Applicant’s 
benefit. 

 
During the hearing, it was submitted that on occasion illegally paved-over parking 

on public space has been reversed, and green space reclaimed.  Such was the case at 424 
Third Street, N.E.  Considering that the Applicant testified that if this application is 
granted, he was willing to create a green space buffer area between his parking pad and 
his next door neighbor, perhaps he is likewise disposed to remove the paved area and 
fully restore the green space. 
 
Unreasonable Economic Hardship 
 
 On March 28, 2001, the Applicant requested a public hearing before the Mayor’s 
Agent.  In his letter, he stated, “I claim and assert that failure to issue a permit will result 
in unreasonable economic hardship to the owner.”  Once asserted as the basis for 
convening the hearing, the burden lies with the Applicant to provide whatever 
documentation is available to demonstrate the claimed economic hardship. 
 
 D.C. Code, Sec. 6-1104(g)(1), (2001 ed.), and 10 DCMR 2516.4, both set forth 
with particularity what needs to be presented and proven when unreasonable economic 
hardship is asserted, credible information that the Mayor’s Agent can rely upon and 
include in his deliberations prior to issuing a decision.  The information is required to be 
presented in affidavit form at least 20 days prior to the hearing.  No such information was 
provided either before, during, or after the hearing.   
 
 The Mayor’s Agent is not surprised that no documentation was filed, as the test to 
prove unreasonable economic hardship is a strict one, that places a burden upon an 
applicant to show that the “failure to issue a permit would amount to a taking of the 
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owner’s property without just compensation . . .”3  In interpreting this language, courts 
have uniformly adopted a narrow application of the use of the terms “unreasonable 
economic hardship” and “taking”.  As explained in 900 G Street Associates v. 
Department of Housing and Community Development, 430 A2d. 1387 (D.C. Ct. App, 
1981), perhaps the seminal case in D.C. law on this subject, the Court said: 
 

. . . if there is a reasonable alternative economic use for the property after 
the imposition of the restriction on the property, there is no taking, and 
hence no unreasonable economic hardship to the owners, no matter how 
diminished the property may be in cash value and no matter if “higher” or 
“more beneficial” uses of the property have been proscribed. 

 
 Using this standard, the case went further to emphasize that: 
 

The permit applicant . . . has the burden of proving that no reasonable 
alternative economic use for the property exists . . . .  It follows that, to 
prove unreasonable economic hardship, the applicant must show that it 
would be deprived of “all viable economic uses of the property.”4 
 

 Applying the above-noted legal standard to the present case, while the Applicant 
has sustained an economic inconvenience by not having parking available at the site, his 
circumstance does not amount to an unreasonable economic hardship within the meaning 
of the Act.  The property’s location on a major commercial street, plus its convenient 
location to a thriving residential base on Capitol Hill attests to its value.  Between 300 
and 500 customers per day make purchases, most all of whom probably live within a 
convenient walking distance.  As well, that the location has served as a grocery store for 
upwards of 70 years, attests to the recognition of its value as a business. 
 
 The Mayor’s Agent is not unmindful that the Applicant has a difficulty retaining 
employees because of the parking situation.  But given the location of the business – on 
several Metro Bus lines, very near to Union Station Metro station and a daily long term 
parking facility – the answer seems clear.  The Applicant can restructure his business and 
employment benefits to include subsidized or paid in full parking accommodations for his 
employees and himself.  If necessary, he might have to adjust his prices to cover this cost. 
 
Special Merit 
  
 The Applicant, through counsel, has also asserted “special merit” as an alternate 
basis for granting this application.  That claim too, is without accreditation in this case.  
D.C. Code, Sec. 6-1102(11) defines “special merit” as “. . .  a plan or building having 
significant benefits to the District of Columbia or to the community by virtue of 
exemplary architecture, specific features of land planning, or social or other benefits 
having a high priority for community services.”  The only possible application under this 

                                                
3 See D.C. Code, Sec. 6-1102(14), 2001 ed. 
4 See 900 G Street, p. 1390 
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definition would be the third component, community services.  But that aspect fails as 
well. 
 
 While the Act does not mandate that to qualify as “special merit”, a project must 
be of epic proportions, the Court has held that the Act is not without standards, which 
must be taken into consideration.  In Committee of 100 on the Federal City v. DCRA, 571 
A2d.195, 200, at note 5, the D.C. Court of Appeals noted that a special merit plan must 
benefit more than just a small group of people.  See also Kalorama Heights Ltd. 
Partnership v. DCRA, 655 A2d. 865, 873 (D.C.C.A. 1995), where the Court made clear 
that the offered benefits must be for the community at large, not primarily for a subset of 
privileged persons. 
 
 Using this standard, it is “clear that a parking lot in no way is a project of special 
merit in that it does not have significant benefits to the District or the community because 
of any exemplary architecture, features of land planning or bestowing of benefits to the 
community.”  See In re 214 Seventh Street, N.E., HPA 95-78 (October 6, 1995), which 
denied a permit to demolish a historic structure to create eight parking spaces on private 
property.   
 

By analogy, each of the above-cited holdings applies in every respect to the case 
at bar.  Further, not only does the application lack any broad-based benefit to the 
community at large, to a certain degree the public interest would be impaired by the loss 
of at least two to three on street parking spaces, which are currently available to local 
residents, outside of business hours. 
 
 Pursuant to the requirements of D.C. Code, Sec. 1-309.10(d), (2001 ed.), the 
Mayor’s Agent gave great weight consideration to the vote from Advisory Neighborhood 
Commission 6A, which voted February 14, 2001, to recommend that this application be 
approved.  However, that recommendation was not adopted or controlling, primarily 
because it did not address any of the factual, historical, or legal issues that the Mayor’s 
Agent was required to consider and include in his final order.  
 
 CONCLUSIONS OF LAW 
 
 1. The Mayor's Agent, having carefully reviewed the entire available record 
filed herein, including the proceedings before the Historic Preservation Review Board, the 
testimony of the Applicant and all witnesses who testified both in favor of and in opposition 
to this application, considering all documents submitted, and taking into consideration the 
Act, the existing regulations of the District of Columbia governing this issue, and the 
Comprehensive Plan, concludes that the application of James Son, Applicant, should be 
denied. 
 
 2. The Applicant has not met its burden of proof of establishing that an unjust 
taking or an “unreasonable economic hardship” has occurred, as that term is defined at 
D.C. Code, Sec. 6-1102(14), (2001 ed.), and likewise has not met the legal standard for 
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establishing that his request constitutes a “special merit” application, as that term is 
defined at D.C. Code, Sec. 6-1102(11), (2001 ed.).   
 
 3.  Although the Applicant presented evidence of more than 20 curb cuts that have 
been installed within a close proximity of this proposed curb cut, including some within the 
immediate area, all of them were installed prior to 1978, when the Act was adopted, with the 
recited purpose of “ …  protection, enhancement and perpetuation of improvements and 
landscape features of landmarks and districts which represent distinctive elements of the 
city’s cultural, social, economic, political and architectural history.”  See  D.C. Code, Sec. 6-
1101(a)(1), (2001 ed.). 
 
 4.  One reason the Act was adopted was to stem the tide towards the diminution of 
the landscape features of historic districts in the District of Columbia, which would include 
the imposing of strict controls disfavoring installation of landscape reducing curb cuts in 
historic districts, as well as to bring some order and consistency to the Victorian architecture 
that is typical of the Capitol Hill Historic District. 
 
 5.   The fact that curb cuts were made at a prior time, whether legally or illegally, 
cannot be used as a legal standard by which to evaluate this current application, and 
authorize additional curb cuts.  As well, the Applicant cannot be “grandfathered” to allow a 
curb cut and parking pad, simply because prior owners parked on the site illegally. 
 
 6.   The granting of this Application would not only eliminate up to two to three 
on-street parking spaces, but would also reduce the green space, which is an integral part of 
the Capitol Hill Historic District, and very likely create an atmosphere in which multiple 
petitions for additional curb cuts and parking pads will certainly follow. 
 
 7.  The realty, to which the curb cut would be attached, is corner property, and 
the installation and location of a curb cut and parking pad as a component of this corner 
property would reduce the green space vista of everyone traveling on either of the two 
adjacent streets. 
   
 8. Pursuant to D.C. Code, Sec. 1-309.10(d), great weight consideration was 
given to the recommendation of Advisory Neighborhood Commission 6A, but such 
recommendation was in opposition to the factual, historical, and legal issues in this case, and 
therefore, was not adopted as a part of this final order. 
   
 9. Although the Applicant has submitted documents from a number of 
community and politically based sources, all of which urged that that this application be 
granted, not one of those recommendations, including the one from ANC 6A, addressed 
the legal issues at hand or the legal standard by which any application for a curb cut in a 
historic district must be measured. 
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 ORDER 
 
 Accordingly, it is this 14th day of December, 2001, 
 
 ORDERED that, for the reasons set forth in the foregoing Findings of Fact and 
Conclusions of Law, HPA #01-100, the application for a curb cut and the related 
adjustments that would be made to the side of the real property located at 241 Massachusetts 
Avenue, N.E., in the Capitol Hill Historic District, is hereby, DENIED, and it is  
 
 FURTHER ORDERED that pursuant to 10 DCMR 2523.4, this Decision and 
Order shall not become final until fifteen (15) days after issuance. 
 
 
      
      ________________________________ 
      ROHULAMIN QUANDER 
      Administrative Law Judge, 
      And Mayor's Agent For  
      Historic Preservation For  
      The District Of Columbia     
 

Certificate of Service 
 
 I certify that on the 14th day of December, 2001, that I mailed, either by regular first 
class U.S. mail or D.C. Government inter-office mail, a copy of the Mayor’s Agent Final 
Order to the below enumerated parties. 
 
 
      ____________________________  
      Certifying Officer, DCRA/OAD 
Copies to: 
 
Stacey Lewis, Esquire  
12406 Ronald Beall Road 
Upper Marlboro, Maryland 20774 
Counsel for Applicant 
 
James Son, Owner 
Capitol Hill Supermarket 
241 Massachusetts Avenue, N.E. 
Washington, D.C. 20002 
The Applicant 
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Andrew Altman, Director 
D.C. Office of Planning 
801 North Capitol Street, N.E., Suite #3000 
Washington, D.C. 20002 
  
David J. Maloney, Acting Program Manager 
Historic Preservation Office 
D.C. Office of Planning 
801 North Capitol Street, N.E., Fourth Floor 
Washington, D.C. 20002 
 
Chairperson 
Advisory Neighborhood Commission 6A 
624 H Street, N.E., First Floor 
Washington, D.C. 20002 
 
Tersh Boasberg, Chair 
The Historic Preservation Review Board 
C/o Shea and Gardner 
1800 Massachusetts Avenue, N.W., Suite #600 
Washington, D.C. 20036 
 
Nancy Metzger, Chair 
Historic District Committee 
Capitol Hill Restoration Society 
P.O. Box 15264 
Washington, D.C. 20003-0264 
 
And 
 
Monte Edwards, Co Chair 
Land Use Committee 
Stanton Park Neighborhood Association 
P.O. Box 75085, National Capitol Station 
Washington, D.C. 20013-5085 


