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Introduction

Christian and Muslim Perspectives

Michael Ipgrave

This volume is a record of the fifth annual Building Bridges seminar of Chris-
tian and Muslim scholars, convened by the Archbishop of Canterbury at

Georgetown University, Washington, D.C., in March 2006. In keeping with the
pattern of earlier seminars, a theme of enduring and contemporary significance
was addressed through lectures by scholars of both faiths, through study and re-
flection together on key texts, and through group and plenary discussion.1 This
volume presents the lectures and the texts with introductions and commentarial
notes reflecting discussions at the seminar.

The theme chosen for this seminar was “Justice and Rights—Christian and
Muslim Perspectives.” As the material presented here demonstrates, this is a topic
not only of immense relevance for both faiths in the modern world but also with
deep roots in the core texts of both traditions. The very phrasing of the theme
may suggest a tension in the way the material is approached. On the one hand,
justice is recognized by Christians and Muslims as one of the defining character-
istics of God and sought by them as his purpose for a world that is manifestly
unjust; in other words, it is laid upon them as a mandate, and traditionally their
first response to the vocation of justice has been to think of their obligations, both
toward God and toward the other. On the other hand, the language of rights ap-
pears to embody and presuppose a principle of human autonomy and assertive-
ness that may fit uncomfortably with a traditional religious orientation. The
situation is further complicated in that among the human rights generally recog-
nized today is the freedom to practice and manifest religion or belief, whether that
be Christianity, Islam, another faith, or the explicit absence of religious commit-
ment. It is not surprising that “Justice and Rights” is a theme of serious contest
and debate between Christian and Christian, Muslim and Muslim, and Christian
and Muslim; between people of faith and those of no faith; and between religious

ix
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communities and governments. What is remarkable about the material presented
here is the extent to which it shows that Muslims and Christians are facing sim-
ilar issues, even if the answers they give can differ quite radically.

This seminar and volume differ from predecessors in including among the
texts studied not only scriptural material but also documents from the Christian
and Islamic traditions, in both the premodern and the modern periods. Given
the way in which the societies of Christendom and of the Islamic world have de-
veloped over the centuries, and given also the way in which both faiths have
throughout their history exhibited many different patterns of relationship with
political power, it did not seem possible to treat the subject adequately without
reference to texts beyond the scriptures. This in turn provides the rationale for
the simple structure of this volume, which follows the pattern of the seminar it-
self in looking first at the roots of thinking about divine justice in the scriptures,
then moving on to survey the evolving traditions of both religions, with a par-
ticular focus on the relationship between religious and political authority, and fi-
nally reaching the modern context, where issues of rights and freedom come very
much to the fore.2 As this introduction indicates, the themes under considera-
tion are vast in extent and contested in treatment; the hope is that this small se-
lection of resources and collection of reflections can encourage Christians and
Muslims to further dialogue on the issues.

Notes

1. For records of earlier Building Bridges seminars, see the following vol-
umes, all edited by Michael Ipgrave: The Road Ahead: A Christian–Mus-
lim Dialogue (London: Church House, 2002); Scriptures in Dialogue:
Christians and Muslims Studying the Qur’ān Together (London: Church
House, 2004); Bearing the Word: Prophecy in Biblical and Qur’ānic Per-
spective (London: Church House, 2005); Building a Better Bridge: Muslims,
Christians, and the Common Good (Washington, DC: Georgetown Uni-
versity Press, 2008).

2. Here we understand “scriptures” in a wide sense to include Hebrew scrip-
tures, the New Testament, the Qur’ān, and the .hadı̄th collections.

x Introduction
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PA RT I

SCRIPTURAL FOUNDATIONS

For Christians and Muslims alike, justice is a concept and a vocation grounded
in their scripturally shaped understanding of who God is and what his pur-

poses are for humanity. In their respective overviews of the Qur’≥nic and the Bib-
lical teachings, Mohammad Hashim Kamali and Ellen F. Davis emphasize both
the centrality of justice as a criterion for recognizing the nature of God and the
urgency of justice as a divine command to be realized in the world: It is at once
descriptive of the Creator and prescriptive for the creature.

The passages that follow show a selection of the ways in which core Chris-
tian and Islamic texts—from the Hebrew scriptures, the Qur’≥n, the New Testa-
ment, and the …adπth collections—relate this divine characteristic and imperative
of justice to the human exercise of power in society. The locus of that power is
identified very differently in the separate texts; correspondingly, from the perspec-
tive of divine justice, very distinct appraisals are given of the authority of the pow-
erful—ranging from a paean to the ideal of kingship mirroring divine rule, through
accounts of political leadership seen as accountable either directly or indirectly to
God, to the hostile image of a cosmic power actively warring against all that is holy.
Through all the texts, however, runs the firm conviction that, whatever the hu-
man realities of power, the justice that is of God will eventually be established.
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Chapter 1

The Ruler and the Ruled in Islam: 
A Brief Analysis of the Sources

Mohammad Hashim Kamali

In addressing this subject, I refer first to two Qur’≥nic verses on the rights and
duties of the uli’l-amr (those in charge of affairs).1 The passage in question,

known as the ≥y≥t al-umar≥’ (the rulers’ verse) occurs in s√ra al-Nis≥’.2 Qur’≥n
commentators have spoken in detail about the meaning of these verses and their
implications regarding the nature of an Islamic government and the relations of the
ruler to the ruled. Some of the salient points discussed are the precise meaning of
uli’l-amr and the various interpretations given to this key Qur’≥nic term; the qual-
ifications of the uli’l-amr; how the uli’l-amr are to be known and identified; the duty
of obedience to the uli’l-amr; and the limits, if any, of such obedience.

The subject of how the uli’l-amr are entrusted with the power to rule is, of
course, a wider subject that relates to the procedure and method of designation of
the head of state into office through nomination and bay‘a (pledge of allegiance),
a subject that falls beyond my immediate concern. There are also other textual re-
quirements that are integral in the relationship of ruler to ruled. Consultation
(sh√r≥) is one of them, and so is the compliance of both the ruler and the ruled to
the injunctions of Islam and its Sharπ‘a; however, I do not propose to delve into
these issues here beyond any cursory references necessary to establish the context.

Uli’l-Amr in the Qur’≥n

The Qur’≥nic reference to uli’l-amr provides in an address to the Muslims to
“obey Allah, and obey the Messenger and those in charge of the affairs (uli’l-amr)
among you. If you have a dispute concerning any matter, refer it to Allah and
the Messenger, if you believe in Allah and the Last Day. This is better and more

3
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becoming in the end” (al-Nis≥’ 4:59). The duty of the ruled to obey the ruler is
thus the principal theme of this verse. The immediately preceding verse in the
text is, conversely, concerned with the duty of the rulers themselves. This is as
follows: “Allah commands you to render the trusts (al-am≥n≥t) to whom they are
due and when you judge among people, you judge with justice” (al-Nis≥’ 4:58).
The two principal duties of the rulers expounded here are thus faithful discharge
of the am≥n≥t that are due to the people and administering justice among them.
The following text then expounds on the citizen’s duty of obedience to the uli’l-
amr. This sequence of themes naturally implies that obedience is a duty to rulers
who are just and who are observant of the am≥nat al-…ukm (the trust of gover-
nance) they have undertaken.

The early Qur’≥n commentator Mu…ammad ibn Jarπr al-T.abarπ (d. AH

310/930) applied the term uli’l-amr basically to the head of state, his deputies, and
assistants. According to an alternative interpretation, uli’l-amr comprises two
groups of people: leaders in temporal affairs (al-umar≥’ wa’l-wullat) and leaders
in juridical affairs, the ‘ulam≥’. Obedience to them is a requirement in all that is
for the benefit and ma∞la…a of the community.

Conversely, the jurists (fuqah≥’ ) have discussed uli’l-amr in conjunction
mainly with the institution of the caliphate. Writers on al-a…kam al-sult.≥niyya
(principles of government) have consistently used another term, ahl al-hall wa’l-
‘aqd, as a substitute to uli’l-amr. The juristic term here refers to the contract (al-
‘aqd) of im≥ma, which is concluded after nomination and bay‘a. The ahl-al-hall
wa’l-‘aqd are influential community leaders who play a decisive role in the nom-
ination of the head of state, and they combine the qualifications that the candi-
date for leadership must possess. These are, according to Abu’l-∫asan al-Mawardi
(d. AH 458/1058), just character (‘adala), knowledge (‘ilm), and wisdom (…ikma).
The last of these qualifications means the ability of the person to discern the in-
terest, or ma∞la…a, of the community. Anyone who possesses these qualities can
be included in the ahl al-hall wa’l-’aqd (also known as the ahl al-sh√r≥) and there-
fore qualify for leadership.

While relying on Fakhr al-R≥zπ’s interpretation, Mu…ammad Rashπd Ri¬≥
(d. 1935), the author of the twentieth-century Qur’≥n commentary Tafsπr al-
Man≥r, observed that the uli’l-amr, ahl al-hall wa’l-’aqd, and the ahl al-sh√r≥ are
different terms with the same meaning and that they all refer to persons of dis-
cernment and opinion who exercise the people’s authority and are competent
to give advice and counsel in public affairs. They are not necessarily the ‘ulam≥’
of jurisprudence, nor are they governors and commanders—although these are
also included—but are influential persons who are qualified to give advice and
counsel.

Two other twentieth-century Qur’≥n commentators and jurists, Mustafa

4 Scriptural Foundations
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al-Maraghi and Ma…mud Shalt√t, both Shaykhs of the Azhar University, have
in their respective Qur’≥n commentaries concurred with this analysis but 
added that the uli’l-amr in every field are those who have specialized knowl-
edge and are particularly qualified to give expert advice. Both expressed reser-
vation over the tendency of past commentators to confine the uli’l-amr to
umar≥’ and ‘ulam≥’ and noted that uli’l-amr in the Qur’≥n occurs as a general
(‘≥mm) term, and it need not therefore be confined to either of these two cat-
egories of people.

A large number of twentieth-century scholars have held that the uli’l-amr at
the present time include the head of state, members of the legislative assemblies,
and leading executive officials of government. Some have held that military lead-
ers and other government functionaries who exercise delegated powers need not
be included, as they actually follow the orders of the uli’l-amr.

Next, the Qur’≥nic reference to am≥n≥t in the text under review character-
izes the Islamic system of government as an am≥na, which means that government
is a trust, and its leaders and officials are the bearers of that trust. Am≥na is, in turn,
signified by accountability to God Most High and the community. This is sup-
ported by at least two …adπths by two companions, in one of which Ab√ Hurayra,
and in the other ‘Abd al-Ra…man ibn Ghanam, asked the Prophet if they could
be appointed to a government position. In both cases the Prophet, peace be on
him, replied, while referring to government office, that “this is an am≥na, and it
involves accountability, even remorse.”3 Characterizing government as a trust is
also supported in another …adπth, reported by al-Bukh≥rπ and others: “Every one
of you is a guardian and responsible for that which is in his custody. The Imam
is a guardian and he is responsible for his subjects. A man is a guardian and he
is responsible for his family. A woman is a guardian in the household of her hus-
band.”4 Taqπ al-Dπn ibn Taymiyya’s (d. AH 748/1328) renowned book, al-Siy≥sa
al-Shar‘iyya fπ I∞l≥… al-R≥‘π wa’l-Ra‘iyya (“Sharπ‘a compliant policy for the benefit
of the ruler and ruled”), which is a commentary on the ≥y≥t al-umar≥’, highlighted
two themes in his elaboration of al-am≥n≥t: selection and appointment of officials,
which must be based strictly on qualification and merit, and fair distribution of
wealth in the community. But the fact that the reference to al-’adl (justice) occurs
in the text immediately after al-am≥n≥t indicates that justice is the most impor-
tant of all am≥n≥t in the Islamic conception of government.

With reference to the distribution of wealth in the community, ibn
Taymiyya has quoted the second caliph ‘Umar b. al-Khat.t.≥b to have said con-
cerning the assets of the bayt al-mal (public treasury): “No one has a greater claim
to these assets in preference to anyone else. Everyone’s entitlement would be
judged by his record (of service), his financial condition, his burdens, and his per-
sonal needs.”

The Ruler and the Ruled in Islam: A Brief Analysis of the Sources 5
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Am≥na (trust) in government is also an integral part of representation. The
head of state is a representative (wakil ) of the community, by virtue of wakala,
which is a fiduciary contract, and a wakil is simultaneously a trustee. The wakil
derives his authority from the principal, the community in this case, and a seri-
ous breach of the terms of wakala entitles the community to terminate the con-
tract. In the Islamic theory of caliphate, this is what the community is entitled
to do in the event the head of state violates the Sharπ‘a and flouts the basic terms
of his trust.

Other points of interpretation in the text before us may be summarized in
the following manner. The term uli’l-amr that occurs in its plural form in the text
under review implies that Islam upholds collective leadership and does not en-
visage concentration of political power in one individual. This is further sub-
stantiated by the Qur’≥nic principle of sh√r≥, which by its nature requires
participation and involvement of both the ruler and the ruled in the conduct of
government.

The Qur’≥nic phrase “those in charge of the affairs from among you,” uli’l-
amr-e minkum, refers to the community as a whole and not to any particular
group or section thereof. What is implied here is that leadership in an Islamic
polity must arise from the community itself. An imposition of power from out-
side the Muslim community cannot therefore be in conformity with the Qur’≥nic
vision of leadership.

The Limits of Obedience

The latter portion of the text under review also admits the possibility of disagree-
ment (tan≥zu’ ) arising between the ruler and the ruled, notwithstanding the fact
that the main theme of the verse is obedience to the uli’l-amr (al-Nis≥’ 4:59).
When a dispute arises between the citizen and the uli’l-amr, it should be referred
to the Qur’≥n and Sunna, and not to the uli’l-amr. This is why the reference to
the uli’l-amr is omitted in the latter portion of the verse, for the uli’l-amr in that
situation would be a party to the dispute, and it is only logical that they should
not be the judge of their own case. From this analysis it would appear that the
text under review also necessitates the existence of an independent judiciary that
is powerful enough to adjudicate disputes between the citizen and the state. Such
disputes must be determined and resolved within the framework and guidelines
of the Qur’≥n and Sunna. Both of these sources are emphatic on impartial jus-
tice, peace, and order in the community and submission to the rule of law.

Another duty of the ruled toward the ruler that textbook writers have dis-
cussed next to obedience (ta’a) to the uli’l-amr is that the latter should be given

6 Scriptural Foundations
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assistance (na∞ra). The lawful ruler is thus entitled to cooperation from and as-
sistance of the citizen in the due fulfillment of his duties. One of the instances
of na∞ra that is specifically mentioned in this connection is giving the ruler sin-
cere advice (na∞π…a) that leads to improvement, correction of a possible error on
his part, or prevention of an impending danger to him.

There are a number of …adπths on the subject of obedience to the ruler,
which are clearly emphatic and make obedience to the uli’l-amr a duty that is not
to be taken lightly or dismissed even in the face of some reservation the citizen
might have about the legitimacy of the ruler or the government in power. Juris-
tic writing on the subject of ta’a has, however, tended to change focus, especially
in the works of postclassical writers on caliphate such as al-Ghaz≥lπ (d. AH 508/1111),
ibn Taymiyya, and others. The jurists of the later periods who witnessed tumul-
tuous times and rebellions tended to lay greater emphasis on obedience to the
ruler. Scholars who witnessed such events as the Mongol invasion of Baghdad
went on record to say that sixty years of dictatorship was better than one night
of chaos. Juristic discourse on this subject has consequently followed a different
course than the one suggested in the original teachings of Islam and the prece-
dent of the pious caliphs (khulaf≥’ r≥shid√n). The teaching of the …adπth is equally
strong, for example, on opposition to an unjust government. It is never advised
to condone tyranny and oppression. To note but two …adπths in this connection,
it is provided, “When the people see a tyrant but fail to take him by the hand (to
alert him), they come close to sharing the punishment that Allah assigns to that
tyranny.” “The best form of jihad is to tell a word of truth to a tyrannical ruler.”
Notwithstanding the emphasis that is found in the teachings of Islam on obedi-
ence to the ruler, the same does not apply to an oppressive ruler—as is clear in
the previously discussed …adπths. But the legitimacy or otherwise of the dynastic
caliphate and hereditary dictatorship is a wider subject that I do not propose to
address here. What is necessary to stress here is that the limits of obedience to a
lawful ruler and government became increasingly more complex when the jurists
began to question legitimacy of the ruling authorities themselves. It became dif-
ficult, then, to draw clear conclusions on the limits of obedience and to determine
exactly when an oppressive government loses its right to obedience. There is some
evidence in a …adπth that mentions that the Muslims should obey their leader, re-
gardless of whether they like or dislike the leader, so long as that leader has not
indulged in transgression, which amounts to disbelief and kufr. Granted that the
…adπth quoted here is authentic, it is possible that it has envisaged unusual circum-
stances of fitna and sedition where continuation of the political status quo, even
an oppressive one, would take preference over civil strife and rebellion.

It would appear that in the absence of clear constitutional guidelines and
procedures in earlier times to determine the legality of a government, instances

The Ruler and the Ruled in Islam: A Brief Analysis of the Sources 7
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of serious disagreement between the ruler and the ruled often led to armed re-
bellion and revolt. There were some attempts to regulate resolution of disputes
between the ruler and the ruled through the introduction, for example, of a high-
powered administrative tribunal, the Diw≥n al-Maz≥lim (the court of grievances),
in the late second/eighth century of the ‘Abb≥sid rule. Prior to the setting up of
the Diw≥n al-Maz≥lim, the caliph himself sat, on a certain day of the week, and
received complaints against powerful individuals and high officers of government
who had resorted to acts of injustice against the people. The audits department
(Diw≥n al-Azimma) and the Diw≥n al-∫isba (office of the Mu…tasib) that were
set up even earlier under the caliph al-Mahdπ (d. AH 177/780) played a role in giv-
ing substance to the principle of accountability (mu…asabat al-…ukkam). They had
specified duties in bringing to light irregularities in the allocation and expendi-
ture of public funds, supervision, and the smooth running of the marketplace.
But further developments on these duties and the question of accountability as
a whole came with the advent of constitutionalism and legal reforms of the nine-
teenth and twentieth centuries that opened opportunities for organized opposi-
tion and criticism of the government in power. The elected assembly that
combined political party organization, including opposition political parties, the
trade unions, and so on, has had the effect of alleviating to some extent the per-
sistent problem of accountability in the relationship of the ruler to the ruled. Yet
a greater challenge that many Muslim societies and governments face at the pres-
ent time may be said to be over the faithful implementation of the constitutions
and other instruments of accountability that are often available but remain inef-
fective. For a variety of reasons that cannot be addressed here, constitutionalism
in the postcolonial period in the Muslim world has been less successful than it
has been in the West.

Commitment to Justice

The Qur’≥nic discourse on justice is general and comprehensive in that it seeks
to transcend all barriers to impartial justice. There are more than fifty verses in
the Qur’≥n on justice and a much larger number of verses that denounce injus-
tice and zulm. The overall effect of the Qur’≥nic emphasis on this theme renders
justice into a philosophy and worldview of Islam, especially in the relationship
of the ruler to the ruled. Because justice is the overriding goal and objective of
Islam, then it is also the criterion of legitimacy. A law, ruling, or command that
is contrary to justice is therefore un-Islamic. Justice is also made applicable not
only in the courtroom and in respect of a fair distribution of wealth in the com-
munity but also to the personal conduct of the individual in his vision of him-

8 Scriptural Foundations
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self and in his relationship with others, his family, the environment, and the world
at large. Muslims are thus enjoined “to speak with justice even if be to someone
close to you” (al-An’≥m 6:152). The emphasis on impartial justice and the unqual-
ified scope of this demand is such that justice is demanded of everyone “even if
it be against yourselves, your parents and your relatives, or whether it be against
the rich or poor” (al-Nis≥’4:135). Love and hatred can both jeopardize the cause
of justice, which is why the text further impresses on Muslims not to let “the ha-
tred of a people to swerve you away from justice. Be just as this is closest to (true)
piety” (al-M≥’ida 5:8). The relationship of justice to piety here is seen in the just
character of the Muslim personality. Justice as a virtue and attribute of the indi-
vidual, be it the ruler or the ruled, is where all justice begins.

A rigid and inflexible approach to justice is not recommended. This can be
seen in the juxtaposition of ‘adl and i…s≥n in the verse that reads, “God commands
justice and beneficence (i…s≥n) and the giving of financial assistance to the family”
(al-Na…l 16:90). The requirement of justice is here moderated by considerations of
i…s≥n, which means being good to others. Whereas justice is mostly regulated by
the Sharπ‘a, i…s≥n is not constrained by conformity to formal rules. Justice is also
something that is usually demanded by an aggrieved party, whereas i…s≥n does not
depend on a demand or a claim as such. It can be initiated within or outside the
formalities of court litigation, evidence, and proof—indeed anywhere, anytime.
I…s≥n can consist of leniency and forgiveness, just as it may mean an equitable judg-
ment that delivers a fair solution in difficult cases where conformity to formal rules
may lead to rigidity and harshness. The judge may exercise leniency, for example,
in the case of a repentant, or a first-time, offender, just as he may resort to the rules
of equity and fairness (in juristic terms, isti…s≥n) in cases where conformity to ex-
isting rules does not deliver a fair solution.

The manner of the address in these and numerous other passages in the
Qur’≥n is such that makes justice an objective duty of the uli’l-amr, unrestrained
by considerations of family, class, race, nationality, or religion. The judge in an
Islamic court may not, for example, discriminate between a pious Muslim and one
of questionable piety, between a Muslim and a non-Muslim, between friend and
foe, or indeed between the ruler and the ruled. Islamic history provides many in-
spiring examples of cases in which the head of state sat before the court of Sharπ‘a
in a private suit and the court issued judgment against him. Trial procedure and
presentation of evidence in these courts facilitate vindication of truth and justice
on neutral and, what may be said, positivist, grounds rather than dogmatic and
theological considerations. Contrary to common perceptions whereby the Sharπ‘a
courts are often identified as religious courts, I submit that, conceptually at least,
the court of Sharπ‘a is substantially a civilian rather than a religious tribunal.
Because justice in Islam transcends the barriers of religion and creed, the court that
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is committed to its administration need not therefore be characterized as a reli-
gious tribunal. The religious affiliation of litigants is not a factor to be taken into
account in trial procedures, presentation of evidence, and adjudication. The Sharπ‘a
court may not discriminate against one or the other party simply because of his
piety or religion. This is, in fact, the purport of the Qur’≥nic verses just reviewed.

Freedom and the Moral Autonomy of the Individual

Freedom is an important theme in the relationship of ruler and ruled. Freedom
has meant different things to different people. To a mystic, a Sufi, freedom has
primarily signified freedom from the desires of the self and from dependency on
the material world. The philosophers and theologians have discussed freedom in
the context of predestination and free will and the interplay, so to speak, between
the human will and the will of God Most High. But the jurist and the student
of constitutional law have understood freedom in the context of the relationship
of ruler to ruled, freedom from authority, and the ability to lead one’s life away
from the imposition of other individuals and the coercive power of the state.

Islam stands for freedom, which is why it is often characterized as dπn al-
fit.ra, that is, a natural religion, which esteems a great deal of what is of value to
human nature and the enlightened reason of man. Human nature is to a large
extent influenced by human intellect, which is probably the most important part
of the fit.ra of man. The Qur’≥n declares that “God created mankind in the state
of nature (or natural freedom). Let there be no change in God’s creation” (al-R√m
30:30). The Prophet Muhammad, peace be on him, added his voice to this dis-
cussion when he said in a …adπth that “every child is born in the natural state (of
fit.ra).” Indeed one of the missions of the Prophet, as the Qur’≥n puts it, was “to
remove from the people the burdens and the fetters that were on them before”
(al-A’r≥f 7:157). The caliph ‘Umar b. al-Khat.t.≥b had occasion to pose a question
that begged a negative answer: “Since when did you enslave the people whom
their mothers gave birth to as free individuals?” In the matter of religious belief,
the Qur’≥n declares, “Let there be no compulsion in religion. Guidance had been
made clear from misguidance,” and it was for the individuals to accept it or to
reject it (al-Baqara 2:256). Elsewhere in the text, the Prophet was instructed to
tell the disbelievers, “To you is your religion and to me, mine” (al-K≥fir√n 99:6).
And then, in a question that again begs a negative answer, the Qur’≥n begins by
stating that if God had willed, everyone would have embraced Islam, and then
poses this question to the Prophet Muhammad: “Are you then forcing the peo-
ple to become believers?” (Y√nus 10:99). To paraphrase, God tells his messenger,
“I did not choose to compel any one; are you going to do what I did not?” Islam
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is the only great religion among the Abrahamic faiths that accepts religious plu-
ralism, extends recognition to other faiths, gives the followers of other scriptures
a recognized and protected status, and refuses compulsion as a basis of its own
propagation.

The fiqh literature on the subject of apostasy has been questioned by many
prominent ‘ulam≥’ themselves, and it calls for a corrective as it has perpetuated and
generalized a circumstantial …adπth to the effect that “one who changes his reli-
gion shall be killed.” This is obviously inconsistent with the impulse of the Qur’≥n
and its clear proclamation on the freedom of religion. For apostasy occurs in about
twenty places in the Qur’≥n, and nowhere has the holy text assigned a temporal
punishment for it. Apostasy is again a wide subject, and my discussion of it here
is brief, for I have addressed the subject in greater detail elsewhere.5 It is impor-
tant to note, however, that the Prophet of Islam lived in a continuous state of war
with the Quraysh of Makkah, as they were engaged in active hostility over a num-
ber of years. There were no neutral grounds in those tumultuous relations. A Mus-
lim who became apostate would flee to Makkah, join the enemy forces, and fight
against Muslims, or else he engaged in active conspiracy against them. It was
against this background that the Prophet uttered the …adπth in question. But the
fiqh literature has almost turned a blind eye to this crucially important circum-
stantial factor. The result was that a solitary (≥…≥d) …adπth has been taken so far
as to suppress the clear text of the Qur’≥n on the freedom of religion.

Islam advocates a limited, as opposed to a totalitarian, government in which
the individual enjoys considerable moral autonomy. Thus there are limitations on
the legislative capabilities of government in Islam, which may accordingly not in-
troduce law contrary to the injunctions of Sharπ‘a. Many of the contemporary con-
stitutions of Muslim countries have consequently adopted the so-called
repugnancy clause to ensure that statutory legislation does not violate the princi-
ples of Islam. In the event the uli’l-amr issues a command contrary to the injunc-
tions of Islam, the citizen is not required to obey it—as is clear from the text of a
…adπth that states, “There is no obedience in transgression. Obedience is required
in righteousness.”

Similarly, the Qur’≥nic principle of …isba, that is, promotion of good and
prevention of evil (amr bi’l-ma‘r√f wa nahy ‘an al-munkar), entitles the individ-
ual to promote what he or she deems to be good and beneficial and to prevent
what he or she considers to be prejudicial and harmful. This can only be at-
tempted by a free and morally autonomous individual. To combat manifest op-
pression is consequently a part of …isba, and the Muslim is entitled to speak or
take action against it. The fiqh literature provides considerable detail regarding
the proper implementation of …isba. Contrary to common perceptions, the
Sharπ‘a does not seek to regulate all aspects of the personal lives of the individual.
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Note, for example, the renowned scale of Five Values: the obligatory, recom-
mended, permissible, reprehensible, and forbidden (w≥jib, mand√b, mub≥…,
makr√h, …ar≥m). Only the first and the last of these are legally enforceable. The
other three, which are much wider in scope, basically amount to moral advice,
and it is advisable to observe it, as much of it has also been integrated in the mores
and customs of Muslims. Yet no one can be taken to court on the basis of ne-
glecting a mand√b or a makr√h. Without wishing to enter into details, it may be
mentioned in passing that in the terminology of fiqh, iba…a, and mub≥h are used
synonymously with freedom, for a mub≥h by definition is something over which
the individual enjoys unrestricted freedom.

This element of respect for basic freedom of the individual is also seen in
the distinction by Muslim jurists of two types of obligations, namely religious
(dπnπ) obligations and juridical (qa¬a’π) obligations. Only the latter are enforce-
able in the courts of justice. Most of the purely religious duties of Islam, such as
prayer, fasting, the …ajj, and so on, fall under the category of w≥jib dπnπ, which
are not a fit subject for court proceedings. The mu…tasib may have a role to play
in ensuring that the religious duties of Islam are properly observed, and so too
have the state and the uli’l-amr, who are to facilitate their observance, yet they
fall outside the proper jurisdiction of the court.

Furthermore, no government agency, nor even the Sharπ‘a courts, has pow-
ers to grant discretionary changes in the private rights and properties of individ-
uals without the consent of the person concerned. Judges have no powers to create
an offence, on discretionary grounds, without valid evidence in the sources. There
is, moreover, no recognition in Islam of any privileged individual or class of in-
dividuals, and no one, including the head of state, enjoys any special immunity
before the law. Everyone is accountable for what they do, and all one competent
individual is normally entitled to do in respect of another is to offer him good
advice (na∞π…a).6

The Sharπ‘a also imposes limits on government power in respect to taxation
and the manner in which taxes are collected and expended. Taxation must con-
sequently aim at the minimum of what is deemed necessary to facilitate mainte-
nance of law and order and must under no circumstances deprive the taxpayer
of his essential needs. Tax is basically levied on profitable assets, a time period of
one year or what may be necessary for the yield to materialize must be allowed,
and all tax as a matter of principle must be moderate.

Modern constitutional law is entrenched in the idea of commitment to the
rule of law and the imposition of limits on the coercive power of government, pro-
tection of civil liberties, and accountability in government. In this sense, constitu-
tionalism is in substantial harmony with the value structure of Islam. Contemporary
constitutions tend to embody, to a large extent, organized forms of consultation
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and bay‘a, and laws and rules that are duly ratified by the people’s elected represen-
tatives may be seen as the embodiment of the command of the uli’l-amr. Should
there be a part or section in the constitution of a Muslim country that stands in
disharmony with any of the basic values or principles of Islam, only that part should
be isolated and not the whole of the constitution. For after all, one can find in the
works and textbooks of fiqh rulings and opinions that may represent a mistaken
interpretation, or an error in ijtih≥d, in which case only that opinion should be iso-
lated, but not the whole of an otherwise valuable endeavor. This is, in fact, one of
the basic guidelines of the theory of ijtih≥d; a …adπth on the subject entitles a per-
son who makes an honest error in ijtih≥d to a reward, but one who reaches the cor-
rect result is entitled to two such rewards.
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Chapter 2

Biblical Perspectives on Divine Justice 
and Political Authority

Ellen F. Davis

“Justice” is one of the root concepts of scripture, and so, as with most root sys-
tems, it is complex and multibranched. Justice is first of all a defining character-

istic of Israel’s God, and further, it is a divine gift that enters into our world through
the human agents of God. Further yet, justice is a divine demand—or turning that
concept around, it is a discipline, one that every servant or child of God, and the
people of God as a political body, are expected to take on and follow for a lifetime:
“Tsedeq tsedeq tirdof; Justice, justice you shall pursue” (Deut. 16:20). Perhaps the
single most memorable thumbnail sketch of divine justice comes from the poet-
prophet Isaiah of Jerusalem. In “the vision of Isaiah,” justice is what makes God
conspicuous in the world (Niqdash bitsedaqah, Isa. 1:1): “Lofty is YHWH of Hosts
in justice (mishpat), and the Holy God is manifested-as-holy in righteousness” (Isa.
5:16). In Isaiah’s eyes, justice and righteousness constitute God’s holiness; that is,
they mark as utterly distinct from the ordinary this One whom Isaiah designates
Qedosh Yisra’el, the Holy One of Israel. The antonym of qadosh, “holy,” is hol, “pro-
fane,” and it is noteworthy that the latter is not a negative term; it simply means
“ordinary.” God’s incomparable holiness is then God’s absolute extraordinariness.
These lines from Isaiah appear in the context of an oracle of doom. In the condensed
language of poetry, they point to the core problem of our existence: If righteous-
ness and justice make God completely distinctive, the ordinary unholy state of our
existence is unrighteousness, injustice. The central problematic of Isaiah’s prophecy,
and perhaps that of the Bible altogether, is how to reverse our “normal” condition
of injustice. The Bible as a whole expresses Israel’s and the church’s centuries-long
yearning for something hoped for, something glimpsed in a vision but not yet clearly
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seen: “new heavens and a new earth according to God’s promise, where righteous-
ness is at home” (2 Pet. 3:13; cf. Isa. 65:17).

Yet already with my translation of that verse from Isaiah I have oversimplified
the biblical understanding of divine justice. Yigbah YHWH Tsva’ot bammishpat,
“Lofty is YHWH of Hosts in justice.” I might equally have rendered that, “Lofty is
YHWH of Hosts in judgment.” But that also is an undertranslation. The only ac-
curate translation in English is too awkward to gain acceptance: “Lofty is YHWH
of Hosts in justice/judgment”—for the Hebrew word mishpat is double-sided; it is
translated sometimes as “justice,” sometimes as “judgment.” Both are correct, and
the problem is that, in English, we must choose between them, thereby missing the
essential relationship between the two. Most broadly speaking (taking into account
the whole wide semantic range of the word mishpat), the term here designates God’s
signature style. Mishpat is God’s modus operandi, the characteristic and recogniza-
ble way God works with and in the world, both in the present and also in that in-
definite future moment to which so much of the poetry (especially) of the Bible is
oriented, when God will “come to judge (lishpot) the earth. He will judge the world
with righteousness (tsedeq) and the nations equitably (bemêsharîm)” (Ps. 98:9, cf.
96:13). As these few lines suggest, the two sides of mishpat, judgment and justice, are
indivisible. When God does mishpat in the “judgment” sense—“when he comes to
judge the earth”—God does it “with righteousness,” tsedeq, the word that is so of-
ten paired with and inseparable from mishpat in the “justice” sense.

I stress the bivalence of the word mishpat, because it seems to me that this
bit of Hebrew philology highlights by way of contrast the difficulty that many in
my own North American church (at least) have in reckoning with the biblical con-
cept of justice. Most of us view “judgment” and “justice” as two different, even
incompatible, theological concepts. Each of us, depending on our theological ori-
entation and ecclesial location, is likely to focus on one or the other of those con-
cepts, but not both. Christians in the contemporary West tend to be oriented either
to God’s judgment and the end time, or they are oriented to social and political
justice. Yet for the Isaiah tradition—a vast expanse of prophetic vision, with mul-
tiple contributors, stretching over two centuries—such a separation between judg-
ment and justice is nonsensical. One might say that the Hebrew language requires
that the two aspects of mishpat be held together, but equally the scope of the vi-
sion set forth here requires it.

It is especially apt for us, meeting in this city (Washington, D.C.), to begin
with the vision of Isaiah of Jerusalem, because he was a highly political figure who
(in the eighth century BCE) served as adviser to two kings. So-called First Isaiah is
also perhaps the greatest poet of social justice in the Bible.7 In a divine love poem,
God offers heartsick witness to the ruinous injustice spreading through Israel like
an invasive vine wrecking a vineyard that has been tended with exquisite care: “The
vineyard of YHWH of Hosts is the house of Israel and the population of Judah.
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He planted his delights and waited eagerly for mishpat—and look! mispach, blood-
shed; for tsedaqah, righteousness—and look! tsa‘aqah, a wretched cry” (Isa. 5:7).
Further, Isaiah is a political visionary in the fullest sense; his vision for the Davidic
monarchy far transcends present experience and ordinary reality, yet does so with-
out ceasing to be political: “For a child is born to us, a son is given to us; and the
authority rests on his shoulder. They call his name ‘Wondrous Counsellor,’
‘Mighty God,’ ‘Father Forever’—denoting abundant authority and peace without
end upon the throne of David and upon his kingdom, to establish it and to sus-
tain it in justice and in righteousness, now and forever. The zeal of YHWH of
Hosts will accomplish this” (Isa. 9:6–7). This superpolitical vision—a glimpse of
the best that might yet be achieved in the political realm—serves a hortatory func-
tion. By showing human kingship conformed to divine sovereignty, it implies that
any king who claims to be the anointed of God should be living in, or at least liv-
ing toward, conformity to God’s justice and righteousness. If this vision of an ideal
kingship is superpolitical, there may be also a suprapolitical vision in the book of
Isaiah as a whole, for it stretches our imagination to the end of the world as we
know it. Indeed, from God’s perspective, that end may not be far off, for the di-
vine speech employs a grammatical form denoting imminence: “Hinenî, look! I
am about to create new heavens and a new earth” (Isa. 65:17)—a new reality “where
righteousness is at home,” as the Second Letter of Peter recapitulates that super-
and suprapolitical vision given through Isaiah (2 Pet. 3:13).

I think it is fair to say that, along with the Psalms, the Isaiah tradition sets
the terms for the wide range of biblical thinking about divine justice and politi-
cal sovereignty. The biblical writers over centuries explore, on the one hand, the
potential for justice’s “homecoming,” how it might enter into and operate
within the human sphere. On the other hand, they relentlessly expose the lack
of justice within Israel’s political institutions and even most of its religious insti-
tutions. Interestingly, it is possible to trace a rough genre difference among the
various biblical treatments of justice. It is primarily the poets—prophets and
psalmists—who set forth hope-filled visions of justice residing in our world. The
biblical poets are not naïvely optimistic; Isaiah and others often denounce the ab-
sence of justice. Nonetheless, the fullest exposé of unjust human political insti-
tutions occurs in narrative texts, and primarily in the long historical composition
known as “the Deuteronomistic History.”8

Poetic and narrative representations of Solomon’s reign, popularly famed for
its justice, illustrate something of the difference between the two genres of bibli-
cal literature—a difference that points to tension as well as complementary per-
spectives within biblical tradition. Psalm 72 is the great prayer for royal justice
within the Bible. Significantly, it is the only Psalm whose superscription makes a
specific association with Solomon. Here justice is conceived as divine gift: “O God,
your mishpat—give it to the king, and your righteousness (tsedaqah) to the king’s
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son, that he may judge your people with righteousness and your vulnerable ones
with justice” (Ps. 72:1–2). Ideally speaking, the divine gift of justice enables the
king to judge in a way that mimics God’s own exercise of mishpat.

The narrative account of Solomon’s reign gives a mixed report about the ex-
tent to which this prayer for Solomon was actually fulfilled. Most famously, the
story of the two prostitutes fighting over the one surviving baby attests to Solomon’s
perspicacity (1 Kings 3:16–28). That story, which is the high-water mark of royal
mishpat—judgment and justice—in biblical narrative, ends thus: “And all Israel
heard of the mishpat that the king had accomplished-in-judgment (shafat), and they
were in holy fear of the king, for they saw that the wisdom of God was within him,
to do mishpat” (1 Kings 3:28). This instance of Solomon’s good judgment occurs
near the beginning of the account of his reign. Reading on, one encounters further
references to his international reputation for wisdom, but the narrative reveals also
deep, even fatal flaws in his exercise of justice (e.g., 1 Kings 5:14, 10:1–9). The out-
standing instance of Solomon’s injustice is the imposition of forced labor on his
own people, resulting in such widespread misery that at his death a gathering of “the
whole congregation of Israel” appeals thus to his son Rehoboam (1 Kings 5:13 [He-
brew 5:27]): “Your father made our yoke hard to bear—and you, now, lighten your
father’s labour-load and his heavy yoke that he set upon us, and we will serve you!”
(1 Kings 12:4). Rehoboam tragically misses his opportunity for justice, and so the
united kingdom of David and Solomon dissolves. Henceforth the history of the
monarchy as recorded in the book of Kings is mostly a tour of the rogues’ gallery,
concluding with God’s just judgment on the kingdoms of Israel and Judah: destruc-
tion of their elegant capital cities and exile of their peoples. The failure of royal mish-
pat (justice) makes it necessary for God to exercise mishpat (judgment) against the
political-religious establishments of Israel and Judah.

The narrative tradition of the Bible in both testaments shows that the di-
vine gift of justice is most often refused or perhaps not even recognized as a pos-
sibility by those who are meant to serve as God’s representatives in the exercise
of public responsibility. That point is perhaps most sharply made near the very
end of the narrative tradition, in the book of Acts. The story of Paul’s dealings
with the Jewish and Roman authorities is the most fully articulated New Testa-
ment account of the operations of the political system. With respect to the ques-
tion of divine justice, the crucial moment comes in Paul’s interview with the
Roman governor Felix. According to the evangelist and narrator Luke, Felix had
an interest in religious matters; he “was rather well informed about the Way,” as
the new Christian faith was called (Acts 24:22). So when Paul was being kept in
custody in Caesarea, Felix sent for him “and heard him speak concerning faith
in Christ Jesus. And as he discussed justice, self-control (enkrateia), and the com-
ing judgment, Felix became frightened” and sent Paul away (Acts 24:24–25
[NRSV]). Note that Paul’s summary of the faith covers the same territory that I
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find included within the single Hebrew word mishpat: both justice (dikaiosunï)
and the coming judgment (krima). It is a good Hebraic catechism.

Moreover, Paul introduces a third element into his teaching: enkrateia, “self-
mastery.” One could argue that the ordering of the three is deliberate, that self-
mastery mediates between justice and the coming judgment. This would be a good
biblical argument, for as I have discussed, the tradition steadily affirms that justice
is far from a natural inclination. Though justice may ideally be received as a gift, as
divine wisdom manifested in human life, nonetheless it must be practiced as a dis-
cipline (1 Kings 3:28). In other words, justice is always a learned behavior and must
be relearned, year by year and generation by generation, not only by leaders but also
by ordinary people in any community or society that purports to be just. Within bib-
lical tradition the book of Proverbs gives the fullest account of education for justice,
as its opening lines indicate: “The proverbs of Solomon son of David, king of Is-
rael—for [the purpose of] knowing wisdom and discipline, for seeing into insight-
ful speech; for acquiring a discipline of success: righteousness and mishpat and equity”
(Prov. 1:1–3). The formula for success here is nothing like what we might expect to
find in our own cultures. The “discipline of success,” as the sages of Israel conceive
it, has nothing to do with networking, dressing well, having a good investment port-
folio, going to or teaching at prestigious schools—the various indices of success in
our culture. In sum, success does not mean self-aggrandizement, maximizing and
displaying my own power. Rather it means “righteousness and mishpat and equity.”
My success is judged on the basis of whether it secures the well-being of the other.

Moreover, this formulation of “a discipline of success”—tsedeq ûmishpat
ûmêsharîm—does not stand alone within the tradition. It is noteworthy that exactly
the same three terms occur in the lines we heard earlier from Psalm 98. The sage,
the wisdom teacher of Proverbs, is quoting the psalmist: “[God] will judge (yish-
pot) the world with righteousness (tsedeq) and the nations equitably (bemêsharîm)”
(Ps. 98:9). So the psalmist’s description of God’s judgment is present as a subtext
within the sage’s teaching, and the implication of its presence is this: Success means
using our power in the same way God does, to advance the cause of those whose
hands are weaker, whose voices are more muted than our own.

The book of Proverbs includes within the scope of its concerns and its au-
dience both the powerful and the vulnerable: on the one hand, kings and their
agents; on the other, the peasants who are subject to their actions. The genre of
proverbial speech was part of the official literature cultivated by ancient Near
Eastern monarchs; likely the proverbs were used in the education of young rulers
and courtiers. Accordingly, there are several thumbnail sketches of just kingship:
“Charmed speech is on a king’s lips; in judgment his mouth does not commit
treachery” (Prov. 16:10), and “It is an abomination for kings to act wickedly, for
with righteousness is a throne established” (Prov. 16:12). “With righteousness is
a throne established”—again, the language here is drawn from the psalms,
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which repeatedly assert that God’s throne is established with righteousness and
justice (Ps. 9:8, 89:15, 97:2). Here, as in Isaiah, the ideal for human kingship is
conformity with the reality of divine kingship.

The biblical sages resemble the prophets in keeping that ideal alive while not
propagating it naïvely. Their tradition preserves candid snapshots of bad monarchs:
“A growling lion and an attacking bear is a wicked ruler over a helpless people. A
leader lacking insight abounds in acts of oppression, but those who despise selfish
gain prolong their days” (Prov. 28:15–16), and “When the righteous abound, the
people rejoice; but when someone wicked is in power, a people groans” (Prov. 29:2).
Altogether, the biblical view of political authority as represented in both testaments
is realistic yet not cynical, and the fact that the tradition has that temper carries im-
plications for the church’s practice. If there is in the political sphere at least as much
evil as good, then that is all the more reason to keep educating for justice, and also
praying for it. It is a regular part of the fixed liturgy in Anglican tradition to pray
“for those in positions of public trust, that they may serve justice, and promote the
dignity and freedom of every person.”9 Doubtless many Christians regard such
prayer with a measure of skepticism, even in the very act of saying “Amen.” Cer-
tainly the news that comes from a city such as this one regularly makes prayer for
justice in government seem like wishful thinking. Yet as we have seen, there are
strong biblical grounds for praying thus. Moreover, if offered sincerely, those prayers
may serve as a hedge against the sin of cynicism, the willful foreclosing of hope for
ourselves and others. Some time ago, when a political scandal was receiving much
press coverage here (frankly, I have forgotten which scandal it was), one of my
friends, a citizen of another country, commented, “You Americans are so naïve. At
home we just assume that anyone who runs for public office is a scoundrel.” If we
are tempted to reconcile ourselves to that assumption, then our continued prayers
for those in public authority should move us to recognize that our situation is a
tragic one. It is a tragedy of national and international proportions if we have be-
come inured to the loss of a godly vision of justice in the political sphere.

Since we are meeting in this particular center of government, I will end by cit-
ing one especially moving expression of such a vision, located just a couple of miles
away. Abraham Lincoln’s words from his second inaugural address (1865), inscribed
on the walls of his memorial, bespeak a hope for justice, a hope tested and refined
perhaps through the most costly of American wars: “With malice toward none; with
charity for all; with firmness in the right, as God gives us to see the right, let us strive
on to finish the work we are in; to bind up the nation’s wounds; . . . to do all which
may achieve and cherish a just and lasting peace, among ourselves, and with all na-
tions.” The political visions of the biblical prophets, sages, and psalmists support us
in the conviction that embracing such a vision, even against much evidence, is not
naïve. Rather it represents a commitment to what “the zeal of YHWH of Hosts,”
working through human faithfulness, has yet to accomplish among us (Isa. 9:7).
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Chapter 3

Scriptural Texts

3.1 Two Psalms

Ellen F. Davis

Psalm 72

Psalm 72 conveys a positive vision of how Israel should be: a “kingdom of
right relationships,” the pattern set at the apex of political authority by the
just judgment and compassionate priorities of the king himself. Through the
king, God’s justice is channeled into human society.10

This is the last of many psalms associated with the royal house of David, which
cluster in the first half of the Psalter; an appended verse reads, “Here end the
prayers of David son of Jesse” (20).11 The psalm shows what might be called an
“ecological” view of justice; it promotes a vision of tsedeqah (“right relationship,
righteousness”) and shalom (“well-being, peace”) operative in both political and
agricultural spheres. A challenge for interpreters, perhaps especially those in the
contemporary context, is to discern the connection between those two spheres
as envisioned by the psalmist.

Early in the psalm, royal justice is imaged as being “like rain on mown grass”
(6), a metaphor that touches the core of existence in the semiarid uplands of
Israel. By the end of the psalm, that metaphor is literalized as prayer for “an abun-
dance of grain in the land; at the top of the mountains may it wave” (16). The
connection between the metaphor of the king’s justice, welcome as rain, and the
literal reality of a maximally productive land is made by the psalm speaking of
royal ideology or theology on two levels of operation: suprapolitical, or “mythic,”
and sociopolitical.

Several phrases seem exaggerated, pointing to a view of kingship that ex-
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ceeds historical reality: “May they fear you as long as the sun exists, while there
is a moon” (5), “May [the king’s] name be forever, enduring with the sun” (17).
Evocation of the heavenly bodies suggests the view, common throughout the an-
cient Near East, that the monarch is (or should be) the lynchpin of the cosmos,
the “sacred bridge” connecting the divine and human realms. In Jerusalem, that
ideal was represented in the placement of the royal house immediately adjacent
to God’s house, the temple; the king was to be a channel through which divine
blessing flowed from God, into the sacred precinct, and out into the land in an
almost physical sense. It is noteworthy that, while the topography of Jerusalem
appears quite dry to ordinary eyes, it was in the sight of the psalmists well wa-
tered: “There is a river whose streams make glad the city of God” (Ps. 46:5); pil-
grims drink “from [God’s] torrent-stream of delights” (Ps. 36:9).

At the level of social-political-economic ideology, the king is viewed as the
instantiation of divine wisdom. As in the story of Solomon’s judging between
two women who claimed one surviving baby, the king was charged by God to
be the prime executor of justice in the land (1 Kings 3:16–28). The biblical nar-
ratives of kingship regularly show first early promise that a given monarch might
fulfill that charge, then steady erosion of this hope. David first came to power
supported by “everyone in distress and everyone in debt and everyone who was
embittered” (1 Sam. 22:2)—all the peasants for whom Saul’s administration of
justice had failed. A generation later, David’s son Absalom gained support for his
own rebellion in exactly the same way, probably from children of peasants who
had once supported his father (2 Sam. 15:1–6). Another generation later, Re-
hoboam had an opportunity to relieve the acute pressure his father, Solomon, had
imposed on the peasant farmers through forced labor. When he failed to take that
opportunity, the new king was abandoned by the ten tribes of the northern king-
dom of Israel (1 Kings 12:1–19).

Multiple stories show that Israel’s peasant farmers were acutely aware of
the king’s responsibility for justice and directly responsive to failures of justice.
In an agrarian economy, when justice fails in high places peasants become
highly vulnerable to land loss. The prominent inclusion in every biblical law
code of provisions to limit long-term indebtedness, land forfeiture, and debt
slavery makes clear that this complex of ills was a systemic problem that an-
cient Israel never overcame (Exod. 21:2–11; Lev. 25:13–55; Deut. 15:1–18). How-
ever, the poet of Psalm 72 shows what “the system” could look like: justice
flowing from God, through the Israelite king and out into a land prospering
under the hand of a people free to work it and committed to its care, genera-
tion after generation. Even foreign rulers honor this just monarch (11). The idea
that fruitful fields require a just government on national and international scales
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gains power today in light of the contemporary global agricultural crisis result-
ing from industrial production practices that increasingly impoverish small
farmers, damage or exhaust local water supplies, and drastically reduce the fertil-
ity of the arable soil.

In Christian tradition, this psalm, like others referring to Davidic kingship,
is seen to be redolent with messianic imagery. The tribute of other kings (10–11)
comes to be interpreted as a typological foreshadowing of the homage of the magi
(Matt. 2:1–12), and the royal name enduring forever (17) as the name of Jesus.12

The blessing of the nations is held to be realized in the universal fellowship of
believers who confess this name, for which ever greater universality is desired; and
it is in submission to his spiritual kingship that true and lasting justice is found.
Implicit in such an account is the deeply held Christian belief that humans can-
not simply grasp justice for themselves but must receive it as a gift of grace in love.
The Old Testament too makes it clear that justice is not the normal modus
operandi for humans but is rather behavior that must be taught by God. How-
ever, too sharp a contrast with Islamic views should not be drawn here: Chris-
tians also believe that it is a natural inclination of humans to long for justice and
to accept it when it is given.

Of Solomon

721 Give the king your justice, O God,
and your righteousness to a king’s son.

2 May he judge your people with righteousness,
and your poor with justice.

3 May the mountains yield prosperity for the people,
and the hills, in righteousness.

4 May he defend the cause of the poor of the people,
give deliverance to the needy,
and crush the oppressor.

5 May he live while the sun endures,
and as long as the moon, throughout all generations.

6 May he be like rain that falls on the mown grass,
like showers that water the earth.

7 In his days may righteousness flourish
and peace abound, until the moon is no more.

8 May he have dominion from sea to sea,
and from the River to the ends of the earth.

9 May his foes bow down before him,
and his enemies lick the dust.
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10 May the kings of Tarshish and of the isles
render him tribute,

may the kings of Sheba and Seba
bring gifts.

11 May all kings fall down before him,
all nations give him service.

12 For he delivers the needy when they call,
the poor and those who have no helper.

13 He has pity on the weak and the needy,
and saves the lives of the needy.

14 From oppression and violence he redeems their life;
and precious is their blood in his sight.

15 Long may he live!
May gold of Sheba be given to him.

May prayer be made for him continually,
and blessings invoked for him all day long.

16 May there be abundance of grain in the land;
may it wave on the tops of the mountains;
may its fruit be like Lebanon;

and may people blossom in the cities
like the grass of the field.

17 May his name endure forever,
his fame continue as long as the sun.

May all nations be blessed in him;
may they pronounce him happy.

18 Blessed be the LORD, the God of Israel,
who alone does wondrous things.

19 Blessed be his glorious name forever;
may his glory fill the whole earth.

Amen and Amen.
20 The prayers of David son of Jesse are ended.

Psalm 82

Psalm 82 is a unique and surprising psalm, portraying divine justice dramat-
ically through the scene of God’s confronting other members of the “con-
gregation of El,” that is, the divine assembly (a concept rarely evoked in the
Bible). The point of the confrontation is that rendering just judgment and
thus granting deliverance to the poor and defenseless is the indispensable and
nonnegotiable criterion by which the true God is recognized and acknowl-
edged, in Israel and “among all the nations.”

24 Scriptural Foundations
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This psalm is unique in that its setting is the divine council, a mythic concept at
home in the ancient Near East but only rarely evoked in the Bible. When it is
evoked, it seems to be done so for its shock value. The psalmist uses it to make
a point in the strongest possible terms: that justice is fundamental to God’s “iden-
tity” and self-manifestation to humanity. The verb shafat (“exercise judgment, do
justice”) occurs four times. First, Israel’s God “exercises judgment in the midst
of the divine beings” (1). Further, justice is the substance of the challenge he ad-
dresses to them: “How long will you judge unjustly?” (2); “Do justice for the
poor.” (3). But they fail to rise to the challenge: “They don’t know; they don’t
discern.” The consequences of their darkness are so great that “all the founda-
tions of the earth are shaken” (5).

The message of this remarkable psalm, with its risky rhetoric teetering on
the edge of pagan myth, is that the great differential in the cosmos is between
the proper working of the world when the powerful are responsive to the claims
of justice and the fundamental threat to the whole created order when they are
not. Therefore the gods who do not “get it” are deposed, toppled from their em-
inence: “You will die like a human, fall like one of the rulers” (7). God’s pro-
nouncement of doom in the heavenly realm is obliquely addressed to us humans;
the powerful among us are subject to the same judgment as the fallen deities.

A human voice erupts suddenly at the end of the psalm: “Rise, O God; judge
the earth! For you are the One who will inherit all the nations” (8). That demand
expresses the deep longing that generates—or perhaps is receptive to—such a
strange vision of the divine. The longing for God’s just kingdom has intense and
lingering resonance in Christian scripture and prayer, ringing through the Lord’s
Prayer (“Your kingdom come”) and persisting to the penultimate verse of the New
Testament, which is another urgent plea: “Come, Lord Jesus!” (Rev. 22:20).

A Psalm of Asaph

821 God has taken his place in the divine council;
in the midst of the gods he holds judgment:

2 “How long will you judge unjustly
and show partiality to the wicked? Selah

3 Give justice to the weak and the orphan;
maintain the right of the lowly and the destitute.

4 Rescue the weak and the needy;
deliver them from the hand of the wicked.”

5 They have neither knowledge nor understanding,
they walk around in darkness;
all the foundations of the earth are shaken.
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6 I say, “You are gods,
children of the Most High, all of you;

7 nevertheless, you shall die like mortals,
and fall like any prince.”

8 Rise up, O God, judge the earth;
for all the nations belong to you!

26 Scriptural Foundations
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3.2 Twelve Verses from the Qur’≥n

Mustansir Mir

There are more than fifty verses in the Qur’≥n on justice and rights; all occur
in short passages and none seem to summarize the rest. Hence a selection of
verses needs to be discussed in order to convey the substance of the Qur’≥nic
perspective on the subject. The first two verses (al-Nis≥’ 4:58, 59), the ≥y≥t al-
umar≥’, or rulers’ verses, designate justice as an obligation of rulers and refer
to a duty of the ruled to obey just rulers and those who manage community
affairs in accordance with the Qur’≥n and the exemplary guidance (Sunna)
of the Prophet. These verses also characterize justice as an integral part of
am≥na, the trust of governance. The following ten verses visualize justice in
three domains: justice to oneself, justice in one’s relationship with God, and
justice to one’s fellow humans. The first two domains are indicated in al-
An‘≥m 6:152, al-T.al≥q 65:1, and al-Baqara 2:229, whereas the last domain is the
theme of a larger number of verses. The three clusters of verses also serve to
determine the basic attributes of the Qur’≥nic conception of justice, its sphere
of application, and its near total commitment to impartiality.13

The Qur’≥n offers no explicit definition of either “justice” or “rights,” yet
these are by no means unknown concepts in the scripture. It is recognized

that human beings have an innate understanding of fairness, and the Qur’≥nic
imperative to establish a just basis for action therefore involves a constant remind-
ing or refreshing of the memory, dhikr. Law in the Qur’≥n is not mere prescrip-
tion, but intimately linked to—indeed a subset of—ethics (al-Nis≥’ 4:135) and is
typically expressed in hortatory and admonitory modes. The call to justice is an
invitation to explore its meaning in relationship to practical situations; indeed, the
Qur’≥n is averse to theorizing in isolation from practice. The purpose of its injunc-
tions is to bring justice through a moral reform that is built on taqwa, self-restraint
through the reverential fear of a merciful and just God (al-M≥’ida 5:8).

Although not available as an abstract definition, but rather cast as an in-
vitation, the Qur’≥nic understanding of justice is not without substance. A just
order is one that is properly ordered in mutuality and equilibrium, where each
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element is in its proper and bounded place (al-T.al≥q 65:1; al-Baqara 2:229). There
must be reciprocity between rights and duties, between humans as recipients and
as agents of fair dealing; a key term in the Qur’≥nic vocabulary of justice is that
of the mπz≥n, the “balance” (al-∫adπd 57:25; al-Mut.affifπn 83:1–3).

In some ways, it may appear that the Qur’≥nic balance is weighted differ-
ently from that of post-Enlightenment thinking about justice. Rooted in a God-
oriented emphasis on an ethic of obedience to duties (al-Nis≥’ 4:59), it can be
argued that in the Qur’≥n human rights arise from, and in this respect are sec-
ondary to, obligations owed to God and, under God, to other humans. Impor-
tant in this regard is the concept of am≥na, “entrustment,” in the sense of
something that belongs to somebody else but is given temporarily into one’s keep-
ing with a recognition that it will need to be returned eventually to its owner (al-
Nis≥’ 4:58). If all fulfill this entrusted accountability by carrying out their duties,
justice will be established as the rights of all are upheld. Thus, in most cases, rights
and duties are correlative in the Qur’≥n, though some human rights—for exam-
ple, the right to inheritance, or maintenance of a family—have an existence of
their own irrespective of the fulfillment of obligations. Human rights and obli-
gations (…aqq al-‘abd) alike, though, are subject to the …aqq All≥h, the rights of
God, which are also God’s prerogatives exercised over humans; God Himself owes
no obligation to creatures.14

al-Nis≥’ 4:58, 59

The two ≥y≥t al-umar≥’ address the rights and responsibilities of those who are
“in charge of affairs” (uli’l-amr). The phrase refers to those who “have” author-
ity rather than those who “are charged” with authority; it does not necessarily
imply a specific designation of people either by God or by the people. The pre-
cise interpretation of uli’l-amr has been much discussed within the Islamic ex-
egetical tradition: whether, for example, it refers simply to state authorities or
in a dual sense to leaders in temporal affairs and to leaders in Islamic law. It 
is clear, though, that the two verses complement one another: The first speaks
of the duties of rulers, while its sequel teaches the need for the ruled to obey
the rulers. The second verse is the only occasion that the Qur’≥n enjoins obe-
dience to the amr, in contrast to the numerous injunctions to obey God and
the Prophet.15

458 God commands you to render the trusts to whom they are due, and,
when you rule between people, to rule with justice.

28 Scriptural Foundations
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59 Obey God and obey the Messenger and those charged with authority
among you. Should you dispute over a matter among yourselves, refer it to
God and the Messenger—if you do believe in God and the Last Day.

al-An‘≥m 6:152

The injunction in this verse to speak truly (which may refer particularly to giv-
ing evidence) immediately follows a reminder of the importance of fair dealing
in commercial transactions.

6 152 When you speak, speak with justice, even if it be to someone close 
to you.

al-T.al≥q 65:1; al-Baqara 2:229

Both these verses locate justice in the due observance of the limits, …ud√d, estab-
lished by God. This term came to be used technically for the penalties ascribed
to certain crimes that were subsequently elaborated on by jurists on the basis of
indications in the Qur’≥n, but the meaning here is set more broadly within a view
of justice as depending on the right ordering of social space. The first verse also
makes clear that justice is inbuilt within the human being.

651 Whoever transgresses the limits of God does verily wrong his own soul.

2229 These are the limits ordained by God. So do not violate them. If any
do violate the God-ordained limits, verily they are the transgressors.

al-Nis≥’ 4:135

This verse exemplifies the exhortation by which the Qur’≥n presents the imper-
ative of justice, warning against the waywardness or capriciousness (hawa) that
can lead believers astray.

4135 O you who believe! Stand out firmly for justice as witnesses to God even
if it be against yourselves, your parents and your relatives, and whether it be
(against) rich or poor. For God can best protect both. And follow not the
desire (of your hearts) lest you swerve. If you distort or decline to do justice,
God is well aware of all that you do.
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al-M≥’ida 5:8; al-Mumta…ana 60:8; al-An‘≥m 6:115

These three verses each link the practice of justice to the purposes of God and
the believers’ relationship with him. The first, where justice is seen to approxi-
mate taqwa (reverential fear of God) resonates with the Qur’≥nic belief that “good
and evil are not equal” and that injustice should be repelled by “that which is bet-
ter.”16 In the second verse, the negation of divine proscription should be inter-
preted as a positive exhortation to equitable dealing. The third verse teaches that
justice and righteousness constitute God’s holiness.

58 Let not the hatred of a people make you swerve away from justice. Be just,
for it is closest to righteousness, and fear God, for God is well aware of all
that you do.

608 God forbids you not from dealing kindly and justly with those who have
not fought you over your faith nor evicted you from your homes. For God
loves those who are just.

6 115 And the words of thy Lord find fulfillment in truth and justice. None
can change His words.

al-Na…l 16:90

This verse juxtaposes justice, ‘adl, with beneficence, i…s≥n, which means being
good to others. Set alongside and able to modify the formal structures of legal
justice, the method of isti…s≥n enables a flexible approach to be adopted in situ-
ations where the rules may lead to unfairness. Whereas justice is mostly regulated
by the Sharπ‘a, isti…s≥n is not constrained by conformity to formal rules, though
it is expressive of the values of the Sharπ‘a.17

1690 God commands justice and beneficence, and giving (of your wealth) to
kith and kin, and He forbids indecency, lawlessness and evil.

al-∫adπd 57:25; al-Mut.affifπn 83:1–3

Both these verses epitomize justice in terms of the balance, mπz≥n, signifying both
equilibrium and a standard to judge between right and wrong. This relates also
to divine judgment: God will himself set up a mπz≥n to weigh the souls of hu-
mans on Judgment Day.18
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5725 We sent Our Messengers with clear signs and sent down with them the
book and the balance in order to establish justice among people.

831 Woe to those that deal in fraud; 2 when they receive by measure from oth-
ers, they exact full measure, 3 but when they have to give by full measure to
others, they give less than due.
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3.3 Two New Testament Texts

Michael Ipgrave

These two widely disparate New Testament texts are often referred to to-
gether as expressing contrasting attitudes to the state—in the first, accep-
tance of the Roman imperium as an order established by God; in the second,
triumphant celebration of its anticipated overthrow by God—yet they also
share three features. Both speak specifically to the Christian community; nei-
ther text is directly addressed to those with political responsibilities—that
would be a development which had to wait until the postbiblical, and espe-
cially the post-Constantinian, tradition. The two texts also agree in stress-
ing that a just God is the ultimate source of authority in the political sphere:
In Romans, the ruling powers are seen as worthy of obedience because they
are part of an order instituted by God, while in Revelation the same powers
are to be judged for having usurped the place of God. Finally, both are gov-
erned by the fervent Christian hope that the just God would shortly estab-
lish his justice through the triumphant coming of Christ to reign in glory;
against this horizon, all earthly rule is ephemeral.

Romans 12:14–13:14

In the context of a wider discussion of the life of the church, Paul addresses the
responsibilities of members of the church to the state authorities, which are

seen as existing by God’s permission and to serve God’s purposes. The core text
that Christian tradition has isolated in discussions of church–state relations is
13:1–7, but this must be relocated in the wider context of the whole passage to
understand its significance within Paul’s view of Christian discipleship.

The core text’s teaching of obedience to governing authorities can be ana-
lyzed in three parts: a general injunction to submission (1a), a rationale for sub-
mission (1b–5), and a practical illustration of the meaning of submission (6–7).

The general injunction is expressed through a verb in the third person and
has a potentially universal reference (“every person,” pasa psuchē) as its subject;
it appears in principle to refer to all human beings, though Paul clearly has the
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Roman Christians primarily in mind. The “governing authorities,” exousiai hu-
perchousai, are in the first place the structures of the Roman Empire, particularly
as they impact on the everyday life of Christians. Some commentators have raised
the question whether Paul may also be making an allusion to angelic exousiai that
control the life of nations, but this remains unproven and unlikely. The attitude
to the authorities that is taught by the text is that of “subjection.” The verb used
for this, hupotass∂, is one of a series in this passage that all derive from the root
tag-, indicating an overall ordering of affairs. “Subjection” in this sense means the
acceptance of a particular place within a scheme of things; it is distinguished from
the stronger concept of “obedience” (hupakou∂), which implies beyond external
compliance an interior assent to authority. Thus Paul leaves open a space for dis-
sent in the forum internum of the human soul.

The rationale for this subjection is developed in two stages: one that rests
directly on a theological foundation (1b–2a), and one that begins from pruden-
tial considerations, though the argument here too returns to a theological point
(2b–5). In the theologically grounded rationale, the tag- roots feature prominently
to emphasize an “appointment” by God that reflects the language of the prophetic
tradition, for example, Deutero-Isaiah on Cyrus, or Jeremiah on Nebuchadnez-
zar (Isa. 45:1–7; Jer. 43:10).19 The argument is based on an acceptance of God’s
sovereignty and teaches the validation of political authority through its location
within the divine order. It is unwarranted to draw from this a general principle
of invariable and absolute submission to the state; on the contrary, if the exist-
ing authorities transgress this divine order, it would follow that they are no longer
worthy of submission. The transition to a prudential argument is marked by the
threat of “judgment” (krima) in 2b; it is more plausible to interpret this as the
judgment of the state rather than that of God. Similarly, the reference to the au-
thority as God’s “servant,” diakonos (4), should be taken to indicate the ruler’s
subservience to God rather than as a suggestion that through his governance he
is carrying out God’s will in a form of Christian ministry.20

The core text concludes with an insistence on the importance of paying taxes
(6–7). The assumption here is that these are in fact being paid by the Roman Chris-
tians; Paul seems to be echoing Jesus’s teaching on the respective payments due
to God and to Caesar.21 Like Jesus, his argument leads him to a general conclu-
sion that draws a distinction between rendering the outward marks of submission
(“taxes,” opheilai; “revenue,” phoros) and demonstrating a submission that is from
within (“respect,” phobos; “honor,” timē ); the latter is due especially to God.22

If the central verses 13:1–7 are linked to those that provide their preceding
and following context, it becomes increasingly implausible to see them as teach-
ing in any abstract sense the divine institution of the state. The entire passage
12:1–13:14 is a description of the transformation that is associated with being God’s
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people in Christian discipleship. Political responsibility is indeed part of this, but
Paul also speaks of overcoming evil with good (12:14–21) and of love as fulfilling
the law (13:8–10). It is then possible to develop this contextual reading to say that
the political authorities of this text are not so much “ordained” by God as they
are placed within his order as challenges precisely to test the quality of Christian
discipleship.

Such a reading can then also be applied to another key New Testament
passage. While Paul’s Roman Christians are living peaceably under Roman rule,
in the First Letter of Peter the same injunction to submission (hupotagēte) is
addressed to the church in a situation of suffering, where the challenge to Chris-
tians is to continue to practice good in the face of evil (1 Pet. 4:12ff ). While Paul
himself does not explicitly address the question of what a Christian response
should be when the authorities exceed the bounds of God’s “ordering,” diatagē
(a silence perhaps not unconnected with his status as a Roman citizen), 1 Pe-
ter enjoins passive obedience for the faithful in a situation of “fiery ordeal.”23

Nevertheless, this too is not an absolute submission: We know in particular
from the early martyrological record that it did not extend to acquiescence in
the state-ordained cult of the divine emperor. Even within the teaching of sub-
mission to human authority, limits had to be set to safeguard and honor God’s
exclusive rights.

In terms of the Christian community’s own positioning, the situation ad-
dressed by Romans 13 is one where the ruling authorities are seen as “them,” but
a “them” set within the ordering of “our God” (unlike Rev. 18, where the author-
ities are a “them” actively opposed to and by “us” and “our God”). When the Ro-
man imperium eventually formed an alliance with the Christian Church, it was
then easy to reread the text in that changed situation as referring no longer to
“them” but to another aspect of “us.” That is to say, it provided a theological val-
idation of “our” state expressed through the ministry of the Christian emperor;
in subsequent periods, the authority so endorsed was the “godly magistrate” or,
in our own times, the modern democracy seeking a common good.

If Romans 13 is heard as a transformational call to Christians living in the
context of a state that, whatever its character, is subject to the higher author-
ity of God, then it seems that three ways of interaction are open to the Chris-
tian community. The usual pattern will be one of obedience to the state set
within the institution of God, an expression of the peace and order that God
wills for his world. Whenever possible, Christians are also called to participa-
tion in civil society through the promotion of gospel values and through work-
ing together with others to seek the common good, “taking thought for what
is noble in the sight of all,” kala en∂pion pant∂n (12:17) Exceptionally, Christians
will be called on to show disobedience to the state when it steps beyond or acts
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contrary to the divine institution or closes down the civil space within which
the common good may be sought; in the New Testament, this disobedience
seems always to be passive for humans; but there may also be times when active
resistance is called for.24

1214 Bless those who persecute you; bless and do not curse them. 15 Rejoice
with those who rejoice, weep with those who weep. 16 Live in harmony with
one another; do not be haughty, but associate with the lowly; do not claim
to be wiser than you are. 17 Do not repay anyone evil for evil, but take
thought for what is noble in the sight of all. 18 If it is possible, so far as it de-
pends on you, live peaceably with all. 19 Beloved, never avenge yourselves,
but leave room for the wrath of God; for it is written, “Vengeance is mine,
I will repay, says the Lord.” 20 No, “if your enemies are hungry, feed them;
if they are thirsty, give them something to drink; for by doing this you will
heap burning coals on their heads.” 21 Do not be overcome by evil, but over-
come evil with good.

131 Let every person be subject to the governing authorities; for there is no
authority except from God, and those authorities that exist have been insti-
tuted by God. 2 Therefore whoever resists authority resists what God has ap-
pointed, and those who resist will incur judgment. 3 For rulers are not a terror
to good conduct, but to bad. Do you wish to have no fear of the authority?
Then do what is good, and you will receive its approval; 4 for it is God’s ser-
vant for your good. But if you do what is wrong, you should be afraid, for
the authority does not bear the sword in vain! It is the servant of God to ex-
ecute wrath on the wrongdoer. 5 Therefore one must be subject, not only
because of wrath but also because of conscience. 6 For the same reason you
also pay taxes, for the authorities are God’s servants, busy with this very thing.
7 Pay to all what is due them—taxes to whom taxes are due, revenue to whom
revenue is due, respect to whom respect is due, honor to whom honor is due.

8 Owe no one anything, except to love one another; for the one who
loves another has fulfilled the law. 9 The commandments, “You shall not
commit adultery; You shall not murder; You shall not steal; You shall not
covet”; and any other commandment, are summed up in this word, “Love
your neighbor as yourself.” 10 Love does no wrong to a neighbor; therefore,
love is the fulfilling of the law.

11 Besides this, you know what time it is, how it is now the moment
for you to wake from sleep. For salvation is nearer to us now than when we
became believers; 12 the night is far gone, the day is near. Let us then lay
aside the works of darkness and put on the amour of light; 13 let us live hon-
orably as in the day, not in reveling and drunkenness, not in debauchery
and licentiousness, not in quarrelling and jealousy. 14 Instead, put on the
Lord Jesus Christ, and make no provision for the flesh, to gratify its desires.
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Revelation 18

This text, in marked contrast to Romans 13, declares that Rome (“Babylon”), with
all its economic and commercial power, stands condemned in the light of God’s
justice. It is less ambiguous than the earlier text and also is far less influential in
Christian history. Indeed, it is easy to see Revelation as marginal to the tradition,
though its ferocious imagery of destruction and judgment powerfully represents
an apocalyptic strand that has resurfaced from time to time.

The text takes the form of a taunting song over the imagined fall of Rome,
which is identified with Babylon as the oppressor of God’s people. As for the He-
brew prophets, luxury and oppression are linked together, particularly in the
“trade in human lives” (13) of slavery. The action of judgment and punishment
is throughout taken not by humans but by God, as a punishment for Rome’s ar-
rogance, her usurpation of the place of God: “I rule as a queen” (7). There is no
call on Christians to revolt or even to disobey, but simply to “come out of her”
(4), that is, to be separate from a sinful society, and also to “rejoice” (20) in God’s
judgment.25

181 After this I saw another angel coming down from heaven, having great
authority; and the earth was made bright with his splendour. 2 He called out
with a mighty voice,

Fallen, fallen is Babylon the great!
It has become a dwelling place of demons,
a haunt of every foul spirit,
a haunt of every foul bird,
a haunt of every foul and hateful beast.
3 For all the nations have drunk
of the wine of the wrath of her fornication,
and the kings of the earth have committed fornication with her,
and the merchants of the earth have grown rich from the power of

her luxury.
4 Then I heard another voice from heaven saying,

Come out of her, my people,
so that you do not take part in her sins,
and so that you do not share in her plagues;
5 for her sins are heaped high as heaven,
and God has remembered her iniquities.
6 Render to her as she herself has rendered,
and repay her double for her deeds;
mix a double draught for her in the cup she mixed.
7 As she glorified herself and lived luxuriously,
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so give her a like measure of torment and grief.
Since in her heart she says,

“I rule as a queen;
I am no widow,
and I will never see grief,”

8 therefore her plagues will come in a single day—
pestilence and mourning and famine—
and she will be burned with fire;
for mighty is the Lord God who judges her.

9 And the kings of the earth, who committed fornication and lived in luxury
with her, will weep and wail over her when they see the smoke of her burn-
ing; 10 they will stand far off, in fear of her torment, and say,

Alas, alas, the great city,
Babylon, the mighty city!
For in one hour your judgment has come.

11 And the merchants of the earth weep and mourn for her, since no one buys
their cargo anymore, 12 cargo of gold, silver, jewels and pearls, fine linen, pur-
ple, silk and scarlet, all kinds of scented wood, all articles of ivory, all articles
of costly wood, bronze, iron, and marble, 13 cinnamon, spice, incense, myrrh,
frankincense, wine, olive oil, choice flour and wheat, cattle and sheep, horses
and chariots, slaves—and human lives.

14 The fruit for which your soul longed
has gone from you,
and all your dainties and your splendour
are lost to you,
never to be found again!

15 The merchants of these wares, who gained wealth from her, will stand far
off, in fear of her torment, weeping and mourning aloud,

16 Alas, alas, the great city,
clothed in fine linen,
in purple and scarlet,
adorned with gold,
with jewels, and with pearls!
17 For in one hour all this wealth has been laid waste!

And all shipmasters and seafarers, sailors and all whose trade is on the sea, stood
far off 18 and cried out as they saw the smoke of her burning

What city was like the great city?
19 And they threw dust on their heads, as they wept and mourned, crying out,

Alas, alas, the great city,
where all who had ships at sea
grew rich by her wealth!
For in one hour she has been laid waste.
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20 Rejoice over her, O heaven,
you saints and apostles and prophets!
For God has given judgment for you against her.

21 Then a mighty angel took up a stone like a great millstone and threw it
into the sea, saying,

With such violence Babylon the great city
will be thrown down,
and will be found no more;
22 and the sound of harpists and minstrels and of flutists and trumpeters
will be heard in you no more;
and an artisan of any trade
will be found in you no more;
and the sound of the millstone
will be heard in you no more;
23 and the light of a lamp
will shine in you no more;
and the voice of bridegroom and bride
will be heard in you no more;
for your merchants were the magnates of the earth,
and all nations were deceived by your sorcery.
24 And in you was found the blood of prophets and of saints,
and of all who have been slaughtered on earth.
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3.4 Seven a…≥dπth

Timothy J. Winter

The a…≥dπth (plural; singular, …adπth), regarded as the second scripture of
Islam, are records of the words and actions of the Prophet Muhammad, as
distinct from the word of God recorded in the Qur’≥n. They are of immense
bulk, totaling perhaps a million separate reports. A subcategory, represented
by one of the texts here, is the …adπth qudsπ, “holy …adπth,” where the Prophet
conveys the words of God in a narrative not in the Qur’≥n.26 Although, as
with the Qur’≥nic text, political matters take up only a small proportion of
the …adπth literature, the Prophet’s situation as a ruler provides them with a
context rooted in the real-life situation of a political community.

The a…≥dπth demonstrate the transformation brought about in Arabian soci-
ety through the Prophet’s ministry. Against the Arabian background, it is

clear that he represented not continuity with what was before so much as radi-
cal opposition to his people’s previous values: He required his listeners to reject
all that had been familiar to them, to shift from one end of the religious spec-
trum to the other, as they were called to focus their beliefs on the reality of the
life that God gave beyond death.

“The Prophet, upon whom be peace, prayed for pardon for his people, and
received the reply: ‘I have forgiven them all but acts of oppression, for I shall
exact recompense for the one who is wronged, from his oppressor.’ ”27

In the Qur’≥n, God is just and requires justice; but he is also forgiving and re-
quires forgiveness; in fact, the Qur’≥n’s references to the latter property outnum-
ber those on justice by a ratio of approximately ten to one.28 Islamic theology has
not always been clear on how the ensuing tension is to be resolved. “My Mercy
outstrips My wrath” is a well-known divine saying, but one that nonetheless is
far from abolishing God’s wrath.29 Indeed, a righteous indignation about injus-
tice is integral to the prophetic representation of God’s qualities, and from the ear-
liest moments of its revelation the Qur’≥n links God’s expectations of his creatures
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to justice toward the weak. Often the same texts are explicitly eschatological, af-
firming that those who do not uphold God’s justice in this world will be at its
receiving end in the next.

Indigenous Arab religion can expect a stern retribution, given that its de-
mands are for tribal solidarity, not for the upholding of universal canons of jus-
tice.30 The idol cannot demand justice, only retribution (tha’r); the prophetic
vocation therefore links the destruction of paganism with the establishment of a
code of justice overturning Arab norms by refusing to discriminate between the
tribes. This …adπth is to be read against the background of clan vendettas: Instead
of seeking collective retaliation against a miscreant’s tribe, the victim of injustice
should appeal to the new law and to recall that all apparent imbalances will have
a just settlement at the judgment seat.

“There is an act of charity (∞adaqa) to be given for every joint of the human
body; and for every day over which the sun rises there is a reward of a ∞adaqa
for the one who establishes justice among people.”31

Justice (‘adl ) is due balance (i‘tid≥l ), impartiality—the same word used to describe
the balance of the body’s four humors. When these are in balance, right think-
ing and health are the consequence; when they are not, the Qur’≥n speaks of the
last day when “their tongues, their hands and their feet will bear witness to what
they used to do” (al-N√r 24:24).

To purify the body from the disorders that both engender and result from
sin, a system of worship is gifted in revelation, which culminates in the placing
of the forehead, the symbol of human pride and self-oriented thought, upon the
earth. The tongue “gives charity” by praising God and by speaking words of rec-
onciliation. The hands do so by working to earn a lawful income and by striving
to right wrongs in society. Taken together, the purifying “charity” offered by the
parts of the believer’s body always has a social impact, the highest aspect of which
must be to “establish justice,” not only by avoiding unbalanced temptations, but
also by working to establish a political order in which justice is safeguarded. Po-
litical work is thus conceived as a sacrifice. Political authority is not “sought” in
the conventional profane understanding, for a …adπth says, “Do not seek politi-
cal power, for if you obtain it by seeking it, it will be given power over you.”32

This refers to a selfish, egotistic pursuit (…ir∞) of power rather than to the selfless
seeking of power for the sake of the establishment of justice for others.33 The
model is the Prophet, who endangers himself in order to establish God’s justice
in a feuding Arabia and who ends his life in holy poverty, despite the advantages
he could have gained from having been born into the aristocracy:

“I have forbidden injustice for Myself, and have made it forbidden amongst
you, so do not oppress one another.”34

40 Scriptural Foundations

17463-Justice&Rights  8/21/09  1:26 PM  Page 40



Here God himself is speaking: This is a so-called holy …adπth (…adπth qudsπ).35 The
text establishes that the “political” life is not dissociated from the “religious,” not
just because the believer should recognize an integrated set of values in all he or
she does, but also because by cultivating the political virtues we conform ourselves
to the “qualities of God.” Hence the often-cited …adπth, “Emulate the qualities
of God.”36 In this somewhat Platonic understanding, the ground of ethics is in
God, whose detailed moral excellences are the source of human values.

The alternative is seen, at least by As…‘arπs, as a form of dualism. The ruler’s
subjects may thus recognize his actions as moral by reference to revelation and
will consider any injustice as a blasphemy against God. Leaving political decisions
to individuals who reject justice as a blessing grounded in a heavenly archetype
is to cultivate the mentality of Pharaoh, who “exalts himself in the land” and “di-
vides its people into groups” (al-Qa∞a∞ 28:4).

“Umm Salama narrated, ‘God’s Messenger, upon him be peace, never went
out of my house without raising his eye to the sky and saying, “O Lord God!
I seek refuge in You lest I stray or be led astray, or slip or be made to slip, or
cause injustice or suffer injustice, or do wrong or have wrong done to me.”’”37

The Prophet, as a saintly being who has “emulated God’s qualities,” must
manifest his justice as well as his mercy. Here Islam and Christianity tread very
different paths. The Christ of the Gospels, despite incidents such as the “cleans-
ing of the Temple,” preaches a passive witness; the Prophet of Islam also receives
persecution patiently, yet strives to establish justice politically, with a mercy that
may come through rigor.38 No doubt this is not the result of a deep clash between
ideals, but rather the consequence of incommensurable contexts: Islam too ad-
vocates nonconfrontation when believers are oppressed by a massively powerful
empire, and Christians have moved away from the pacifism of the Gospels, fear-
ful of the consequences of failing to control tyrants.39 Yet in the founding sto-
ries the differing emphasis is clear. Some Muslims have regarded this as grounds
for reproach: According to Shabbir Akhtar, “a Muslim face to face with a Pilate
would have given the Roman chap a lot more to do than merely wash his hands,”
a view that neglects the cautious stance of classical Muslim jurists over resistance
against overwhelming odds.40

But a characteristically Muslim optimism about the reformability of struc-
tures is also, no doubt, at work.41

“God’s Messenger (upon him be peace) said: ‘Whoever sees something he
dislikes in his ruler (amπr) should be patient, because whoever leaves the com-
munity ( jam≥‘a) even by one fraction, and then dies, has died the death of
the Age of Ignorance ( j≥hiliyya).’ ”42
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This …adπth forms part of a substantial body of revealed texts that seem to insist
on political quietism in the face of misconduct by rulers. Unsurprisingly, it lay
at the center of a storm of controversy. Most Sunnπ scholars maintained the view
that once a caliph had been chosen (ikhtiy≥r), it became unlawful for Muslims
to rebel against him. For the ∫anafπs (the most widespread school of law), “if the
ruler is oppressive, or corrupt, he is not to be deposed”; this was due to the fear
of civil war (fitna), the besetting evil of the Age of Ignorance before Islam. This
quietism was resisted by the Mu‘tazilite and Kh≥rijite sects, by many Twelver
Shπ‘ites, and also by some Sh≥fi‘π Sunnπs.43 The institutional separation of the
‘ulam≥’ class (ahl al-qalam), who were funded by their own mortmain endow-
ments (awq≥f ), from the ruling family and its military formations (ahl al-sayf ),
which reached its peak in the Ottoman theory and practice of religious statecraft,
nonetheless gave the preachers the duty of condemning the sultan’s abuses and
defending the interests of the poor and weak.44

In the late twentieth century the classical Sunnπ view came under fire from
radical reformers. Khomeini, departing from Sunnπ and Shπ‘π tradition, advanced
a theory of governance by the religious scholar (vil≥yet-e faqπh), while in the Sunnπ
world, individuals frustrated by the religious establishment’s reluctance to chal-
lenge abuses by postcolonial regimes repudiated the old quietism and advocated
militant struggle against governments that, they held, were answerable to West-
ern powers rather than to the values of their own subjects and were hence unwor-
thy of Muslim allegiance. Typically, and ironically, it seems that this sea change
in Muslim political thought is the result of Western influence.45

God’s Messenger, upon him be peace, then made the rounds of the House,
and prayed two rak‘as of prayer. Then he went to the Ka‘ba, and, holding
its door-jamb, said: “What do you think I will do?” They replied: “The son
of a brother, and the nephew of a mild and merciful man!” [This exchange
was repeated three times.] Then God’s Messenger, upon him be peace, said:
“I declare, as did Joseph: ‘There is no blame upon you this day. God shall
forgive you; and He is the most merciful of the merciful.’ ” And they left the
mosque as though they had been raised from their graves.46

The tension between justice and forgiveness is given an iconic representation by
this account of the Prophet’s approach to the defeated Meccans, a moment that
is the political culmination of his career. The Meccan elite had sought to assas-
sinate him and to eliminate his fledgling community in Medina. Now helplessly
in his power, they must have expected annihilation, in accordance with the accepted
Arab principles of vendetta. Instead, they are freed and are not taken to task for
their actions. Even Hind, wife of the Meccan leader Ab√ Sufy≥n, a woman who
had paid for the assassination of the Prophet’s uncle ∫amza and had then chewed
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on his liver on the battlefield of U…ud, was not punished. Instead, the Prophet
chooses to quote Joseph’s words, spoken as he forgave his errant brothers who
were finally in his power in Egypt. Such a scene recalls the moral arguments that
surrounded Nelson Mandela’s Truth and Justice Commission in South Africa.47

The rule of a corrupt ethnic elite was at an end; the policy of fomenting discord
between tribal groups was terminated. As the Prophet goes on to say, “People are
all the children of Adam, and Adam is of dust.”48 What purpose would be served
by strict justice?

Major symbolic moments in the history of Mecca are often given eschato-
logical significance. The city itself is a sanctuary (…aram), declared such “on the
day God created heaven and earth.”49 As such it stands a little outside human jus-
tice. For many jurists, those who seek asylum in the city’s mosque may not be
dislodged, whatever their crime. And the …ajj is clearly an anticipation of the
Judgment, when all shall congregate to stand before God. Muslim eschatology
represents the same tension between justice and forgiveness. On the one hand,
it insists that “whoever has done an atom’s weight of good, or evil, shall see it”
(al-Zalzala 99:7–8), for “there is no injustice on that day” (Gh≥fir 40:17). Yet on
the other hand, justice is tempered. The principle that God’s mercy outstrips his
wrath dominates the scene, and, as with the conquest of Mecca, the figure who
represents the inclusion of forgiveness in God’s justice is the Prophet. Just as he
offers an amnesty to the sinners of Mecca, Muslim orthodoxy believes that he in-
tercedes for humanity before the judgment seat. Terrified of God’s justice, hu-
manity takes refuge beneath the Prophet’s banner, as he is the only one who is
not saying “Myself! Myself!” Instead, he cries, “My Lord! Save! Save!” and the
strict application of God’s justice appears to be set aside in favor of mercy. The
Mu‘tazilites, preoccupied with justice above all other divine qualities, were
obliged to reject these a…≥dπth.50 But for mainstream Sunnπ sources, it is thus,
supremely, that the Prophet becomes “God’s Beloved” (∫abπb All≥h).51

God’s Messenger, upon him be peace, said: “I smile because of two men from
my nation, who shall kneel in the presence of the Lord of Power. One of
them says, ‘O my Lord, grant me retaliation for the wrong which my brother
did to me.’ And God says: ‘Give your brother that in which he was wronged.’
‘O Lord,’ he says, ‘none of my righteous works remain.’ Then God the
Exalted says to the man who made the demand: ‘What shall you do with your
brother, seeing that none of his righteous works remain?’ And he replies: 
‘O my Lord! Let him bear some of my burdens in my stead!’” And God’s
Messenger wept, as he said: “Truly, that shall be a fearsome Day, a Day when
men have need of others to bear their burdens!” Then he said: “God shall
say to one who made the request: ‘Lift up your head, and look to the Gar-
dens!’ This he does, and he says, ‘O my Lord! I see high cities of silver, and
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golden palaces wreathed about with pearls! For which Prophet shall they be,
or which saint or martyr?’ And he said: ‘They belong to whomsoever pays
me their price.’ ‘O my Lord,’ he says, ‘And who possesses such a price?’ ‘You
possess it,’ he replies. ‘And what might it be?’ he asks, and He says: ‘Your
forgiveness of your brother.’ ‘O my Lord!’ he says, ‘I have forgiven him!’
Then God the Exalted says: ‘Take your brother’s hand and bring him into
Heaven.’” Then God’s Messenger recited His word: “Fear God, and make
reconciliation among yourselves.”52

The last of the a…≥dπth presented here is also an eschatological text, in this
case explicitly so as it describes a scenario at the final judgment seat. It starts from
the principle that everybody will be required to give restitution to victims for the
wrongs they have caused, envisaging in effect a kind of trading of actions in the
next world. However, in this text the strict workings of justice are transcended,
as somebody with no good deeds to trade in still is granted entry into heaven
through his brother’s forgiveness. Once again, the metajustice of God is activated
through a readiness to forgo retaliation: In Islam, justice is always serious, but
mercy can never be set aside.

Adjacent to the doctrine of intercession in the classical theology manuals
is the concept of radd al-maz. ≥lim, the “Restoration of Wrongs.” We shall be bur-
dened, not only with direct punishment from God, but also with the sins that
others are relieved of in order to compensate them for our wrongdoing against
them. On that day, “God shall take the horned sheep’s case against the hornless
one.”53 Here, according to this well-attested …adπth, humans as well as God have
an opportunity to forgive.

Toward the close of the classical Friday sermon, the preacher recites the
Qur’≥nic passage, “God enjoins justice and goodness” (al-Na…l 16:90). The first
is clearly not sufficient or the second would not have been mentioned. Islam’s is
a God of justice but also of mercy. The extent to which the latter virtue can over-
ride the former in political life can only be defined in a very limited way in books
of law. In Islamic legal culture, which grants the judge more discretion than the
heavily statutory jurisdictions of the West, the judge has much room for mercy.
In the religion of wisdom and compassion, which deeply trusts human beings,
it is no surprise that the judge should have been given this privilege. But his re-
sponsibility is grave, and if he is to escape God’s own rigor, he must first defeat
his ego. Sufism, the schoolroom of the selfless virtues, thus becomes the most fun-
damental juristic science.
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Notes to Part I

1. This essay is based on the inaugural Multaqa Sultan Haji Ahmad Shah
Lecture, Kuantan, October 14, 2002, an event organized by the Institute
of Islamic Understanding, Malaysia.

2. See also the comments on these verses by Mustansir Mir in chapter 3.2 in
this volume; al-Nis≥’ 4:58, 59.

3. E.g., an-Nawawi, Riyadh as-Salπhin, 81:679, in Muhammad Zafrulla
Khan, ed., Gardens of the Righteous (Manchester: Routledge, 1995), 137.

4. al-Bukh≥rπ, 3:592.
5. See, e.g., Mohammad Hashim Kamali, Islamic Law in Malaysia: Issues and

Developments (Kuala Lumpur: Ilmiah, 2000), 203–20; and, Kamali, Free-
dom of Expression in Islam (Cambridge: Islamic Texts Society, 1997),
87–106, 212–50.

6. Further comments on …isba and na∞πha can be found in Kamali, Freedom
of Expression in Islam.

7. It is no coincidence that activist poet-priest Daniel Berrigan is one of
Isaiah’s more perceptive modern interpreters. See his Isaiah: Spirit of
Courage, Gift of Tears (Minneapolis, MN: Fortress, 1996).

8. The books of Joshua through Kings.
9. The Book of Common Prayer, 390; cf. 384, 387, 820–22.
10. Biblical translations both here and for the New Testament texts later are

from the New Revised Standard Version.
11. As in Isaac Watts’s hymn: “Jesus shall reign where’er the sun / Does his

successive journeys run; / His kingdom stretch from shore to shore, / Till
moons shall wax and wane no more.”

12. Translations are from Abdullah Yusuf Ali, The Holy Qur’an: English
Translation and Commentary (Lahore: Shaikh Muhammad Ashraf, 1934),
with minor idiomatic modifications by Mohammad Hashim Kamali.

13. Citations to psalms will be made parenthetically in text.
14. Mohammad Hashim Kamali, Principles of Islamic Jurisprudence (Cam-

bridge: Islamic Texts Society, 1991), 348, explains the distinction: “The
Right of God is so called not because it is of any benefit to God, but
because it is beneficial to the community at large and not merely to a
particular individual.”

15. In Shπ’a interpretation, obedience to “God and the Messenger” also in-
volves obedience to the imams.

16. Fu∞∞ilat 41:34. The principle of “repelling [evil] by that which is better,”
idfa billatπ hiya a…san, expresses the Islamic belief that good deeds have
the capacity to erase bad deeds and can be applied even to limit the ap-
plication of just retaliation (qi∞≥∞), albeit the latter already has built into
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it the limitation of proportionality as compared with the pre-Islamic
blood feud.

17. Kamali, Principles of Islamic Jurisprudence, 245, translates isti…s≥n as “eq-
uity in Islamic law” but notes a distinction between this and Western con-
ceptions of equity based on natural law: “Isti…s≥n . . . is an integral part
of the Sharπ‘a, and differs with equity in that the latter recognises a natu-
ral law apart from, and superior to, positive law.”

18. al-Anbiy≥’ 21:47; al-A’r≥f 7:8–9. Al-Mut.affifπn 83:1–3 itself leads immedi-
ately to a mention of “the Day.”

19. “Instituted,” tass∂ (1b); “resist,” antitass∂ (2a); “appointment,” diatagē (2a).
20. Diakonos is unlikely to have any technical Christian meaning here, and

Ernst Käsemann shows that throughout this passage Paul is using the “vo-
cabulary of Hellenistic administration.” Käsemann, Commentary on Ro-
mans, trans. G. W. Bromiley (London: SCM, 1980), 353.

21. Mark 12:17, and parallels—the same verb apodid∂mi occurs in both the
Gospels and the Epistle.

22. Phobos and timē in the New Testament are generally reserved for God.
23. Acts 16:37, 22:25–28, though against this must be set Philippians 3:20:

“our citizenship is in heaven.” Pur∂sis—the same word as in Revelation
18 for divine punishment of the enemies of God’s people.

24. Even in Revelation 18, the resistance to the state enjoined for humans is
passive—though it correlates with an active opposition to Rome on the
part of God.

25. Cf. Jeremiah 51:45, where the prophet in God’s name summons his peo-
ple out of Babylon.

26. Other a…≥dπth are referred to as …adπth nabawπ, utterances of the Prophet
himself.

27. al-Tirmidhπ, ∏m≥n, 59.
28. Mu…ammad Fu’≥d ‘Abd al-B≥qπ, al-Mu’jam al-Mufahras li-alf≥z al-Qur’≥n

al-Karπm (Cairo: Dar al-Kutub al-Mi∞riyya, 1939), 234, occurrences of the
root gh-f-r, contrasted with 28, for ‘-d-l. The …adπth literature also suggests
a major disparity: A. J. Wensinck and J. P. Mensing, Concordance et in-
dices de la tradition musulmane (Leiden: E. J. Brill, 1936–88), 4:528–40 (gh-
f-r); 4:151–55 (‘-d-l ). Despite the crudity of this statistical exercise, the
discrepancy is suggestive.

29. al-Bukh≥rπ, Taw…πd, 13; Muslim, Tawba, 14.
30. Cf. the pagan tribesman’s cry: “I am of Ghaziyya; if she be in error, then

I will err; And if Ghaziyya is guided aright, I go right with her!” Toshi-
hiko Izutsu, Ethico-Religious Concepts in the Qur’≥n (Montreal: McGill-
Queens University Press, 1966), 55. This is precisely the “my country right
or wrong” of twentieth-century j≥hiliyya. For Arabian tribalism, see fur-
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PA RT I I

EVOLVING TRADITIONS

W hat were the pressures that generated the continuing development of
Muslim and Christian reflection on justice and rights? As the following

presentations by Vincent Cornell and John Langan show, the primary horizons
in both traditions were intrareligious conflicts rather than the external presence
of the true “religious other.” It was the urge to define and contain heresy or
schism, the challenge of relating political and religious authority, and—conflat-
ing these two—the felt need for unity to be apparent in both church and state,
in both dπn and dawla, that motivated theologians’ thinking and writing in this
area. Cornell and Langan, respectively, stress that for Muslims the main prob-
lem was posed by other Muslims, and for Christians by other Christians.

This point is largely borne out in the four texts of chapter 6, unambigu-
ously so in the first, third, and fourth. Thus Augustine is seen struggling theo-
logically with the political realities of the Donatist schism; al-Ghaz≥lπ seeks a way
of recognizing and delimiting the scope of heresy within a fiercely contested
Islamic space; Luther tries to identify the role under God of political government
in a Christendom whose unity is shattered by the Reformation. Only the second
text, ibn Lubb’s responsum from fourteenth-century Spain, is set in an interre-
ligious rather than an intrareligious context; yet here too the argument is directed
toward an internal Islamic disputation, and it is quite possible that no real dhimmπ
is involved, that the “religious other” is just a theoretical construct.
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Chapter 4

Religious Orthodoxy and Religious Rights 
in Medieval Islam: A Reality Check on 

the Road to Religious Toleration

Vincent J. Cornell

Allah, Allah!
Save the Muslim way of life!
The accursed enemy has overcome us
And Qarmat.π propaganda has spread throughout the land!

A ccording to several historical sources, this urgent plea was sent in 1058 CE

by the ‘Abb≥sid caliph al-Q≥’im bi-Amrillah to the Turkish warlord Tughril
Beg (d. 1063), the founder of the Seljuq dynasty of sultans. It refers to the cap-
ture of Baghdad by forces loyal to the F≥t.imid caliph al-Mustan∞ir (d. 1094), a
Shπ‘ite Muslim of the Ism≥‘πlπ sect, who ruled Egypt, part of the Arabian Penin-
sula, and a significant portion of the Levant. Upon their conquest of Baghdad,
the Ism≥‘πlπ forces mandated the Shπ‘ite call to prayer and proclaimed the name
of the F≥t.imid caliph in the Friday sermon. The vizier of the ‘Abb≥sid caliph and
many of his officials were executed in a gruesome manner. More than a century
later, ‘Im≥d al-Dπn al-K≥tib al-I∞fah≥nπ (d. 1201), the personal secretary of the
Ayy√bid sultan Sal≥… al-Dπn, who eliminated the last vestiges of the F≥t.imid state,
wrote of these events: “The sunna of [the F≥t.imid general] was a hideous one,
and almost extinguished the divine light. This was because he insisted on calling
people to follow the bastard in Egypt.”1

The capture of Baghdad by a Shπ‘ite army is important because it led to
Tughril Beg’s reconquest of the city and the establishment of the Seljuq sultanate,
which dominated Iran and Iraq for nearly a century. The Seljuq period is im-
portant for Islamic political history because it witnessed the legitimation of the

17463-Justice&Rights  8/21/09  1:26 PM  Page 51



sultanate, which became the dominant form of the Islamic state from the
eleventh century until modern times. It is also important for economic history
because it witnessed the spread of the iqta’ (parcel) system of land tenure that
dominated the rural economies of the Muslim world until modern times. Finally,
it was a key period in the establishment of the ideology of Sunnπ orthodoxy,
which remains important to this day. Although both Muslim and non-Muslim
scholars have claimed that there is no orthodoxy in Islam, the concept of Sunnπ
orthodoxy was central to Seljuq ideology. State (dawla), political order (ni.z≥m),
and religion (dπn) were all interconnected under the Seljuqs, and the defense of
Sunnπ Islam provided a major rationale for Seljuq rule. In Arabic, the term sult.≥n
literally means “holder of power.” Typically, a sultan was a person who came to
power by force of arms. Hence the office of sultan enjoyed less legitimacy than
that of caliph or imam. This is why sultans before the fall of the ‘Abb≥sid caliphate
in 1258 had to be sanctioned by the caliph and why, even after the fall of the
caliphate, the Maml√k sultans of Egypt kept ‘Abb≥sid descendants on hand in
Cairo to legitimize their rule. Histories of the Seljuq state make it clear that the
sultan was expected to provide five functions in return for his power: (a) to be
obedient to Sunnπ Islamic principles; (b) to express loyalty to the ‘Abb≥sid
caliph; (c) to promote social order throughout the realm and protect Muslim
lives and property; (d) to patronize Sunnπ religious scholarship; and (e) to put
down heretics and social deviants, who followed “bad religion” (Persian bad-dπn).2

Historians of the Seljuq period are nearly unanimous in noting that the Seljuq
rulers were required to maintain “pure religion” (Persian p≥k-dπn) and a concept
called in Persian niku-i‘tiq≥d, literally “ortho-doxa” or “right belief.” The histo-
rian Mustawfi Qazwini (d. before 1339), who wrote in the Mongol period and
looked back on the Seljuq period nostalgically, compared the creedal purity of
the Seljuqs with their predecessors and with certain of their successors, whose
morals and religion he described as mulawwath, literally “sullied.”3 He even de-
scribed Tughril Beg, who in reality had only a bare minimum of religious knowl-
edge and did not speak Arabic, as “pure of belief and pure of creed” (i‘tiq≥d-i p≥k
wa safa-yi ‘aqid≥t).4

The great vizier and organizer of the Seljuq state, Niz. ≥m al-Mulk (d. 1092)—
literally, “Organizer of the Kingdom”—was noted for being of “pure religion” and
for having a “Muslim heart” (musalman-dil ).5 He established madrasas, such as
the great Niz. ≥miyya madrasas of Nishapur and Baghdad, for the propagation of
Sh≥fi‘π jurisprudence and patronized the Sufis, who were useful to him in spread-
ing Sh≥fi‘π law, Ash‘arπ theology, and Sunnπ principles among the public. The first
vizier of the Seljuqs, ‘Amπd al-Mulk (“Support of the Kingdom”) al-Kundurπ 
(d. 1064), was noted for his doctrinal partisanship (ta’assub). He asked Tughril Beg
to have Shπ‘ite Islam cursed from the pulpits of Khurasan. He also asked that a
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curse be made from the pulpits against Ash‘arπ theologians. As a methodological
sectarian of the ∫anafπ rite, he was strongly biased against Sh≥fi‘π jurisprudence.
For a time, he succeeded in having both Sh≥fi‘π jurists and Ash‘arπ theologians ban-
ished from Khurasan.6 After the assassination of the pro-Sh≥fi‘π vizier Niz. ≥m al-
Mulk in 1092, the ∫anafπ of the Seljuq regime launched another inquisition that
led to the purge and execution of many Sh≥fi‘π jurists. The famous Sunnπ theolo-
gian, Ab√ ∫≥mid al-Ghaz≥lπ (d. 1111), was a product of this environment. The sec-
tarian conflict between Sunnπ Muslim and Sunnπ Muslim led him to write Fay∞al
al-tafriqa bayn al-Isl≥m wa al-zandaqa (“The Sword of Discrimination between
Islam and Heresy”).7 Despite the fact that the Seljuq era was one of the most in-
fluential periods of Islamic history in the development of law, theology, and Su-
fism, one could still be persecuted or killed for belonging to the wrong faction,
having the wrong theology, or following the wrong school of law.

The point of this introduction to the politics of religion in the Seljuq pe-
riod is to demonstrate that theology and law both matter in Islam and that the-
ological issues cannot be artificially separated from legal and political conflicts.
The determination of whether one’s religion was “pure” or “soiled” was all too
often an issue of policy that was overseen by jurists. This is why the ∫anbalπ ju-
rist and theologian ibn Taymiyya (d. 1328) felt so strongly that religious doctrine
should not be adjudicated in courts. When discussing traditional Islamic resources
for pluralism, it is important to remember that few if any of the premodern the-
ories of the just state in Islam were realized and that such models represented the
hopes and dreams of their authors more than the reality on the ground. Models
of the state that corresponded more or less to reality, such as al-Ghaz≥lπ’s apolo-
gia for the sultanate, tended to be exercises in realpolitik that sought to make the
best of a bad situation. In the medieval Islamic world as in medieval Europe, rulers
were often mercurial, judges often served the interest of their patrons more than
the general interest, and officials such as muftπs, who were ostensibly indepen-
dent, could lose their jobs or even their lives if they questioned the system. Islamic
history is replete with examples of the misfortunes that befell jurists and religious
leaders who became too independent.

The stark and often embarrassing realities of Islamic history are an impor-
tant corrective to two types of anachronism. The first anachronism is fundamen-
talism, which artificially collapses the distance between the religious present and
the religious time of origin. A typically fundamentalist approach is to take mod-
ern concepts such as civil society or human rights and project them back onto
the scriptural sources of Islam without regard for accuracy or for institutional de-
velopments that would call the anachronistic use of such concepts into question.
The sign of the fundamentalist approach is a reified statement about normative
religion, such as “Islam supports human rights.” Besides ignoring the question
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of how the concept of right is expressed in the Qur’≥n, the Sunna, and Islamic
history, such a statement presumes there is a “correct” Islam that is discernible
in the scriptures and that the “wrong” Islam of the historical tradition can be ig-
nored. One does not need to read Foucault to realize that this modern version
of the Seljuq notions of p≥k-dπn and bad-dπn is a tool of authoritarianism and a
product of the politics of knowledge.

The second type of anachronism is apologetics, which similarly takes mod-
ern Western concepts such as pluralism or freedom of expression and seeks to find
examples of these notions in the writings and practices of the historical tradition
of Islam. For example, an apologist could counter my description of sectarian in-
tolerance in the Seljuq period by pointing out that in Maml√k Egypt a petitioner
could consult ∫anafπ, M≥likπ, Sh≥fi‘π, and ∫anbalπ jurists one after the other and
follow the decision of whichever jurist one wanted. This is true, but this coun-
terexample does not prove the existence of the Western concepts of pluralism or
freedom of expression in Maml√k Egypt. The same state that maintained toler-
ance among the schools of Islamic law allowed the exoteric theologian ibn
Taymiyya to be persecuted at the behest of the Sufis. Before discussing whether
the “right” to religious freedom was present in medieval Islam, one must first un-
derstand what the concept of “right” means (both then and now) and how the
differences between the medieval Islamic and modern notions of right affect the
application of the concept today.

According to John Rawls in A Theory of Justice, a conception of right “is a
set of principles, general in form and universal in application, that is to be publicly
recognized as a final court of appeal for organizing the conflicting claims of moral
persons.”8 Although it has sometimes been asserted that premodern Islam did not
have a theory of rights, a concept of right can be found in the Qur’≥n. One place
where such a concept can be found is in the following verse: “Oh humankind! Re-
spect your Lord, who created you from a single soul, and created its mate from it
and from which issued forth many men and women. So respect God and the
wombs, by which you ask recompense of one another” (al-Nis≥’ 4:1). In other verses,
the concept of right, which is designated by the Arabic term …aqq, is more explicit,
as in the following: “Do not take a human life, which God has made sacred, other
than as a right (ill≥ bi-l-…aqq); this He has enjoined upon you so that you might
think rationally” (al-An‘≥m 6:151). Moral philosophers and legal theorists agree that
the concept of right does not stand alone but that it also involves the concepts of
duty and obligation. All three of these notions—right, duty, and obligation—are
found in the Qur’≥nic treatment of rights. The Arabic term …aqq can mean “right,”
“truth,” or “justice.” The idea that all created things possess rights as part of their
ontological nature is fundamental to the Qur’≥nic conception of justice. As such,
the rights that are mentioned in the Qur’≥n call forth specific obligations as corol-
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laries to the acknowledgment of their status as a right. The semantic range of …aqq
involves both a right to a particular good and a right against someone in the pursuit
of that good. Both of these notions are implicit in the concept of ‘adl, another term
for justice in the Qur’≥n. The Qur’≥nic meaning of ‘adl corresponds closely to the
Aristotelian notion of justice, which carries the connotation of “fairness” or “eq-
uity.”9 In a previously published article, I suggested that the Qur’≥n affirms the God-
given natural rights of life, dignity, and freedom of choice, along with the corollary
duty of mercy and the reciprocal obligation of justice.10

However, as Jeremy Bentham stated, “Right is with me the child of the
law. . . . A natural right is a son that never had a father.”11 Rights in practice do
not exist in a vacuum; each right that is enjoyed by a person requires a specific
obligation from another. In addition, the granting of a right to a person implies
the restriction of the rights of the other—at least to the extent that the other is
prevented from violating the rights of the right holder. The mere fact that the
concept of right exists in the Qur’≥n does not necessarily mean that it has been
employed adequately in Islamic practice. Nor does it necessarily mean that the
concept of right in Islam means the same thing that it does in Western political
philosophy. To make a proper comparison, one must first look at the concept of
legal rights in the West, where most of the pioneering philosophical work on
rights has been done. A greater understanding of the philosophical notion of le-
gal rights can shed light on apparent contradictions and ambiguities in the treat-
ment of the right of religious dissent in Islam.

For the purposes of this discussion, let us look at just one example of how
a philosophically clearer understanding of legal rights can sharpen our under-
standing of the right of religious freedom in Islam. In the Anglo-American legal
tradition, one of the most influential definitional treatments of legal rights can
be found in the work of Wesley N. Hohfeld.12 According to Hohfeld, the phrase
“P has a right to X” has four possible meanings. These possibilities are logical pos-
sibilities and are not considered culture bound. In contemporary legal theory, they
are called Hohfeldian categories:

1. A right may be a privilege, or a bare liberty. In the context of the
right to religious freedom, this means that a Christian subject of
an Islamic state has no duty not to go to church on Sunday, or that
a Shπ‘ite subject of a Sunnπ state has no duty not to include the
phrase “Ali is the Friend of God” in his call to prayer. This is the
minimal category of legal rights.

2. A right may be a claim-right. In the context of religious freedom,
this means that officials of the Islamic state have a duty to allow
Christians and Jews to worship as they please. Legal philosophers
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further distinguish between claim-rights in personam and claim-
rights in rem. Claim-rights in personam are duties that are assign-
able to particular persons because of a stipulated right, such as the
duties incumbent on a signatory to a contract. A treaty or compact
that allows Christian subjects of an Islamic state to build churches
or sell pork in their own butcher shops is an example of a claim-
right in personam. Claim-rights in rem are duties that are incum-
bent in principle on everyone. Religious freedom as a claim-right
in rem would mean that the Islamic state would have an obliga-
tion to actively assist Christians or Jews in the practice of their
religion. This might include providing state funds for the construc-
tion of churches or synagogues or the prosecution of Muslim sub-
jects for desecrating Christian or Jewish places of worship. In
Western societies, violations of claim-rights are often punishable
by law in this way.

3. A right may involve the ability or power of an individual to alter ex-
isting legal arrangements. Rights that involve powers are usually
powers of office, as in the U.S. president’s right to cast a veto, or
rights of trusteeship, in which one has the right to act contractually
in the interest of another person. In the context of premodern Is-
lamic society, this right may include the power of the sultan to rene-
gotiate the terms of the agreement between the state and the Jewish
or Christian millets, internally autonomous religious communities.
Within a millet, it refers to the power of designated religious lead-
ers to determine the affairs of their followers. In Western democratic
societies, this right may potentially come into conflict with rights
of individual autonomy, such as freedom of expression.

4. A right may constitute a type of immunity from legal change. In
the context of religious expression in premodern Islam, this right
was most consistently applied with regard to Qur’≥nic provisions
that allowed the worship of the People of the Book (ahl al-kit≥b).
Interestingly, it was less consistently applied with regard to …adπth
accounts that mandated respect for the People of the Book and re-
lated prohibitions against molestation. Rulers who disrespected the
rights of their Muslim subjects tended to treat this right lightly as
well, up to Qur’≥nic limits.

The claim-right is most commonly regarded as the Hohfeldian category that
is closest to the notion of an individual right in political philosophy. A difficulty
with Hohfeld’s schema, however, is that it is narrow in scope and does not spec-
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ify the place of moral duties within the concept of legal rights. For example, a
well-known verse of the Qur’≥n states with regard to religious freedom, “There
is no compulsion in religion; true guidance is distinct from error; he who rejects
false deities and believes in God has grasped a firm handhold that will never break.
God is All-Hearing and All-Knowing” (al-Baqara 2:256). Muslim apologists fre-
quently overlook how ambiguous this verse is. There is no compulsion in reli-
gion; however, because true guidance is distinct from error, the believer in an
incorrect religion might be expected to find guidance eventually. What happens
if she does not do so?

In most interfaith discussions, the phrase “there is no compulsion in reli-
gion” is defined as implying a claim-right in rem. In this understanding, every
Muslim has a moral duty to let a Christian or a Jew practice her religion. How-
ever, is this really a claim-right? There is no stipulation as such in the text of the
Qur’≥n. Furthermore, the remainder of the verse strongly implies that God ex-
pects Christians and Jews to see the light and become Muslims. Therefore it is
just as logical to conclude that this verse implies a mere privilege or a bare lib-
erty and not a claim-right. Unlike a claim-right, which obliges Muslims to ac-
tively support Jews and Christians in the practice of their religion, a bare liberty
requires nothing but minimal tolerance or indifference: Christians and Jews are
free to practice their religion, but Muslims have no obligation to help them do
so. Even more, worship may be construed as the only practice they are entitled
to perform. A bare liberty confers no right to build churches or to accommodate
religious minorities in specific ways.

The effects of such ambiguities can be viewed historically in the different
approaches toward religious minorities in premodern Islamic states. It can also
explain the variety of interpretations of the concept of ahl al-dhimma (protected
or exempted groups) by Muslim jurists. The ∫anafπ jurist Ab√ Y√suf (d. 808),
who was legal advisor to the caliph H≥r√n al-Rashπd and who viewed the rights
of dhimmπs as claim-rights, was unequivocal in requiring that Jewish and Chris-
tian subjects of the ‘Abb≥sid state be treated with respect and leniency. The later
Mu‘tazilite Qur’≥n commentator Zamakhsharπ (d. 1144), however, saw the right
of Jews and Christians to practice their religion as a bare liberty. Not only did
he counsel against the use of state resources in constructing and maintaining
churches and synagogues, but he also advised treating dhimmπs with contempt
when they paid their jizya taxes, hoping that “in the end they will come to be-
lieve in God and His Messenger, and thus be delivered from this shameful
yoke.”13 The view of the Muftπ of Granada, ibn Lubb (d. 1381), appears to fol-
low Zamakhsharπ’s logic.14 For ibn Lubb, too, the right of Jews to practice their
religion appears to be a bare liberty and not a claim-right. He differs, however,
from Zamakhsharπ mainly in being more disengaged. Seeing the infidelity of the
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Jews as unlikely to change, he seems unconcerned with their eventual conversion
to Islam and instead falls back on the formula of the Qur’≥n: “To you your reli-
gion and to me mine” (al-K≥fir√n 109:6).

A different interpretation is provided by ibn Taymiyya, who concentrates
on the contractual relations between the Islamic state and the dhimmπs. In his le-
gal opinions on the subject of religious minorities, ibn Taymiyya takes as a prece-
dent the seventh-century “Covenant of the Caliph ‘Umar” with the Christians
of Syria. According to the terms of this covenant, the dhimmπs of Syria were
granted security of their persons, their families, and their possessions, although
they did not enjoy the same rights as the Muslims. This stress on the contractual
nature of the relations between the Islamic state and its religious minorities sug-
gests that for ibn Taymiyya the primary right of the Christians of Syria was a right
of immunity from legal change. In other words, subsequent rulers of Syria were
contractually bound by the Covenant of ‘Umar and thus lacked the power to
change the legal position of the Christians of Syria even if they wanted to do so.
But this was not all: The provisions of the contract of immunity also included
two specific claim-rights in personam. One was the right to demand from the state
the ransom of Christian and Jewish prisoners of war along with the ransom of
Muslims. This duty of the state was seen as a “most serious obligation” (‘azam
al-w≥jiba) by ibn Taymiyya, who negotiated with the Tatars to ransom dhimmπ
prisoners as full subjects of the Maml√k state of Syria. Another claim-right in per-
sonam was the right of the dhimmπs to free themselves from the Covenant of
‘Umar and claim equal status with the Muslims if they enlisted in the army of
the state and fought alongside the Muslims in battle. This last right was highly
unusual for ibn Taymiyya’s time and illustrates the close attention that ∫anbalπ
jurists like ibn Taymiyya paid to the letter of the law with regard to contractual
obligations.15

However, ibn Taymiyya was no liberal. He was extremely worried about
the effect of religious freedom on the Muslim public and the influence of Chris-
tianity on Islam. This can be seen in the following statement by Victor Makari,
who summarizes ibn Taymiyya’s views on religious minorities as they are ex-
pressed in his letters and fatw≥s:

[The Christians] managed to abscond from dutiful taxation; they intermin-
gled with the rest of the population; they blazed about in an insolent light.
They succeeded in occupying positions of power within the high places of
government, of financial administration and of national security. They put
their experienced skills for profit, and their crafty amiability to work for their
self-enrichment to the detriment of the Muslims. . . . The Jews, too, sell wine
to the Muslims in Cairo. In the public ceremonies of their cult, they jostle
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one another ostentatiously where the banners of Islam are unfurled. Their
religious practices, and even their edifices which were becoming increasingly
numerous, were dangerously encroaching.16

In short, ibn Taymiyya was caught between his fear of dhimmπ influence and his
respect as a jurist for the claim-rights of the Christians and Jews of Syria in per-
sonam. He personally agreed with the caliph ‘Umar, who said of the dhimmπs:
“Humiliate them, but do no injustice to them” (adhilluhum wa l≥ tazlimuhum).17

This would imply a bare liberty with respect to religious freedom. However, he
could not bring himself to overlook the agreement drawn up between ‘Umar and
the Christians of Syria. The Prophet Muhammad said of such agreements: “As
for one who oppresses a covenanter (mu‘ahidan), diminishes his right (in-
taqasahu …aqqahu), charges him with a burden he cannot fulfill (aw kallafahu
fawqa taqatihi), or takes something from him without his consent, I will be the
proof against him on the Day of Judgment.”18 According to the principles of
∫anbalπ jurisprudence followed by ibn Taymiyya, the opinion of the Prophet
trumps the opinion of the caliph ‘Umar. However, the Sunna of the Prophet did
not trump the opinion of ‘Umar to the extent that ibn Taymiyya advocated the
claim-rights of dhimmπs in rem. Relations with dhimmπs, he said, were to be held
strictly to the limits of their contract and no further. There was no question of
the Maml√k state’s supporting religious minorities, even to the extent that they
had done so far.

Ibn Taymiyya’s moral dilemma brings us back to the problem of religious
difference among Muslims discussed at the beginning of this essay. For ibn
Taymiyya blames the “insolence” of the Christians on the F≥t.imid Shπ‘ites, who
gave them unwonted power in the first place. He blames the entry of dhimmπs
into the most important circles of governmental and economic life on the F≥t.imid
caliph al-Mu’izz (r. 953–75), the founder of Cairo, who consulted with advisers
of Christian origin.19 Using a classic example of the “slippery slope” argument,
ibn Taymiyya maintains that indulgence toward the Christians by the F≥t.imids,
and other religiously lax regimes, promoted the undermining of Islamic values
by allowing the adoption of Christian religious practices in Islam, such as
celibacy, monasticism, and pilgrimages to the tombs of saints. These practices
were picked up by the Sufis, who unwittingly acted as a fifth-column element that
diverted Muslims away from the teachings of the Prophet Muhammad. Such in-
novations weakened Islam and made it susceptible to the dangers it now faced
from the Tatars and other external enemies.20 Similar arguments are made by
Salafπ and Wahh≥bπ reformists today, who still rely on ibn Taymiyya’s fatw≥s. Ar-
guments of this type are also made by Muslim modernists, who otherwise have
little to do with ibn Taymiyya.
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In conclusion, what lessons can be learned from the preceding discussion?
First, the example of the Seljuqs and the moral dilemma of ibn Taymiyya demon-
strate that doctrinal and legal issues cannot be separated in the search for strate-
gies of toleration in Islam. The problem of acceptance with regard to other
religions is closely related to the problem of the acceptance of diversity within
the House of Islam itself. Theology does matter, although it tends to be ignored
by many contemporary Muslim intellectuals. I disagree with a senior colleague
from the Dar al-Islam Center in New Mexico, who said, when referring to the
subject of Islamic reform, “It is all about the Sharπ‘a.” Much is indeed about the
Sharπ‘a in Islam, and notions of the Sharπ‘a have an undeniably major role to play
in Islamic reform. However, Islam is also about theology, as it always has been.
In the premodern period, Sufis in North Africa and Muslim Spain were expected
to produce formal statements of doctrinal orthodoxy (‘aqπda) to prove that they
remained within the pale of Sunni Islam. U∞√lπ reformists in Morocco, who are
closer to Sufism than are other Salafπ Muslims, are fond of saying, “It is all about
‘aqπda.” The concept of ‘aqπda is at the intersection between law and theology.
It is a reminder that both are relevant to the direction that Islamic thought will
take in the coming years. Law and theology are the checks and balances of Islamic
discourse. Theology protects Islamic thought from legal casuistry, and the law pre-
vents theologians from second-guessing God.

Second, you will probably have guessed by now that I also disagree with our
friend and colleague Tariq Ramadan, who said in his latest book, “There is no
theology in Islam.” I believe that attention to Islamic theology is particularly im-
portant because, with respect to the right to dissent and the right to religious free-
dom, the record of Islamic law (i.e., the tradition of fiqh) is so equivocal. It is not
sufficient to respond, like the Muslim Brotherhood, that the historical tradition
of fiqh does not follow “real” Islam. At worst, such a statement is guilty of the
fundamentalist fallacy; at best, it falls into the fallacy of emotivism, where claims
and counterclaims are made with insufficient grounds to back them up. If reli-
gious intolerance is not part of “real” Islam, then it is incumbent upon Muslims
to make this statement true by reinterpreting Islam in a way that condemns in-
tolerance specifically. Such a project requires new hermeneutical strategies. I pro-
pose that such strategies may be more easily found in the theological traditions
of premodern Islam than in its legal traditions.21

Third, I believe that Muslims need to devote much more time than they
have so far to the study of Western moral philosophy. I have tried to show how
useful this can be by focusing on just one way of sharpening our understanding
of the concept of rights. We need to know what rights are before we can talk
about them meaningfully, and we need to know how concepts of rights differ
conceptually and over time before we can compare them. Otherwise, we fall prey
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to ideologues like Sayyid Qutb, who defined “freedom of conscience” as “free-
dom of consciousness”—that is, the “right” to be conscious of the ideology of
Islam as he saw it.22 In fact, I would go so far as to say that, today, the study of
Western legal and moral philosophy is more important for Muslims than the
study of classical Islamic philosophy. For me, Jeffrey Stout’s Ethics after Babel is
more relevant to the place of Islam in a world of pluralism than is al-Farabi’s
Views of the Inhabitants of the Virtuous City.

Finally, I remain a strong believer in the virtues of Islamic tradition when it
comes to issues of worship and spirituality. I am more pessimistic, however, with
regard to the chances of finding traditional Islamic solutions to the social and po-
litical problems of our times. Muslims should be concerned about authenticity and
should do their best to find resources in the traditions of the past to help them
solve the problems of the present. However, when such resources are not avail-
able, Muslims should be empowered to find new sources outside of Islamic tra-
dition or create them themselves. If Sharπ‘a and fiqh are to have continued
relevance today, Muslims may need a new school of Islamic jurisprudence to guide
their methodologies of legal practice. If Islam is to have a meaningful theology,
pace Tariq Ramadan, Muslims need new theological approaches to supplement
the efforts of figures such as Ash‘arπ or M≥turπdπ. Only thus can Muslims develop
an Islamic theology of toleration that is more than merely emotive.
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Chapter 5

Une Foi, Une Loi, Un Roi: Political
Authority and Religious Freedom in the

West, from Constantine to Jefferson

John Langan

The period from Constantine to Jefferson is complex and rich; within the
limits of this essay, the challenge is to find some key, a focus to enable us

to order our perceptions of this vast, contentious, and immensely important
block of time, which includes what are commonly characterized as the medieval
and early modern periods of European or Western history. A starting point can
be found in the famous slogan Une foi, une loi, un roi, which expressed the aspi-
rations of monarchist conservative Catholics in France during the Wars of Reli-
gion between Catholics and Protestants, which lasted for almost forty years in
the late sixteenth century.

In his opening address to the Estates General meeting in Orleans in De-
cember 1560, Michel de l’Hôpital, the newly appointed chancellor of France, ob-
served that “no sentiment is so deeply rooted in the heart of man as the religious
sentiment, and none separates one man more deeply from another.” After thus
acknowledging the importance of religion and the potential for social conflict that
it contained, he went on, “It is not the division of languages that separates king-
doms, but that of religion and law which makes two kingdoms out of one. Hence
the old proverb: One faith, one law, one king.”23 De l’Hôpital was addressing a
nation on the brink of civil war and was trying to satisfy widespread desires for
political peace and religious reform at a moment when political authority had
been gravely weakened by the death of two kings in the preceding year and a half.
But the maxim that he offered was presented as part of received wisdom, an “old
proverb,” not as an original reflection.24 It should be seen as expressing a widely
felt aspiration to live in a political unit that would be a coherent and harmonious
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social whole following one set of normative principles. This aspiration was not
confined to France but was common in Western Christianity. Speaking of the
sixteenth century, Joseph Lecler writes, “The Christian world of that time, though
already divided into nations, preserved in the main the sociological structure of
Christendom. The unity of faith remained the universal rule; it was also consid-
ered the most solid foundation for the unity of the State.”25

In the vision of Christendom, the political unit is to be led by an individ-
ual who possesses ultimate decision-making power and authority (the king) and
who rules in accordance with fair and generally recognized norms of justice (the
law). The state and society would be shaped by a common body of beliefs and
norms (the faith). It would thus be able to act as one body, but with a functional
differentiation of parts to accomplish different tasks and with some differences of
status. The moral and spiritual equality of persons before God affirmed in the cen-
tral Christian narrative and in numerous passages of the Gospels would be inter-
preted so as to allow and even require different treatment of men and women, of
children and parents, of insiders and outsiders, of high and low born. Law itself
would be a differentiated but harmonious structure in which the norms of church
or canon law, natural law, divine or scriptural law, human law, and custom would
direct people to the common good and the ultimate end of happiness found in
union with God. The enormous costs—humanitarian, political, economic—of a
prolonged period of civil war, costs that could easily be foreseen by those who had
observed the conflicts in Germany since Luther fixed his theses to the door of the
university church in Wittenberg in 1517, would be avoided and replaced by the ben-
efits of a period of religious, civic, and dynastic harmony. The sources of legiti-
macy for political authority (popular consent, dynastic descent, legal enactments,
and the religious blessing of the coronation ceremony) would be aligned so that
they converged on a single individual who would exhibit the appropriate kingly
virtues. But religious freedom as exercised both by dissident communities and by
autonomous individuals would be suppressed, at least in the public forum. The
kingdom would be populated by believing and (more or less) practicing Catholics,
who would be subjects of the Most Christian King and who would believe and
act in obedience to the religious teachings of the bishop of Rome.26 They would
be subjects, not citizens; people of faith, not philosophical skeptics.

We should pause to recognize the appeal of this unitary paradigm, not
merely to French conservatives who viewed the spread of the Reformation with
dread, but also to societies that yearn for unambiguous legitimacy in their core
institutions and that are averse to uncertainty and normative conflict. The yearn-
ing for a society free from normative dissonance is not confined to late medieval
Christians. It can be found in contemporary religious conservatives and in many
who look back on the Soviet Union, as well as among Islamic radicals. To large
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numbers of people, it will seem morally superior to the combination of ideals
from Babel, Vanity Fair, Jonestown, Waco, Las Vegas, and Hollywood, the never-
ending struggle of interest groups and the continuing barrage of conflicting opin-
ions and forms of propaganda offered by the contemporary media, which are
taken to be the characteristic expressions of modern liberal society.

Let this brief account of the unitary paradigm stand as an idealized sketch
of the dominant conception of social order in Christendom from the late fourth
century to the late eighteenth century. Let us admit the incompleteness of the
sketch, which leaves out the economic structures of society and the ways in which
they might influence the normative superstructure and which also leaves out the
continuing presence of minority and dissident groups, among whom the Jews
were particularly persistent and significant. The sketch brackets the persistent fail-
ure of Christendom to produce an enduring centralization of political power, to
realize the dreams and the hopes of Charlemagne and those latter rulers down to
the Habsburgs who dreamt of establishing a “universal monarchy.”

There was normally one king in France—usually in contest with the ruler
of the Holy Roman Empire of the German nation and with the king of Eng-
land—who was frequently attempting to expand French influence into Italy and
the Low Countries. But there were also many other kings in other parts of Eu-
rope, from Scotland to Hungary, and from Portugal to Sweden, as well as nu-
merous princedoms and urban republics, especially in Italy and Germany, that
had effective self-governance and that pursued more or less ambitious foreign poli-
cies. There was both one king and many kings, one sovereign ruling over his
(rarely her) subjects, and often ready to quarrel with other kings and peoples. The
plurality of monarchies in the formative period of Western civilization and the
plurality of nation-states in the subsequent period of modern nationalism and
imperialism were facts that protected diversity and probably encouraged cultural
creativity along with political anarchy and violence.

Support for the ideal of un roi affirmed both the appeal of political unity
within the monarchy and the separateness of this particular political unit as one in
a pluralistic world of states. Une loi flowed from the decisions and choices of the
unitary authority exercised by the king, and authority that was not absolute and be-
yond legal challenge (at least in the period before the rise of Renaissance absolutism)
and that depended for its secure exercise on the military ability and the political skills
of the monarch and his court. In line with the tradition of Roman law, the king
was the source of law and the protector of justice for all his subjects. In carrying
out these responsibilities, the king did not have arbitrary and unlimited power; he
was to be guided by other and higher laws—the law of God, the law of nature, the
law of the church—laws that he could neither ignore nor suspend. While not
achieving the stable guarantees of a constitutional political order, early European
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societies were not totalitarian. For one thing, they lacked the systems of commu-
nication and control that would have enabled their rulers to exercise the compre-
hensive control that totalitarian regimes in more recent years have aimed at.
Conversely, there was a strong normative basis for restricting royal and imperial
power, which was not to be obeyed when it conflicted with divine commands.

The difficult task of reining in royal power in a predemocratic and largely
illiterate society was in a special way the responsibility of the leaders of the church,
which provided the alternative form of power and authority during most of the
period we are examining. From the time of the famous rebuke of the Christian
emperor Theodosius I (379–95) by St. Ambrose, the bishop of Milan (which was
then the imperial capital), it was the task of church leadership to reprove the
monarch, to defend the liberty of the church, to offer protection to the victims
of abuses of political authority, and to proclaim the teachings of the Gospel and
the church as well as to consecrate the holders of royal power.27 In various emer-
gencies, this last responsibility could be extended to include choosing and depos-
ing the monarch. The classical statement of this separation of powers in the
Christianized Roman Empire is found in the letter of Pope Gelasius I (492–96)
to the emperor Anastasius in Constantinople: “There are two, August Emperor,
by which this world is ruled: the consecrated authority of priests and the royal
power. Of these the priests have the greater responsibility, in that they will have
to give account before God’s judgment seat for those who have been kings of
men.”28 The assumption of this letter—which was written at a time when the
main religious divisions in the increasingly disrupted Roman Empire were
within the newly dominant Christian community over Christological issues—is
that there is one community of faithful being led and governed by “the priests,”
and especially by the highest of the bishops, the bishop of Rome, and that this
community effectively coincides with the community ruled by the emperor, or
“the royal power.” This, with considerable simplification and idealization, is an
early form of the situation of one king, one faith, and one law. But it is also a
situation of two fundamentally distinct powers, or “swords,” that are intended
to be in harmony with each other but that can come into sharp disagreement.

In this form of the unitary paradigm we have been examining, there is a dis-
tinction of institutions (church and state) and of authorities (religious and politi-
cal). But, as we shall see, affirmation of a separate religious authority does not in
itself lead to religious freedom. What it led to in the course of the Middle Ages was
a series of conflicts over how to coordinate these two sorts of authorities, both in
the emerging nation states and in the more comprehensive realm of imperial poli-
tics. Popes and bishops contended for libertas ecclesiae, the freedom of the church
from secular control. Neither they nor the secular authorities were ready to accept
the religious freedom of individuals who held divergent or heretical views or who
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proposed to interpret God’s commands on their own authority and according to
the dictates of their own consciences. The schism between Eastern and Western
Christianity, between Constantinople and Rome, did not alter the fundamental
structure of the unitary paradigm; rather, it complemented the division of political
authority with a parallel division of religious authority. Though religious authority
was more clearly and reliably subordinate to political authority in the Byzantine Em-
pire of “New Rome,” its relation to political authority was drastically altered in those
regions of the East that had fallen under Muslim control. In the West, after the Gre-
gorian reform of the eleventh century, a strengthened papacy was able to make its
authority felt in the many kingdoms of the West so that the effective range of its
power was wider than that of any particular monarch. In addition, the papacy also
had both the resources and the vulnerabilities that resulted from its rule of the ter-
ritories in central Italy commonly referred to as the “papal states.”

What is fundamental for the Christian tradition in its various forms is the ex-
istence of a separate normative and institutional structure that could not be com-
pletely absorbed within the realm of the state and that accustomed Christian people
to think of the religious life of the community as proceeding under a distinctively
religious authority. We can think of the medieval papacy under such redoubtable
leaders as Gregory VII (1073–85) and Innocent III (1198–1216) as the preeminent
embodiment of such religious authority. But we should note that the belief that
religious authority should govern the lives and beliefs of Christians, and that this
authority should prevail over the demands of the state when these conflict with the
teachings of the religious community or with the demands of God laid down in
scripture, is powerful even in forms of Protestantism that were highly critical of
Rome and all its works and pomp, including its centralization of authority and its
reliance on juridical models in governing the community of Christ’s followers. Both
Catholicism and Protestantism produced numerous martyrs who were willing to
resist the powers of this earth, even to shedding their blood and laying down their
lives. They conceived of themselves not as affirming their own rights and their
beliefs and preferences but as acting in obedience to God, and not to men and
human institutions. They were acting in obedience to the authority of God and
Christ and the Bible and the church (which they linked to each other in different
ways, depending on their ecclesial identity and their theological positions); they were
also acting in accordance with their consciences.

One way of conceiving this diversity of types of religious authority is sug-
gested by the canonical distinction between the external forum and the internal
forum. The external forum is a realm of behavior, of acts whose validity depends
on conformity to publicly established laws and norms. This is the forum that is
of most pressing interest to legislators and political leaders. The internal forum
is a realm in which the believer attempts to discern the will of God and to re-
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spond to the complex moral demands of a situation in light of his or her con-
science. Religious authority is appropriate in both fora, even though Protestants
have been inclined to dismiss the religious character and the religious weight of
authority in the external forum, and Catholics have often shown a tendency to
regard reliance on appeals to conscience as an assertion of personal freedom and
preference against authority.29 The conscientious and faithful believer acts in a
certain way because he or she sees the judgment reached by conscience as itself
authoritative. The committed members of a religious body following the com-
mand of a superior or pastor act because they see both the command and the dis-
position to obey as having religious value.

The commitment to a duality or more of authorities is deeply embedded
in the Western tradition. The primary alternative (i.e., nonpolitical) form of au-
thority—religious authority—has presented itself in both prophetic and priestly
forms, that is, in forms that cherish and even emphasize critical independence
from political authority and in forms that model themselves in significant ways
on political authority. Religious authority is thus exercised in ways that range in
their social manifestations from enthusiastic anarchy to hierarchical and bureau-
cratic theocracy. Religious authority has resisted, not always successfully, the re-
curring desire of the state to reduce it to a quiescent and instrumental role. It has
frequently been ready to ask for special standing and protection when doing so
seemed to be to its advantage, but it has also been ready to resist the implications
of the unitary paradigm when these would deny it freedom of self-governance,
of open witness to the message of the Gospel, and of defining its belief and its
membership. For most thoughtful Christians, a situation in which the church
functions as no more than a department of the state is felt to be dishonorable and
disgraceful. For Christians concerned primarily with religious truth and religious
values, the core of the French dictum is une foi, not un roi. In many cases, they
were willing to accept division of the political realm and even expulsion from it.

Down through the centuries, Christianity has been fruitful in generating sec-
tarian bodies, groups of believers who were able to fashion stable and continuing
communities that had their own distinctive conceptions of religious authority.
They gave up the aspiration to have une loi and un roi, that is, a political regime
corresponding to their articulation of faith. The existence of such sectarian
churches or denominations, which have been especially numerous and important
in the English-speaking world—a fact that Voltaire noted in his famous descrip-
tion of England as a land of one sauce and sixty sects30—is a rejection and a
diminution of the religious authority of a highly institutionalized church, whether
that be Catholic, Anglican, Lutheran, or Reformed. But it is often at the same time
an affirmation of the religious authority of personal conscience, of charismatic
leadership, and of dedicated witness. For those who live and have been formed
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within them, such bodies come closer in ethos to the primitive church described
in the New Testament and also to the heroic founding phases of Catholic religious
orders, which often moved beyond the scope of the hierarchy to meet emerging
religious problems and needs. After the Reformation, the West became the terri-
tory of many churches and religious bodies as well as of many kingdoms. The pro-
ponents of the unitary paradigm, especially those for whom the consolidation of
political authority in a unitary state was of primary importance, were generally un-
willing to accept the socially divisive implications of this development. Many Eu-
ropean states took repressive measures against sectarian religious movements, even
when these were apolitical and had renounced any prospect of shaping the larger
society. In this they were joined and supported by established or dominant
churches, which were willing to exercise their religious authority in ways that re-
stricted the religious freedom of dissident or sectarian groups and that were also
ready to turn to the state for the protection of their privileged position in a social
order that was becoming increasingly less enclosed and less stable.

This was a stance that was highly vulnerable to moral criticism, because it left
these churches, of which the Catholic Church was the largest and most visible, in
the position of demanding freedom for themselves as a matter of religious right and
denying it to other religious groups. This meant calling on the state to make a de-
termination of what constituted religious truth and a determination of where this
was to be found. Seeking such determinations would lead both to an effective con-
cession of religious authority by the church to the state (which happened more ob-
viously in Protestant regimes than Catholic) and to a diminution of religious
freedom for all. Insisting on religious unity in a strong form in which all would be-
lieve and practice their faith in the same way would require state assistance and state
enforcement, even against the authority of conscience, and would put the domi-
nant church on the side of persecution rather than toleration, in effect on the side
of the Romans and the lions against the Christians. The expulsion of the Huguenots
from France that followed the revocation of the Edict of Nantes by Louis XIV in
1685 was the most widely criticized example of this sort of imposed religious uni-
formity. This was a situation that was unacceptable for moral and religious reasons
both to the sects that descended from the Protestant Reformation and to the lib-
eral intellectuals and philosophers who wanted to free both the state and themselves
from religious authority. In the United States, both these groups helped to shape
the constitutional framework that both separated church and state and protected
the free exercise of religion and that has left us with comparatively high levels of
religious observance and of interreligious civility.

What conclusions can be drawn from this compressed meditation on the
ways in which the Western Christian world struggled with issues of religious and
political freedom during the long period in which the Christian Church, and later
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Christian churches, were dominant social institutions? First, we need to acknowl-
edge the power and the appeal of the unitary paradigm proposed by the dictum
Une foi, une loi, un roi. However archaic it may now seem, and however uncom-
fortable it may make us, it has been very important and influential, both as a re-
ality being constructed and as a goal being desired and hoped for. Contemporary
Christians who ignore this aspect of our history, and the ways in which it influ-
ences the relations of Christian churches with other religious bodies, run the risk
of self-deception. The replacement of the unitary paradigm in its Christian form
with the pluralistic paradigm found in Western liberal societies was the result of
long historical struggle; it is more than the application of obvious principles.

Second, the Christian version of the unitary paradigm is marked by an in-
ternal division between religious and political authority. Religious authority in
the West in both its external and internal forms has shown vitality and persis-
tence in the face of political authority.

Third, the Western forms of religious authority have had mixed consequences
for religious freedom. Especially in the period reviewed here, Catholicism was, on
the one hand, quite willing to restrict religious freedom, to persecute deviant or
heretical Christians, to subordinate religious freedom (understood as a universal hu-
man right exercised by individuals) to both religious and political authority. On the
other hand, its insistence on its own freedom as a religious body meant that it was
also contributing to the creation of political and social spaces that were not fully
under the control of the state and that would eventually allow greater religious free-
dom for both communities and individuals.

Fourth, once societies accept that there is no possibility of restoring religious
uniformity, either by persuasion or by force, the task of forming one law becomes
even more urgent. This problem can be dealt with in several different ways: by
subordinating and marginalizing the dissident religious groups; by privileging the
wider range of normative possibilities for freedom and dissent that were counte-
nanced in Protestantism while denying inclusion to more disparaged groups such
as Catholics, Jews, and Muslims; by emphasizing the decisive importance of con-
stitutional procedures and compacts; and by turning to the philosophical ances-
tors of what John Rawls discusses as “public reason.” Varying mixtures of these
strategies were employed in the “northern countries” (the Netherlands, Great
Britain, the United States). The last two of these strategies are still of great prac-
tical and theoretical importance; the first two have fallen before moral, political,
and legal demands for equality, liberty, and impartiality.

Fifth, in a world where religious authority will continue to speak vigorously
but with many voices, political authority needs to be restrained within the bounds
of justice, both by being divided and controlled in a constitutional regime and
by religious authority’s using persuasive but not coercive means of educating both
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those who obey it within the religious community and those who hear it from
outside in the public square. In these circumstances, religious authority needs to
become and to remain the friend of religious freedom.

Sixth, after the long embrace of religion, specifically Christianity, by po-
litical authority in the West, the end of Christendom and its aftermath of reli-
gious division and pluralism produces a situation in which the relationship of
the Christian churches to political authority is distant, while the contemporary
churches’ similarity to the early church may be more pronounced. On the polit-
ical side, Europe is increasingly one body of law, even though Charlemagne would
hardly recognize either the forms of government or the diversity of faiths that are
to be found there now. But here we begin to encroach on current events and our
time, with its problems and opportunities rooted in a long tradition of search-
ing for unity and living fruitfully in a cherished plurality.
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Chapter 6

Traditional Texts

6.1 A Letter of St. Augustine

Rowan Williams

Augustine of Hippo, writing in North Africa in the early fifth century, de-
fends the policy of using political authority to compel Donatists (schismatic
Christians) to enter the Catholic Church. Augustine’s stance was to prove
highly influential in succeeding centuries, though those who invoked his au-
thority did not always note the nuances in his position.31

The origins of the Donatist schism lay in controversy over Christian leaders
who had collaborated with secular authorities during the persecution of the

church; some of the more rigorist believers condemned these as traditores who
had lost their spiritual authority and separated from their communion to form a
supposedly pure and untainted church.32 The Donatists, claiming to be the true
church of Christ, sought recognition first from the Roman see and then from the
Emperor Constantine but were rejected by both.33 The schism drew on grassroots
support, fed by class divisions and by nationalist sentiment; in its extreme para-
military wing, the circumcelliones, it took on something of the nature of a national
revolt against the elite represented by the Catholic Church. When Augustine was
appointed bishop, he inherited a situation of embittered and violent conflict, with
Donatists a majority in many cities. As the state authorities moved to close down
the Donatist congregations, confiscate their property, and fine attenders, how-
ever, the balance of membership shifted back to Catholicism.

Writing against this background, Augustine frankly admits to the Donatists
that he has changed his mind on the use of coercive state pressure to bring them
back into the Catholic Church.34 Originally he had believed that there was no
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place for compulsion in religion but had been led to a different view by the evi-
dent success of imperial policy in bringing people back to Catholicism. He seems
to have viewed this not simply in terms of coercion but also, more subtly, as cre-
ating the conditions under which individuals could freely enjoy the opportunity
to return to the faith—Donatism, particularly in its extreme form, was for Au-
gustine a coercive force keeping people from the truth.

This letter of Augustine represents a new development not only in his own
thought but in that of Christianity as a whole: the first recorded justification in
Christian literature of state force exercised against a Christian minority. As such
it stands at the beginning of the tradition that “error has no rights,” because the
obligation to truth of society as a whole must overrule the liberty of individuals
to choose that which is false. This represents a very significant moment in Chris-
tian thinking, as it initiates and validates partnership between church and state
for the crushing of minority religious viewpoints.

It is important to recognize the context within which Augustine was writ-
ing, which in some ways mitigates the starkness of his arguments. Against a back-
ground of local violence and separatist activity, he insisted that it was improper
to kill or to torture members of the Christian minority. On the one hand, the Do-
natists had themselves already appealed, unsuccessfully, to the state; had they been
able to, they would have suppressed the Catholic community and therefore had
in principle already conceded the point that they were trying to score against Au-
gustine. Indeed, as he reminded them, like the Catholics they too believed that it
was quite right for the authorities to ban disruptive religions such as paganism: In
Augustine’s time, the offering of pagan sacrifices was a crime punishable by death.
On the other hand, it could also be argued that, as there was little or no differ-
ence of theological belief between Catholics and Donatists, what was at stake in
this argument was not so much an issue of freedom as a matter of public actions
permissible by the state. It is clear that Augustine was irritated by the claim of the
Donatists to represent a community of conviction when they appeared to be lit-
tle more than a group of people held together by a local custom of resentment—
“frogs croaking in their own pond,” as he memorably described them.35

Nevertheless, these factors notwithstanding, there is no doubt that Augus-
tine’s argument in this letter marks an unhappy moment in the history of Chris-
tian thought and opened the door to still unhappier chapters of Christian history,
as the state was called on physically to support the church in coercive ways that
led to the violation of human conscience, and so to the corruption of the church.
Augustine himself came to have second thoughts over the approach he had de-
veloped here. While the following extract begins with a theory of Christian king-
ship prefigured by Nebuchadnezzar, within a decade Augustine had become
skeptical about the idea of a Christian ruler who is always able to discern and en-
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force the truth; in the City of God, the highest praise is reserved for the Emperor
Theodosius, who demonstrates his true piety by knowing how to repent when
he has acted unjustly.36 From this develops the tradition of the Mirror of Princes
literary genre, in which the justice of the ruler is shown above all by its humility
and readiness to share power received from on high.

III.9.37 You say that no example is found in the writings of evangelists and
apostles, of any petition presented on behalf of the church to the kings of
the earth against her enemies. Who denies this? None such is found. But at
that time the prophecy, “Be wise now, therefore, O ye kings; be instructed
ye judges of the earth; serve the Lord with fear” [Ps. 2:10–11], was not yet
fulfilled. Up to that time the words which we find at the beginning of the
same Psalm were receiving their fulfillment, “Why do the heathen rage, and
the people imagine a vain thing? The kings of the earth set themselves, and
the rulers take counsel together against the Lord and against his anointed”
[Ps. 2:1–2]. Truly, if past events recorded in the prophetic books were fig-
ures of the future, there was given under King Nebuchadnezzar a figure both
of the time of the church under the apostles, and of her present time. In the
age of the apostles and martyrs that was fulfilled which was prefigured when
the aforesaid king compelled pious and just men to bow down to his image
and cast into the flames all who refused. Now, however, is fulfilled that which
was prefigured soon after in the same king, when, being converted to the wor-
ship of the true God, he made a decree throughout his empire that whoso-
ever should speak against the God of Shadrach, Meshach and Abednego,
should suffer the penalty which their crime deserved [Dan. 3:29]. The ear-
lier time of that king represented the former age of emperors who did not
believe in Christ, at whose hands the Christians suffered because of the
wicked; but the later time represented the age of the successors to the impe-
rial throne, now believing in Christ, at whose hands the wicked suffer be-
cause of the Christians.

10. It is manifest, however, that towards those who, under the Chris-
tian name, have been led astray by perverse men, a moderate severity (tem-
perata severitas), or rather clemency, is carefully observed, lest Christ’s sheep
be among the wandering who by such measures must be brought back to
the flock; so that by punishments such as exile and fines they are admon-
ished to consider what they suffer and why, and are taught to prefer the
Scriptures which they read to human legends and calumnies. For which of
us, yea, which of you, does not speak well of the laws issued by the emper-
ors against heathen sacrifices? In these, assuredly, a penalty much more se-
vere has been appointed, for the punishment of that impiety is death. But
in repressing and restraining you the thing aimed at has been rather that you
should be admonished to depart from evil, than that you should be pun-
ished for a crime.
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V.16.38 You see, therefore, I suppose, that the thing to be considered when
anyone is coerced is not the mere fact of the coercion (quod cogitur) but the
nature of that to which he is coerced (illud quo cogitur), whether it be good
or bad; not that any one can be good in spite of his own will, but that,
through fear of suffering what he does not desire, he either renounces his hos-
tile prejudices or is compelled to examine the truth of which he had been
contentedly ignorant; and under the influence of this fear he repudiates the
error which he was wont to defend, or seeks the truth of which he formerly
knew nothing, and now willingly holds what he formerly rejected. Perhaps
it would be utterly useless to assert this in words if it were not demonstrated
by so many examples. We see not a few men here and there, but many cities,
once Donatist now Catholic, vehemently detesting the diabolical schism and
ardently loving the unity of the church; and these became Catholic under
the influence of that fear which so offends you, by the laws of emperors from
Constantine, before whom your party of its own accord impeached Caecil-
ianus, down to the emperors of our own time, who most justly decree that
the decision of the judge whom your own party chose and whom they pre-
ferred to a tribunal of bishops should be maintained in force against you.

17. I have therefore yielded to the evidence afforded by these instances
which my colleagues have laid before me. For originally my opinion was that
no one should be coerced into the unity of Christ, that we must act only by
words, fight only by arguments and prevail by force of reason, lest we should
have those whom we knew as avowed heretics feigning themselves to be
Catholics. But this opinion of mine was overcome not by the words of those
who controverted it, but by the conclusive instances to which they could
point. For in the first place there was set over against my opinion my own
town, which, although it was once wholly on the side of Donatus, was
brought over to the Catholic unity by fear of the imperial edicts, and which
we now see filled with such detestation of your ruinous perversity that it
would scarcely be believed that it had ever been involved in your error. There
were so many others which were mentioned to me by name, that from facts
themselves I was made to own that to this matter the word of Scripture might
be understood as applying: “Give opportunity to a wise man, and he will be
yet wiser” [Prov. 9:9]. For how many were already, as we assuredly know,
willing to be Catholics, being moved by the indisputable plainness of truth,
but daily putting off their avowal of this through fear of offending their own
party! How many were bound, not by truth—for you never pretended to that
as yours—but by the heavy chains of inveterate custom, so that in them was
fulfilled the divine saying: “By mere words a servant who is hardened will
not be disciplined; for though he understand, he will not give heed” [Prov.
29:19]. How many supposed the sect of Donatus to be the true church merely
because ease had made them too listless, or conceited, or sluggish to take
pains to examine Catholic truth! How many would have entered earlier had
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not the calumnies of slanderers, who declared that we offered something else
than we do upon the altar of God, shut them out! How many, believing that
it mattered not to which party a Christian might belong, remained in the
schism of Donatus only because they had been born in it, and no one was
compelling (cogebat) them to forsake it and pass over into the Catholic church!

XII.50.39 We disapprove of every one who, taking advantage of this impe-
rial edict, persecutes you, not with loving concern for your correction, but
with the malice of an enemy. Moreover, although, since every earthly pos-
session can be rightly retained only on the ground either of divine right, ac-
cording to which all things belong to the righteous, or of human right, which
is in the jurisdiction of the kings of the earth, you are mistaken in calling
those things yours which you do not possess as righteous persons and which
you have forfeited by the laws of earthly sovereigns, and plead in vain, “We
have laboured to gather them,” seeing that you may read what is written,
“The wealth of the sinner is laid up for the just” [Prov. 13:22]; nevertheless
we disapprove of any one who, availing himself of this law which the kings
of the earth, doing homage to Christ, have published in order to correct your
impiety, covetously seeks to possess himself of your property. Also we dis-
approve of any one who, on the ground not of justice but of avarice, seizes
and retains the provision pertaining to the poor, or the chapels in which you
meet for worship, which you once occupied in the name of the church, and
which are by all means the rightful property only of that church which is the
true church of Christ. We disapprove of any one who receives a person that
has been expelled by you for some disgraceful action or crime on the same
terms on which those are received who have lived among you chargeable with
no other crime beyond the error through which you are separated from us.
But these are things which you cannot easily prove; and although you can
prove them, we bear with some whom we are unable to correct or even to
punish; and we do not quit the Lord’s threshing-floor because of the chaff
which is there, nor break the Lord’s net because of the bad fishes enclosed
therein, nor desert the Lord’s flock because of goats which are to be in the
end separated from it, nor go forth from the Lord’s house because in it there
are vessels destined to dishonor.
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6.2 A Response of ibn Lubb

Vincent J. Cornell

This text, presented here for the first time, comprises a petition by an un-
named Jew of fourteenth-century Granada and the response given by Ab√
Sa‘πd Faraj ibn Lubb (d. AH 782/1381), the muftπ (jurisconsult) of that city.
Both petition and response are written in poetical form, which indicates that
they may have been composed for one of the literary or philosophical salons
that were common in Nasrid Granada.40

This text revolves around the issue of personal responsibility in adherence to
Islam or unbelief, focusing on the concept of kasb, literally, “earnings.” This

key term from Ash‘arite theology is variously translated in the following text as
“fate,” “accrued destiny,” or “accrued responsibility,” according to the context in
which it appears. The Jewish petitioner uses the concept of kasb to depict Islamic
theology as predestinarian and presents his predicament as a double bind: God’s
desire that he live as an unbeliever precludes his salvation in a way that denies even
a modicum of free will. Ibn Lubb’s response refutes this objection by explaining
the nuances of the Ash‘arite position on destiny, which posits a parallelism between
human choice and divine predestination. The elaboration of the text is such that
it reads like a carefully considered policy statement rather than the record of an
actual exchange; indeed, it is quite possible that there was no real dhimmπ involved,
but the whole text is a theoretical exercise designed to illustrate ibn Lubb’s point.41

The “Verses of the Dhimmπ” and the explanation by ibn Lubb are presented
as an example of the possible theological barriers posed by traditional Islamic
thought to the modern notions of religious pluralism and global civil society. Both
the latter concepts are dependent on the notion of the autonomous moral individ-
ual, whose choice of religious allegiance is personal and privatized. Moral auton-
omy and the privatization of belief are both called into question by the Ash‘arite
theological position outlined by ibn Lubb. For him, as for much in traditional Islam,
an acceptance at the level of truth of alternate theologies would go against a natu-
ral order in which theology, law, and society are woven together in a totalistic way.42
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The Verses of the Dhimmπ:

Oh scholars of religion, a dhimmπ43 of your religion44

Is perplexed. So guide him with the clearest proof:

If my Lord has decreed, in your opinion, my unbelief
And then does not accept it of me, what is my recourse?

He decrees my misguidance and says, “Be satisfied with your fate.”
But how am I to be satisfied with that which leads to my damnation?45

He curses me and then shuts the door against me. Is there any
Way out at all for me? Show me the outcome!

For if, oh people, I were to be satisfied with my current fate,
Then my Lord would not be pleased with my evil calamity.

How am I to be satisfied with what does not please my Master?
Thus, I am perplexed. So guide me to the solution of my perplexity.

If my Lord wills my unbelief as a matter of destiny,
How can I be disobedient in following his will?

Do I even have the choice of going against his ruling?
So by God, cure my malady with clear arguments!

When the Great and Glorious Teacher and Counsellor Ab√ Sa‘πd Faraj ibn Lubb,
God be pleased with him, came upon this petition, he said in response:46

The Lord has decreed the unbelief of the unbelievers, but he was not
Content for it to be a responsibility (taklπf ) for every religious community.47

He denied His creation [choice] in what He wished to make happen
And implement. His dominion [over destiny] is the strongest proof of this.

When we are pleased with the Lord’s decree, we take it as a law (…ukm).
However, our dislike of it leads us into wrongdoing.

Do not be content with an act that [God’s] law has forbidden,
But submit to the determination and ruling of His will.

He calls everything to account, but leads certain ones
To success through His special favor. The call, however, is general.48

Traditional Texts 79

17463-Justice&Rights  8/21/09  1:26 PM  Page 79



You disobey when you do not follow the road map of His law,
Even if you seem to be proceeding along the way of His will.49

The choice of your fate (kasb) is yours, but the Lord is the Creator,
Who dispenses it among His creation as He wills.

What God does not will, will not exist.
Exalted and glorified is God, the Lord of Creation!

This is an answer to the petition of a questioner
Who speaks out of ignorance and is completely blind.

“Oh scholars of religion, a dhimmπ of your religion
Is perplexed. So guide him with the clearest proof !”

The scholar Ab√ Sa‘πd said: The first verse of what I have written is taken
from the statement of God Most High, “Say: With God is the decisive proof.
Had He willed, He could have guided all of you” [al-An‘≥m 6:149]. It also
refers to the statement, “Had Allah willed, they would not have assigned part-
ners to God” [al-An‘≥m 6:107] and the statement, “If your Lord had willed,
they would not have done this” [al-An‘≥m 6:112], and the statement, “He
does not accept unbelief from His worshippers” [al-Zumar 39:7].

The second verse is also taken from the statement of God Most High,
“With God is the decisive proof; had He willed, He could have guided all of
you” [al-An‘≥m 6:149]. What He means by the “decisive proof ” is the proof
of God’s ownership of acts, as in the noted …adπth from ≠a…πh Muslim:

‘Imr≥n ibn ∫usayn asked Ab√ Aswad al-Du’lπ whether the unbelief of an
unbeliever is predetermined. [‘Imr≥n] asked, “Is this [predetermination] not
a form of oppression?” Said Ab√ al-Aswad, “I was greatly shocked by this
question. Then I said, ‘All that exists is the creation of God and belongs to
Him. He will not be questioned about what He does, but they will be ques-
tioned’” [al-Anbiy≥’ 21:23]. ‘Imr≥n said to him, “You are correct. I just wanted
to assess the soundness of your intellect.” Then he related to him the full text
of the …adπth of the Messenger of God (may God bless and preserve him)
on this subject.

The third and fourth verses both refer to the statement of God Most High,
“Verily God ordains what He wills” [al-M≥‘ida 5:1], and His statement, “God
has made unbelief, lewdness, and rebellion hateful to you” [al-∫ujur≥t 49:7].

The fifth verse refers to the statement of the Most High, “Beware of
those who conspire to evade His command” [al-N√r 24:63], along with the
statement, “Allah summons unto the Abode of Peace, and leads whom He
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will to a straight path” [Y√nus 10:25]. Thus, He calls everyone to Heaven but
only selects some to be guided toward His way.

The sixth verse refers to the statement of the Most High, “Beware of
those who conspire to evade His command” [al-N√r 24:63], along with the
statement of the Most High, “God causes whomever He wills to go astray”
[al-An‘≥m 6:39], and “Whomever God causes to go astray has no guidance”
[al-A‘r≥f 7:186].

The seventh verse refers to the statement of the Most High, “Allah
created you and that which you do” [al-≠≥ff≥t 37:96.], and “God creates
everything” [al-Zumar 39:62].

The eighth verse draws its inspiration from the statement of the Most
High, “You do not will but God wills” [al-Ins≥n 76:30], and “Even if you
desire their right guidance, still Allah will not guide the one that misleads.
Such people have no helpers” [al-Na…l 16:37.], and “Verily you cannot guide
those whom you love, but Allah guides whomever He wills.” This finishes
what was recorded about this subject at that time. All praise belongs to God.

The scholar Ab√ Sa‘πd, may God be pleased with him, said: I realized
that I needed to clarify the meaning of the seventh verse of my response:

The choice of your fate (kasb) is yours, but the Lord is the Creator,
Who dispenses it among His creation as He wills.

What prompted me to do this was that I came upon the statement of an-
other respondent to the verses of the dhimmπ who misinterpreted the in-
tended meaning of my verse.50 After he mentioned the verse, he stated in his
text: “The [verse of the dhimmπ] does not need to be answered in this way.
When God obliges a person to be an unbeliever, it is decreed by God
throughout one’s life until one’s death. Therefore, it should not be said that
one has a choice in the accrued destiny (kasb) of his faith or unbelief. This
would amount to contesting the fate (qadar) decreed by God Most High and
opposing the rulings (a…k≥m) of His will. How is it possible for one with a
sane mind, a clear conscience, and a sound imagination to grant the right of
choosing one’s faith or otherwise to a person for whom God has decreed un-
belief throughout his life? Especially one whose unbelief is imprinted on his
heart and has been denied God’s mercy? As the Most High says in the un-
ambiguous verses of His Book (fi mu…kam kit≥bihi): ‘And he whom Allah
guides, is led aright’” [al-Isr≥’ 17:97].

[Said ibn Lubb:] The intent of this respondent, when he discusses
moral accountability (…isab) in his answer and is asked to provide proof of
his opinion, is to say: “[Ibn Lubb’s verse] is the statement of a scholar who
holds an intermediate position between the methodology of the advocates
of free will (al-Qadariyya) and the advocates of predestination (al-Jabriyya).”
Then he comes up with another statement, the gist of which is the follow-
ing. “What is confirmed by a clear mind and a sound intellect should not
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be opposed or argued against by statements that are not confirmed as unas-
sailable or are based on an account (riw≥ya), a tradition (naql ), or an author-
itative teaching (taqlπd mahd), unless there is proof to the contrary.”

[Said ibn Lubb:] First, the above-mentioned verse [of my poem] is a re-
sponse to the verse of the dhimmπ: “Do I even have the choice of going against
[God’s] ruling?” The meaning of this response is that the accrued responsibil-
ity (kasb) of a person with regard to good or evil is dependent on what one
chooses or wishes at the time the act issues from him, knowing that the Lord
(may He be glorified) desires the occurrence of that act to be in conformity
with the desire of the person. God creates through His power the desire and
the act at the same time in accordance with His will. This is the meaning of
my statement in the poem: “The Lord is the Creator and the Dispenser.” Now
the will that God Most High has created in the person through His power is
created from God’s power. At the same time, [the human will] is the basis of
moral responsibility (taklπf ) and the foundation of command and prohibition,
the promise of reward, and the threat of punishment. All of this is the creation
of the Lord Most High. What God desires negates the tendency [of the hu-
man being] to contest fate and contradict rules that are valid eternally. For
nothing enters into existence except what God Most High creates in con-
formity with His will. So how can one deny that a person has responsibility
for the contradictory and disputational choices he makes, even though this
is what God has decided for him and created for him? To say otherwise
would be to adopt the position of the Qadariyya, who advocated personal
freedom of will and the creation of one’s own acts without attributing them
to the Lord. In fact, they believed that one could even go against God’s will.
This is because one of their tenets was that God does not will misguidance
or disobedience. Exalted is He beyond allowing what He does not will to ever
occur in His Dominion or that anyone should be independent of him or that
anyone but him should be the creator of anything!

The intended meaning of the seventh verse is completed and expressed
in the eighth verse of my poem as follows:

What God does not will, will not exist.
Exalted and glorified is God, the Lord of Creation!

This meaning is expressed in its entirety in the statement of the Most High in
His recollection of the Prophet Noah’s address to the unbelievers among his
people, “My counsel will not profit you even if I wanted to advise you, if Al-
lah’s will is to keep you astray” [H√d 11:34]; this is because God created [the
desire for misguidance] in the human being. God Most High confirms His will
that the human being [be misguided] in the statement: “if Allah’s will is to keep
you astray.” Then He delegates a choice to the human being, which is the per-
sonal desire expressed in the statement, “If I wanted.” Then he renders the will
of the human being ineffective in contrast to the will of the Creator Most High
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in the statement, “My counsel will not profit you.” One should then consider
the statement of the Most High that follows this: “He is your Lord” [H√d
11:34]. This alludes to the following deductive argument: In other words, how
could the command be otherwise, when [God] is the Lord and we are the
slaves? God’s warning to [Noah’s people] caused them to be afraid because of
their unbelief, as in His statement, “And unto Him you will be brought back”
[H√d 11:34]. Thus, the meaning of my two aforementioned verses did not de-
viate from the context of this verse or any other verse of the Qur’≥n in any way.
The Qur’≥n is full of verses with the same meaning.

It is therefore incorrect to say about the response in my verses, while al-
luding to the places where these meanings are mentioned in the Qur’≥n, that
it amounts to using the Qur’≥n to demonstrate that one may deny God and
not submit to him, which is what the dhimmπ says in his verses. I only meant
to refute the dhimmπ’s purpose in intending to demonstrate opposition and en-
mity toward the creed of the people of Islam. Then I demonstrated in my an-
swer the refutation of his critique and the correctness of the method [of the
people of Islam] according to established rules of rational argumentation. Next,
I pointed out the places where he presumed to find arguments for his critique
in the Qur’≥n. The Most High has presented many intellectual arguments as
unassailable proofs for the assertion of divine unity: “If there were therein gods
beside Allah, then verily both (the heavens and the earth) would be ruined”
[al-Anbiy≥’ 21:22]. God Most High also said: “We have neglected nothing in
the Book” [al-An‘≥m 6:38]. Were it not for consideration of length, I would
have demonstrated my objectives in composing all of these verses, one by one.

My argument in the remainder of the verse, “Who dispenses it among
His creation,” has two aspects. The first alludes to the fact that God’s deter-
mination of the fate of the human being is conditional on the relationship
between the immediate outcome and the ultimate result [of an act]. God
Most High says: “Surely, We will ease his way unto the state of ease” [al-Layl
92:7]; and He says about the other party: Surely, “We will ease his way unto
adversity” [al-Layl 92:10]. He says in the …adπth: “Work, for everyone finds
his way easily to what was created for him.”51 The second aspect of my state-
ment alludes to the fact that God Most High determines the act for which
the person is responsible (al-fi’l al-kasbi). This is commensurate with the will
to act that is created by God for the responsible person (al-‘abd al-muktasib)
and what is appropriate to that person’s ability. If not, it might be said that
if the responsibility for the fate (kasb) of the human being belonged entirely
to the Lord as has been established, then a person could never jump over the
sea, for example, or fly through the air, such that it would become a habit-
ual affair for him. This is because God’s power prevents all of this from hap-
pening. However, it is [more correctly] said that the linking of accrued
destiny to the limited created ability of the person is what prevents this from
happening. Thus, if ever this parallelism were to break down, it would be a
miracle and not a behavior for which one would be responsible. Because of
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this parallelism, some people differ in their ability to jump and others differ
in their destinies. For the Most High has created destinies without fixed pro-
portion and everyone earns the destiny that is fated for him. “Say: Each per-
son acts according to his own manner” [al-Isr≥’ 17:84].

After this, I say: The denial of the addition of choice to the actions of
the human being amounts to a repudiation of necessity and is in opposition
to the Sharπ‘a. As for necessity, the human being senses desires, aims, and in-
tentions within his soul, and then distinguishes between his states either pur-
posefully or absent-mindedly, willingly or unwillingly. As for the difference
[in choices], this goes back to the relationship between the existence and non-
existence of desire. Responsibility with respect to command and prohibition
is not validated except by means of the desire and ability that God has cre-
ated in the human being. However, when God deprives him of this, the hu-
man being is not held responsible, for “God does not burden a soul with what
it cannot bear” [al-Baqara 2:286]. The premise of absolute predestination does
not take into account what the Sharπ‘a has confirmed about the will and abil-
ity of the human being. The Most High states: “For whomever among you
desires to follow the straight path” [al-Takwπr 81:28], “he who wishes will
choose a way unto his Lord” [al-Ins≥n 76:29], “yet you will not do so, unless
Allah wills it” [al-Ins≥n 76:30]. Thus, [human] wanting is the same as [divine]
willing. The Most High also states: “So be conscious of Allah as much as you
can” [al-Tagh≥bun 64:16]. Thus, capability is the same as ability.

In his Sunan, Ab√ D≥’√d cites the following …adπth from ibn Shihab:
“It was reported to us that the Messenger of God (may God bless and pre-
serve him) used to say when he preached: ‘That which is coming is near, but
it is farther than what is coming. God does not hasten it because of one’s
hastiness and He does not lighten it for people’s convenience. What God
wills is not what people want. People want one thing, and God wants an-
other. What God wills, will be, even if people dislike it. There is no putting
off what God brings near and there is no bringing near what God wants to
put off. Nothing exists without the permission of God.’”

It is said among the Sunni Muslims that this is “predestination,” in the
sense that whatever belongs to the human being of will, capability, and ac-
crued destiny is the creation of God. It is likened to predestination in this
sense. However, this statement takes into account God’s preference with re-
spect to reward, justice, and punishment according to the proof of domin-
ion that the Most High possesses over human affairs. “Say—and belonging
to God is the decisive proof—had He willed, he could indeed have guided
all of you” [al-An‘≥m 6:149]. In respect of this is the statement: “Say: The mat-
ter belongs to God alone [≤l ‘Imr≥n 3:154], for verily, to Him belong the cre-
ation and the command” [al-A‘r≥f 7:54]. On this matter was revealed the
divinely inspired statement that is one of the treasures of heaven, as is men-
tioned in the …adπth: “There is no power and ability but through God.” In
other words, one does not have the power to disobey God nor does one have
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the ability to obey God, except through God. The essence of the meaning that
is derived from this statement is that there is no power to turn away from a
thing or ability to do a thing except through God. Thus, the statement links
disobedience to obedience, just as it otherwise links actions to their opposites.

Now see how the speaker contrives an argument from my verse when
I state, “The choice of your fate is yours,” intending by this the infidel au-
thor of the verses of the petition. Our intention, however, was to address any
responsible person. So how does he understand from what was intended by
the verse that the infidel, who is supposedly imprinted with his unbelief, has
the choice of being responsible for his faith, despite the fact that faith is not
mentioned in the verse? However, he did mention accrued destiny (kasb) in
it, and the accrued destiny of the unbeliever is in fact his unbelief. He links
this to his act of choice, and the verse continues on the subject of personal
right as it continues to discuss the right of the believer to own responsibil-
ity for his belief. Look how [the second respondent] added to the meaning
of the verse and to the position of the people of the Middle Way, who are
the Folk of the Sunna: that it is permissible for the aforementioned infidel
to choose responsibility for his faith and that he could utter this, while tak-
ing into consideration that God would not accept it of him! Thus, he made
the contestation of fate and opposition to the divine will allowable, although
there was no expression of this in the verse. For the accrued fate of every per-
son is through his own act and that of his sect. The folk of the Methodology
of the Middle Way are not to be blamed for obliging the unbeliever to take
such a course. Those with knowledge of God did speak about the way of Ab√
Lahab and said:52 His responsibility for his faith was from the standpoint of
a responsibility that could not be borne and was understood only in this
sense, because the occurrence of the opposite of what is already known and
willed by God is impossible. Thus, Ab√ Lahab’s faith was neither a matter
of accrued destiny nor of choice. However, the critic added this to the verse
in answer to the following question: “Do I even have the choice of going
against his ruling?” In other words, of going against God’s decree upon [the
infidel]. He juxtaposed this with my statement, “The choice of your fate is
yours,” in the sense, “You will receive what you have asked for.” Then he ig-
nored the remainder of the verse and the following verse. All that I have said
in the two verses is: You have the choice of the accrued destiny that God has
created for you and has willed for you, existing as it has always existed. The
occurrence of what God does not want from you or from anyone else is im-
possible. May God, Lord of All, be exalted and glorified above the occurrence
of something that goes against His will and His decree within His Dominion!

Here ends the statement of what I wanted to clarify, may God be
praised.

The author (may God be pleased with him) recorded this at the begin-
ning of Rabi’ al-Thani in the year 762/1361.
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6.3 A Treatise of al-Ghaz≥lπ

Vincent J. Cornell

Ab√ ∫≥mid Mu…ammad al-Ghaz≥lπ’s (d. 1111) Fay∞al al-tafriqa bayn al-Isl≥m
wa al-zandaqa (The Decisive Criterion for Distinguishing Islam from
Heresy) was written to counteract the tendency of partisan Muslim schol-
ars to condemn their opponents as unbelievers or heretics. Al-Ghaz≥lπ be-
longed to the Ash‘arite school of theology, which taught that one could not
call oneself a Muslim unless one could rationally justify why one believed
the way one did.53

A ccording to al-Ghaz≥lπ’s text, statements of the Qur’≥n and the Sunna may
be interpreted on five different levels: (a) ontologically-existentially (dh≥tπ),

(b) experientially (…issπ), (c) conceptually (khay≥lπ), (d) intellectually (‘aqlπ), and
(e) metaphorically (shabahπ or maj≥zπ). These five levels constitute the boundaries
of interpretive space, and all five are valid as long as they do not lead to the con-
clusion that God or the Prophet is lying, that is, as long as they rest on an accep-
tance of the text as such. It should be noted that to defend the validity of all five
ways is not the same as to assert the correctness of them all, but rather to affirm
that somebody following them cannot be condemned as a heretic. Nevertheless,
al-Ghaz≥lπ’s rules of hermeneutics do imply that the theologian will at times be
compelled to acknowledge “the logical impossibility of the apparent meaning of
a [sacred] text.” Once this becomes the case, hermeneutical space is opened for
a variety of alternative explanations. According to the epistemological standard
held by al-Ghaz≥lπ, all hermeneutics constitute informed speculation (z.ann) and
not truth (…aqq). Thus no one may claim an exclusive right of interpretation, and
no single interpretation of a text is definitive.

Al-Ghaz≥lπ’s approach clearly defines the limits of an enlarged space within
which difference is possible in the Islamic community. In this respect, his
method is irenic, defending a freedom based on our inability fully to know the
will of God. This very epistemological reticence, though, can equally lead to
skeptical tendencies, which in the case of the multifaceted al-Ghaz≥lπ were coun-
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tered by the dimension of direct knowledge that he believed could be derived
from Sufism.

VIII. Listen now to the Rule of Figurative Interpretation. You already know
that all of the parties agree on the aforementioned five levels of figurative in-
terpretation, and that none of these levels falls within the scope of “deem-
ing a statement to be a lie.” They also agree, however, that the permissibility
of engaging in figurative interpretation is contingent upon having established
the logical impossibility of the apparent meaning (z.≥hir) of a text. The first
level of apparent meaning corresponds to ontological (dh≥tπ) existence.
Whenever this is conceded, the remaining levels are entailed. If this proves
(logically) impossible, however, one moves to the level of sensory existence
(…issπ), for it too embraces those levels below it. If this proves impossible, one
moves to the level of conceptual (khay≥li) or noetic (‘aqlπ) existence. And if
this proves impossible, one moves to the level of analogous, allegorical exis-
tence (al-wuj√d al-shabahπ, al-maj≥zπ).

Now, no one is permitted to move from one level (of interpretation)
to a level beneath it without being compelled by logical proof (burh≥n).54

Thus, in reality, the differences among the various parties revert to (differ-
ences regarding) logical proofs. In other words, the ∫anbalite says that there
is no logical proof affirming the impossibility of aboveness being the domain
of the Creator. And the Ash‘arite says that there is no logical proof affirm-
ing the impossibility of the beatific vision. In other words, it is as if each party
is simply dissatisfied with the justification adduced by its opponent and does
not deem it to constitute a definitive proof. But however the matter may be,
neither party should brand its opponent an Unbeliever simply because it
deems the latter to be mistaken in what it holds to be a logical proof.
Granted, one party may hold the other to be misguided (d≥ll ) or to be guilty
of unsanctioned innovation (mubtadi‘ ). As for being misguided, this may be
said inasmuch as they veer away from what the one (judging them) holds to
be the right path. As for being guilty of unsanctioned innovation, this may
be said inasmuch as they (may be understood to have) innovated a doctrine
that the Pious Ancestors were not known to have openly advocated, it be-
ing well-known, for example, that the Pious Ancestors held that God will
be seen in the Hereafter. Thus, for anyone to say that He will not be seen is
for them to be guilty of unsanctioned innovation. So is it for them to advo-
cate openly a figurative interpretation of the beatific vision. In fact, if it
should appear to one that the meaning of this beatific vision is simply a see-
ing that takes place in the heart, one should neither disclose nor mention this,
because the Ancestors did not mention it.

At this point, however, the ∫anbalite might say: Affirming the above-
ness (al-fawq) of God is well-known among the Ancestors, as is the fact that
none of them ever said that the Creator of the universe is neither connected
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to nor disconnected from the universe, nor (that He is) neither within nor
outside of it. Nor (did they say) that the six directions are devoid of Him,
or that His relationship to the direction of up is like His relationship to the
direction of down. All of these statements constitute, therefore, unsanctioned
innovations, since “unsanctioned innovation” (bid‘a) refers to the origina-
tion of a doctrine that has not been handed down on the authority of the
Ancestors.

It is here that it should be made clear to you that there are two van-
tage-points (from which these matters might be considered).

The first is that of the masses (‘awamm al-khalq). The proper thing
for them to do is to follow (established doctrine) and to desist forthwith from
altering the apparent meanings of texts. They should beware of innovating
proclamations of figurative interpretations that were not so proclaimed by
the Companions; and they should close the door at once to raising questions
about such things. They should refrain from delving into speculative discus-
sions and inquiries and from following the ambiguous passages of the
Qur’≥n and Sunna. Indeed, it was related in this regard on the authority of
‘Umar, may God be pleased with him, that a man once asked him about the
meaning of two (apparently) contradictory verses, to which ‘Umar re-
sponded by striking him with a whip. And it was related on the authority of
M≥lik, God show him mercy, that he was once asked about mounting (the
Throne), to which he responded: “(The fact of ) mounting is known; ac-
knowledging it is obligatory; its modality is unknown; and asking about it
is unsanctioned innovation.”55

The second vantage-point is that of the speculative theoreticians (al-
nuzzar) who come to harbor misgivings about inherited theological doctrines
handed down from the past. Their investigations should not go beyond what
is absolutely necessary. And they should only abandon the apparent mean-
ing of a text upon being compelled by some definitive logical proof. More-
over, none of them should condemn the others as Unbelievers because he
holds the latter to be mistaken in what they hold to be a logical proof; for
rendering such judgments is no trifling matter that is easily substantiated.
Instead, let them establish among themselves a mutually agreed-upon crite-
rion for determining the validity of logical proofs that enjoys the recogni-
tion of them all. For if they do not agree on the scale by which a thing is to
be measured, they will not be able to terminate disputes over its weight. We
have cited the five (probative) scales in our book, al-Qist.≥s al-mustaqπm.56

These are the scales regarding the validity of which it is inconceivable that
anyone disagree, assuming that they have been properly understood. Indeed,
everyone who understands these scales acknowledges them to be an absolute
means to certainty. And for those who have mastered them, dispensing and
exacting fairness, exposing (the subtleties of difficult) matters, and terminat-
ing disputes become matters of ease.
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None of this precludes, of course, the possibility that the various par-
ties may (continue to) differ with each other. For such may result from a fail-
ure of some of them to satisfy all the prerequisites (to the use of these scales).
Or it may be due to their abandoning these scales and measures during the
course of inquiry in favor of a strict reliance upon natural talent and dispo-
sition, like one who, after mastering the meters of poetry, returns to relying
upon his innate sense of taste in order to escape the drudgery of having to
calibrate the meter of each individual line. Such a person will be prone to
making mistakes. Or it may be due to differences in (the level of mastery of )
the various sciences relied upon in forming the propositions of logical syl-
logisms. Indeed, among the sciences that are basic to logical syllogisms are
empirical (tajrπbπ)57 sciences, sciences that are based on diffuse and congru-
ent reports (taw≥turπ)58 and other sciences. And people differ in terms of their
experience and exposure to diffusely congruent reports from the past. Indeed,
one person may deem a report to be diffuse and congruent while another per-
son does not; and one person may experience a thing that another does not.
Or it may be due to a confusion between suppositious (wahmπ) and rational
(‘aqlπ) assumptions. Or it may be due to the tendency to confuse words that
are widespread, commonly used, and positive in meaning, with a priori cat-
egories and first principles, as we have explained in detail in our book, Mi-
hakk al-naz. ar.59

In the end, however, if they master these scales and carefully perfect
their use, they will be able to identify mistakes with ease, assuming, that is,
that they are willing to abandon obstinacy.

IX. There are, on the other hand, people who rush to figurative interpreta-
tion under the influence of speculative presumptions rather than on the ba-
sis of definitive logical proofs. Even these people, however, should not in
every instance be immediately branded Unbelievers. Rather, one should ob-
serve. If their figurative interpretation pertains to a matter that is not con-
nected with the basic principles and requirements of creed, we do not brand
them Unbelievers. An example of this would be the statement of some Su-
fis to the effect that what is meant by (the prophet) Abraham’s seeing the
stars, moon, and sun, along with his statement, “This is my lord” [al-An‘≥m
6:76–78], is not the apparent meaning of these things but rather angelic, lu-
minous essences, whose luminosity is noetic rather than perceptual and
whose essences are characterized by ascending levels of perfection, the level
of disparity between them being like the level of disparity between the stars,
the sun, and the moon. They support this on the argument that Abraham
was too noble to have to see a body disappear before coming to the belief
that it could not be his god. Had this body not disappeared (they argue), do
you think that he would have taken it to be his god, despite his (prior) knowl-
edge of the impossibility of godhood resting with created bodies? They also
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ask, “How was it possible for the stars to be the first thing he saw, when the
sun is more prominent (than the stars) and is (usually) the first (celestial
body) a person sees?” And they point to the fact that God the Exalted men-
tioned first, “In this way we show Abraham the hidden realities of the heav-
ens and the earth . . .” [al-An‘≥m 6:75], after which time Abraham is cited
as having spoken the words in the aforementioned verse. How was it possi-
ble (they argue) for him to suppose (that these things were his Lord) after
the hidden realities had already been revealed to him?

All of these arguments are based on speculative presumption (zann), not
logical proof (burh≥n).60 As for their statement, “He was too noble to . . . ,” it
has been said that Abraham was a youth at the time. And there is nothing in-
credible about one who is to become a prophet entertaining a notion like this
in his youth only to abandon it shortly thereafter. Nor is there anything in-
credible about his taking the disappearance (of things) to be more of a proof
of temporality than are proportionment (taqdπr) and corporeality ( jismiya).

As for his seeing the stars first, it has been related that he had secluded
himself in a cave as a youth and emerged (for the first time) at night.

As for the Exalted having stated first, “In this way we show Abraham
the hidden realities of the heavens and the earth . . . ,” He may simply have
mentioned the final stages of this ordeal only to return to the beginning
stages subsequently. At any rate, all of these are speculative arguments that
are taken to constitute logical proof (burh≥n) by people who know neither
what logical proofs really are nor what is required to sustain them.

This is representative of the kind of figurative interpretation in which
these people engage. They even figuratively interpret “staff” and “shoes” in
God’s statement, “Take off your shoes” [T. ≥’ H≥’ 20:11], and “Throw down
what you have in your right hand” [al-Qa∞a∞ 28:19]. And perhaps they should
be given the benefit of the doubt regarding such interpretations that are not
connected with basic principles of creed, just as we treat (differences over)
logical proofs in connection with (questions on) basic principles of creed.
They should neither be branded Unbelievers nor deemed guilty of unsanc-
tioned innovation. Granted, if opening the door to this (kind of interpre-
tive activity) leads to confusing the minds of the masses, then charges of
unsanctioned innovation should be leveled specifically against those who en-
gage in this activity regarding those views of theirs that have not been handed
down on the authority of the Pious Ancestors.

Similar to the above is the view of some of the B≥t.inites61 to the ef-
fect that the “calf” of the Samaritan is a figure of speech [al-Qa∞a∞ 28:87–88],
since it is not likely that a large population of people would be devoid of ra-
tional individuals who knew that a thing fashioned from gold could not be
a god. This too is speculative. For it is not at all impossible for a large group
of people to come to such a conclusion, as is attested to by (the existence of
entire communities of ) idol worshippers. The fact that this is rare yields no
certainty whatever (of its impossibility or non-existence).
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As for that material that is connected to the fundamental principles of
creed, anyone who alters the apparent meaning of a text without a definitive
logical proof must be branded an Unbeliever, like those who deny the resur-
rection of the body and the occurrence of sentient punishment in the Here-
after on the basis of speculative presumptions, suppositions and assumed
improbabilities in the absence of any definitive logical proof. Such persons
must be branded Unbelievers, absolutely. For there is no logical proof to at-
test to the impossibility of souls being returned to bodies. Moreover, public
proclamations of such beliefs are extremely detrimental to religion. Thus,
everyone who attaches himself to such beliefs must be branded an Unbeliever.
And this includes most of the philosophers.

Similarly, those who say that God the Exalted knows nothing other
than Himself must be branded Unbelievers. Likewise with those who say that
He knows only universals, concrete particulars connected with individual
things and events falling outside His knowledge. For all of this constitutes an
act of deeming what the Prophet taught to be a lie, absolutely. It has noth-
ing to do with what we mentioned regarding the different levels of figurative
interpretation. For the evidence contained in the Qur’an and the reports
(handed down from the Prophet) teaching of the resurrection of bodies and
of God having knowledge of the concrete particulars affecting individuals are
too numerous to accommodate figurative interpretation. Moreover, the
philosophers admit that they are not engaged in figurative interpretation. In-
stead, they say: Since it is in the interest of the people to believe in the resur-
rection of bodies, because of the inability of their minds to grasp the meaning
of a noetic resurrection (ma‘≥d ‘aqlπ), and since it is in their interest to believe
that God the Exalted knows what befalls them and that He watches over them
so that this can generate hope and fear in their hearts, it was permissible for
the Messenger to give them this understanding. And anyone whose aim it is
to improve the condition of others by telling them that which promotes their
interests cannot (really) be deemed a liar, even if what he teaches them is fac-
tually untrue.

This view of theirs is absolutely false, for it amounts to an explicit
claim that the Prophet lied, followed by an attempt to cover this up with an
excuse that would effectively deny that what he did was properly an act of
lying. But the office of prophethood must be raised above such depravity.
For truthfulness and the efficacy of reforming people through truth negates
any need for lying.
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6.4 A Treatise of Martin Luther

Miroslav Volf

Martin Luther (1483–1546) reflects in the treatise “Temporal Authority: To
What Extent It Should Be Obeyed” on the relationship between the two
realms within which the Christian must live simultaneously: the kingdom
of God and the kingdom of this world. The kingdom of this world, governed
by the civic authorities, has a proper place in restraining wickedness and
maintaining order, but Luther states clearly (here at odds with Augustine’s
stance on the Donatists) that temporal authority must not be used to enforce
the Christian faith. For Luther, that would be to usurp the work of the spirit
of God and to deny both divine freedom and human conscience.62

Paul’s discussion of the believer’s response to imperial authority generated a
tension in the tradition that is addressed in this treatise by Luther. On the

one hand, Christians were enjoined not to avenge themselves; on the other hand,
the apostle explains that the government is authorized by God to execute
vengeance. This tension becomes acute when those charged with authority be-
long to the community of faith: If Christians participate in government, how are
these two principles to relate to one another? The radicals of the Reformation ex-
tricated themselves from this tension, between the claim of Christ to radical obe-
dience and the need for authority to impose constraints, by withdrawing from
government. Luther, by contrast, sought to accommodate the tension through a
doctrine of “two governments,” yet this can only be understood through fram-
ing it with his distinction of the “two kingdoms,” which are yet simultaneously
present with one another.

The spiritual government is exercised by Christ as king over the self, the in-
ner person standing before God. Here God rules by his word of grace, and there
is freedom of religion as a consequence of a voluntary and individuating act. The
temporal government, where God rules by law enforced by the power of the sword,
is mediated by Christ through the rule of princes and regulates the outer person
in his or her relationships with others, embracing the sphere of politics, eco-
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nomics, and so on. The commands of Christ speak to the individual directly
as a private person; as a public person, the individual is subject to the commands
of the ruler.

How are these two governments to be related to one another? Clearly they
are in one sense a contrasting pair, yet when set in the context of the distinction
between the kingdom of God and the kingdom of the world, both can be seen as
ways in which God is establishing his kingdom; governed overall by love, in the tem-
poral sphere that will take the form of care for the neighbor. Luther insists strongly
that the temporal may not insert itself into the spiritual, where coercion has no
place; equally, the spiritual is not entitled to rule in the temporal, for then gospel
would become law. The two are also related more positively, though: The tempo-
ral, by guaranteeing peace and creaturely good, provides the conditions in which
the spiritual can grow, while the spiritual in turn makes genuine temporal good pos-
sible, because righteousness can only truly be effected through a change in the self
before God: Without the spiritual, the temporal would be full of hypocrites.

Luther’s doctrine of two governments is set within his account of two realms,
that of God and that of the world.63 Those who have embraced Christ belong to
the former, while the latter encompasses all the children of Adam. Nevertheless,
this distinction cannot be pressed too sharply: Even those who belong to the king-
dom of God are, according to Luther’s doctrine of justification, also fallen, simul
justus ac peccator, while even the worldly are also creatures of God. Thus the king-
dom of God has something of the world’s kingdom in all its citizens, while there
is something of God’s good creation in the world. The relation between the two
kingdoms is thus highly dialectical; it is within this struggle that Luther identifies
a divine sanction for temporal government, parallel to, yet distinct from, spiritual
government.64

Part 2: How Far Temporal Authority Extends

We come now to the main part of this treatise. Having learned that there
must be temporal authority on earth, and how it is to be exercised in a Chris-
tian and salutary manner, we must now learn how far its arm extends and
how widely its hand stretches, lest it extend too far and encroach upon God’s
kingdom and government. It is essential for us to know this, for where it is
given too wide a scope, intolerable and terrible injury follows; on the other
hand, injury is also inevitable where it is restricted too narrowly. In the former
case, the temporal authority punishes too much; in the latter case, it punishes
too little. To err in this direction, however, and punish too little is more tol-
erable, for it is always better to let a scoundrel live than to put a godly man
to death. The world has plenty of scoundrels anyway and must continue to
have them, but godly men are scarce.
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It is to be noted first that the two classes of Adam’s children—the one
in God’s kingdom under Christ and the other in the kingdom of the world
under the governing authority, as was said above—have two kinds of law.
For every kingdom must have its own laws and statutes; without law no king-
dom or government can survive, as everyday experience amply shows. The
temporal government has laws which extend no further than to life and prop-
erty and external affairs on earth, for God cannot and will not permit any-
one but himself to rule over the soul. Therefore, where the temporal
authority presumes to prescribe laws for the soul, it encroaches upon God’s
government and only misleads souls and destroys them. We want to make
this so clear that everyone will grasp it, and that our fine gentlemen, the
princes and bishops, will see what fools they are when they seek to coerce
the people with their laws and commandments into believing this or that.

When a man-made law is imposed upon the soul to make it believe
this or that as its human author may prescribe, there is certainly no word of
God for it. If there is no word of God for it, then we cannot be sure whether
God wishes to have it so, for we cannot be certain that something which he
does not command is pleasing to him. Indeed, we are sure that it does not
please him, for he desires that our faith be based simply and entirely on his
divine word alone. He says in Matthew 18, “On this rock I will build my
church” [Matt. 16:18]; and in John 10, “My sheep hear my voice and know
me; however, they will not hear the voice of a stranger, but flee from him”
[John 10:27, 5]. From this it follows that with such a wicked command the
temporal power is driving souls to eternal death. For it compels them to be-
lieve as right and certainly pleasing to God that which is in fact uncertain,
indeed, certain to be displeasing to him since there is no clear word of God
for it. Whoever believes something to be right which is wrong or uncertain
is denying that truth, which is God himself. He is believing in lies and er-
rors, and counting as right that which is wrong.

Hence, it is the height of folly when they command that one shall be-
lieve the Church, the fathers, and the councils, though there be no word of
God for it. It is not the church but the devil’s apostles who command such
things, for the church commands nothing unless it knows for certain that it
is God’s word. As St Peter puts it: “Whoever speaks, let him speak as the word
of God” [1 Pet. 4:11]. It will be a long time, however, before they can ever
prove that the decrees of the councils are God’s word. Still more foolish is it
when they assert that kings, princes, and the mass of mankind believe thus
and so. My dear man, we are not baptized into kings, or princes, or even into
the mass of mankind, but into Christ and God himself. Neither are we called
kings, princes, or common folk, but Christians. No one shall or can command
the soul unless he is able to show it the way to heaven; but this no man can
do, only God alone. Therefore in matters which concern the salvation of souls
nothing but God’s word shall be taught and accepted.
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Again, consummate fools though they are, they must confess that they
have no power over souls. For no human being can kill a soul or give it life,
or conduct it to heaven or hell. If they will not take our word for it, Christ
himself will attend to it strongly enough where he says in the tenth chapter
of Matthew, “Do not fear those who kill the body, and after that have noth-
ing that they can do; rather fear him who after he has killed the body, has
power to condemn to hell” [Matt. 10:28]. I think it is clear enough here that
the soul is taken out of all human hands and is placed under the authority
of God alone.

Now tell me: How much wit must there be in the head of a person
who imposes commands in an area where he has no authority whatsoever?
Would you not judge the person insane who commanded the moon to shine
whenever he wanted [it] to? How well would it go if Leipzigers were to im-
pose laws on us Wittenbergers, or if, conversely, we in Wittenberg were to
legislate for the people of Leipzig! They would certainly send the lawmak-
ers a thank-offering of hellebore to purge their brains and cure their snif-
fles. Yet our emperor and clever princes are doing just that today. They are
allowing pope, bishop, and sophists to lead them on—one blind man lead-
ing the other—to command their subjects to believe, without God’s word,
whatever they please. And still they would be known as Christian princes,
God forbid!

Besides, we cannot conceive how an authority could or should act in
a situation except where it can see, know, judge, condemn, change, and mod-
ify. What would I think of a judge who should blindly decide cases which
he neither hears nor sees? Tell me then: How can a mere man see, know,
judge, condemn, and change hearts? That is reserved for God alone, as Psalm
7 says: “God tries the hearts and reins” [Ps. 7:9]; and, “The Lord judges the
peoples” [Ps. 7:8]. And Acts 10 says, “God knows the hearts”;65 and Jeremiah:
“Wicked and unsearchable is the human heart; who can understand it? I the
Lord, who search the heart and reins” [Jer. 17:9–10]. A court should and must
be quite certain and clear about everything if it is to render judgment. But
the thought and inclinations of the soul can be known to no one but God.
Therefore, it is futile and impossible to command or compel anyone by force
to believe this or that. The matter must be approached in a different way.
Force will not accomplish it. And I am surprised at the big fools, for they
themselves all say: De occultis non iudicat Ecclesia, the church does not judge
secret matters.66 If the spiritual rule of the church governs only public mat-
ters, how dare the mad temporal authority judge and control such a secret,
spiritual, hidden matter as faith.

Furthermore, every man runs his own risk in believing as he does, and
he must see to it himself that he believes rightly. As nobody else can go to
heaven or hell for me, so nobody else can believe or disbelieve for me; as no-
body else can open or close heaven or hell to me, so nobody else can drive me
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to belief or unbelief. How he believes or disbelieves is a matter for the con-
science of each individual, and since this takes nothing away from temporal
authority the latter should be content to attend to its own affairs and let men
believe this or that as they are willing, and constrain no one by force. For faith
is a free act, to which no one can be forced. Indeed, it is a work of God in
the spirit, not something which outward authorities should compel or create.
Hence arises the common saying, found also in Augustine, “No one can or
aught to be forced to believe.”67

Moreover, the blind, wretched fellows fail to see how utterly hopeless
and impossible a thing they are attempting. For no matter how harshly they
lay down the law, or how violently they rage, they can do no more than force
an outward compliance of the mouth and the hand; the heart they cannot
compel, though they work themselves to a frazzle. For the proverb is true:
“Thoughts are tax free.” Why do they persist in trying to force people to be-
lieve from the heart when they see that it is impossible? In so doing they only
compel weak consciences to lie, to disavow, and to utter what is not in their
hearts. They thereby load themselves down with dreadful alien sins, for all
the lies and false confessions which such weak consciences utter fall back
upon him who compels them.68 Even if their subjects were in error, it would
be much easier simply to let them err than to compel them to lie and to ut-
ter what is not in their hearts. In addition, it is not right to prevent evil by
something even worse.

Would you like to know why God ordains that the temporal princes
must offend so frightfully? I will tell you. God has given them to a base mind
[Rom. 1:28] and will make an end of them just as he does of the spiritual no-
bility. For my ungracious lords, the pope and the bishops, are supposed to be
bishops and preach God’s word. This they leave undone, and have become
temporal princes who govern with laws which concern only life and property.
How completely they have turned things topsy-turvy! They are supposed to
be ruling souls inwardly by God’s word; so they rule castles, cities, lands, and
people outwardly, torturing souls with unspeakable outrages.

Similarly, the temporal lords are suppose[d] to govern lands and peo-
ple outwardly. This they leave undone. They can do no more than strip and
fleece, heap tax upon tax and tribute upon tribute, letting loose here a bear
and there a wolf. Besides this, there is no justice, integrity, or truth to be found
among them. They behave worse than any thief or scoundrel, and their tem-
poral rule has sunk quite as low as that of the spiritual tyrants. For this rea-
son God so perverts their minds also, that they rush on into the absurdity of
trying to exercise a spiritual rule over souls, just as their counterparts try to
establish temporal rule. They blithely heap alien sins upon themselves and in-
cur the hatred of God and man, one scoundrel with the other. Then they lay
all the blame on the gospel, and instead of confessing their sin they blaspheme
God and say that our preaching has brought about that which their perverse
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wickedness has deserved—and still unceasingly serves—just as the Romans
did when they were destroyed. Here then you have God’s decree concerning
the high and mighty. They are not to believe it, however, lest this stern de-
cree of God be hindered by their repentance.

But, you say: Paul said in Romans 13 that every soul [seele] should
be subject to the governing authority [Rom. 13:1]; and Peter says that we
should be subject to every human ordinance [1 Pet. 2:13]. Answer: Now you
are on the right track, for these passages are in my favor. St Paul is speak-
ing of the governing authority. Now you have just heard that no one but
God can have authority over souls. Hence, St Paul cannot possibly be
speaking of any obedience except where there can be corresponding au-
thority. From this it follows that he is not speaking of faith, to the effect
that temporal authority should have the right to command faith. He is
speaking rather of external things, that they should be ordered and gov-
erned on earth. His words too make this perfectly clear, where he prescribes
limits for both authority and obedience, saying, “Pay all of them their dues,
taxes to whom taxes are due, revenue to whom revenue is due, honour to
whom honour is due, respect to whom respect is due” [Rom. 13:7]. Tempo-
ral obedience and authority, you see, apply only externally to taxes, revenue,
honor, and respect. Again, where he says, “The governing authority is not
a terror to good conduct, but to bad” [Rom. 13:3], he again so limits the
governing authority that it is not to have the mastery over faith or the word
of God, but over evil works.

This is also what St Peter means by the phrase, “human ordinance”
[1 Pet. 2:13]. A human ordinance cannot possibly extend its authority into
heaven and over souls; it is limited to the earth, to external dealings men
have with one another, where they can see, know, judge, evaluate, punish,
and acquit.

Christ himself makes this distinction, and summed it all up very nicely
when he said in Matthew 22, “Render to Caesar the things that are Caesar’s
and to God the things that are God’s” [Matt. 22:21]. Now, if the imperial
power extended into God’s kingdom and authority, and were not something
separate, Christ would not have made this distinction. For, as has been said,
the soul is not under the authority of Caesar; he can neither teach it nor guide
it, neither kill it nor give it life, neither bind it or loose it, neither judge nor
condemn it, neither hold it fast nor release it. All this he would have to do,
had he the authority to command it and to impose laws upon it. But with
respect to body, property, and honor he has indeed to do these things, for
such matters are under his authority.

David too summarized all this long ago in an excellent brief passage,
when he said in Psalm 113, “He has given heaven to the Lord of heaven, but
the earth he has given to the sons of men” [Ps. 115:16]. That is, over what is
on earth and belongs to the temporal, earthly kingdom, man has authority

Traditional Texts 97

17463-Justice&Rights  8/21/09  1:26 PM  Page 97



from God; but whatever belongs to heaven and to the eternal kingdom is ex-
clusively under the Lord of heaven. Neither did Moses forget this when he
said in Genesis 1, “God said, ‘Let us make man to have dominion over the
beasts of the earth, the fish of the sea, and the birds of the air’” [Gen. 1:26].
There only external dominion is ascribed to man. In short, this is the mean-
ing as St Peter says in Acts 4, “We must obey God rather than men” [Acts
5:29]. Thereby, he clearly sets a limit to the temporal authority, for if we had
to do everything that the temporal authority wanted there would have been
no point in saying, “We must obey God rather than men.”

If your prince or temporal ruler commands you to side with the pope,
to believe thus and so, or to get rid of certain books, you should say, “It is
not fitting that Lucifer should sit at the side of God. Gracious sir, I owe you
obedience in body and property; command me within the limits of your au-
thority on earth, and I will obey. But if you command me to believe or to get
rid of certain books, I will not obey; for then you are a tyrant and overreach
yourself, commanding where you have neither the right or the authority,” etc.
Should he seize your property on account of this and punish such disobedi-
ence, then blessed are you; thank God that you are worthy to suffer for the
sake of the divine word. Let him rage, fool that he is; he will meet his judge.
For I tell you, if you fail to withstand him, if you give in to him and let him
take away your faith and your books, you have truly denied God.

Let me illustrate. In Meissen, Bavaria, the Mark, and other places, the
tyrants have issued an order that all copies of the New Testament are every-
where to be turned in to the officials. This should not turn in a single page,
not even a letter, on pain of losing their salvation. Whoever does so is deliv-
ering Christ up into the hands of Herod, for these tyrants act as murderers
of Christ just like Herod. If their homes are ordered searched and books or
property taken by force, they suffer it to be done. Outrage is not to be resisted
but endured; yet we should not sanction it, or lift a little finger to conform,
or obey. For such tyrants are acting as worldly princes are supposed to act,
and worldly princes they surely are. But the world is God’s enemy; hence, they
too have to do what is antagonistic to God and agreeable to the world, that
they may not be bereft of honor, but remain worldly princes. Do not won-
der, therefore, that they rage and mock at the gospel; they have to live up to
their name and title.

You must know that since the beginning of the world a wise prince
is a mighty rare bird, and an upright prince ever rarer. They are generally
the biggest fools or the worst scoundrels on earth; therefore, one must con-
stantly expect the worst from them and look for little good, especially in
divine matters which concern the salvation of souls. They are God’s execu-
tioners and hangmen; his divine wrath uses them to punish the wicked and
to maintain outward peace. Our God is a great lord and ruler; this is why
he must also have such noble, highborn, and rich hangmen and constables.
He desires that everyone shall copiously accord them to riches, honor, and
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fear in abundance. It pleases his divine will that we call his hangmen gra-
cious lords, fall at their feet, and be subject to them in all humility, so long
as they do not ply their trade too far and try to become shepherds instead
of hangmen. If a prince should happen to be wise, upright, or a Christian,
that is one of the great miracles, the most precious token of divine grace
upon that land. Ordinarily the course of events is in accordance with the
passage from Isaiah 3, “I will make boys their princes and gaping fools shall
rule over them” [Isa. 3:4]; and in Hosea 13, “I will give you a king in my
anger, and take him away in my wrath” [Hosea 13:11]. The world is too
wicked, and does not deserve to have many wise and upright princes. Frogs
must have their storks.

Again you say: “The temporal power is not forcing men to believe; it
is simply seeing to it externally that no one deceives the people by false doc-
trine; how could heretics otherwise be restrained?” Answer: This the bishops
should do; it is a function entrusted to them and not to the princes. Heresy
can never be restrained by force. One will have to tackle the problem in some
other way, for heresy must be opposed and dealt with otherwise than with the
sword. Here God’s word must do the fighting. If it does not succeed, certainly
the temporal power will not succeed either, even if it were to drench the world
in blood. Heresy is a spiritual matter which you cannot hack to pieces with
iron, consume with fire, or drown in water. God’s word alone avails here, as
Paul says in II Corinthians, “Our weapons are not carnal, but mighty in God
to destroy every argument and proud obstacle that exalts itself against the
knowledge of God, and to take every thought captive in the service of Christ”
[2 Cor. 10:4–5].

Moreover, faith and heresy are never so strong as when men oppose
them by sheer force, without God’s word. For men count it certain that such
force is for a wrong cause and is directed against the right, since it proceeds
without God’s word and knows not how to further its cause except by naked
force, as brute beasts do. Even in temporal affairs force can be used only after
the wrong has been legally condemned. How much less possible it is to act with
force, without justice and God’s word, in these lofty spiritual matters! See,
therefore, what fine, clever nobles they are! They would drive out heresy, but
set about it in such a way that they only strengthen the opposition, rousing
suspicion against themselves and justifying the heretics. My friend, if you wish
to drive out heresy, you must find some way to tear it first of all from the heart
and completely turn men’s wills away from it. With force you will not stop it,
but only strengthen it. What do you gain by strengthening heresy in the heart,
while weakening only its outward expression and forcing the tongue to lie?
God’s word, however, enlightens the heart, and so all heresies and errors van-
ish from the heart of their own accord.

This way of destroying heresy was proclaimed by Isaiah in his eleventh
chapter where he says, “He shall smite the earth with the rod of his mouth,
and with the breath of his lips he shall slay the wicked” [Isa. 11:4]. There you
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see that if the wicked are to be slain and converted, it will be accomplished
with the mouth. In short, these princes and tyrants do not realize that to fight
against heresy is to fight against the devil, who fills men’s hearts with error,
as Paul says in Ephesians 6, “We are not contending against flesh and blood,
but against spiritual wickedness, against the principalities which rule this
present darkness” [Eph. 6:12]. Therefore, so long as the devil is not repelled
and driven from the heart, it is agreeable to him that I destroy his vessels with
fire of sword; it is as if I were to fight lightning with a straw. Job bore abun-
dant witness to this when in his forty-first chapter he said that the devil
counts iron as straw, and fears no power on earth.69 We learn it is also from
experience, for even if all Jews and heretics were forcibly burned no one ever
has been or will be convinced or converted thereby.

Nevertheless, such a world as this deserves such princes, none of whom
attends to his duties. The bishops are to leave God’s word alone and not use
it to rule souls; instead they are to turn over to the worldly princes the job of
ruling souls with the sword. The worldly princes, in turn, are to permit usury,
robbery, adultery, murder, and other evil deeds, and even commit these of-
fences themselves, and then allow the bishops to punish with letters of excom-
munication. Thus, they neatly put the shoe on the wrong foot: they rule the
souls with iron and the bodies with letters, so that worldly princes rule in a spir-
itual way, and spiritual princes rule in a worldly way. What else does the devil
have to do on earth than to masquerade and play the fool with his people?
These are our Christian princes, who defend the faith and devour the Turk!
Fine fellows, indeed, whom we may well trust to accomplish something by such
refined wisdom, namely, to break their necks and plunge land and people into
misery and want.

I would in all good faith advise these blind fellows to take heed to a lit-
tle phrase that occurs in Psalm 107: Effundit contemptum super principes.70 I
swear to you by God that if you fail to see that this little text is applicable to
you, then you are lost, even though each one of you be as mighty as the Turk;
and your fuming and raging will avail you nothing. A goodly part of it has
already come true. For there are very few princes who are not regarded as fools
or scoundrels; that is because they show themselves to be so. The common
man is learning to think, and the scourge of princes (that which God calls
contemptum) is gathering force among the mob and with the common man.
I fear there will be no way to avert it, unless the princes conduct themselves
in a princely manner and begin again to rule decently and reasonably. Men
will not, men cannot, men refuse to endure your tyranny and wantonness
much longer. Dear princes and lords be wise and guide yourselves accordingly.
God will no longer tolerate it. The world is no longer what it once was, when
you hunted and drove people like game. Abandon therefore your wicked use
of force, give thought to dealing justly, and let God’s word have its way, as it
will anyway and must and shall; you cannot prevent it. If there is heresy some-
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where, let it be overcome, as is proper, with God’s word. But if you can con-
tinue to brandish the sword, take heed lest someone come and compel you
to sheathe it—and not in God’s name!

But you might say: “Since there is to be no temporal sword among
Christians, how then are they to be ruled outwardly? There certainly must
be authority even among Christians.” Answer: Among Christians there shall
and can be no authority; rather all are alike subject to one another, as Paul
says in Romans 12: “Each shall consider the other his superior” [Rom. 12:10];
and Peter says in 1 Peter 5: “All of you be subject to one another” [1 Pet. 5:5].
This is also what Christ means in Luke 14: “When you are invited to a wed-
ding, go and sit in the lowest place” [Luke 14:10]. Among Christians there
is no superior but Christ himself, and him alone. What kind of authority can
there be where all are equal and have the same right, power, possession, and
honor, and where no one desires to be the other’s superior, but each the
other’s subordinate? Where there are such people, one could not establish
authority even if he wanted to, since in the nature of things it is impossible
to have superiors where no one is able or willing to be a superior. Where there
are no such people, however, there are no real Christians either.

What, then, are the priests and bishops? Answer: Their government
is not a matter of authority or power, but a service and an office, for they
are neither higher nor better than other Christians. Therefore, they should
impose no law or decree on others without their will and consent. Their rul-
ing is rather nothing more than the inculcating of God’s word, by which
they guide Christians and overcome heresy. As we have said, Christians can
be ruled in faith, not with outward works. Faith, however, can come
through no word of man, but only through the word of God, as Paul says
in Romans 10, “Faith comes through hearing, and hearing through the word
of God” [Rom. 10:17]. Those who do not believe are not Christians; they
do not belong to Christ’s kingdom, but to the worldly kingdom where they
are constrained and governed by the sword and by outward rule. Christians
do every good thing of their own accord and without constraint, and find
God’s word alone sufficient for them. Of this I have written frequently and
at length elsewhere.
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57. Tajrπbπ indicates experience as a basis for knowledge, as distinct from rea-

son and analogy. Jabre, Essai sur la Lexique de Ghazali, 49–50.
58. Taw≥turπ reports are those with more than one chain leading back to a

source; the term is used particularly in the classification of a…≥dπth, but
al-Ghaz≥lπ’s sense here is wider. Jabre, Essai sur la Lexique de Ghazali, 269.

59. “The Touchstone of Reasoning,” one of al-Ghaz≥lπ’s works on logic.
60. Zann refers to an inductive logic that may be largely correct but is not con-

clusive; here al-Ghaz≥lπ contrasts it polemically as “speculation,” with the
assurance of burh≥n.

61. The Ism≥‘πlπs, so called because of their emphasis on esoteric (b≥t.in)
exegesis.

62. The English translation of the treatise is provided by Gary Mann on the
“Luther Project” website, www.uoregon.edu/~sshoemak/323/texts/luther~1
.htm (accessed April 4, 2009).

63. The two pairs are sometimes conflated in shorthand accounts of the “two
kingdoms” theory, but the Zwei Reiche should be distinguished from the
Zwei Regimente.

64. In this dialectical approach, Luther distinguished himself from other Ref-
ormation theologians such as Melanchthon, who argued instead for the
principle of cura religionis, that the civil magistrate had a responsibility, as
custodian of both “tables of the Law,” to regulate the right order of true
religion. It has been suggested, though, that in later life Luther came closer
to Melanchthon’s position. Cf. James Estes, “The Role of Godly Magis-
trates in the Church: Melanchthon as Luther’s Interpreter and Collabora-
tor,” Church History 67, no. 3 (1998): 463–84.

65. The reference seems to be to Acts 1:24.
66. This is a recognized proposition of the canonists (cf. Gratian) applied to

specific pastoral situations. It is adopted, for example, in the Council of
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Trent’s canons on marriage (Denzinger no. 1814), where the issue is that
of the interior motivation of the couple. Luther here extends its juridical
scope dramatically.

67. Cf. In Joann. 25 (PL 35, 1607). However, as St. Thomas Aquinas points
out (ST 2a 2ae 10, 8 ad 3), Augustine did defend the use of force to com-
pel right belief in some cases, such as those involving heretics or schismat-
ics who had once held the Catholic faith (e.g., Donatists).

68. The scholastic category of peccata aliena included various kinds of personal
involvement in another party’s sin: by, e.g., counseling, approving, or even
failing to criticize.

69. Job 41:27, 33. The biblical reference is in fact to Leviathan.
70. Psalm 107:40: “He pours contempt upon princes.”
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PA RT I I I

THE MODERN WORLD

A lthough its roots can be traced further back in both religious and secular
thinking, it is in the twentieth century that the discourse of human rights

comes to dominate the way that justice is understood in many human societies
and globally. Among the human rights generally recognized and affirmed by a
growing international consensus is that of freedom of religion, and Malcolm
Evans’s essay provides an eloquent overview of the tensions and challenges in-
volved in translating this general affirmation into the particular contexts of reli-
gious practice.

The four Christian and Islamic texts that follow address in different ways
the relationship between religious commitment and state power, and the ground-
ing of the language of rights in religious faith. The Barmen declaration and the
writings of Imam Khomeini, both emerging in times of immense turmoil in so-
ciety, propose radically disparate approaches from the faithful to issues of polit-
ical governance. Dignitatis humanae and the two Islamic documents differ more
subtly in the ways that they link the affirmation of rights for humans with the
primacy of obligations to God.
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Chapter 7

Human Rights and the 
Freedom of Religion

Malcolm Evans

Iapproach this topic as an international lawyer interested and involved in the
protection of religious freedom by and through the means and mechanisms

of international law, and particularly through the means and mechanisms of in-
ternational human rights law. My central point here is that I believe human rights
law is developing in a fashion that is likely to hinder rather than assist the real-
ization of the goals of tolerance and religious pluralism. There are two reasons
for this. First, the entire human rights approach to religious liberty is increasingly
geared toward a form of “neutrality” that is inimical to religious liberty. Second,
that approach tends to bear more harshly on some religious traditions than oth-
ers, undermining the very values that it is said to reflect. To my mind, this increases
the need for dialogue between religious communities on such questions. It also
means that religious communities, while being fully alive to the need to respect
human rights values, should be questioning the direction in which human rights
thinking is inclining. I do not think it should be assumed that human rights ap-
proaches to questions concerning the relationship of religious believers, as indi-
viduals and as communities, to the societies in which they live are necessarily to
be preferred or privileged over other conceptions of that relationship.

I should make it clear at the outset that I view human rights as a tool, a
methodology for addressing the tensions that arise within the governance of a so-
ciety. I see human rights as a means of policing the boundaries between the pub-
lic and the private space, ensuring that the assertion of the authority of the state
does not overreach the bounds of legitimacy, while also recognizing that, to a
degree, human rights impose minimum requirements upon states for positive as-
sertions of authority in order to ensure that these rights are indeed properly re-
alized. I do not see the international human rights instruments as constituting

17463-Justice&Rights  8/21/09  1:26 PM  Page 109



an ethical code, although they are frequently perceived as such. Indeed, the man-
ner in which human rights obligations come into being, through a tortuous
process of negotiation and political compromise, emphasizes their instrumental
rather than their transcendental qualities. Theologians will tend to understand
human rights in a different fashion from a domestic lawyer, a domestic lawyer
may well understand them differently from an international lawyer, and so on.
It is, however, worth reminding ourselves that, no matter how much mystique
is generated around them, human rights instruments are the product of varying
inputs, many highly contentious, often largely political, and are the product of
intense negotiation. They are not the distillation of any particular form of wis-
dom. They are the product of a pragmatic progress and have to be engaged with
as such, as important statements of how the international community believes it
can and should configure itself, but not in any sense as moral absolutes. They are
tools with which we work.

I do not think that freedom of religion and belief has fared particularly well
within the human rights framework. Despite the role of religious belief as being
one of the wellsprings from which human rights protection flowed in its earliest
days, it rapidly became something of a Cinderella within the protective frame-
work. Despite its appearing in President Roosevelt’s “four freedoms,” and its fig-
uring as an “easy case” for inclusion as Article 18 of the Universal Declaration of
Human Rights, it remains the only one of the key rights identified that has not
been developed into a specialist, legally binding instrument.1 Although there have
been attempts to draft an international convention on religious liberty, these
stalled in 1967 after the first article had been drafted, and the general view is that
it is still premature to return to the exercise. The very fact that it is still seen as
so difficult an issue tells us something significant about the relationship between
human rights and religious belief. Indeed, it has been a struggle to get the United
Nations to address the issue from the perspective of the freedom of religion and
belief at all. Although this is the approach of the principal human rights in-
struments, in 1981 the United Nations adopted a rather different tack in adopt-
ing its “Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief.” Although this Declaration now
tends to be projected as a summation of UN engagement with the freedom of
religion and belief, it was originally more focused on questions of nondiscrim-
ination on the basis of religion or belief, and this was reflected in the original
title of the mandate of the UN Special Rapporteur, established in 1986 to mon-
itor its implementation.2

The legally binding human rights instruments adopt a common approach
to the freedom of religion, and this is exemplified by Article 9 of the European
Convention on Human Rights (ECHR), which provides the following:
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(1) Everyone has the right to freedom of thought, conscience and religion;
this right includes freedom to change his religion or belief, either alone or
in community with others and in public or private, to manifest his religion
or belief, in worship, teaching, practice and observance.

(2) Freedom to manifest one’s religion shall be subject to only such
limitations as are prescribed by law and are necessary in a democratic soci-
ety in the interests of public safety, for the protection of public order, health
or morals, or for the protection of the rights and freedoms of others.

This is a classic human rights formulation. It sets out what appears to be a very
clear right—that everyone enjoys the freedom of thought, conscience, and reli-
gion. This is generally referred to as the forum internum, the sphere of inner be-
lief that is inviolable but that permits little more (if anything) than the freedom
to believe what one wishes. When it comes to doing something on the basis of
one’s beliefs, then this is protected only to the extent that it might be a protected
form of “manifestation,” and the European Court of Human Rights has not wa-
vered from the view, first expressed by the European Commission on Human
Rights back in 1981, that not all actions that are motivated by a belief are pro-
tected forms of manifestation of that belief.3

Assuming that the individual has been manifesting his or her religion or
belief, the next question is whether there has been an “interference” with that
manifestation in a fashion that is attributable to the state. Thus, in the recent
judgment of Begum v. Denbigh High School, the majority of the House of Lords
thought that the freedom of religion of a fourteen-year-old girl had not been
interfered with at all in the sense of Article 9 when she was not allowed to at-
tend school wearing a jilb≥b (which contravened the school’s policy on uniforms)
because she remained free to attend other schools where she might do so, and,
as Lord Hoffman put it, “people sometimes have to suffer some inconvenience
for their beliefs.”4 Even if all these hurdles were passed, protected forms of man-
ifestation may be trenched upon by the state provided that its actions are pre-
scribed by law, are necessary in a democratic society for the safeguarding of the
interests set out in Article 9(2), and are a proportionate response. In assessing
the legitimacy of the interference, the state is accorded a not inconsiderable mar-
gin of appreciation.5

It is worth stressing that the human rights framework expressly envisages
that there will be clashes between the practice of religion and the application of
a human rights framework: The human rights framework itself implies that this
will be so. Thus, when religious believers seek to act in accordance with their con-
science by, for example, refusing to sell contraceptives in pharmacies in France,
and the legitimacy of the response of the French authorities is called into question,
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the result is a debate concerning the extent to which human rights thinking pro-
tects the freedom of believers to manifest their beliefs in the manner in which they
run their businesses.6 When teachers wish to wear headscarves while teaching, or
students while being taught, and the state, acting in the name of the rights and
freedoms of others, seeks to prevent them from doing so, there is a clash of val-
ues.7 Why pretend it can be otherwise? The key point is that, in the outworking
of this, the vision of the judicial body concerning the role of religion in the life
of the individual and in the life of the nation is critical.

The very first case in which the European Court of Human Rights addressed
these questions directly illustrates the point. The case concerned the legitimacy of
a Jehovah’s Witness’s being convicted in Greece for the criminal offence of im-
proper proselytism. In this case, the court set out what remains its fundamental
statement concerning the freedom of religion, emphasizing that “freedom of
thought, conscience and religion is one of the foundations of a ‘democratic soci-
ety’ within the meaning of the Convention. It is, in its religious dimension, one
of the most vital elements that go to make up the identity of believers and their
conception of life, but it is a precious asset for atheists, agnostics, sceptics and the
unconcerned. The pluralism indissociable from a democratic society, which has
been dearly won over the centuries, depends on it.”8

In the context of the case, the court itself avoided “taking sides” by retreat-
ing into proceduralism, emphasizing the failure of the domestic court properly to
apply the law.9 Individual judges, though, saw the matter rather more starkly,
Judge Martens arguing that this was a matter from which the state should retreat
as far as possible and leave contestation on matters of religion to religious believ-
ers. Judge Valticos, in one of the more colorful pieces of judicial prose ever penned,
firmly upheld the right of the state to prevent the religious beliefs of its citizens
from being disturbed by the proselytizing activities of others. Subsequent cases
tended to support the right of the state to protect believers from forms of expres-
sion that failed to evidence “respect” for the views of others (and particularly when
such a lack of respect involved offensive portrayals of objects of religious venera-
tion) but did not require them to do so.10

Looking back at these cases, we can see that they all proceed from an as-
sumption that the state had no direct role to play in the religious life of believ-
ers. The bulk of the cases concerned claims by individuals that their ability to act
in accordance with their beliefs had been negatively impacted by the actions of
the state in some fashion or that their capacity to enjoy their religion had been
disturbed by what others had said about them. The role of the court was to en-
sure that in such cases the boundaries of proper respect had not been crossed,
bearing in mind the situation in which the issue arose and the rights and free-
doms of others that might be at stake.
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A major shift in approach has, however, now taken place, largely as a result
of the expansion of the Council of Europe to embrace the countries of central
and eastern Europe. This has led to a spate of cases that raised questions concern-
ing the registration and official recognition of religious leaders, communities, and
churches, and as a result the court has come to see the role of the state in very
different terms, describing it as being the “neutral organiser of religious life within
the State.”11 At one level, this may appear wholly benign, as the approach is still
built on the same ideas of ensuring respect, pluralism, and tolerance. However,
it has become increasingly apparent that this is no longer understood to mean re-
spect by others for religion as much as respect by religions for others. More and
more, religious manifestation is seen as permissible only to the extent that it is
compatible with the underpinnings of the ECHR system, these being democracy
and human rights. The court today seems to identify democracy and human
rights with tolerance and pluralism and is apt to construe any forms of religious
manifestation that do not show these virtues as posing a threat to central values.
Moreover, the court expressly asserts the view that, while secularism is compati-
ble with democracy and human rights, some forms of religious expression sim-
ply are not. The most dramatic example of this can be found in the Refah Partisi
case, in which the Grand Chamber said:

The Court concurs in the Chamber’s view that Sharπ‘a is incompatible with
the fundamental principles of democracy, as set forth in the Convention.
Like the Constitutional Court, the Court considers that Sharπ‘a, which faith-
fully reflects the dogmas and divine rules laid down by religion, is stable and
invariable. Principles such as pluralism in the political sphere or the constant
evolution of public freedoms have no place in it. The Court notes that, when
read together, the offending statements, which contain explicit reference to
the introduction of Sharπ‘a, are difficult to reconcile with the fundamental
principles of democracy, as conceived in the Convention taken as a whole.
It is difficult to declare one’s respect for democracy and human rights while
at the same time supporting a regime based on Sharπ‘a, which clearly diverges
from Convention values, particularly with regard to its criminal law and
criminal procedure, its rules on the legal status of women, and the way it in-
tervenes in all spheres of private and public life in accordance with religious
precepts. . . . In the Court’s view, a political party whose actions seem to be
aimed at introducing Sharπ‘a in a State party to the Convention can hardly
be regarded as an association complying with the democratic ideal that un-
derlies the whole of the Convention.12

Such statements from the European Court of Human Rights are not likely to
encourage those seeking to find space for the expression of faith in the political
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society of which they form a part. Once again, according to the court, the hu-
man rights approach is to ensure that followers of a religion might believe as they
wish and that they might be free to practice the rituals of their faith provided
that this is compatible with the general public good, but the state is to rise above
religion, ordering and policing its practice but not embracing or reflecting par-
ticular tenets of belief.

Against this background, the most recent of this line of cases, Sahin v. Turkey,
seems an almost inevitable decision. Sahin concerned a prohibition on the wearing
of headscarves and beards while attending university classes and examinations in
Turkey. The court concluded that, although this amounted to a restriction on the
manifestation of a religious belief, that restriction was justified in ECHR terms. This
has attracted considerable criticism on many grounds, but I wish to highlight the
general point that the court seriously distorts Article 9 and the freedom of religion
to the extent that it now appears to be as much a tool for the repression of religious
liberty as a means of upholding it.13 It is true that the court is merely repeating what
it has always said when it argues that freedom of religion is “primarily” a matter of
individual conscience, when it emphasizes the element of “inner belief” by claim-
ing that the freedom of religion merely “implies” a right to manifest, and when it
reiterates that not every act motivated by a religion is a legally recognized manifes-
tation of that religion.14

This approach dates back to the very first case, that of Kokkinakis, in which
the court said that “whilst religious freedom is primarily a matter of individual
conscience, it also implies, inter alia, freedom to ‘manifest [one’s] religion.’”15

However, in Kokkinakis, the court followed this by saying, “Bearing witness in
words and deeds is bound up with the existence of religious convictions,” and
went on to find a violation of the freedom of religion in the criminal conviction
of a Jehovah’s Witness for proselytism. In other words, it served as a preface to
a broadening of the concept. In Sahin, those selfsame words are used as a pref-
ace to the limiting of the freedom to bear witness, this being brought about by
the stress placed by the court on the role of the state as being to “reconcile the
interests of the various groups” and to “ensure” respect between believers and be-
tween believers and nonbelievers.16 It even suggests that there is a positive obli-
gation of the state to ensure that this is the case. I find the idea of the state’s being
under a positive legal obligation to ensure that religious believers demonstrate re-
spect for each other and for nonbelievers an almost impossible notion. In con-
trast, the idea that the state might be able to ensure that appropriate processes
are in place in order to enhance the prospect of tolerance and mutual respect
seems to me to be a more attainable objective, and more in accord with the con-
cept of positive obligations, which work best when they are addressed to means
rather than ends.17
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This was not the route followed in the Sahin case, however, and at the end
of the day the court proceeds on little more than an assertion of the need to pre-
serve general public order and religious pluralism through the eradication of a par-
ticular form of public manifestation of religious belief in state-run institutions.
Indeed, the need to restrict the manifestation of religion in order to secure plu-
ralism and tolerance between religions is becoming something of a counterintu-
itive mantra in human rights circles.18 In adopting such a stance, the court is not
acting in an evenhanded fashion, as it is embracing a form of “secular fundamen-
talism” that is incompatible with its self-professed role as the overseer of the state
as the “neutral and impartial organizer” of the system of beliefs within the state.
This is deeply problematic for all religious believers.

It is also deeply problematic on another level. As I have already indicated, the
court today stresses the role of the state as the neutral and impartial organizer of
religious life. In many states—like it or not—religious difference is seen as a threat
to public order. Many states use their laws regarding religious associations as a means
to differentiate between those forms of religion that are politically welcome and
those that are not. It is very difficult to explain to states that they are bound to strive
for religious toleration and pluralism through a policy of strict neutrality between
all forms of religion and belief, while at the same time insisting that it is quite le-
gitimate for the state to prohibit public forms of religious manifestation that the
state considers to undermine its essential political foundations.

Moreover, where does this leave those believers from religious traditions that
seek to order their life in the public space in a different way, based on, for exam-
ple, the tenets of their faith. Why should they be denied the opportunity to do
so? The answer that the court provides is that states need to order their affairs in
the interests of all within their jurisdiction rather than in accordance with the
views and beliefs of some, be they a majority or a minority—and tolerance, re-
spect, and pluralism are difficult values to cross swords with.

Yet these values are not neutral: They are vehicles for the legitimation of a
very real set of assumptions concerning the proper reach of religion in the public
sphere. Even advancing these claims of human rights through the instrumentality
of international law has the effect of validating the interstate system, with its rather
peculiar and eminently contestable way of conceiving the ordering of human so-
ciety.19 Moreover, it is arguable that the entire way in which we conceive of human
rights has the effect of privileging certain forms of religious belief. It is clearly more
difficult for what may be called “fringe” religions or new religious movements to
benefit from human rights protections than it is for more mainstream religious tra-
ditions to do so.20 Beyond this, it seems to me that the practical application of hu-
man rights approaches to the freedom of religion is structurally biased toward those
forms of religious belief that are essentially private and individualist—one might
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say, pietistic—rather than communitarian in organizational orientation. This is not,
perhaps, surprising, as the more communitarian-oriented religious traditions tend
to challenge the state’s ordering of society in a manner that more individualistically
focused religions do not. It is not an accident that Western Christianity has found
it easier to cohabit with plural liberal democracies than some other forms of reli-
gious traditions, though it appears that this is becoming increasingly difficult as hu-
man rights thinking concerning the freedom of religion moves away from liberal
secularism to what has been described as a form of fundamentalist secularism. This
has the perhaps unexpected consequence of increasing the space for religious com-
munities to come together in order to forge their own distinctive contribution to
the realization of the freedom of religion or belief, and to do so in a fashion that
seeks to challenge, rather than to conform to, human rights law.

In recent times, religious folk have tended to leave the realization of the free-
dom of religions to the application of human rights law. I believe that there is an
increasing realization that it is necessary for the voice of religious believers to be
better heard and better understood by the human rights community if freedom
of religion is to continue to be best pursued through the application of human
rights law in the modern world. There is an equally pressing need for religious com-
munities to refrain from using the legal regulation of religious life to deny free-
dom of religion to those whose views do not accord with their own, because this
merely serves to reinforce the views of those who seek to limit the role of religion
in the life of the community as a whole and to place restrictions on the life of re-
ligious communities themselves. As a lawyer, I feel there is a need to recapture a
vision of law as the just ordering of society in the light of existing conceptions,
and that means taking those conceptions as our starting point rather than impos-
ing increasingly alien solutions to questions upon believers in the name of human
rights on the mistaken assumption that it is the only acceptable conception.
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Chapter 8

Modern Texts

8.1 The Barmen Declaration

Miroslav Volf

The Theological Declaration of Barmen was addressed in 1934 by the “con-
fessing” church to the German Christians who were seeking to achieve a syn-
thesis between Nazism and Christianity. By contrast, the Barmen declaration
insists that, while in the purposes of God the state has a positive role to main-
tain justice and peace, it must not seek to become “the sole and total order
of human life and so fulfill the vocation of the Church as well.” For its part,
the church must resist pressure to reshape its message according to “the pre-
vailing ideological and political convictions of the day.” It should be noted
that the declaration insists on the commission, rather than the right, of the
church to maintain a steadfast witness to the Gospel of Jesus Christ.21

The Barmen declaration can be seen as a direct response to one distorted pat-
tern of political implementation of Luther’s “two kingdoms” doctrine—that

led by the party of the German Christians, headed by Bishop Ludwig Müller. In
opposition to his subordination of church to state, the resistance party within the
German churches, uniting theologians of Calvinist and Lutheran confessions,
came together to agree to a text drafted by Karl Barth (1882–1968) that, while ac-
cepting the principle that spiritual and temporal governments were united as com-
ing from God, emphasized the possibility of their disjunction also. In the
context of Germany in the 1930s, indeed, this possibility had become an un-
doubted reality. Over the centuries, the interpretation of Luther’s distinction of
“gospel” and “law” had shifted with the gradual process of secularization, so that
the latter had come to be seen as the positive law of the state rather than God’s
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law. This enabled the state to usurp more and more of the realm Luther had des-
ignated for the church, so that Christianity could be restricted to a “spiritual”
space only. Under Nazi rule, this could be expressed in the slogan “Christ for the
soul, Hitler for the people.”

It is to this challenge that the Barmen declaration responds, by asserting the
integrity of the church as mandated by God. The influence of Barthian theol-
ogy is strong, with the assertion of Christ’s authority over all aspects of life and
the rejection of any sense of revelation in creation or in history other than the
word of God in Jesus Christ; indeed, for this reason it was criticized by some lead-
ing Lutheran theologians.22 The primacy of the text’s focus on the ordering of
the church is shown by its very form as a successive condemnation of seven “false
doctrines” (falsche Lehre)—in other words, an anathematization of heresy.23 The-
ologians of the confessing church such as Dietrich Bonhoeffer thus insisted that,
following its proclamation, they were no longer an “opposition” within the
church, but rather constituted the church itself: “The Barmen Declaration was
a true confession to the Lord Jesus effected through the Holy Spirit. . . . [I]ts char-
acter is one that shapes and divides the Church.”24

The Barmen declaration has proved an inspiration for Christians in other
situations of state-imposed oppression: The idea of “confessing church,” for ex-
ample, resonated strongly in apartheid-era South Africa. As against the mere pos-
sibility of passive disobedience, its theological stance seemed to many to provide
a basis for active resistance. At the same time, it is a text closely related to the par-
ticular context of 1930s Germany, and questions will always be raised about the
propriety of borrowing language from that time to apply to another.25 It remains
true that, despite its undoubted emphasis on ecclesial integrity, the Barmen dec-
laration also points to a church faithfully and freely discharging its divine com-
mission as being a sign of hope of the transformation that God intends and that
he can bring to the realm of the state also.

I An Appeal to the Evangelical Congregations and 
Christians in Germany

The Confessional Synod of the German Evangelical Church met in Barmen,
May 29–31, 1934. Here representatives from all the German Confessional
Churches met with one accord in a confession of the one Lord of the one,
holy, apostolic Church. In fidelity to their confession of faith, members of
Lutheran, Reformed, and United Churches sought a common message for the
need and temptation of the Church in our day. With gratitude to God they
are convinced that they have been given a common word to utter. It was not
their intention to found a new Church or to form a union. For nothing was

118 The Modern World

17463-Justice&Rights  8/21/09  1:26 PM  Page 118



farther from their minds than the abolition of the confessional status of our
Churches. Their intention was, rather, to withstand in faith and unanimity
the destruction of the Confession of Faith, and thus of the Evangelical
Church in Germany. In opposition to attempts to establish the unity of the
German Evangelical Church by means of false doctrine, by the use of force
and by insincere practices, the Confessional Synod insists that the unity of the
Evangelical Churches in Germany can come only from the Word of God in
faith through the Holy Spirit. Thus alone is the Church renewed.

Therefore the Confessional Synod calls upon the congregations to range
themselves behind it in prayer, and steadfastly to gather around those pastors
and teachers who are loyal to the Confessions.

Be not deceived by loose talk, as if we meant to oppose the unity of
the German nation! Do not listen to the seducers who pervert our intentions,
as if we wanted to break up the unity of the German Evangelical Church or
to forsake the Confessions of the Fathers!

Try the spirits whether they are of God! Prove also the words of the
Confessional Synod of the German Evangelical Church to see whether they
agree with Holy Scripture and with the Confessions of the Fathers. If you
find that we are speaking contrary to Scripture, then do not listen to us! But
if you find that we are taking our stand upon Scripture, then let no fear or
temptation keep you from treading with us the path of faith and obedience
to the Word of God, in order that God’s people be of one mind upon earth
and that we in faith experience what he himself has said: “I will never leave
you, nor forsake you.” Therefore, “Fear not, little flock, for it is your Father’s
good pleasure to give you the kingdom.”

II Theological Declaration Concerning the Present Situation 
of the German Evangelical Church

According to the opening words of its constitution of July 11, 1933, the Ger-
man Evangelical Church is a federation of Confessional Churches that grew
out of the Reformation and that enjoy equal rights. The theological basis for
the unification of these churches is laid down in Article 1 and Article 2 (1)
of the constitution of the German Evangelical Church that was recognized
by the Reich Government on July 14, 1933:

• Article 1. The inviolable foundation of the German Evangelical Church is
the gospel of Jesus Christ as it is attested for us in Holy Scripture and brought
to light again in the Confessions of the Reformation. The full powers that
the Church needs for its mission are hereby determined and limited.

• Article 2 (1). The German Evangelical Church is divided into member
Churches (Landeskirchen).
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We, the representatives of Lutheran, Reformed, and United Churches, of
free synods, Church assemblies, and parish organizations united in the Con-
fessional Synod of the German Evangelical Church, declare that we stand
together on the ground of the German Evangelical Church as a federation
of German Confessional Churches. We are bound together by the confes-
sion of the one Lord of the one, holy, catholic, and apostolic Church.

We publicly declare before all evangelical Churches in Germany that
what they hold in common in this Confession is grievously imperiled, and with
it the unity of the German Evangelical Church. It is threatened by the teach-
ing methods and actions of the ruling church party of the “German Christians”
and of the church administration carried on by them. These have become more
and more apparent during the first year of the existence of the German Evan-
gelical Church. This threat consists in the fact that the theological basis on
which the German Evangelical Church is united has been continually and sys-
tematically thwarted and rendered ineffective by alien principles, on the part
of the leaders and spokesmen of the “German Christians” as well as on the part
of the church administration. When these principles are held to be valid, then,
according to all the Confessions in force among us, the Church ceases to be
the Church and the German Evangelical Church, as a federation of Confes-
sional Churches, becomes intrinsically impossible.

As members of Lutheran, Reformed, and United Churches we may
and must speak with one voice in this matter today. Precisely because we
want to be and to remain faithful to our various confessions, we may not keep
silent, since we believe that we have been given a common message to utter
in a time of common need and temptation. We commend to God what this
may mean for the interrelations of the Confessional Churches.

In view of the errors of the “German Christians” of the present Reich
Church government which are devastating the Church and also therefore
breaking up the unity of the German Evangelical Church, we confess the fol-
lowing evangelical truths:

1. “I am the way, and the truth, and the life; no one comes to the Father, but
by me” [John 14:6]. “Truly, truly, I say to you, he who does not enter the sheep-
fold by the door, but climbs in by another way, that man is a thief and a rob-
ber . . . I am the door; if anyone enters by me, he will be saved” [John 10:1, 9].

Jesus Christ, as he is attested for us in Holy Scripture, is the one Word
of God which we have to hear and which we have to trust and obey in life
and in death.

We reject the false doctrine, as though the Church could and would
have to acknowledge as a source of its proclamation, apart from and besides
this one Word of God, still other events and powers, figures and truths, as
God’s revelation.
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2. “Christ Jesus, whom God has made our wisdom, our righteousness and
sanctification and redemption” [1 Cor. 1:30].

As Jesus Christ is God’s assurance of the forgiveness of all our sins, so,
in the same way and with the same seriousness he is also God’s mighty claim
upon our whole life. Through him befalls us a joyful deliverance from the
godless fetters of this world for a free, grateful service to his creatures.

We reject the false doctrine, as though there were areas of our life in
which we would not belong to Jesus Christ, but to other lords—areas in which
we would not need justification and sanctification through him.

3. “Rather, speaking the truth in love, we are to grow up in every way into
him who is the head, into Christ, from whom the whole body [is] joined and
knit together” [Eph. 4:15, 16].

The Christian Church is the congregation of the brethren in which
Jesus Christ acts presently as the Lord in Word and sacrament through the
Holy Spirit. As the Church of pardoned sinners, it has to testify in the midst
of a sinful world, with its faith as with its obedience, with its message as with
its order, that it is solely his property, and that it lives and wants to live solely
from his comfort and from his direction in the expectation of his appearance.

We reject the false doctrine, as though the church were permitted to
abandon the form of its message and order to its own pleasure or to changes
in prevailing ideological and political convictions.

4. “You know that the rulers of the Gentiles lord it over them, and their
great men exercise authority over them. It shall not be so among you; but
whoever would be great among you must be your servant” [Matt. 20:25, 26].

The various offices in the Church do not establish a dominion of some
over the others; on the contrary, they are for the exercise of the ministry en-
trusted to and enjoined upon the whole congregation.

We reject the false doctrine, as though the Church, apart from this
ministry, could and were permitted to give itself, or allow to be given to it,
special leaders vested with ruling powers.

5. “Fear God. Honour the emperor” [1 Pet. 2:17].
Scripture tells us that, in the as yet unredeemed world in which the

Church also exists, the State has by divine appointment the task of providing
for justice and peace. [It fulfils this task] by means of the threat and exercise
of force, according to the measure of human judgment and human ability. The
Church acknowledges the benefit of this divine appointment in gratitude and
reverence before Him. It calls to mind the Kingdom of God, God’s command-
ment and righteousness, and thereby the responsibility both of rulers and of
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the ruled. It trusts and obeys the power of the Word by which God upholds
all things.

We reject the false doctrine, as though the State, over and beyond its
special commission, should and could become the single and totalitarian or-
der of human life, thus fulfilling the Church’s vocation as well.

We reject the false doctrine, as though the Church, over and beyond
its special commission, should and could appropriate the characteristics, the
tasks, and the dignity of the State, thus itself becoming an organ of the State.

6. “Lo, I am with you always, to the close of the age” [Matt. 28:20]. “The
Word of God is not fettered” [2 Tim. 2:9].

The Church’s commission, upon which its freedom is founded, consists
in delivering the message of the free grace of God to all people in Christ’s stead,
and therefore in the ministry of his own Word and work through sermon and
sacrament.

We reject the false doctrine, as though the Church in human arrogance
could place the Word and work of the Lord in the service of any arbitrarily
chosen desires, purposes, and plans.

The Confessional Synod of the German Evangelical Church declares that it
sees in the acknowledgement of these truths and in the rejection of these
errors the indispensable theological basis of the German Evangelical Church
as a federation of Confessional Churches. It invites all who are able to accept
its declaration to be mindful of these theological principles in their decisions
in church politics. It entreats all whom it concerns to return to the unity of
faith, love, and hope.
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8.2 Writings of Imam Khomeini

Seyed Amir Akrami

The religious state in Iran was born out of a particular interpretation of Islam
put forward by Ayatollah Khomeini (1902–89). Although his idea of vil≥yat-
e-faqπh (the “Governance of the Jurisconsult”)26 was not in itself a unique one
in Shπ‘ism, or in some ways even in Sunnπ Islam, Khomeini’s interpretation,
expansion, and implementation of it represented a radical departure.27

Shπ‘ite theories of governance in relation to religious leadership in Iran are
diverse and can be seen to have evolved over four main periods. From the

tenth to the sixteenth centuries, the development of fiqh was predominantly fo-
cused on personal life, with little or no elaboration on the relationship between
religion and politics. From the sixteenth to the nineteenth centuries, though, hints
of the doctrine of vil≥yat-e-faqπh begin to appear, under the Safavid and Qajar
dynasties, though tensions with the ruling authorities mean that these were never
fully developed. In the early twentieth century, the constitutional movement saw
new concepts introduced into Iranian political thought, with a critical attitude
manifested toward religious despotism. The fourth phase of evolution is the
vil≥yat-e-faqπh theory as promoted by Khomeini in his writings and speeches,
mostly before the Iranian Revolution of 1978–79, and then to some extent im-
plemented by him following that event.28

Khomeini’s theory rests on two main assertions. First, if Islam, as a divine
law, is to be implemented, this will require the establishment of a government
that can put the law into practice. Political power must thus be subordinated to
Islamic precepts, criteria, values, and regulations. Second, following the occulta-
tion of the twelfth imam, there is no divinely guided and infallible spiritual leader
in succession to the Prophet.29 Islamic government in this period must therefore
involve the guardianship or governance of just jurisconsults (fuqah≥’), who have
all the rights and responsibilities that the Prophet and the imams had at their
times; this is the doctrine of vil≥yat-e-faqπh. Khomeini stresses that the spiritual
qualities of the just faqπh should function as a safeguard against his abuse of the
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power entrusted to him: Being morally just, in Islamic terminology, means be-
ing free from pursuing one’s own worldly material desires.

Article 5 of the Constitution of the Islamic Republic of Iran refers to the
idea of the “Guardianship of the jurisconsult,” giving the leadership of the na-
tion to “the just and pious faqπh.”30 However, the doctrine has been criticized by
many scholars, among whom the most prominent is Ayatollah Hosein ‘Ali Mon-
tazeri, Khomeini’s originally intended successor.31 Although Montazeri supported
the inclusion of vil≥yat-e-faqπh in the constitution, he maintained that it led to
many unintended negative practical consequences, contending that the absolute
concentration of power in the hands of the faqπh opened the door to dictator-
ship and overburdened one person with the weight of its business. He suggested
both that the faqπh should be elected, not appointed, and that the exercise of
vil≥yat should be limited to supervision, not active interference. In practice in
postrevolutionary Iran, the need to find a way of mediating between the elected
Parliament and the Council of Guardians has meant that the principle of
ma∞lah≥, “public good,” is increasingly invoked to ensure successful government.32

Islamic government is necessary for the implementation of Islamic law33

A body of laws alone is not sufficient for a society to be reformed. In order
for law to ensure the reform and happiness of man, there must be an exec-
utive power and an executor. For this reason, God Almighty, in addition to
revealing a body of law (i.e., the ordinances of the Sharπ‘a), has laid down a
particular form of government together with executive and administrative
institutions.

The Most Noble Messenger (peace and blessings be upon him) headed
the executive and administrative institutions of Muslim society. In addition
to conveying the revelation and expounding and interpreting the articles of
faith and the ordinances and institutions of Islam, he undertook the imple-
mentation of law and the establishment of the ordinances of Islam, thereby
bringing into being the Islamic state. He did not content himself with the
promulgation of law; rather, he implemented it at the same time, cutting off
hands and administering lashings and stonings. After the Most Noble Mes-
senger, his successor had the same duty and function. When the Prophet ap-
pointed a successor, it was not for the purpose of expounding articles of faith
and law; it was for the implementation of law and the execution of God’s or-
dinances. It was this function—the execution of law and the establishment
of Islamic institutions—that made the appointment of a successor such an
important matter that the Prophet would have failed to fulfill his mission if
he had neglected it. For after the Prophet, the Muslims still needed someone
to execute laws and establish the institutions of Islam in society, so that they
might attain happiness in this world and the hereafter.34
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By their very nature, in fact, law and social institutions require the ex-
istence of an executor. It has always and everywhere been the case that leg-
islation alone has little benefit: legislation by itself cannot assure the
well-being of man. After the establishment of legislation, an executive
power must come into being, a power that implements the laws and the ver-
dicts given by the courts, thus allowing people to benefit from the laws and
the just sentences the courts deliver. Islam has therefore established an exec-
utive power in the same way that it has brought laws into being. The per-
son who holds this executive power is known as the vali-e-amr.

The Sunna and path of the Prophet constitute a proof of the neces-
sity for establishing government. First, he himself established a government,
as history testifies. He engaged in the implementation of laws, the establish-
ment of the ordinances of Islam, and the administration of society. He sent
out governors to different regions; both sat in judgment himself and ap-
pointed judges; dispatched emissaries to foreign states, tribal chieftains, and
kings; concluded treaties and pacts; and took command in battle. In short,
he fulfilled all the functions of government. Second, he designated a ruler
to succeed him, in accordance with divine command. If God Almighty,
through the Prophet, designated a man who was to rule over Muslim soci-
ety after him, this is in itself an indication that government remains a ne-
cessity after the departure of the Prophet from this world. Again, since the
Most Noble Messenger promulgated the divine command through his act
of appointing a successor, he also implicitly stated the necessity for establish-
ing government.

It is self-evident that the necessity for enactment of the law, which ne-
cessitated the formation of a government by the Prophet (upon whom be
peace), was not confined or restricted to his time, but continues after his de-
parture from this world. According to one of the noble verses of the Qur’≥n,
the ordinances of Islam are not limited with respect to time or place; they
are permanent and must be enacted until the end of time. They were not
revealed merely for the time of the Prophet, only to be abandoned thereafter,
with retribution and the penal code of Islam no longer to be enacted, or the
taxes prescribed by Islam no longer collected, and the defense of the lands
and people of Islam suspended. The claim that the laws of Islam may remain
in abeyance or are restricted to a particular time or place is contrary to the
essential creedal bases of Islam. Since the enactment of laws, then, is neces-
sary after the departure of the Prophet from this world, and indeed, will re-
main so until the end of time, the formation of a government and the
establishment of executive and administrative organs are also necessary.
Without the formation of a government and the establishment of such or-
gans to ensure that through enactment of the law, all activities of the indi-
vidual take place in the framework of a just system, chaos and anarchy will
prevail and social, intellectual, and moral corruption will arise. The only way
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to prevent the emergence of anarchy and disorder and to protect society from
corruption is to form a government and thus impart order to all the affairs
of the country.

Both reason and divine law, then, demonstrate the necessity in our time
for what was necessary during the lifetime of the Prophet and the age of the
Commander of the Faithful, ‘Alπ ibn Abπ T. ≥lib (peace be upon them)—
namely the formation of a government and the establishment of executive and
administrative organs.

In order to clarify the matter further, let us pose the following ques-
tions: From the time of the Lesser Occultation down to the present (a pe-
riod of more than twelve centuries that may continue for hundreds of
millennia if it is not appropriate for the Occulted Imam to manifest him-
self ), is it proper that the laws of Islam be cast aside and remain unexecuted,
so that everyone acts as he pleases and anarchy prevails? Were the laws that
the Prophet of Islam labored so hard for twenty-three years to set forth,
promulgate, and execute valid only for a limited period of time? Did God
limit the validity of His laws to two hundred years? Was everything pertain-
ing to Islam meant to be abandoned after the Lesser Occultation? Anyone
who believes so, or voices such a belief, is worse situated than the person who
believes and proclaims that Islam has been superseded or abrogated by an-
other supposed revelation.

Islamic government involves the governance of the jurisconsult 35

The qualifications essential for the ruler derive directly from the nature and
form of Islamic government. In addition to general qualifications like intel-
ligence and administrative ability, there are two other essential qualifications:
knowledge of the law and justice.

After the death of the Prophet (upon whom be peace), differences arose
concerning the identity of the person who was to succeed him, but all the
Muslims were in agreement that his successor should be someone knowledge-
able and accomplished; there was disagreement only as to his identity.

Since Islamic government is a government of law, knowledge of the
law is necessary for the ruler, as has been laid down in tradition. Indeed such
knowledge is necessary not only for the ruler, but also for anyone holding a
post or exercising some government function. The ruler, however, must sur-
pass all others in knowledge. In laying claim to the Imamate, our Imams also
argued that the ruler must be more learned than everyone else. The objec-
tions raised by the Shπ‘π ‘ulam≥’ are also to the same effect. A certain person
asked the caliph a point of law and he was unable to answer; he was there-
fore unfit for the position of leader and successor to the Prophet. Or again,
a certain act he performed was contrary to the laws of Islam; hence he was
unworthy of his high post.
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Knowledge of the law and justice, then, constitute fundamental
qualifications in the view of the Muslims. Other matters have no impor-
tance or relevance in this connection. Knowledge of the nature of the an-
gels, for example, or of the attributes of the Creator, Exalted and Almighty,
is of no relevance to the question of leadership. In the same vein, one who
knows all the natural sciences, uncovers all the secrets of nature, or has a
good knowledge of music does not thereby qualify for leadership or acquire
any priority in the matter of exercising government over those who know
the laws of Islam and are just. The sole matters relevant to rule, those that
were mentioned and discussed in the time of the Most Noble Messenger
(upon whom be peace) and our Imams (upon whom be peace) and were,
in addition, unanimously accepted by the Muslims, are: first, the knowl-
edgeability of the ruler or caliph, i.e., his knowledge of the provisions and
ordinances of Islam; and second, his justice, i.e., his excellence in belief and
morals.

Reason also dictates the necessity for these qualities because Islamic
government is a government of law, not the arbitrary rule of an individual
over the people, or the domination of a group of individuals over the whole
people. If the ruler is unacquainted with the contents of the law, he is not
fit to rule; for if he follows the legal pronouncements of others, his power
to govern will be impaired, but if, on the other hand, he does not follow such
guidance, he will be unable to rule correctly and implement the rules of
Islam. It is an established principle that “the faqπh has authority over the
ruler.” If the ruler adheres to Islam, he must necessarily submit to the faqπh,
asking him about the laws and ordinances of Islam in order to implement
them. This being the case, the true rulers are the fuqah≥’ themselves, and
rulership ought officially to be theirs, to apply to them, not to those who are
obliged to follow the guidance of the fuqah≥’ on account of their own igno-
rance of the law.

Of course, it is not necessary for all officials, provincial governors, and
administrators to know all the laws of Islam and be fuqah≥’; it is enough that
they should know the laws pertaining to their functions and duties. Such was
the case in the time of the Prophet and the Commander of the Faithful
(peace be upon them). The highest authority must possess the qualities men-
tioned—comprehensive knowledge and justice—but his assistants, officials,
and those sent to the provinces need know only the laws relevant to their own
tasks; on other matters they must consult the ruler.

The ruler must also possess excellence in morals and belief; he must
be just and untainted by major sin. Anyone who wishes to enact the penal-
ties provided by Islam (i.e., to implement the penal code), to supervise the
public treasury and the income and expenditures of the state, and to have
God assign to him the power to administer the affairs of His creatures must
not be a sinner. God says in the Qur’≥n: “My covenant does not embrace
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the wrong-doer” [al-Baqara 2:124]; therefore, He will not assign such func-
tions to an oppressor or sinner.

If the ruler is not just in granting the Muslims their rights, he will not
conduct himself equitably in levying taxes and spending them correctly and
in implementing the penal code. It becomes possible then for his assistants,
helpers, and confidants to impose their will on society, diverting the public
treasury to personal and frivolous use.

Given the contingencies with which Islam has surrounded the operation of
this principle, it cannot harm anyone. Particular attributes have been set
down as necessary for the “holder of authority” (vali-e-amr) and the faqπh,
and they are attributes that prevent him from going astray. If he utters a sin-
gle lie, or takes a single wrong step, he forfeits his claim to governance. The
whole purpose of the clause in the Constitution relating to the governance
of the faqπh is to prevent tyranny and despotism.36
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8.3 The Second Vatican Council on 
Religious Freedom

Carolyn Evans

The Declaration on Religious Freedom, Dignitatis humanae, was one of the
most influential documents to emerge from the Second Vatican Council of
1962–65. Dignitatis humanae argues strongly that the freedom to follow one’s
conscience in religious matters is a God-given right that states should uphold
even if, in the view of the Catholic Church, a person’s conscience is in error.37

In October 1958 Cardinal Angelo Giuseppe Roncalli was elected pope. He took
the name John XXIII, making a self-deprecating joke that all the other popes

named John had had brief reigns.38 He too was expected to be a transitional pope.
Already an old man and of generally traditional views, his pontificate was expected
to last only a couple of years and to be a relatively uneventful period of rebuild-
ing in the church.

In the event, he did hold office for only five years before he died, but that
period saw a great transformation begin within the Catholic Church.39 John XXIII
saw the need for the church to be open to change and renewal—aggiornamento,
as he called it—to enable it to respond to the “signs of the times.” The change came
in many ways, but one of the most important steps taken by John was the calling
of a council of all the bishops of the Catholic Church throughout the world—
which at the time included more than two thousand men.40 There had only been
twenty-one such general councils in the whole of the church’s history, and their
purpose was often to condemn error, to strength doctrine, or to reinforce the hi-
erarchy. The First Vatican Council, for example, held in 1869–70, proclaimed the
doctrine of papal infallibility, thus reinforcing the hierarchy of the church.

But neither John’s personality nor his theology was inclined toward con-
demnations or the calling down of anathemas, and he warned the church and the
world against prophets of doom. He wanted a more positive council that would
engage with the many real problems that the world and the church were facing,
giving guidance and encouragement to the people of God.41
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At the time that the council was called, the official position of the church
was still one that was opposed to religious liberty. The maxim that there is no
right in error was held by a strong group within the Vatican, and the church more
generally. Anti-Semitism was still a problem, with several bishops condemning
John’s moves toward a closer relationship with the Jewish community by argu-
ing that Jews were guilty of deicide because of the Jewish people’s role in the cru-
cifixion two thousand years earlier.42 When John proposed a Commission for
Christian Unity and allowed observers from other Christian churches to sit in on
council discussions, he caused white-lipped fury among the more traditional
grouping in the Vatican.43

Against this backdrop of centuries of hostility to religious freedom and con-
demnation of even mild ecumenical movements toward other Christian groups—
let alone people of other faiths such as Muslims—the work of the Vatican Council
on religious freedom begun under John XXIII and completed under Pope Paul
VI was truly extraordinary.44

Set in the context of international law, however, it was a belated (if impor-
tant) recognition of developments that were already well established elsewhere.
It is instructive to compare briefly Dignitatis humanae, as the primary document
that emerged from the council dealing with religious freedom, with the first ma-
jor international instrument that specified a right to religious freedom, Article 18
of the Universal Declaration of Human Rights.

Article 18 sets out the right to religious freedom in these terms: “Everyone
has the right to freedom of thought, conscience and religion; this right includes
freedom to change his religion or belief, and freedom, either along or in com-
munity with others and in public or private, to manifest his religion or belief in
teaching, practice, worship and observance.”45

There are a number of similarities between the two documents. Both were
drafted after years of contestation, debate, and redrafting in times that were both
difficult and hopeful. The Universal Declaration was accepted by the General As-
sembly in 1948—a time of hope for a peaceful world after the travails of two world
wars, but also a time in which the Cold War was beginning to exercise its ma-
lign influence on international politics.46 The Second Vatican Council began dur-
ing a time when the Cold War had become hot during the Cuban missile crisis
and when the threat of nuclear annihilation was a very real one for many people.
Yet there was also some hope that the Kennedy and Khrushchev governments
might be able to move to a period of better relations than had existed in the past
between the two superpowers. Both documents therefore were not mere intellec-
tual exercises or abstract documents but were created with a sense of some ur-
gency as a response to the complex times in which they were written. They were

130 The Modern World

17463-Justice&Rights  8/21/09  1:26 PM  Page 130



composed with a desire to build on that which was hopeful in the world and to
play a part in resolving the serious problems that faced humanity.

They were both also written—despite the contrary sometimes being claimed
of the Universal Declaration—by people from a wide variety of countries and af-
ter much international consultation.47 This was particularly important in the case
of Dignitatis humanae because the traditional sources of power within the Vati-
can—who under normal circumstances wielded enormous power and influence
over developments within the church—found that the wider body of bishops had
a far more liberal view of religious freedom than did the traditionalists. Some par-
ticipants, such as many of the American bishops, had experienced the benefit of
living as a religious minority in a country where religious freedom was valued and
wanted to remind the bishops from Catholic countries of the importance of such
liberty.48 American bishops were loath to take the hypocritical position that they
were deserving of religious toleration as a minority in a predominantly Protes-
tant country but that predominantly Catholic countries were justified in oppress-
ing the liberty of the Protestant or other religious minorities who dwelt there.

Thus both documents were a product of their times and the people who
drafted them. It is useful to compare them in a little more detail in relation to a
few key issues: first, the source of the right to religious freedom; second, the na-
ture of that right, particularly its implications for religious truth; and third, the
questions of who bears obligations and who benefits from religious freedom.

First, the philosophical debate over the source of human rights generally
or religious freedom specifically within the international community has proved
enduring and has resulted in some concern about the moral strength of the foun-
dations of the international legal system for the protection of human rights. It is
sometimes noted that in the United Nations context we can all agree about hu-
man rights as long as we do not have to explain why we agree.

By contrast, the drafters of Dignitatis humanae had the benefit of a far more
cohesive philosophical outlook than did the drafters of the Universal Declaration.
Dignitatis humanae confidently and regularly makes reference to the divine un-
derpinnings of religious freedom. Yet the document is consciously aiming to reach
beyond a narrowly Catholic audience—though the extent to which it succeeds is
more questionable. The key passage about the source of religious freedom is the
second paragraph of Article 2: “The council further declares that the right to re-
ligious freedom has its foundation in the very dignity of the human person as this
humanity is known through the revealed word of God and by reason itself.” In
this passage we see the duality of its underlying reasoning—reasoning that is partly
religious and partly secular. Dignitatis humanae places the dignity of the human
person as the foundation of the right to religious freedom (a similar position to
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that of the Universal Declaration, which begins with a recognition of “the inher-
ent dignity and of equal and inalienable rights of all members of the human fam-
ily”). But, unlike the Universal Declaration, it gives two explanations for human
beings’ possessing this dignity. The first is that the word of God has revealed this
inherent dignity. Dignitatis humanae points to the example of Jesus and the apos-
tles in their ministry. Article 11 notes that “Christ is at once our Master and our
Lord and also meek and humble of heart. In attracting and inviting his disciples
He used patience. He wrought miracles to illuminate his teaching and to estab-
lish its truth, but His intention was to rouse faith in His disciples, not to exert co-
ercion on them.” He was not a political messiah and rejected temporal authority.
The apostles too rejected force or deception in making converts, and thus Digni-
tatis humanae concludes confidently that in “faithfulness therefore to the truth of
the Gospel, the church is following the way of Christ and the apostles when she
recognizes and gives support to the principle of religious freedom.” The source of
the right is thus clear and, for believers, strong.

However, for those who are not believers in God or indeed in this partic-
ular understanding of God, this justification of religious freedom appears to be
no foundation at all. For them, therefore, and following in the well-established
natural law tradition of the church, comes the role of reason. Even those with-
out the faith that allows them to accept the divine origins of human dignity
should be able through reason alone to come to the same conclusion. It must be
said that the way in which such reason operates or details of what it reveals are
far sketchier than those about the theological underpinnings of this dignity.49

Second, this conception of religious freedom, with its strong reliance on re-
ligious doctrine, was hard for many of those outside the Catholic (or at least
Christian) community to accept as convincing. But the conception was also hard
for many of the more traditional thinkers within the church itself.

The individual drafters of the Universal Declaration did hold particular re-
ligious or philosophical beliefs, but it was acknowledged (after some debate) that
the declaration itself could not refer to God or to any particular religious belief.
The Universal Declaration is agnostic on whether there is a God or gods and
whether any particular religion is true. It would have been impossible to draft a
concept of religious freedom that implicitly or explicitly gave priority or approval
to a particular religious belief in a document that was intended to be for all peo-
ples of all faiths in all countries and was drafted by people with a variety of be-
liefs, including the strong atheist lobby from the Soviet states.

For the Catholic Church, however, there could be no such separation of the
personal religious beliefs of those taking part in the council and the outcomes of
that council. The church could not be expected to remain agnostic about the true
religion or to say that any religious belief is the equal of any other. To even sug-
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gest that would be to undermine the most basic teachings of the church. So the
traditionalists argued that there was no point and much danger in allowing peo-
ple to search for the truth in matters of religion. The truth was known—it was
an objective fact—and thus it was better for people not to be confused by any
suggestion from religious or secular authorities that other religions might have
some value or validity.50

Again, we can see two strands of reasoning in response to these concerns—
one religious, the other more secular. The first is to emphasize that “true” reli-
gion is not a matter of compulsion. Indeed compulsion undermines the capacity
for an authentically religious response. There is a moral obligation to seek reli-
gious truth, and man is “bound to follow his conscience in order that he may
come to God, the end and purpose of his life” (Article 3).51 As Article 2 puts it,
people cannot discharge the obligation to seek the truth “unless they enjoy im-
munity from external coercion as well as psychological freedom.” So the human
conscience must be given a sphere in which to operate with integrity—otherwise
the strength of the beliefs that result will be diminished. In some of the most fa-
mous words in the declaration, the council states that “the truth cannot impose
itself except by virtue of its own truth, as it makes its entrance into the mind at
once quietly and with power.”52

The other key element of the reasoning is that religious freedom is not about
undermining religious truth. Instead it “has to do with immunity from coercion
in civil society. It therefore leaves untouched traditional Catholic doctrine on the
moral duty of men and societies towards the true religion and toward the one
Church of Christ.”53 The final sentence proved very controversial outside the
church, but for those within the church, the council neatly sidestepped some con-
troversial issues.54 In the moral realm, the truth of the teachings of the church re-
mains untouched. The declaration is primarily juridical—it is about the proper role
of the state and the impropriety of coercion rather than about the truth or falsity
of any particular religious belief.55 In both Dignitatis humanae and other documents
of the church developed around this time, most importantly John’s encyclical Pacem
in Terris, there is a growing recognition by the church that a certain degree of free-
dom in civil society, together with a government that respects human rights, is the
best environment in which human beings can respond to God.56 Long connected
with monarchies and authoritarian governments, the church was slowly accepting
the need for democracies and limited scope to state power.57

This juridical turn assists some of those who might otherwise find it dif-
ficult to accept a doctrine that seemed to give equal status to all religions. It
situates itself in what is described as the recently developed doctrine of popes
on the “inviolable of rights of the human person and the constitutional order
of society.” (While it does recognize that changes in the world have been part
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of the impetus for the developments in religious freedom within the church,
the authorities cited are almost exclusively religious and draw heavily on papal
encyclicals.)

Controversially for those accustomed to conceptions of religious freedom
that rely on separation of church and state, the council also concluded that the
government “ought indeed to take account of the religious life of the citizenry
and show it favor, since the function of government is to make provision for the
common welfare.”58 While no particular religion was to be favored, religion it-
self was valuable and deserved promotion (not merely protection) by the state for
the benefit of all. For those who hold to the importance of separation of church
and state, this admittedly somewhat vague injunction is very disturbing. It sug-
gests that the juridical turn is only partial and that the commitment of the church
to religious truth means that it will want the state to give too much protection
to religions at the expense of other beliefs.59

Third, the conception of the constitutional order of society that underlies
the juridical turn in Dignitatis humanae is broader and more inclusive than that
in the Universal Declaration. This is one way in which the church moved ahead
of the international community rather than simply catching up.60 Traditional in-
ternational law concepts hold that states are the subject of international law. In-
deed, states are bound to adhere to human rights obligations, and individual
human beings benefit from those rights.61 We see something similar in domes-
tic constitutional systems, for example, the First Amendment of the U.S. Con-
stitution, which says that “Congress shall pass no law” interfering with religious
liberty or establishing a religion. These types of conceptions of religious freedom
leave untouched many important social institutions outside the state. Dignitatis
humanae, however, in Article 6, is much broader and deeper in its conception of
what is required to create a society in which people can achieve their own per-
fection in following God. It states that the “care of the right to religious freedom
devolves upon the whole citizenry, upon social groups, upon the government, and
upon the Church and other religious communities, in virtue of the duty of all
toward the common welfare, and in the manner proper to each.”62 In many so-
cieties today religious freedom and the capacity to live out one’s religious beliefs
with integrity is threatened by other religious groups, by private social or com-
mercial forces, and by civil unrest that does not always originate with the gov-
ernment. In those circumstances, the recognition that respect for the religious
freedom of all people is the responsibility of all people and not just governments
is of great significance.

If the church learned from the international community about the issue of
religious freedom more generally then, this is an area in which the international
community can learn from the church. The communal aspect of religious freedom,
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the sense of religion as a communal enterprise and of society as more than a set of
individuals, imbues Dignitatis humanae and allows it to deal with religious freedom
in a more sophisticated and challenging manner than does the Universal Declara-
tion, which is primarily concerned with the state and the individual.63

Within Dignitatis humanae religious freedom is not merely a right but has an
element of duty.64 Given conditions of religious freedom, people have an obliga-
tion to search in good faith for the answers to religious questions. They must act
in good faith and follow their conscience where it leads them and respond to God
in a manner that is free from fear of punishment from the state or other individu-
als. It is not freedom for the sake of simply shrugging off burdensome obligations
but freedom in which obligations can be taken on as a matter of conscience rather
than compulsion.65 As Cardinal Newman put it, “Conscience has rights because it
has duties.”

The Universal Declaration sets out the freedom clearly with a greater appeal
to universality and perhaps with less ambiguity than Dignitatis humanae sometimes
engages in. Dignitatis humanae, however, sets out a far richer sense of the purpose
for the freedom and the communal context in which it will be lived out. It is also
an example of one way in which a religious community could embrace religious
freedom without compromising its stance on religious truth. These, I believe, are
its most significant and enduring contributions.

Declaration on Religious Freedom, Dignitatis Humanae
On the Right of the Person and of Communities to Social and Civil Freedom in
Matters Religious66

1. A sense of the dignity of the human person has been impressing itself more
and more deeply on the consciousness of contemporary man, and the demand
is increasingly made that men should act on their own judgment, enjoying
and making use of a responsible freedom, not driven by coercion but moti-
vated by a sense of duty.67 The demand is likewise made that constitutional
limits should be set to the powers of government, in order that there may be
no encroachment on the rightful freedom of the person and of associations.
This demand for freedom in human society chiefly regards the quest for the
values proper to the human spirit. It regards, in the first place, the free exer-
cise of religion in society. This Vatican Council takes careful note of these
desires in the minds of men. It proposes to declare them to be greatly in ac-
cord with truth and justice. To this end, it searches into the sacred tradition
and doctrine of the Church—the treasury out of which the Church contin-
ually brings forth new things that are in harmony with the things that are old.

First, the council professes its belief that God Himself has made
known to mankind the way in which men are to serve Him, and thus be
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saved in Christ and come to blessedness. We believe that this one true reli-
gion subsists in the Catholic and Apostolic Church, to which the Lord Je-
sus committed the duty of spreading it abroad among all men. Thus He
spoke to the Apostles: “Go, therefore, and make disciples of all nations, bap-
tizing them in the name of the Father and of the Son and of the Holy Spirit,
teaching them to observe all things whatsoever I have enjoined upon you”
[Matt. 28:19–20]. On their part, all men are bound to seek the truth, espe-
cially in what concerns God and His Church, and to embrace the truth they
come to know, and to hold fast to it.

This Vatican Council likewise professes its belief that it is upon the
human conscience that these obligations fall and exert their binding force.
The truth cannot impose itself except by virtue of its own truth, as it makes
its entrance into the mind at once quietly and with power.

Religious freedom, in turn, which men demand as necessary to fulfill
their duty to worship God, has to do with immunity from coercion in civil
society. Therefore it leaves untouched traditional Catholic doctrine on the
moral duty of men and societies toward the true religion and toward the one
Church of Christ.

Over and above all this, the council intends to develop the doctrine of
recent popes on the inviolable rights of the human person and the constitu-
tional order of society.

2. This Vatican Council declares that the human person has a right to reli-
gious freedom. This freedom means that all men are to be immune from co-
ercion on the part of individuals or of social groups and of any human power,
in such wise that no one is to be forced to act in a manner contrary to his
own beliefs, whether privately or publicly, whether alone or in association
with others, within due limits.

The council further declares that the right to religious freedom has its
foundation in the very dignity of the human person as this dignity is known
through the revealed word of God and by reason itself.68 This right of the
human person to religious freedom is to be recognized in the constitutional
law whereby society is governed and thus it is to become a civil right.

It is in accordance with their dignity as persons—that is, beings endowed
with reason and free will and therefore privileged to bear personal responsibil-
ity—that all men should be at once impelled by nature and also bound by a
moral obligation to seek the truth, especially religious truth. They are also
bound to adhere to the truth, once it is known, and to order their whole lives
in accord with the demands of truth. However, men cannot discharge these
obligations in a manner in keeping with their own nature unless they enjoy
immunity from external coercion as well as psychological freedom. Therefore
the right to religious freedom has its foundation not in the subjective disposi-
tion of the person, but in his very nature. In consequence, the right to this im-
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munity continues to exist even in those who do not live up to their obligation
of seeking the truth and adhering to it and the exercise of this right is not to
be impeded, provided that just public order be observed.

3. Further light is shed on the subject if one considers that the highest norm
of human life is the divine law—eternal, objective and universal—whereby
God orders, directs and governs the entire universe and all the ways of the
human community by a plan conceived in wisdom and love. Man has been
made by God to participate in this law, with the result that, under the gen-
tle disposition of divine Providence, he can come to perceive ever more fully
the truth that is unchanging. Wherefore every man has the duty, and there-
fore the right, to seek the truth in matters religious in order that he may with
prudence form for himself right and true judgments of conscience, under use
of all suitable means.

Truth, however, is to be sought after in a manner proper to the dignity
of the human person and his social nature. The inquiry is to be free, carried
on with the aid of teaching or instruction, communication and dialogue, in
the course of which men explain to one another the truth they have discov-
ered, or think they have discovered, in order thus to assist one another in the
quest for truth.

Moreover, as the truth is discovered, it is by a personal assent that men
are to adhere to it.

On his part, man perceives and acknowledges the imperatives of the
divine law through the mediation of conscience. In all his activity a man is
bound to follow his conscience in order that he may come to God, the end
and purpose of life. It follows that he is not to be forced to act in manner con-
trary to his conscience. Nor, on the other hand, is he to be restrained from
acting in accordance with his conscience, especially in matters religious. The
reason is that the exercise of religion, of its very nature, consists before all else
in those internal, voluntary and free acts whereby man sets the course of his
life directly toward God. No merely human power can either command or
prohibit acts of this kind.69 The social nature of man, however, itself requires
that he should give external expression to his internal acts of religion: that he
should share with others in matters religious; that he should profess his reli-
gion in community. Injury therefore is done to the human person and to the
very order established by God for human life, if the free exercise of religion
is denied in society, provided just public order is observed.

There is a further consideration. The religious acts whereby men, in pri-
vate and in public and out of a sense of personal conviction, direct their lives
to God transcend by their very nature the order of terrestrial and temporal
affairs. Government therefore ought indeed to take account of the religious
life of the citizenry and show it favor, since the function of government is to
make provision for the common welfare. However, it would clearly transgress
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the limits set to its power, were it to presume to command or inhibit acts that
are religious.

4. The freedom or immunity from coercion in matters religious which is the
endowment of persons as individuals is also to be recognized as their right
when they act in community. Religious communities are a requirement of the
social nature both of man and of religion itself.

Provided the just demands of public order are observed, religious com-
munities rightfully claim freedom in order that they may govern themselves
according to their own norms, honor the Supreme Being in public worship,
assist their members in the practice of the religious life, strengthen them by
instruction, and promote institutions in which they may join together for
the purpose of ordering their own lives in accordance with their religious
principles.

Religious communities also have the right not to be hindered, either
by legal measures or by administrative action on the part of government, in
the selection, training, appointment, and transferal of their own ministers,
in communicating with religious authorities and communities abroad, in
erecting buildings for religious purposes, and in the acquisition and use of
suitable funds or properties.

Religious communities also have the right not to be hindered in their
public teaching and witness to their faith, whether by the spoken or by the
written word. However, in spreading religious faith and in introducing re-
ligious practices everyone ought at all times to refrain from any manner of
action which might seem to carry a hint of coercion or of a kind of persua-
sion that would be dishonorable or unworthy, especially when dealing with
poor or uneducated people. Such a manner of action would have to be con-
sidered an abuse of one’s right and a violation of the right of others.

In addition, it comes within the meaning of religious freedom that re-
ligious communities should not be prohibited from freely undertaking to
show the special value of their doctrine in what concerns the organization
of society and the inspiration of the whole of human activity. Finally, the
social nature of man and the very nature of religion afford the foundation
of the right of men freely to hold meetings and to establish educational, cul-
tural, charitable and social organizations, under the impulse of their own re-
ligious sense.

5. The family, since it is a society in its own original right, has the right freely
to live its own domestic religious life under the guidance of parents. Parents,
moreover, have the right to determine, in accordance with their own religious
beliefs, the kind of religious education that their children are to receive. Gov-
ernment, in consequence, must acknowledge the right of parents to make a
genuinely free choice of schools and of other means of education, and the use
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of this freedom of choice is not to be made a reason for imposing unjust bur-
dens on parents, whether directly or indirectly. Besides, the right[s] of parents
are violated, if their children are forced to attend lessons or instructions which
are not in agreement with their religious beliefs, or if a single system of edu-
cation, from which all religious formation is excluded, is imposed upon all.

6. Since the common welfare of society consists in the entirety of those con-
ditions of social life under which men enjoy the possibility of achieving their
own perfection in a certain fullness of measure and also with some relative
ease, it chiefly consists in the protection of the rights, and in the perfor-
mance of the duties, of the human person.70 Therefore the care of the right
to religious freedom devolves upon the whole citizenry, upon social groups,
upon government, and upon the Church and other religious communities,
in virtue of the duty of all toward the common welfare, and in the manner
proper to each.

The protection and promotion of the inviolable rights of man ranks
among the essential duties of government.71 Therefore government is to as-
sume the safeguard of the religious freedom of all its citizens, in an effective
manner, by just laws and by other appropriate means.

Government is also to help create conditions favorable to the foster-
ing of religious life, in order that the people may be truly enabled to exer-
cise their religious rights and to fulfill their religious duties, and also in order
that society itself may profit by the moral qualities of justice and peace which
have their origin in men’s faithfulness to God and to His holy will.72

If, in view of peculiar circumstances obtaining among peoples, special
civil recognition is given to one religious community in the constitutional or-
der of society, it is at the same time imperative that the right of all citizens
and religious communities to religious freedom should be recognized and
made effective in practice.

Finally, government is to see to it that equality of citizens before the
law, which is itself an element of the common good, is never violated, whether
openly or covertly, for religious reasons. Nor is there to be discrimination
among citizens.

It follows that a wrong is done when government imposes upon its
people, by force or fear or other means, the profession or repudiation of any
religion, or when it hinders men from joining or leaving a religious commu-
nity. All the more is it a violation of the will of God and of the sacred rights
of the person and the family of nations when force is brought to bear in any
way in order to destroy or repress religion, either in the whole of mankind
or in a particular country or in a definite community.

7. The right to religious freedom is exercised in human society: hence its ex-
ercise is subject to certain regulatory norms. In the use of all freedoms the moral
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principle of personal and social responsibility is to be observed. In the exercise
of their rights, individual men and social groups are bound by the moral law
to have respect both for the rights of others and for their own duties toward
others and for the common welfare of all. Men are to deal with their fellows
in justice and civility.

Furthermore, society has the right to defend itself against possible abuses
committed on the pretext of freedom of religion. It is the special duty of gov-
ernment to provide this protection. However, government is not to act in an
arbitrary fashion or in an unfair spirit of partisanship. Its action is to be con-
trolled by juridical norms which are in conformity with the objective moral
order. These norms arise out of the need for the effective safeguard of the rights
of all citizens and for the peaceful settlement of conflicts of rights, also out of
the need for an adequate care of genuine public peace, which comes about
when men live together in good order and in true justice, and finally out of
the need for a proper guardianship of public morality.

These matters constitute the basic component of the common welfare:
they are what is meant by public order. For the rest, the usages of society are
to be the usages of freedom in their full range: that is, the freedom of man
is to be respected as far as possible and is not to be curtailed except when and
insofar as necessary.

8. Many pressures are brought to bear upon the men of our day, to the point
where the danger arises lest they lose the possibility of acting on their own
judgment. On the other hand, not a few can be found who seem inclined
to use the name of freedom as the pretext for refusing to submit to author-
ity and for making light of the duty of obedience. Wherefore this Vatican
Council urges everyone, especially those who are charged with the task of ed-
ucating others, to do their utmost to form men who, on the one hand, will
respect the moral order and be obedient to lawful authority, and on the other
hand, will be lovers of true freedom—men, in other words, who will come
to decisions on their own judgment and in the light of truth, govern their
activities with a sense of responsibility, and strive after what is true and right,
willing always to join with others in cooperative effort.

Religious freedom therefore ought to have this further purpose and
aim, namely, that men may come to act with greater responsibility in fulfill-
ing their duties in community life.

9. The declaration of this Vatican Council on the right of man to religious
freedom has its foundation in the dignity of the person, whose exigencies
have come to be fully known to human reason through centuries of experi-
ence. What is more, this doctrine of freedom has roots in divine revelation,
and for this reason Christians are bound to respect it all the more conscien-
tiously. Revelation does not indeed affirm in so many words the right of man
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to immunity from external coercion in matters religious. It does, however,
disclose the dignity of the human person in its full dimensions. It gives evi-
dence of the respect which Christ showed toward the freedom with which
man is to fulfil his duty of belief in the word of God and it gives us lessons
in the spirit which disciples of such a Master ought to adopt and continu-
ally follow. Thus further light is cast upon the general principles upon which
the doctrine of this declaration on religious freedom is based. In particular,
religious freedom in society is entirely consonant with the freedom of the act
of Christian faith.

10. It is one of the major tenets of Catholic doctrine that man’s response to
God in faith must be free: no one therefore is to be forced to embrace the
Christian faith against his own will.73 This doctrine is contained in the word
of God and it was constantly proclaimed by the Fathers of the Church.74 The
act of faith is of its very nature a free act. Man, redeemed by Christ the Sav-
ior and through Christ Jesus called to be God’s adopted son [cf. Eph. 1:5],
cannot give his adherence to God revealing Himself unless, under the draw-
ing of the Father [cf. John 6:44], he offers to God the reasonable and free
submission of faith. It is therefore completely in accord with the nature of
faith that in matters religious every manner of coercion on the part of men
should be excluded. In consequence, the principle of religious freedom makes
no small contribution to the creation of an environment in which men can
without hindrance be invited to the Christian faith, embrace it of their own
free will, and profess it effectively in their whole manner of life.

11. God calls men to serve Him in spirit and in truth, hence they are bound
in conscience but they stand under no compulsion. God has regard for the
dignity of the human person whom He Himself created and man is to be
guided by his own judgment and he is to enjoy freedom. This truth appears
at its height in Christ Jesus, in whom God manifested Himself and His ways
with men. Christ is at once our Master and our Lord [cf. John 13:13] and also
meek and humble of heart [cf. Matt. 11:29]. In attracting and inviting His
disciples He used patience [cf. Matt. 11:28–30; John 6:67–68]. He wrought
miracles to illuminate His teaching and to establish its truth, but His inten-
tion was to rouse faith in His hearers and to confirm them in faith, not to
exert coercion upon them.75 He did indeed denounce the unbelief of some
who listened to Him, but He left vengeance to God in expectation of the
day of judgment [cf. Matt. 11:20–24; Rom. 12:19–20; 2 Thess. 1:8]. When He
sent His Apostles into the world, He said to them: “He who believes and is
baptized will be saved. He who does not believe will be condemned” [Mark
16:16]. But He Himself, noting that the cockle had been sown amid the
wheat, gave orders that both should be allowed to grow until the harvest time,
which will come at the end of the world [cf. Matt. 13:30 and 40–42]. He
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refused to be a political messiah, ruling by force [cf. Matt. 4:8–10; John 6:15].
He preferred to call Himself the Son of Man, who came “to serve and to give
his life as a ransom for the many” [Mark 10:45]. He showed Himself the per-
fect servant of God [cf. Isa. 42:1–4], who “does not break the bruised reed
nor extinguish the smoking flax” [Matt. 12:20].

He acknowledged the power of government and its rights, when He
commanded that tribute be given to Caesar: but He gave clear warning that
the higher rights of God are to be kept inviolate: “Render to Caesar the things
that are Caesar’s and to God the things that are God’s” [Matt. 22:21]. In the
end, when He completed on the cross the work of redemption whereby He
achieved salvation and true freedom for men, He brought His revelation to
completion. For He bore witness to the truth, but He refused to impose the
truth by force on those who spoke against it [cf. John 18:37]. Not by force
of blows does His rule assert its claims [cf. Matt. 26:51–53; John 18:36]. It is
established by witnessing to the truth and by hearing the truth, and it ex-
tends its dominion by the love whereby Christ, lifted up on the cross, draws
all men to Himself [cf. John 12:32].

Taught by the word and example of Christ, the Apostles followed the
same way. From the very origins of the Church the disciples of Christ strove
to convert men to faith in Christ as the Lord; not, however, by the use of
coercion or of devices unworthy of the Gospel, but by the power, above all,
of the word of God [cf. 1 Cor. 2:3–5; 1 Thess. 2.3–5]. Steadfastly they pro-
claimed to all the plan of God our Savior, “who wills that all men should be
saved and come to the acknowledgment of the truth” [1 Tim. 2:4]. At the
same time, however, they showed respect for those of weaker stuff, even
though they were in error, and thus they made it plain that “each one of us
is to render to God an account of himself” and for that reason is bound to
obey his conscience [Rom. 14:12; cf. Rom. 14:1–23; 1 Cor. 8:9–13; 10:23–33].
Like Christ Himself, the Apostles were unceasingly bent upon bearing wit-
ness to the truth of God, and they showed the fullest measure of boldness
in “speaking the word with confidence” before the people and their rulers
[Acts 4:31; cf. Eph. 6:19–20]. With a firm faith they held that the Gospel is
indeed the power of God unto salvation for all who believe [cf. Rom. 1:16].
Therefore they rejected all “carnal weapons” [cf. 2 Cor. 10:4; 1 Thess. 5:8–9]:
they followed the example of the gentleness and respectfulness of Christ and
they preached the word of God in the full confidence that there was resident
in this word itself a divine power able to destroy all the forces arrayed against
God [cf. Eph. 6:11–17] and bring men to faith in Christ and to His service
[cf. 2 Cor. 10:3–5]. As the Master, so too the Apostles recognized legitimate
civil authority. “For there is no power except from God,” the Apostle teaches,
and thereafter commands: “Let everyone be subject to higher authorities . . .
He who resists authority resists God’s ordinance” [Rom. 13:1–5; cf. 1 Pet.
2:13–17]. At the same time, however, they did not hesitate to speak out
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against governing powers which set themselves in opposition to the holy will
of God: “It is necessary to obey God rather than men” [Acts 5:29; cf. Acts
4:19–20]. This is the way along which the martyrs and other faithful have
walked through all ages and over all the earth.

12. In faithfulness therefore to the truth of the Gospel, the Church is fol-
lowing the way of Christ and the apostles when she recognizes and gives sup-
port to the principle of religious freedom as befitting the dignity of man and
as being in accord with divine revelation. Throughout the ages the Church
has kept safe and handed on the doctrine received from the Master and from
the apostles. In the life of the People of God, as it has made its pilgrim way
through the vicissitudes of human history, there has at times appeared a way
of acting that was hardly in accord with the spirit of the Gospel or even op-
posed to it. Nevertheless, the doctrine of the Church that no one is to be co-
erced into faith has always stood firm.

Thus the leaven of the Gospel has long been about its quiet work in
the minds of men, and to it is due in great measure the fact that in the course
of time men have come more widely to recognize their dignity as persons,
and the conviction has grown stronger that the person in society is to be kept
free from all manner of coercion in matters religious.

13. Among the things that concern the good of the Church and indeed the
welfare of society here on earth—things therefore that are always and every-
where to be kept secure and defended against all injury—this certainly is pre-
eminent, namely, that the Church should enjoy that full measure of freedom
which her care for the salvation of men requires.76 This is a sacred freedom,
because the only-begotten Son endowed with it the Church which He pur-
chased with His blood. Indeed it is so much the property of the Church that
to act against it is to act against the will of God. The freedom of the Church
is the fundamental principle in what concerns the relations between the
Church and governments and the whole civil order.

In human society and in the face of government the Church claims
freedom for herself in her character as a spiritual authority, established by
Christ the Lord, upon which there rests, by divine mandate, the duty of go-
ing out into the whole world and preaching the Gospel to every creature.77

The Church also claims freedom for herself in her character as a society of
men who have the right to live in society in accordance with the precepts of
the Christian faith.78

In turn, where the principle of religious freedom is not only pro-
claimed in words or simply incorporated in law but also given sincere and
practical application, there the Church succeeds in achieving a stable situa-
tion of right as well as of fact and the independence which is necessary for
the fulfillment of her divine mission.
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This independence is precisely what the authorities of the Church
claim in society.79 At the same time, the Christian faithful, in common with
all other men, possess the civil right not to be hindered in leading their lives
in accordance with their consciences. Therefore, a harmony exists between
the freedom of the Church and the religious freedom which is to be recog-
nized as the right of all men and communities and sanctioned by constitu-
tional law.

14. In order to be faithful to the divine command, “teach all nations” [Matt.
28:19–20], the Catholic Church must work with all urgency and concern
“that the word of God be spread abroad and glorified” [2 Thess. 3:1]. Hence
the Church earnestly begs of its children that, “first of all, supplications,
prayers, petitions, acts of thanksgiving be made for all men . . . For this is
good and agreeable in the sight of God our Saviour, who wills that all men
be saved and come to the knowledge of the truth” [1 Tim. 2:1–4]. In the for-
mation of their consciences, the Christian faithful ought carefully to attend
to the sacred and certain doctrine of the Church.80 For the Church is, by the
will of Christ, the teacher of the truth. It is her duty to give utterance to,
and authoritatively to teach, that truth which is Christ Himself, and also to
declare and confirm by her authority those principles of the moral order
which have their origins in human nature itself. Furthermore, let Christians
walk in wisdom in the face of those outside, “in the Holy Spirit, in unaffected
love, in the word of truth” [2 Cor. 6:6–7], and let them be about their task
of spreading the light of life with all confidence [cf. Acts 4:29] and apostolic
courage, even to the shedding of their blood.

The disciple is bound by a grave obligation toward Christ, his Mas-
ter, ever more fully to understand the truth received from Him, faithfully to
proclaim it, and vigorously to defend it, never—be it understood—having
recourse to means that are incompatible with the spirit of the Gospel. At the
same time, the charity of Christ urges him to love and have prudence and
patience in his dealings with those who are in error or in ignorance with re-
gard to the faith.81 All is to be taken into account—the Christian duty to
Christ, the life-giving word which must be proclaimed, the rights of the hu-
man person, and the measure of grace granted by God through Christ to men
who are invited freely to accept and profess the faith.

15. The fact is that men of the present day want to be able freely to profess
their religion in private and in public. Indeed, religious freedom has already
been declared to be a civil right in most constitutions, and it is solemnly rec-
ognized in international documents.82 The further fact is that forms of gov-
ernment still exist under which, even though freedom of religious worship
receives constitutional recognition, the powers of government are engaged
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in the effort to deter citizens from the profession of religion and to make life
very difficult and dangerous for religious communities.

This council greets with joy the first of these two facts as among the signs
of the times. With sorrow, however, it denounces the other fact, as only to be
deplored. The council exhorts Catholics, and it directs a plea to all men, most
carefully to consider how greatly necessary religious freedom is, especially in
the present condition of the human family. All nations are coming into even
closer unity. Men of different cultures and religions are being brought together
in closer relationships. There is a growing consciousness of the personal respon-
sibility that every man has. All this is evident. Consequently, in order that re-
lationships of peace and harmony be established and maintained within the
whole of mankind, it is necessary that religious freedom be everywhere pro-
vided with an effective constitutional guarantee and that respect be shown for
the high duty and right of man freely to lead his religious life in society.

May the God and Father of all grant that the human family, through
careful observance of the principle of religious freedom in society, may be
brought by the grace of Christ and the power of the Holy Spirit to the sub-
lime and unending and “glorious freedom of the sons of God” [Rom. 8:21].
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8.4 Two Islamic Declarations on Human Rights

Fikret Karcic

The Universal Islamic Declaration of Human Rights (UIDHR), a compila-
tion of human rights in Islam, was adopted in 1981 by the Islamic Council, a
London-based nongovernmental organization. In terminology and format, it
is similar to the United Nations’ Universal Declaration of Human Rights
(UDHR) of 1948; indeed, it was seen by its compilers as a Muslim equiva-
lent to the UDHR. Conceptually, it is characterized by using Islamic law
(Sharπ‘a) as a controlling standard for individual and collective rights. The
Cairo Declaration is a document adopted by the Organization of the Islamic
Conference (OIC) in 1990. It is a political and legal document, expressing the
stand of OIC member states with regard to human rights in Islam; it
emerged as a consequence of increased interest in human rights in the Mus-
lim world in the 1980s and with the intent to produce a Muslim equivalent
to relevant international codifications of human rights, which were seen by
some in the Muslim world as a product of Western culture. Like the UIDHR,
the Cairo Declaration uses the Sharπ‘a as a framework for the interpretation
of the rights and freedoms that it stipulates but is less ideologically charged.

During the second part of the twentieth century, and especially from the
1980s onward, many Muslim scholars became engaged in a debate over the

relationship between human rights and Islam. This development was generated
both by the emergence of human rights discourse in the modern world and by
the inclusion of human rights protection clauses in the constitutions of many
Muslim countries. As has been observed by Heiner Bielefeldt, four basic positions
were taken in this debate.83

First, there is what may be called the “Islamization” of human rights, based
on the view that human rights have always been part of the Sharπ‘a, as divine law
provides an absolute foundation for the protection of rights and duties of every
person. According to this position, there is a distinctively Islamic concept of hu-
man rights, in certain aspects different from a Western one. This position, which
can also be labeled as “essentialist,” has found expression in a number of official
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and semiofficial documents, among which are the two presented here—the Uni-
versal Islamic Declaration of Human Rights (UIDHR) and the Cairo Declara-
tion on Human Rights in Islam. In these documents, the Sharπ‘a is both the frame
of reference and the guideline for interpretation of codified text.

Second, some scholars adopt pragmatic approaches, allowing leniency in the
praxis of the application of the Sharπ‘a. For instance, in this perspective, the va-
lidity of certain institutions such as polygamy may remain unchallenged, but in
practice their application is restricted to a certain degree to meet a human rights
standard of equality.

Third, there is also a position characterized by liberal reconceptualization.
Some Muslim scholars propose a reinterpretation of the Sharπ‘a in order to bring
its provisions into line with contemporary developments. However, their attempts
are very often controversial and lack both inner consistency and acceptance by
the majority.

Finally, some adopt a clearly secular stance, calling for the secularization of
law and the relegation of religion to the realm of private life. This position, how-
ever, is not popular and is seen to endorse the acceptance of the Western scheme
of human rights into Muslim society.

In terms of this schema, the two texts presented here both adopt an “es-
sentialist” position. UIDHR in its preamble provides that the Holy Qur’≥n and
the Sunna are the legal and moral frameworks within which human institutions
and relations are established. Human rights are decreed by divine law and con-
sequently cannot be curtailed, abrogated, or disregarded by human authorities;
moreover, duties and obligations have priorities over rights. The Cairo Decla-
ration stipulates that fundamental rights and freedoms in Islam are an integral
part of the Islamic religion. As divine commandments, contained in the re-
vealed books of God, their observance is an act of worship. Every person is in-
dividually responsible for their safeguarding, and the Umma is collectively
responsible.

Thus these two Muslim documents give great significance to human rights;
they are divine commandments, contained in revealed books—an expression that
indicates common ground among the revealed religions vis-à-vis human rights.
One might infer that human rights, as provided for in the revealed texts, consti-
tute what the Romans called the lex aeterna (eternal laws) of humanity. Classi-
cal Muslim scholars identified such values as al-¬ar√riyy≥t (“necessities”), which
had to be protected in every human society—these included life, religion, dig-
nity, property, and progeny.84 In addition, human rights are defined as an inte-
gral part of the religion of Islam and their observance as an act of worship.
Another distinctive feature of an Islamic perspective is the view that duties and
obligations have priority over rights, though this is not further elaborated here.
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With respect to possible limitations imposed on human rights, UIDHR
provides that the only limitations shall be such “as are enjoined by the Law for
the purpose of securing the due recognition of, and respect for, the rights and
freedoms of others and of meeting the just requirements of morality, public or-
der and the general welfare of the Community.”85 In fact this is an “Islamized”
version of the formulation in the UDHR, with “law” interpreted as “the Sharπ‘a,”
and “a democratic society” replaced by “the Community (Umma).”86 The Cairo
Declaration briefly states in Article 24 that “all rights and freedoms stipulated in
this Declaration are subject to Islamic Sharπ‘a,” and adds that the Sharπ‘a is also
the only source of reference for the explanation or clarification of any of the ar-
ticles of the declaration.87 Provisions like this open questions as to the identity
of the authoritative interpreters of the Sharπ‘a and consequently can lead to dif-
ferent interpretations of these documents.

The Universal Islamic Declaration of Human Rights88

This is a declaration for mankind, a guidance and instruction
to those who fear God. [≤l ‘Imr≥n 3:138]

Foreword

Islam gave to mankind an ideal code of human rights fourteen centuries ago.
These rights aim at conferring honour and dignity on mankind and elimi-
nating exploitation, oppression and injustice.

Human rights in Islam are firmly rooted in the belief that God, and
God alone, is the Law Giver and the Source of all human rights. Due to their
Divine origin, no ruler, government, assembly or authority can curtail or vi-
olate in any way the human rights conferred by God, nor can they be sur-
rendered.

Human rights in Islam are an integral part of the overall Islamic or-
der and it is obligatory on all Muslim governments and organs of society to
implement them in letter and in spirit within the framework of that order.

It is unfortunate that human rights are being trampled upon with im-
punity in many countries of the world, including some Muslim countries.
Such violations are a matter of serious concern and are arousing the con-
science of more and more people throughout the world.

I sincerely hope that this Declaration of Human Rights will give a pow-
erful impetus to the Muslim peoples to stand firm and defend resolutely and
courageously the rights conferred on them by God.

This Declaration of Human Rights is the second fundamental docu-
ment proclaimed by the Islamic Council to mark the beginning of the 15th
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Century of the Islamic era, the first being the Universal Islamic Declaration
announced at the International Conference on The Prophet Muhammad
(peace and blessings be upon him) and his Message, held in London from
April 12 to 15, 1980.

The Universal Islamic Declaration of Human Rights is based on the
Qur’≥n and the Sunna and has been compiled by eminent Muslim scholars,
jurists and representatives of Islamic movements and thought. May God re-
ward them all for their efforts and guide us along the right path.

Salem Azzam, Secretary General89

O men! Behold, We have created you all out of a male and a
female, and have made you into nations and tribes, so that you
might come to know one another. Verily, the noblest of you in
the sight of God is the one who is most deeply conscious of
Him. Behold, God is all-knowing, all aware. [al-∫ujur≥t 49:13]

Preamble

Whereas the age-old human aspiration for a just world order wherein peo-
ple could live, develop and prosper in an environment free from fear, oppres-
sion, exploitation and deprivation, remains largely unfulfilled;

Whereas the Divine Mercy unto mankind reflected in its having been
endowed with super-abundant economic sustenance is being wasted, or un-
fairly or unjustly withheld from the inhabitants of the earth;

Whereas Allah (God) has given mankind through His revelations in the
Holy Qur’≥n and the Sunna of His Blessed Prophet Muhammad an abiding
legal and moral framework within which to establish and regulate human in-
stitutions and relationships;

Whereas the human rights decreed by the Divine Law aim at confer-
ring dignity and honour on mankind and are designed to eliminate oppres-
sion and injustice;

Whereas by virtue of their Divine source and sanction these rights can
neither be curtailed, abrogated or disregarded by authorities, assemblies or
other institutions, nor can they be surrendered or alienated;
Therefore we, as Muslims, who believe

(a) in God, the Beneficent and Merciful, the Creator, the Sus-
tainer, the Sovereign, the sole Guide of mankind and the Source of
all Law;

(b) in the Vicegerency (Khil≥fa) of man who has been created
to fulfil the Will of God on earth;

(c) in the wisdom of Divine guidance brought by the Prophets,
whose mission found its culmination in the final Divine message that
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was conveyed by the Prophet Muhammad (Peace be upon him) to all
mankind;

(d) that rationality by itself without the light of revelation from
God can neither be a sure guide in the affairs of mankind nor provide
spiritual nourishment to the human soul, and, knowing that the teach-
ings of Islam represent the quintessence of Divine guidance in its fi-
nal and perfect form, feel duty-bound to remind man of the high
status and dignity bestowed on him by God;

(e) in inviting all mankind to the message of Islam;
(f ) that by the terms of our primeval covenant with God our du-

ties and obligations have priority over our rights, and that each one of
us is under a bounden duty to spread the teachings of Islam by word,
deed, and indeed in all gentle ways, and to make them effective not
only in our individual lives but also in the society around us;

(g) in our obligation to establish an Islamic order:
(i) wherein all human beings shall be equal and none shall

enjoy a privilege or suffer a disadvantage or discrimination by
reason of race, colour, sex, origin or language;

(ii) wherein all human beings are born free;
(iii) wherein slavery and forced labour are abhorred;
(iv) wherein conditions shall be established such that the

institution of family shall be preserved, protected and honoured
as the basis of all social life;

(v) wherein the rulers and the ruled alike are subject to,
and equal before, the Law;

(vi) wherein obedience shall be rendered only to those
commands that are in consonance with the Law;

(vii) wherein all worldly power shall be considered as a sa-
cred trust, to be exercised within the limits prescribed by the
Law and in a manner approved by it, and with due regard for
the priorities fixed by it;

(viii) wherein all economic resources shall be treated as
Divine blessings bestowed upon mankind, to be enjoyed by all
in accordance with the rules and the values set out in the Qur’≥n
and the Sunna;

(ix) wherein all public affairs shall be determined and con-
ducted, and the authority to administer them shall be exercised
after mutual consultation (sh√r≥) between the believers qualified
to contribute to a decision which would accord well with the
Law and the public good;

(x) wherein everyone shall undertake obligations propor-
tionate to his capacity and shall be held responsible pro rata for
his deeds;
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(xi) wherein everyone shall, in case of an infringement of
his rights, be assured of appropriate remedial measures in accor-
dance with the Law;

(xii) wherein no one shall be deprived of the rights assured
to him by the Law except by its authority and to the extent per-
mitted by it;

(xiii) wherein every individual shall have the right to bring
legal action against anyone who commits a crime against soci-
ety as a whole or against any of its members;

(xiv) wherein every effort shall be made to
(a) secure unto mankind deliverance from every

type of exploitation, injustice and oppression,
(b) ensure to everyone security, dignity and liberty

in terms set out and by methods approved and within the
limits set by the Law;

Do hereby, as servants of Allah and as members of the Universal Brother-
hood of Islam, at the beginning of the Fifteenth Century of the Islamic Era,
affirm our commitment to uphold the following inviolable and inalienable
human rights that we consider are enjoined by Islam.

I Right to Life90

(a) Human life is sacred and inviolable and every effort shall be made
to protect it. In particular no one shall be exposed to injury or death, except
under the authority of the Law.

(b) Just as in life, so also after death, the sanctity of a person’s body
shall be inviolable. It is the obligation of believers to see that a deceased per-
son’s body is handled with due solemnity.

II Right to Freedom91

(a) Man is born free. No inroads shall be made on his right to liberty
except under the authority and in due process of the Law.

(b) Every individual and every people has the inalienable right to free-
dom in all its forms—physical, cultural, economic and political—and shall
be entitled to struggle by all available means against any infringement or ab-
rogation of this right; and every oppressed individual or people has a legiti-
mate claim to the support of other individuals and/or peoples in such a
struggle.

III Right to Equality and Prohibition against 
Impermissible Discrimination92

(a) All persons are equal before the Law and are entitled to equal oppor-
tunities and protection of the Law.

(b) All persons shall be entitled to equal wage for equal work.
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(c) No person shall be denied the opportunity to work or be discrim-
inated against in any manner or exposed to greater physical risk by reason
of religious belief, colour, race, origin, sex or language.

IV Right to Justice93

(a) Every person has the right to be treated in accordance with the Law,
and only in accordance with the Law.

(b) Every person has not only the right but also the obligation to
protest against injustice; to recourse to remedies provided by the Law in re-
spect of any unwarranted personal injury or loss; to self-defence against any
charges that are preferred against him and to obtain fair adjudication before
an independent judicial tribunal in any dispute with public authorities or any
other person.

(c) It is the right and duty of every person to defend the rights of any
other person and the community in general (…isba).

(d) No person shall be discriminated against while seeking to defend
private and public rights.

(e) It is the right and duty of every Muslim to refuse to obey any com-
mand which is contrary to the Law, no matter by whom it may be issued.

V Right to Fair Trial94

(a) No person shall be adjudged guilty of an offence and made liable
to punishment except after proof of his guilt before an independent judicial
tribunal.

(b) No person shall be adjudged guilty except after a fair trial and after
reasonable opportunity for defence has been provided to him.

(c) Punishment shall be awarded in accordance with the Law, in pro-
portion to the seriousness of the offence and with due consideration of the
circumstances under which it was committed.

(d) No act shall be considered a crime unless it is stipulated as such in
the clear wording of the Law.

(e) Every individual is responsible for his actions. Responsibility for a
crime cannot be vicariously extended to other members of his family or
group, who are not otherwise directly or indirectly involved in the commis-
sion of the crime in question.

VI Right to Protection against Abuse of Power95

Every person has the right to protection against harassment by official agen-
cies. He is not liable to account for himself except for making a defence to
the charges made against him or where he is found in a situation wherein a
question regarding suspicion of his involvement in a crime could be reason-
ably raised.
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VII Right to Protection against Torture96

No person shall be subjected to torture in mind or body, or degraded, or
threatened with injury either to himself or to anyone related to or held dear
by him, or forcibly made to confess to the commission of a crime, or forced
to consent to an act which is injurious to his interests.

VIII Right to Protection of Honour and Reputation97

Every person has the right to protect his honour and reputation against
calumnies, groundless charges or deliberate attempts at defamation and
blackmail.

IX Right to Asylum98

(a) Every persecuted or oppressed person has the right to seek refuge
and asylum. This right is guaranteed to every human being irrespective of
race, religion, colour and sex.

(b) al-Masjid al-∫ar≥m (the sacred house of Allah) in Mecca is a sanc-
tuary for all Muslims.

X Rights of Minorities99

(a) The Qur’≥nic principle “There is no compulsion in religion” shall
govern the religious rights of non-Muslim minorities.

(b) In a Muslim country religious minorities shall have the choice to
be governed in respect of their civil and personal matters by Islamic Law, or
by their own laws.

XI Right and Obligation to Participate in the Conduct and
Management of Public Affairs100

(a) Subject to the Law, every individual in the community (umma) is
entitled to assume public office.

(b) Process of free consultation (sh√r≥) is the basis of the adminis-
trative relationship between the government and the people. People also
have the right to choose and remove their rulers in accordance with this
principle.

XII Right to Freedom of Belief, Thought and Speech101

(a) Every person has the right to express his thoughts and beliefs so
long as he remains within the limits prescribed by the Law. No one, how-
ever, is entitled to disseminate falsehood or to circulate reports which may
outrage public decency, or to indulge in slander, innuendo or to cast defam-
atory aspersions on other persons.102

(b) Pursuit of knowledge and search after truth is not only a right but
a duty of every Muslim.103
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(c) It is the right and duty of every Muslim to protest and strive (within
the limits set out by the Law) against oppression even if it involves challeng-
ing the highest authority in the state.104

(d) There shall be no bar on the dissemination of information pro-
vided it does not endanger the security of the society or the state and is con-
fined within the limits imposed by the Law.

(e) No one shall hold in contempt or ridicule the religious beliefs of
others or incite public hostility against them; respect for the religious feel-
ings of others is obligatory on all Muslims.105

XIII Right to Freedom of Religion106

Every person has the right to freedom of conscience and worship in accor-
dance with his religious beliefs.

XIV Right to Free Association107

(a) Every person is entitled to participate individually and collectively
in the religious, social, cultural and political life of his community and to
establish institutions and agencies meant to enjoin what is right (ma‘r√f ) and
to prevent what is wrong (munkar).

(b) Every person is entitled to strive for the establishment of institu-
tions whereunder an enjoyment of these rights would be made possible. Col-
lectively, the community is obliged to establish conditions so as to allow its
members full development of their personalities.

XV The Economic Order and the Rights Evolving Therefrom108

(a) In their economic pursuits, all persons are entitled to the full ben-
efits of nature and all its resources. These are blessings bestowed by God for
the benefit of mankind as a whole.

(b) All human beings are entitled to earn their living according to
the Law.

(c) Every person is entitled to own property individually or in associ-
ation with others. State ownership of certain economic resources in the pub-
lic interest is legitimate.

(d) The poor have the right to a prescribed share in the wealth of the
rich, as fixed by Zak≥t, levied and collected in accordance with the Law.

(e) All means of production shall be utilised in the interest of the com-
munity (umma) as a whole, and may not be neglected or misused.

(f ) In order to promote the development of a balanced economy and
to protect society from exploitation, Islamic Law forbids monopolies, unrea-
sonable restrictive trade practices, usury, the use of coercion in the making
of contracts and the publication of misleading advertisements.

(g) All economic activities are permitted provided they are not detri-
mental to the interests of the community (umma) and do not violate Islamic
laws and values.
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XVI Right to Protection of Property109

No property may be expropriated except in the public interest and on pay-
ment of fair and adequate compensation.

XVII Status and Dignity of Workers110

Islam honours work and the worker and enjoins Muslims not only to treat
the worker justly but also generously. He is not only to be paid his earned
wages promptly, but is also entitled to adequate rest and leisure.

XVIII Right to Social Security111

Every person has the right to food, shelter, clothing, education and medical
care consistent with the resources of the community. This obligation of the
community extends in particular to all individuals who cannot take care of
themselves due to some temporary or permanent disability.

XIX Right to Found a Family and Related Matters112

(a) Every person is entitled to marry, to found a family and to bring
up children in conformity with his religion, traditions and culture. Every
spouse is entitled to such rights and privileges and carries such obligations
as are stipulated by the Law.

(b) Each of the partners in a marriage is entitled to respect and con-
sideration from the other.

(c) Every husband is obligated to maintain his wife and children ac-
cording to his means.

(d) Every child has the right to be maintained and properly brought
up by its parents, it being forbidden that children are made to work at an
early age or that any burden is put on them which would arrest or harm their
natural development.

(e) If parents are for some reason unable to discharge their obligations
towards a child it becomes the responsibility of the community to fulfil these
obligations at public expense.

(f ) Every person is entitled to material support, as well as care and
protection, from his family during his childhood, old age or incapacity. Par-
ents are entitled to material support as well as care and protection from their
children.

(g) Motherhood is entitled to special respect, care and assistance on
the part of the family and the public organs of the community (umma).

(h) Within the family, men and women are to share in their obligations
and responsibilities according to their sex, their natural endowments, talents
and inclinations, bearing in mind their common responsibilities toward their
progeny and their relatives.

(i) No person may be married against his or her will, or lose or suffer
diminution of legal personality on account of marriage.
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XX Rights of Married Women113

Every married woman is entitled to:
(a) live in the house in which her husband lives;
(b) receive the means necessary for maintaining a standard of

living which is not inferior to that of her spouse, and, in the event of
divorce, receive during the statutory period of waiting (‘idda) means
of maintenance commensurate with her husband’s resources, for her-
self as well as for the children she nurses or keeps, irrespective of her
own financial status, earnings, or property that she may hold in her
own rights;

(c) seek and obtain dissolution of marriage (khul‘ ) in accordance
with the terms of the Law. This right is in addition to her right to seek
divorce through the courts.

(d) inherit from her husband, her parents, her children and other
relatives according to the Law;

(e) strict confidentiality from her spouse, or ex-spouse if divorced,
with regard to any information that he may have obtained about her,
the disclosure of which could prove detrimental to her interests. A sim-
ilar responsibility rests upon her in respect of her spouse or ex-spouse.

XXI Right to Education114

(a) Every person is entitled to receive education in accordance with his
natural capabilities.

(b) Every person is entitled to a free choice of profession and career
and to the opportunity for the full development of his natural endowments.

XXII Right of Privacy115

Every person is entitled to the protection of his privacy.

XXIII Right to Freedom of Movement and Residence116

(a) In view of the fact that the World of Islam is veritably Umma
Islamia, every Muslim shall have the right to freely move in and out of any
Muslim country.

(b) No one shall be forced to leave the country of his residence, or be
arbitrarily deported therefrom without recourse to due process of Law.

Explanatory Notes

1. In the above formulation of Human Rights, unless the context provides
otherwise:

(a) [T]he term “person” refers to both the male and female sexes.
(b) [T]he term “Law” denotes the Sharπ‘a, i.e.[,] the totality of

ordinances derived from the Qur’≥n and the Sunna and any other laws

156 The Modern World

17463-Justice&Rights  8/21/09  1:26 PM  Page 156



that are deduced from these two sources by methods considered valid
in Islamic jurisprudence.
2. Each one of the Human Rights enunciated in this declaration car-

ries a corresponding duty.
3. In the exercise and enjoyment of the rights referred to above every

person shall be subject only to such limitations as are enjoined by the Law
for the purpose of securing the due recognition of, and respect for, the rights
and the freedom of others and of meeting the just requirements of moral-
ity, public order and the general welfare of the Community (Umma).

The Arabic text of this Declaration is the original.

Glossary of Arabic Terms

∫isba—Public vigilance, an institution of the Islamic State enjoined
to observe and facilitate the fulfillment of right norms of public behavior.
The ∫isba consists in public vigilance as well as an opportunity to private
individuals to seek redress through it.

‘Idda—The waiting period of a widowed or divorced woman during
which she is not to re-marry.

Khil≥fa—The vicegerency of man on earth or succession to the
Prophet, transliterated into English as the Caliphate.

Khul‘—Divorce a woman obtains at her own request.
Ma‘r√f—Good act.
Munkar—Reprehensible deed.
Sharπ‘a—Islamic law.
Sunna—The example or way of life of the Prophet (peace be upon him),

embracing what he said, did, or agreed to.
Umma Islamia—World Muslim community.
Zak≥t—The “purifying” tax on wealth, one of the five pillars of Islam

obligatory on Muslims.

The Cairo Declaration on Human Rights in Islam117

The Member States of the Organization of the Islamic Conference:118

Reaffirming the civilizing and historical role of the Islamic Umma
which God made the best nation that has given mankind a universal and
well-balanced civilization in which harmony is established between this life
and the hereafter and knowledge is combined with faith; and the role that
this Umma should play to guide a humanity confused by competing trends
and ideologies and to provide solutions to the chronic problems of this ma-
terialistic civilization;

Wishing to contribute to the efforts of mankind to assert human
rights, to protect man from exploitation and persecution, and to affirm his
freedom and right to a dignified life in accordance with the Islamic Sharπ‘a;
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Convinced that mankind which has reached an advanced stage in ma-
terialistic science is still, and shall remain, in dire need of faith to support its
civilization and of a self-motivating force to guard its rights;

Believing that fundamental rights and universal freedoms in Islam are
an integral part of the Islamic religion and that no one as a matter of prin-
ciple has the right to suspend them in whole or in part or violate or ignore
them in as much as they are binding divine commandments, which are con-
tained in the Revealed Books of God and were sent through the last of His
Prophets to complete the preceding divine messages thereby making their ob-
servance an act of worship and their neglect or violation an abominable sin,
and accordingly every person is individually responsible—and the Umma
collectively responsible—for their safeguard;

Proceeding from the above-mentioned principles, declare the following:

Article 1
(a) All human beings form one family whose members are united by sub-

mission to God and descent from Adam. All men are equal in terms of basic
human dignity and basic obligations and responsibilities, without any discrim-
ination on the grounds of race, colour, language, sex, religious belief, political
affiliation, social status or other considerations. True faith is the guarantee for
enhancing such dignity along the path to human perfection.

(b) All human beings are God’s subjects, and the most loved by him are
those who are most useful to the rest of His subjects, and no one has superior-
ity over another except on the basis of piety and good deeds.

Article 2
(a) Life is a God-given gift and the right to life is guaranteed to every

human being. It is the duty of individuals, societies and states to protect this
right from any violation, and it is prohibited to take away life except for a
Sharπ‘a-prescribed reason.

(b) It is forbidden to resort to such means as may result in the geno-
cidal annihilation of mankind.

(c) The preservation of human life throughout the term of time willed
by God is a duty prescribed by Sharπ‘a.

(d) Safety from bodily harm is a guaranteed right. It is the duty of the
state to safeguard it, and it is prohibited to breach it without a Sharπ‘a-pre-
scribed reason.

Article 3
(a) In the event of the use of force and in case of armed conflict, it is

not permissible to kill non-belligerents such as old men, women and chil-
dren. The wounded and the sick shall have the right to medical treatment;
and prisoners of war shall have the right to be fed, sheltered and clothed. It
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is prohibited to mutilate dead bodies. It is a duty to exchange prisoners of
war and to arrange visits or reunions of the families separated by the circum-
stances of war.

(b) It is prohibited to fell trees, to damage crops or livestock, and to
destroy the enemy’s civilian buildings and installations by shelling, blasting
or any other means.

Article 4
Every human being is entitled to inviolability and the protection of his good
name and honour during his life and after his death. The state and society
shall protect his remains and burial place.

Article 5
(a) The family is the foundation of society, and marriage is the basis

of its formation. Men and women have the right to marriage, and no restric-
tions stemming from race, colour or nationality shall prevent them from en-
joying this right.

(b) Society and the State shall remove all obstacles to marriage and shall
facilitate marital procedure. They shall ensure family protection and welfare.

Article 6
(a) Woman is equal to man in human dignity, and has rights to en-

joy as well as duties to perform; she has her own civil entity and financial in-
dependence, and the right to retain her name and lineage.

(b) The husband is responsible for the support and welfare of the
family.

Article 7
(a) As of the moment of birth, every child has rights due from the

parents, society and the state to be accorded proper nursing, education and
material, hygienic and moral care. Both the foetus and the mother must be
protected and accorded special care.

(b) Parents and those in such like capacity have the right to choose the
type of education they desire for their children, provided they take into con-
sideration the interest and future of the children in accordance with ethical
values and the principles of the Sharπ‘a.

(c) Both parents are entitled to certain rights from their children, and
relatives are entitled to rights from their kin, in accordance with the tenets
of the Sharπ‘a.

Article 8
Every human being has the right to enjoy his legal capacity in terms of both
obligation and commitment. Should this capacity be lost or impaired, he
shall be represented by his guardian.
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Article 9
(a) The quest for knowledge is an obligation, and the provision of ed-

ucation is a duty for society and the State. The State shall ensure the avail-
ability of ways and means to acquire education and shall guarantee
educational diversity in the interest of society so as to enable man to be ac-
quainted with the religion of Islam and the facts of the Universe for the ben-
efit of mankind.

(b) Every human being has the right to receive both religious and
worldly family, the school, the university, the media, etc., and in such an
integrated and balanced manner as to develop his personality, strengthen
his faith in God and promote his respect for and defence of both rights and
obligations.

Article 10
Islam is the religion of unspoiled nature. It is prohibited to exercise any form
of compulsion on man or to exploit his poverty or ignorance in order to con-
vert him to another religion or to atheism.119

Article 11
(a) Human beings are born free, and no one has the right to enslave,

humiliate, oppress or exploit them, and there can be no subjugation but to
God the Most-High.

(b) Colonialism of all types being one of the most evil forms of en-
slavement is totally prohibited. Peoples suffering from colonialism have the
full right to freedom and self-determination. It is the duty of all States and
peoples to support the struggle of colonized peoples for the liquidation of
all forms of colonialism and occupation, and all States and peoples have the
right to preserve their independent identity and exercise control over their
wealth and natural resources.

Article 12
Every man shall have the right, within the framework of Sharπ‘a, to free
movement and to select his place of residence whether inside or outside his
country and, if persecuted, is entitled to seek asylum in another country. The
country of refuge shall ensure his protection until he reaches safety, unless
asylum is motivated by an act which Sharπ‘a regards as a crime.

Article 13
Work is a right guaranteed by the State and Society for each person able to
work. Everyone shall be free to choose the work that suits him best and which
serves his interests and those of society. The employee shall have the right
to safety and security as well as to all other social guarantees. He may nei-
ther be assigned work beyond his capacity nor be subjected to compulsion
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or exploited or harmed in any way. He shall be entitled—without any dis-
crimination between males and females—to fair wages for his work without
delay, as well as to the holidays, allowances and promotions which he de-
serves. For his part, he shall be required to be dedicated and meticulous in
his work. Should workers and employers disagree on any matter, the State
shall intervene to settle the dispute and have the grievances redressed, the
rights confirmed and justice enforced without bias.

Article 14
Everyone shall have the right to legitimate gains without monopolization,
deceit or harm to oneself or to others. Usury (rib≥) is absolutely prohibited.

Article 15
(a) Everyone shall have the right to own property acquired in a legit-

imate way, and shall be entitled to the rights of ownership, without preju-
dice to oneself, others or to society in general. Expropriation is not
permissible except for the requirements of public interest and upon payment
of immediate and fair compensation.

(b) Confiscation and seizure of property is prohibited except for a ne-
cessity dictated by law.

Article 16
Everyone shall have the right to enjoy the fruits of his scientific, literary, artis-
tic or technical production and the right to protect the moral and material
interests stemming therefrom, provided that such production is not contrary
to the principles of Sharπ‘a.

Article 17
(a) Everyone shall have the right to live in a clean environment, away

from vice and moral corruption, an environment that would foster his self-
development; and it is incumbent upon the State and society in general to
afford that right.

(b) Everyone shall have the right to medical and social care, and to all
public amenities provided by society and the State within the limits of their
available resources.

(c) The State shall ensure the right of the individual to a decent liv-
ing which will enable him to meet all his requirements and those of his de-
pendents, including food, clothing, housing, education, medical care and all
other basic needs.

Article 18
(a) Everyone shall have the right to live in security for himself, his

religion, his dependents, his honour and his property.
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(b) Everyone shall have the right to privacy in the conduct of his pri-
vate affairs, in his home, among his family, with regard to his property and
his relationships. It is not permitted to spy on him, to place him under sur-
veillance or to besmirch his good name. The State shall protect him from
arbitrary interference.

(c) A private residence is inviolable in all cases. It will not be entered
without permission from its inhabitants or in any unlawful manner, nor shall
it be demolished or confiscated and its dwellers evicted.

Article 19
(a) All individuals are equal before the law, without distinction between

the ruler and the ruled.
(b) The right to resort to justice is guaranteed to everyone.
(c) Liability is in essence personal.
(d) There shall be no crime or punishment except as provided for in

the Sharπ‘a.
(e) A defendant is innocent until his guilt is proven in a fair trial in which

he shall be given all the guarantees of defence.

Article 20
It is not permitted without legitimate reason to arrest an individual, or restrict
his freedom, to exile or to punish him. It is not permitted to subject him to
physical or psychological torture or to any form of humiliation, cruelty or in-
dignity. Nor is it permitted to subject an individual to medical or scientific
experimentation without his consent or at the risk of his health or of his life.
Nor is it permitted to promulgate emergency laws that would provide exec-
utive authority for such actions.

Article 21
Taking hostages under any form or for any purpose is expressly for-

bidden.

Article 22
(a) Everyone shall have the right to express his opinion freely in such

manner as would not be contrary to the principles of the Sharπ‘a.120

(b) Everyone shall have the right to advocate what is right, and prop-
agate what is good, and warn against what is wrong and evil according to the
norms of Islamic Sharπ‘a.121

(c) Information is a vital necessity to society. It may not be exploited
or misused in such a way as may violate sanctities and the dignity of
Prophets, undermine moral and ethical values or disintegrate, corrupt or
harm society or weaken its faith.122
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(d) It is not permitted to arouse nationalistic or doctrinal hatred or to
do anything that may be an incitement to any form of racial discrimination.123

Article 23
(a) Authority is a trust; and abuse or malicious exploitation thereof is

absolutely prohibited, so that fundamental human rights may be guaranteed.
(b) Everyone shall have the right to participate, directly or indirectly

in the administration of his country’s public affairs. He shall also have the
right to assume public office in accordance with the provisions of Sharπ‘a.

Article 24
All the rights and freedoms stipulated in this Declaration are subject

to the Islamic Sharπ‘a.

Article 25
The Islamic Sharπ‘a is the only source of reference for the explanation or clar-
ification to any of the articles of this Declaration.

Notes to Part III

1. Roosevelt enunciated the “four freedoms” in a state of the union address
on January 6, 1941. The other three were freedom of expression, freedom
from want, and freedom from fear. UDHR was adopted by the UN Gen-
eral Assembly in December 1948.

2. See generally Nazila Ghanea, ed., The Challenge of Religious Discrimina-
tion at the Dawn of the New Millennium (The Hague: Martinus Nijhoff,
2004). It was the Oslo Coalition, a group established in 1988, that led a
campaign to change this focus, resulting in a change in the mandate
holder’s title to “Special Rapporteur on the Freedom of Religion or Be-
lief,” thus highlighting the broader question of freedom of religion and
belief and treating it as a primary focus.

3. The locus classicus of this remains the decision of the commission in
Arrowsmith v. UK, App. 7050/75 (1978), 19 Decisions and Reports, 5.

4. Begum v. Denbigh High School, [2006], UKHL 16 (March 22, 2006), Lord
Hoffman, para. 50 (and see also at para. 54). See also Lord Bingham, paras.
23 and 25, and Lord Scott, para. 89.

5. See, e.g., Wingrove v. UK, November 25, 1996, ECHR 1996-V, and, for a
recent example, IA v. Turkey, App. 42571/98, Judgment of September 13,
2005. These are all cases in which freedom of expression has been curbed
in order to protect the religious sensibilities of others (thus disproving
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Lady Hale in Begum v. Denbigh High School, para. 98, where she said that
the European Court of Human Rights “has never accepted that interfer-
ence with the right of freedom of expression is justified by the fact that
the ideas may offend someone”). Cf. Murphy v. Ireland, Judgment, July
10, 2003, ECHR 2003-IX; 38 EHRR (2004), 13, where the freedom of re-
ligious expression through the means of radio broadcasting was curbed in
order to protect the freedom of religion of others.

6. Pichon v. France, App. 49854/99, decision of October 2, 2001, and see
[2002] EHRLR 408–9.

7. Dahlab v. Switzerland, App. 42393/98, Decision of February 15, 2001,
ECHR 2001-V; Leyla Sahin v. Turkey, App. 44774/98, Judgment of No-
vember 10, 2005. For a similar issue before the courts in England and
Wales, see Begum v. Denbigh High School.

8. Kokkinakis v. Greece, Judgment of May 25, 1993, ECHR Ser. A, 260-A,
17 EHRR 397 (1994), para. 31.

9. Ibid., para. 49. This makes it particularly difficult to understand Lord
Bingham in the Begum case (para. 29) where he argues that “the focus at
Strasbourg is not and has never been on whether a challenged decision or
action is the product of a defective decision-making process.”

10. See cases cited in earlier notes and also Otto-Preminger-Institut v. Austria,
Judgment of October 20, 1994, ECHR, Ser. A, 295-A, 19 EHRR 34 (1995),
para 47: “The respect for the religious feelings of believers as guaranteed
in Article 9 can legitimately be thought to have been violated by provoca-
tive portrayals of objects of religious veneration; and such portrayals can
be regarded as a malicious violation of the spirit of tolerance, which must
also be a feature of democratic society.” Cf. also the statements issued in
the wake of the “cartoons” issued by the UN Special Rapporteur on Free-
dom of Religion or Belief and the Special Rapporteur for the Promotion
and Protection of the Right to Freedom of Expression (February 8, 2006),
reprinted in 1 Religion and Human Rights (2006). For lack of requiring the
state to protect believers in these types of cases, see, e.g., Choudhury v. UK,
App. 17439/90 (1991), 12 HRLJ 172, in which the European Commission
on Human Rights concluded that there was no violation of the freedom
of religion where the state did not step in to prevent forms of expression
that the applicant considered disrespectful to his or her beliefs. In extreme
cases, there might be such a need. However, see Otto-Preminger-Institut v.
Austria, para. 47: “In extreme cases the effect of a particular method of op-
posing or denying religious beliefs can be such as to inhibit those who hold
such beliefs from exercising their freedom to hold and express them.”

11. See, e.g., Leyla Sahin v. Turkey, App. 4474/98, Judgment of November 10,
2005, para. 107, citing a long list of authorities on this, dating back to 1996.
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12. Refah Partisi and others v. Turkey, Apps. 41340/98, 41342/98, 4134/98. 4134/98,
Judgment of February 13, 2003. The “Constitutional Court” referred to is that
of Turkey.

13. See generally the collection of materials available at www.strasbourg
conference.org.

14. Leyla Sahin v. Turkey, para. 105.
15. Kokkinakis v. Greece, para. 31.
16. Leyla Sahin v. Turkey, para. 106.
17. Thus comments such as, “The role of the authorities . . . is not to re-

move the cause of tension by eliminating pluralism, but to ensure that
the competing groups tolerate each other” (Serif v. Greece, ECHR 1999-
XI, para. 53) might be acceptable if they are understood in a procedural
rather than a substantive sense, though this may not be what the court
thinks.

18. Cf. Begum v. Denbigh High School, Lady Hale, para. 97, who, when up-
holding the legitimacy of what she sees as interference with the manifes-
tation of religion in that case, commented that “the school’s task is also
to promote the ability of people of diverse races, religions and cultures to
live together in harmony. . . . [A] uniform dress code can play its role in
smoothing over ethnic, religious and social divisions.”

19. For a radical critique, and a resulting plea for a radical reconceiving of in-
ternational society, see Philip Allott, Eunomia: New Order for a New World,
2nd ed. (Oxford: Oxford University Press, 2001), and The Health of Na-
tions: Society and Law beyond the State (Cambridge: Cambridge University
Press, 2002).

20. Cf. Begum v. Denbigh High School, para. 21: “Any sincere religious belief
must command respect, particularly when derived from an ancient and
respected religion.” See, generally, Carolyn Evans, Freedom of Religion un-
der the European Convention on Human Rights (Oxford: Oxford Univer-
sity Press, 2001), 57–59.

21. English translation from Arthur Cochrane, The Church’s Confession un-
der Hitler (Philadelphia: Westminster, 1962), 237–42.

22. Notably the gifted Paul Althaus, whose interest in the idea of “Christian-
ity as community,” arising from his Luther scholarship, led him to become
markedly sympathetic to Nazism. See, e.g., Richard Steigmann-Gall, The
Holy Reich: Nazi Conceptions of Christianity, 1919–1945 (Cambridge: Cam-
bridge University Press, 2003), 33.

23. It should also be noted in this regard that part of the declaration in partic-
ular places itself in opposition to attempts to impose a new unity on the
confessional churches—a reference to the centralizing policies of Bishop
Müller’s German Christians.
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24. Dietrich Bonhoeffer, Gesammelte Schriften, II, 259, writing in 1936, cited
in Eberhard Bethge, Dietrich Bonhoeffer (London: Collins, 1977), 435.

25. E.g., the language of “confessing church” is also sometimes appropriated
by particular groups within the churches’ current debates over human sex-
uality; yet the issue here is one purely of intraecclesial dispute rather than
of state imposition.

26. Faqπh (pl. fuqah≥’ ) meaning “jurisconsult.”
27. Texts extracted from Khomeini’s writings are taken from Hamid Algar,

ed. and trans., Imam Khomeini: Islam and Revolution, Writings and Dec-
larations (London: KPI, 1985).

28. The revolutionary constitution of 1979, while it clearly embodies the prin-
ciple of vil≥yat-e-faqπh (see following discussion), cannot be seen as a sim-
ple expression of that theory alone, but rather represents an accommodation
between an intended theocracy and the influences of other sources of po-
litical legitimation. See, e.g., Asghar Schirazi, The Constitution of Iran: Pol-
itics and the State in the Islamic Republic (London: I. B. Tauris, 1998).

29. According to Twelver Shπ‘ism, the twelfth imam, identified with the es-
chatological Mahdπ, who is expected to appear before the end of the world
to fill it with justice and free it from corruption and injustice, had two pe-
riods of occultation (ghayba): in the Lesser Occultation he appeared to
four specific deputies (novvab) and gave them guidance on different oc-
casions after his first disappearance; in the Greater Occultation, which be-
gan after the Lesser, he completely disappeared, and no one can claim to
be his appointed deputy.

30. The doctrine reappears in Articles 107–9, dealing with the Leadership
Council and the personal qualities its members should possess. Schirazi,
Constitution of Iran, 35.

31. Montazeri was careful to present his criticisms as directed, not against
Khomeini himself, but against misinterpretations of his teaching.

32. Constitutionally, this is effected through the “Council of Expediency,”
which can arbitrate between the Parliament and the Guardians council.

33. Extract from Khomeini, “Islamic Government,” in Algar, Imam Khome-
ini, 40–42.

34. In Shπ‘ism, there has always been the need for a divinely guided and in-
fallible spiritual leader after the Prophet; this leader is called an “imam.”

35. Extract from Khomeini, “Islamic Government,” in Algar, Imam Khomeini,
59–61.

36. This paragraph from “Interviews,” in Algar, Imam Khomeini, 342.
37. English text from the Vatican website, www.vatican.va.
38. Peter Hebblethwaite, John XXIII: Pope of the Council (London: Geoffrey

Chapman, 1984), 286.
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39. The importance of this work to him can be seen in John’s deathbed words:
“Today more than ever, certainly more than in previous centuries, we are
called to serve man as such, and not merely Catholics; to defend above all
and everywhere the rights of the human person, and not merely those of
the Catholic Church.” Cited in Hebblethwaite, John XXIII, 498.

40. Hebblethwaite, John XXIII, chaps. 14–15.
41. In his opening address to the council, John put it this way: “We feel bound

to disagree with these prophets of misfortune who are forever forecasting
calamity—as though the end of the world was imminent. And yet today
Providence is guiding us towards a new order of human relationships
which, thanks to human effort and yet far surpassing its hopes, will bring
us to the realisation of still higher and undreamed of expectations; in this
way even human oppositions can lead to the good of the Church.”

42. Wilton Wynn, Keepers of the Keys: John XXIII, Paul VI and John Paul II:
Three Who Changed the Church (New York: Random House, 1988) 217–18,
although note that the document condemning anti-Semitism was ap-
proved overwhelmingly (1,763 votes to 250) in the final session of the
council in 1965.

43. Before the council, Pope John met with leaders from various Anglican,
Episcopal, Baptist, Evangelical, and Orthodox churches. John main-
tained a particular interest in the Orthodox churches, probably in part be-
cause his time as a Vatican diplomat brought him into contact with such
churches. Hebblethwaite, John XXIII, 376–85. An attempt to cancel a joint
Catholic-Protestant prayer service in Rome had to be overruled by Pope
John himself to ensure that it could go ahead as planned.

44. See Jerald C. Brauer, “Religious Freedom as a Human Right,” in Religious
Liberty: An End and a Beginning, ed. John Courtney Murray (New York:
Macmillan, 1966), 46. “The hard fact is that countless numbers of peo-
ple were convinced that the Roman Catholic Church, by definition, could
not or would not pass a powerful statement concerning religious liberty.
This strong document [Dignitatis humanae] is eloquent testimony to the
spirit of renewal embodied in Vatican Council II.”

45. Universal Declaration of Human Rights, UN Doc. A/811 (1948). The Uni-
versal Declaration is a General Assembly resolution rather than a treaty
and thus, in international law terms, is not a legally binding document.
Its moral and political force, however, and its influence on the develop-
ment of later human rights treaties make it one of the most important
statements of internationally accepted human rights.

46. See generally, Mary Ann Glendon, A World Made New: Eleanor Roosevelt
and the Universal Declaration of Human Rights (New York: Random House,
2001).
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47. Ibid.
48. Some of them certainly needed reminding. Cardinal Ottaviani, unofficial

leader of the traditionalists within the church, made a public speech ar-
guing, “It is the duty of rulers of a Catholic state to defend the religious
unity of its people from disturbing elements. . . . Reason revolts at the
thought that, in deference to a small minority, the faith of practically all
the people should be injured by those who would foster schism.” Cited
in Wynn, Keepers of the Keys, 78.

49. Murray develops the notion in more detail by linking Dignitatis humanae
with the objective order—“rooted in the given reality of man as man.” John
Courtney Murray, “The Declaration on Religious Freedom: A Moment
in Its Legislative History,” in Religious Liberty: An End and a Beginning, ed.
John Courtney Murray, 40. However, as Canavan notes, the arguments
here are unlikely to “commend itself to many minds outside the natural
law tradition.” J. Canavan, “The Catholic Concept of Religious Freedom
as a Human Right,” in Religious Liberty: An End and a Beginning, ed. John
Courtney Murray, 72.

50. Murray, “The Declaration on Religious Freedom,” 31–32; Samuel Gregg,
“Dignitatis Humanae and the Catholic Human Rights Revolution,”
www.catholicculture.org/culture/library/view.cfm?recnum=2876 (accessed
April 4, 2009).

51. Although see Murray, “The Declaration on Religious Freedom,” 26–27,
for the problems that the idea of freedom of conscience had as the pri-
mary basis for the declaration.

52. Dignitatis humanae, Art. 1, para. 3.
53. Ibid., Art. 1, para. 4.
54. Although, of course, it caused considerable offense among other religious

groups, with one writer saying that the language “puzzles and annoys non-
Catholics” even while defending the ideas behind the text. Canavan,
“Catholic Concept of Religious Freedom,” 68.

55. Murray, “The Declaration on Religious Freedom,” 27–29. In discussing this
he concludes, “The object of religious freedom as a juridical conception is
not the actualization of the positive value inherent in religious beliefs, pro-
fessions and practice. These values, as values, are juridically irrelevant, how-
ever great their religious, moral and social significance. The object of the right
is simply the assure absence of constraints and restraints on individuals and
groups in their efforts to pursue freely the positive values of religion” (28).

56. Pacem in terris, Arts. 67–78.
57. Although even here it could not bring itself to make the position in favor

of democracies entirely clear. Canavan, “Catholic Concept of Religious
Freedom,” 79.
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58. Dignitatis humanae, Art. 3.
59. For a strong critique of this element of Dignitatis humanae, see Philip D.

Denenfeld, “The Conciliar Declaration and the American Declaration,”
in Religious Liberty: An End and a Beginning, ed. John Courtney Murray,
120–32.

60. J. V. Langmead Casserley, “The Need to Affirm Religious Freedom,” in
Religious Liberty: An End and a Beginning, ed. John Courtney Murray, 138,
says that Dignitatis humanae can be described with some (if not complete)
accuracy as “a tardy catching up by the conscience of the Church with the
more progressive and developed conscience of the world.”

61. The Universal Declaration of Human Rights (1948) does state in its pre-
amble that “every individual and every organ of society” has an obligation
to promote human rights, but most international treaties are focused on
the obligations of states rather than other social groups.

62. Dignitatis humanae, Art. 6.
63. Hilary Charlesworth, “The Challenges of Human Rights Law for Reli-

gious Traditions” in Religion and International Law, ed. Mark Janis and
Carolyn Evans (The Hague: Martinus Nijhoff, 1999), 412.

64. John L. McKenzie, “The Freedom of the Christian,” in Religious Liberty:
An End and a Beginning, ed. John Courtney Murray, 105, puts it bluntly:
“In evading freedom Catholics evade responsibility. They permit the char-
acter of their Christian fulfilment to be determined by another.”

65. Cardinal Bea, who was influential on matters of religious freedom and ec-
umenism, put the matter thus: “The word conscience, properly under-
stood, also includes the moral law that God has placed in the hearts of all
men and without which liberty becomes licence.” It should be obvious that
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417; John XXIII, Pacem in terris, 273.
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6, 614 and 616 [chap. 20]); St. Ambrose, Epistola ad valentianum imp., let-
ter 21 (PL 16, 1005); St. Augustine, Contra litteras petiliani, 2.83, CSEL 52,
112 (PL 43, 315); cf. C. 23, q. 5, c. 33; St. Augustine, letter 23 (PL 33, 98);
St. Augustine, letter 34 (PL 33, 132); St. Augustine, letter 35 (PL 33, 135);
St. Gregory the Great, Epistola ad virgilium et theodorum episcopos massil-
iae galliarum, Register of Letters 1, 45, MGH ep. 1, 72 (PL 77, 510–11 [bk.
1, ep. 47]); St. Gregory the Great, Epistola ad Johannem episcopum Con-
stantinopolitanum, Register of Letters 3, 52, MGH letter 1, 210 (PL 77, 649
[bk. 3, letter 53]); cf. D. 45, c. 1 (ed. Friedberg, col. 160); Council of Toledo
IV, c. 57, Mansi 10, 633; cf. D. 45, c. 5 (ed. Friedberg, col. 161–62); Clement
III, X., V, 6, 9 (ed. Friedberg, col. 774); Innocent III, Epistola ad are-
latensem archiepiscopum, X., III, 42, 3 (ed. Friedberg, col. 646).

75. Cf. Matthew 9:28–29; Mark 9:23–24; 6.5–6; Paul VI, encyclical, Ecclesiam
suam, August 6, 1964, AAS 56 (1964), 642–43.

76. Cf. Leo XIII, letter, Officio sanctissimo, December 22, 1887, AAS 20 (1887),
269; Leo XIII, letter Ex litteris, April 7, 1887, AAS 19 (1886), 465.

77. Cf. Mark 16:15; Matthew 28:18–20; Pius XII, encyclical, Summi pontifica-
tus, October 20, 1939, AAS 31 (1939), 445–46.

78. Cf. Pius XI, letter, Firmissimam constantiam, March 28, 1937, AAS 29
(1937), 196.

79. Cf. Pius XII, allocution, Ci riesce, December 6, 1953, AAS 45 (1953), 802.
80. Cf. Pius XII, radio message, March 23, 1952, AAS 44 (1952), 270–78.
81. Cf. John XXIII, Pacem in terris, 299–300.
82. Cf. ibid., 295–96.
83. E.g., Heiner Bielefeldt, “Universalism versus Relativism: On the Necessity

of Intercultural Dialogue on Human Rights,” in The Islamic World and the
West: An Introduction to Political Cultures and International Relations, ed.
Kai Hafez (Leiden: Brill, 2000), 46–56, and in other publications.

84. UIDHR addresses issues of “freedom of religion” in Articles 12 and 13, the
Cairo Declaration in Articles 10 and 22. See further the following detailed
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notes on those sections. Mohammad Hashim Kamali, Principles of Islamic
Jurisprudence (Cambridge: ITS, 271).

85. UIDHR, explanatory note 3.
86. UDHR Article 29.2 reads: “In the exercise of his rights and freedoms,

everyone shall be subject only to such limitations as are determined by law
solely for the purpose of securing due recognition and respect for the rights
and freedoms of others and of meeting the just requirements of morality,
public order and the general welfare in a democratic society.”

87. Cairo Declaration, Art. 24; and ibid., Art. 25.
88. This text of the UIDHR is taken from the website of the Islamic Coun-

cil, www.alhewar.com. The site provides numerous references to Qur’≥nic
and traditional sources for each article; these have not been checked in de-
tail but are indicated in the notes that follow.

89. The UIDHR was released by Salem Azzam on September 19, 1981 (Dhu
Qaidah 1401).

90. UIDHR gives references to al-M≥’ida 5:32; …adπth narrated by Muslim,
Ab√ D≥’√d, Tirmidhπ, Nas≥’π; …adπth narrated by al-Bukh≥rπ.

91. UIDHR gives references to …adπth narrated by al-Bukh≥rπ, Muslim; the
sayings of the caliph ‘Umar; al-Sh√r≥ 42:41; al-∫ajj 22:41.

92. UIDHR gives references to the address of the Prophet; …adπth narrated
by al-Bukh≥rπ, Muslim, Ab√ D≥’√d, Tirmidhπ, Nas≥’π; the address of the
Caliph Ab√ Bakr; the farewell address of the Prophet; al-A…q≥f 46:19;
…adπth narrated by A…mad; al-Mulk 67:15; al-Zalzala 99:7–8.

93. UIDHR gives references to al-Nis≥’ 4:59; al-M≥’ida 5:49; al-Nis≥’ 4:148;
…adπth narrated by al-Bukh≥rπ, Muslim, Tirmidhπ; …adπth narrated by al-
Bukh≥rπ, Muslim; …adπth narrated by Muslim, Ab√ D≥’√d, Tirmidhπ,
Nas≥’π; …adπth narrated by al-Bukh≥rπ, Muslim, Ab√ D≥’√d, Tirmidhπ,
Nas≥’π; …adπth narrated by Ab√ D≥’√d, Tirmidhπ; …adπth narrated by al-
Bukh≥rπ, Muslim, Ab√ D≥’√d, Tirmidhπ, Nas≥’π; …adπth narrated by al-
Bukh≥rπ.

94. UIDHR gives references to …adπth narrated by al-Bukh≥rπ, Muslim; al-Isr≥’
17:15; al-A…z≥b 33:5; al-∫ujur≥t 49:6; al-Najm 53:28; al-Baqara 2:229;
…adπth narrated by al-Baihaki, ∫≥kim; al-Isr≥’ 17:15; al-T. √r 52:21; Y√suf
12:79.

95. UIDHR gives references to al-A…z≥b 33:58.
96. UIDHR gives references to …adπth narrated by al-Bukh≥rπ, Muslim, Ab√

D≥’√d, Tirmidhπ, Nas≥’π; …adπth narrated by ibn M≥ja.
97. UIDHR gives references to the Prophet’s farewell address; al-∫ujur≥t

49:12; al-∫ujur≥t 49:11.
98. UIDHR gives references to al-Tawba 9:6; ≤l ‘Imr≥n 3:97; al-Baqara 2:125;

al-∫ajj 22:25.
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99. UIDHR gives references to al-Baqara 2:256; al-M≥’ida 5:42; al-M≥’ida 5:43;
al-M≥’ida 5:47.

100. UIDHR gives references to al-Sh√r≥ 42:38; …adπth narrated by A…mad; the
address of the caliph Ab√ Bakr.

101. UIDHR gives references to al-A…z≥b 33:60–61; Sab≥’ 34:46; …adπth nar-
rated by Tirmidhπ, Nas≥’π; al-Nis≥’ 4:83; al-An‘≥m 6:108.

102. As is made clear in the explanatory note appended to the text of UIDHR,
the “Law” referred to here is the Islamic Sharπ‘a. It is an open question as
to who will determine what the law prescribes—scholars, contemporary
or past authorities, the state, or whomever.

103. The operational consequences of this provision are absent: Who is obliged
to provide conditions for the pursuit of knowledge?

104. This is similar to the right to resistance against an oppressive regime rec-
ognized in Western culture. It is qualified by the “limits set out by the Law.”

105. Note that protection against contempt is provided for “religious belief,”
while respect is due for the “religious feelings of others.” It appears that
nonreligious beliefs are not covered by either.

106. UIDHR gives references to al-K≥fir√n 109:6.
107. UIDHR gives references to Y√suf 12:108; ≤l ‘Imr≥n 3:104; al-M≥’ida 5:2;

…adπth narrated by Ab√ D≥’√d, Tirmidhπ, Nas≥’π, ibn M≥ja.
108. UIDHR gives references to al-M≥’ida 5:120; al-J≥thiyya 45:13; al-Shu‘ar≥’

26:183; al-Isr≥’ 17:20; H√d 11:6; al-Mulk 67:15; al-Najm 53:48; al-∫ashr
59:9; al-Ma‘≥rij 70:24–25; the sayings of the caliph Ab√ Bakr; …adπth nar-
rated by al-Bukh≥rπ, Muslim; …adπth narrated by Muslim; …adπth narrated
by Muslim, Ab√ D≥’√d, Tirmidhπ, Nas≥’π; …adπth narrated by al-Bukh≥rπ,
Muslim, Ab√ D≥’√d, Tirmidhπ, Nas≥’π; al-Mut.affifπn 83:1–3; …adπth nar-
rated by Muslim; al-Baqara 2:275; …adπth narrated by al-Bukh≥rπ, Muslim,
Ab√ D≥’√d, Tirmidhπ, Nas≥’π.

109. UIDHR gives references to al-Baqara 2:188; …adπth narrated by al-Bukh≥rπ;
…adπth narrated by Muslim; …adπth narrated by Muslim, Tirmidhπ.

110. UIDHR gives references to al-Tawba 9:105; …adπth narrated by Ab√ Yala
(Majma al-Zawaid); …adπth narrated by ibn M≥ja; al-A…q≥f 46:19; al-
Tawba 9:105; …adπth narrated by Tabaranπ (Majma al-Zawaid); …adπth nar-
rated by al-Bukh≥rπ.

111. UIDHR gives references to al-A…z≥b 33:6.
112. UIDHR gives references to al-Nis≥’ 4:1; al-Baqara 2:228; …adπth narrated

by al-Bukh≥rπ, Muslim, Ab√ D≥’√d, Tirmidhπ, Nas≥’π; al-R√m 30:21; al-
T.al≥q 65:7; al-Isr≥’ 17:24; …adπth narrated by al-Bukh≥rπ, Muslim, Ab√
D≥’√d, Tirmidhπ; …adπth narrated by Ab√ D≥’√d; …adπth narrated by al-
Bukh≥rπ, Muslim; …adπth narrated by Ab√ D≥’√d, Tirmidhπ; …adπth nar-
rated by A…mad, Ab√ D≥’√d.
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113. UIDHR gives references to al-T.al≥q 65:6; al-Nis≥’ 4:34; al-T.al≥q 65:6; al-
Baqara 2:229; al-Nis≥’ 4:12; al-Baqara 2:237.

114. UIDHR gives references to al-Isr≥’ 17:23?24; …adπth narrated by ibn M≥ja;
≤l ‘Imr≥n 3:187; the Prophet’s farewell address; …adπth narrated by al-
Bukh≥rπ, Muslim; …adπth narrated by al-Bukh≥rπ, Muslim, Ab√ D≥’√d,
Tirmidhπ.

115. UIDHR gives references to …adπth narrated by Muslim; al-∫ujur≥t 49:12;
…adπth narrated by Ab√ D≥’√d, Tirmidhπ.

116. UIDHR gives references to al-Mulk 67:15; al-An‘≥m 6:11; al-Nis≥’ 4:97; al-
Baqara 2:21; al-∫ashr 59:9.

117. The text is taken from the version provided by the International Document
Database on Religion and Law, www.religlaw.org/interdocs/docs/cairo
hrislam1990.htm.

118. The Cairo Declaration was adopted and issued at the Nineteenth Islamic
Conference of Foreign Ministers in Cairo on August 5, 1990.

119. The wording is not clear here. Does it mean that conversion without com-
pulsion or exploitation of poverty and ignorance is acceptable? Is this ap-
plicable only to conversions from Islam?

120. Note that the qualification of the use of this right is specified as being in
accordance to the “principles of Sharπ‘a.” This is not the Sharπ‘a in its to-
tality, but its principles, its most fundamental and general norms (al-
mab≥dπ).

121. This clause enunciates legal protection for the principle of al-amr bi al-
ma‘r√f wa al-nahy min al-munkar, as in ≤l ‘Imr≥n 3:110; this should be “in
accordance to the norms of Islamic Sharπ‘a.” This leaves open questions
as to whether the principle expresses an individual or a collective right and
whether it is possible to institutionalize it.

122. The text insists that freedom of expression does not legalize the violation
of sanctities (i.e., the basic tenets of religion) or prophets, or of the val-
ues of society—which is here understood as a believing society. Reminis-
cences of the Rushdie affair may be detected here.

123. This clause contains a prohibition of anti-Islamic ideologies such as nation-
alism and racism. The exclusion of “doctrinal hatred” refers to sectarian an-
imosities, such as between different madh≥hib.
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