
 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 

Office of Adjudication 
941 North Capitol Street, N.E.  – Room 9100 

Washington, D.C.  20002 
 
IN RE: 
 
THE ATLANTIC BUILDING      Lots 35, 819, 820, 821, 852, and 853 
930-942 F Street, N.W.         in Square 377 
        H.P.A. Nos. 02-261, 02-266 
         

DECISION AND ORDER 

Background 

This case came before Rohulamin Quander, Administrative Law Judge, and the 

designated Mayor's Agent for Historic Preservation (the "Mayor's Agent"), on July 8, 

2002, upon the request for an administrative hearing filed by the Douglas Development 

Co. (the "Applicant" or "Douglas").  Douglas owns certain real property and is the 

contract purchaser of certain other real property in Square 377, known as Lots 35, 819, 

820, 821, 852, and 853 (the “Property").  The Property is located within the Pennsylvania 

Avenue National Historic Site and within the Downtown Historic District (“DH 

District”), a locally designated historic district which is listed in the National Register of 

Historic Places.    

This case involves applications for conceptual design review and subdivision 

under the District of Columbia’s Historic Landmark and Historic District Protection Act 

of 1978, as amended (the "Act"), D.C. Official Code, Sec. 6-1101 et seq.  (2001 ed.).  See 

also Title 10 DCMR, Chapters 24 and 25 (1991), as well as a request for approval of a 

proposed modification of a previously approved project of special merit.  The "previously 

approved project of special merit" (or “Approved Project”) was the subject of a 1989 case 

before a former Mayor's Agent (“former Mayor’s Agent”) concerning most of the 

Property. 1   The former Mayor's Agent's ruling in that proceeding -- In re 920 F Street, 

H.P.A. Nos. 88-490-493, Opinion and Order, (May 12,1989) ("1989 Order") -- is 

incorporated in this Decision and Order by reference, and the findings and conclusions in 

the 1989 Order are thus also adopted in their entirety.   
                                                
1 The current Mayor’s Agent did not participate in any way or capacity in said prior case.  
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The Property is improved with the facades of the Atlantic Building, a landmark 

designated on the D.C. Inventory of Historic Sites, and three smaller scale commercial 

structures, occupying Lots 852 and 853, at 920 F Street, N.W. (circa 1911), at 922-924 F 

Street, N.W. (circa 1876), and at 926 F Street, N.W. (circa 1891), respectively.  The 

existing improvements at 920-930 F Street, N.W., are components of the Approved 

Project.   

The Property also includes three smaller-scale commercial structures, at 942 F 

Street, N.W. (circa 1878), 940 F Street, N.W. (circa 1876), and 938 F Street, N.W., (circa 

1884) (Lots 819, 820, 821, respectively) and the six-story Lane Bryant Building, 

constructed in 1969, at 932-936 F Street and wrapping behind the older commercial 

structures to 10th Street, N.W. (Lot 35).  These improvements are additional to the 

Approved Project. 

The proposed modification of the Approved Project (or “Modified Project”) 

involves demolition of the non-contributing Lane Bryant Building and construction of a 

new ten-story mixed-use office, retail, residential and arts building incorporating the 

facades of 920-930 F Street, N.W., and the retained and rehabilitated smaller scale 

commercial buildings at 938, 940, and 942 F Street, N.W.  The Modified Project also 

requires the subdivision, into a single record lot, of the existing record lots, along with, as 

an option, a small part of the westernmost north-south portion of the public alley to be 

closed, in order to obtain a building permit for the Modified Project.   

Pursuant to D.C. Official Code, Sec. 6-1106, the Modified Project was referred to 

the Historic Preservation Review Board (the “HPRB”).  By action taken on June 27, 

2002, the HPRB adopted its staff’s report and recommended that the Mayor's Agent 

approve the Modified Project and the subdivision application, subject to certain design 

conditions, for consistency with the Approved Project and its “special merit” elements 

and, consequently, its consistency with the purposes of the Act. 

Pursuant to D.C. Official Code, Sec. 6-1106(c), a public hearing was held on July 

8, 2002, before the Mayor's Agent under the Act.  Notice of the public hearing was  

 

published in the D.C. Register on March 1, 2002.2   

                                                
2 On March 29, 2002, the Applicant requested continuance of the public hearing 

that had been originally scheduled for April 4, in order to allow the Applicant an 
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  Norman N. Glasgow, Esquire, of Holland & Knight LLP appeared as legal 

counsel on behalf of the Applicant.  The following witnesses appeared in support of the 

Applicant’s Modified Project: Douglas Jemal, the owner and developer of the Property; 

Shalom Baranes, architect with Shalom Baranes Associates Architects; Emily H. Eig, a 

recognized expert in architectural history with E.H.T. Traceries, Inc.; Lewis Bolan, land 

economics expert of Bolan Smart Associates; and Steven E. Sher, Director of Zoning and 

Land Use Services for Holland & Knight LLP, an expert in planning and land use.   

 Alexander M. Padro, Advisory Neighborhood Commission ("ANC") Single 

Member District Representative for ANC-2C/01, presented testimony in support of the 

Modified Project on behalf of ANC 2C.  Ellen McCarthy, Deputy Director of OP, 

testified in support of the Modified Project as one of special merit.  The Mayor's Agent 

also heard testimony from David Maloney, Acting Program Manager of OP’s Historic 

Preservation Office.  The Mayor's Agent also received letters in support of the Modified 

Project from the Downtown Cluster of Congregations, the D.C. Heritage Tourism 

Coalition, and ANC-2C/01, the latter of which endorsed the project unanimously. 

Edwin Fountain, Esquire, and Dennis Hughes, Esquire, of Jones, Day, Reavis & 

Pogue, appeared on behalf of the D.C. Preservation League (the "DCPL").  On the basis 

of DCPL’s prior participation in the HPRB proceedings, its cooperative work with the 

Applicant, and its continuing interest in the Applicant’s full compliance with the original 

1989 Order, and with respect to the new Modified Project, the Mayor’s Agent waived the 

party status requirement of 10 DCMR 2517.1, and granted the DCPL status as a party 

not-in-opposition to the Applicant’s application. 

                                                                                                                                            
opportunity to present a further refinement of its Modified Project to the HPRB and its 
staff, at the HPRB's April 25, 2002, public meeting.  Because notice of the public hearing 
had been published in the D.C. Register, the Mayor's Agent called the case on April 4, 
2002, in order to provide opportunity for any interested members of the public to 
comment on the postponement request.  No members of the public were present on April 
4.  By order dated April 5, 2002, the Mayor's Agent continued the public hearing on the 
Applications to May 8, 2002.  The public hearing before the Mayor's Agent was 
subsequently continued until June 11, 2002, and then again to July 8, 2002, in order to 
allow the Applicant to return to the HPRB at its June 27, 2002, public meeting for further 
review of the refined plans.   Furthermore, the Mayor’s Agent left the record open until 
July 15, 2002, to receive written testimony after the close of the hearing from the D.C. 
Office of Planning (“OP) concerning the applications and until July 22, 2002, to receive 
proposed findings of fact and conclusions of law from the Applicant and the D.C. 
Preservation League (the “DCPL”).   
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Sally Blumenthal, a representative of the National Park Service, testified in 

opposition to the Modified Project’s proposed location of parking and loading access 

from 10th Street, N.W., adjacent to the Ford's Theatre National Historic Site.  There were 

no parties of record in opposition to the Modified Project. 

Based on the substantial evidence in the entire record of this proceeding, with all  

written and oral testimony submitted at or as part of the hearing by experts and other  

individuals and organizations, the HPRB report and recommendation, and the  

recommendations of the OP, ANC 2C, and DCPL, the Mayor's Agent concludes that the 

application for the Modified Project should be GRANTED, subject to its full compliance  

with In re 920 F Street, H.P.A. Nos. 88-490-493, Opinion and Order, (May 12, 1989) and  

subject to the condition that the ultimate massing of the Modified Project facing 10th  

Street and the exterior design be approved by the Historic Preservation Review Board. 

ISSUE 

The sole issue to be decided is whether the Applicant has sustained its burden of  

proof under the Act that the approval of the Modified Project and requisite subdivision is  

“necessary in the public interest” in order to construct a project of “special merit.”3 

Legal Standards 

1. Pursuant to D.C. Official Code, Sec. 6-1106, before the Mayor may admit 

to record any subdivision (including assemblage of lots) of a historic landmark or of a 

property in a historic district, the Mayor shall review the application for admission to 

record in accordance with D.C. Official Code, Sec. 6-1106, which provides in pertinent 

part that the "Mayor shall after a public hearing, make the finding required by subsection 

(e) of this section …"  D.C. Official Code, Sec. 6-1106(c).  Section 6-1106(e) states that 

"[n]o subdivision subject to this subchapter shall be admitted to record unless the Mayor 

finds that admission to record is necessary in the public interest …" 

                                                
3 H.P.A. No. 02-261 requests "concept review" for new construction incorporating 

the contributing buildings at the corner of 10th and F Streets (i.e., the portion of the 
Revised Project in addition to the original four lots).  Applications for concept review are 
made to the HPRB, which may review them "over an indefinite period of time without 
subsequent referral" (10 DCMR 2512.4, 2512.5).  The applicable regulations provide that 
the Mayor "shall take no action" on such applications.  See 10 DCMR 2512.6.  To the 
extent the Applicants seek conceptual design approval, the Mayor's Agent accepts the 
recommendations of the HPRB as contained in the June 27, 2002, HPRB staff report. 
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2.        Administrative Issuance Number 2-54A, dated July 18, 1991, delegates 

authority to the Mayor’s Agent to conduct hearings as the Mayor's Agent for Historic 

Preservation under Secs. 5 through 9, 12 and 13 of the Act. 

 3. The standard for review for a subdivision in a historic district is D.C. 

Official Code, Sec. 6-1106(e), which requires that no permit shall be issued unless the 

Mayor finds that issuance of the permit is necessary in the public interest, or that failure 

to issue a permit will result in unreasonable economic hardship to the owner.  

 4. In Sec. 6-1102(10) of the D.C. Official Code, "necessary in the public 

interest" is defined as either consistent with the purposes of the preservation law or 

"necessary to allow the construction of a project of special merit." 

 5. For purposes of the Act, "special merit" is defined as "a plan or building 

having significant benefits to the District of Columbia or to the community by virtue of 

exemplary architecture, specific features of land planning, or social or other benefits 

having a high priority for community services."  D.C. Official Code, Sec. 6-1102(11). 

 6. In those instances in which the Mayor's Agent finds that subdivision is 

necessary to allow the construction of a project of special merit, no subdivision permit 

shall be issued unless a permit for new construction is issued simultaneously under D.C. 

Official Code, Sec. 6-1107, and the owner demonstrates the ability to complete the 

project.  D.C. Official Code, Sec. 6-1106(g). 

FINDINGS OF FACT 

The Mayor's Agent, having received all of the evidence presented in this  

matter, and having reviewed same and given the proper weight to the expert and 

other oral and written testimony presented, now makes the following Findings of 

Fact: 

 1. As a preliminary matter, Applicant submitted substantial evidence to the 

Mayor’s Agent that it has an economic portfolio of over $1 billion, and that it has the 

economic capacity to proceed with the Modified Project.  The Mayor’s Agent finds that 

the Applicant has demonstrated the financial capability to complete the Modified Project.   

2. By action taken June 27, 2002, the HPRB adopted its staff’s report and  

recommended referral of the Applicant’s Modified Project to the Mayor's Agent with the  

following comments: 
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a. The proposal for the Modified Project of special merit is consistent with the 

special merit of the Approved Project and purposes of the Act, subject to the 

continued maintenance of the salient preservation features of the Approved 

Project, including the same massing for the Modified Project as the Approved 

Project when viewed from 10th Street, N.W., and F Street, N.W. 

b. The Applicant is to provide the Mayor’s Agent with a progress report on the 

status of the salvage program, including a list of salvaged items in possession 

of the Applicant and an indication of how the items are being stored and 

protected during the construction period. 

c. The Modified Project shall include rehabilitation of the three contributing 

buildings at 938 – 942 F Street, N.W., in accordance with the Secretary of the 

Interior’s Standards, with full restoration of their facades to their original, 

historic appearance. 

d. The massing plan of the Modified Project dated June 12, 2002 (Scheme 5) is 

generally acceptable with the penthouse and setback refinements and design 

guidelines for the 10th Street wing of the Modified Project (as described and 

recited in the June 27, 2002, HPRB Staff Report). 

e. Maintenance of an ongoing consultation process with the HPRB, its staff and 

interested parties as the Modified Project’s design progresses, with special 

focus on the compatibility of the design of the Modified Project with the 

Ford’s Theatre. 

f. The Applicant’s proposed subdivision in the Modified Project is consistent 

with the purposes of the Act subject to the design guidelines and concerns 

contained in the HPRB Staff Report dated June 27, 2002. 

 3. Pursuant to D.C. Official Code, Sec. 6-1106(c), a public hearing was held on July 

8, 2002.  Timely notice was published in the D.C. Register on March 1, 2002.  See  

Note 2. 

The Property 

4. The Subject Property is located within the Pennsylvania Avenue National 

Historic Site and within the DH District, a locally designated historic district which is 

listed in the National Register of Historic Places.  Designated by the Joint Committee on 

Landmarks in 1982, the DH District generally centers along F Street, N.W., between 11th 
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and 7th Streets, N.W., and along 7th Street, N.W., between Mount Vernon Square and 

Pennsylvania Avenue, N.W.  The DH District is listed on the National Register of 

Historic Places. 

9. 5. The DH District is largely commercial in character, with residential areas 

closely related to commercial development.  It conveys the essence of downtown 

Washington visually and historically, as it developed from the early Federal period to the 

present within the larger context of the National Capital.  The period of significance for 

the DH District has been established as extending from the early 19th century to as recent 

as the middle 20th century.   

6. The Property contained the Atlantic Building, a landmark designated on 

the D.C. Inventory of Historic Sites, at 928-930 F Street, N.W.  The Atlantic Building 

was first listed in 1964 and re-designated in 1973.  The Atlantic Building was constructed 

in 1887-1888 to the design of James G. Hill, a noted Washington architect.  As a result of 

the demolition authorized by the 1989 Order, only its façades remain today. 

7. The Property also contained three smaller scale commercial structures, at 

920 F Street, N.W. (circa 1911), at 922-924 F Street, N.W. (circa 1876), and at 926 F 

Street, N.W. (circa 1891), respectively.    Again, as a result of the demolition authorized 

by the 1989 Order, only the facades of these contributing buildings remain today. 

8. The Property also includes three contributing, smaller-scale commercial 

structures, at 942 F Street, N.W. (circa 1878), 940 F Street, N.W. (circa 1876), and 938 F 

Street, N.W. (circa 1884), and the six-story, non-contributing Lane Bryant Building, 

constructed in 1969, at 932-936 F Street, which wraps behind the older commercial 

structures to 10th Street, N.W. and abuts the historic Ford's Theatre complex on 10th 

Street, N.W.  The Modified Project proposes the demolition of the non-contributing Lane 

Bryant Building and the substantial retention and rehabilitation of the original building 

fabric of the three contributing buildings at 938-942 F Street, N.W., including the 

restoration of their respective facades. 

The 1989 Order: The Approved Project 

9. In 1988, the former Mayor’s Agent was presented with an application by 

Clover F Street Associates LP (“Original Applicant”) for the partial demolition of the 

Atlantic Building and the three contributing buildings at 920, 922-924 and 926 F Street, 

N.W.  The former Mayor’s Agent was also presented with applications for alteration and 
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new construction, which would incorporate the restored facades of the four buildings into 

a nine-story mixed-use building of office, retail and arts/entertainment uses. 

10. The HPRB recommended denial of the demolition applications.  However, 

the HRPB noted, and the former Mayor’s Agent found, that the buildings, especially the 

Atlantic Building, were very deficient under current building and fire codes, to the point 

of condemnation above the first floors, and that the scope and magnitude of necessary 

repair of the historic structures would compromise their important historic features.4 

11. The former Mayor’s Agent approved the applications for partial 

demolition as necessary in the public interest to construct a project of special merit.  The 

former Mayor’s Agent determined that the Approved Project offered specific features of 

land planning and social benefits having a high priority for community services, 

including a number of benefits to the preservation community.  The Approved Project 

offered a number of important components, including the design and uses of the proposed 

new structure, the historic preservation mitigation program being undertaken, and other 

agreements with various D.C. agencies, all as summarized below.  

a. Retention and restoration of historic facades.  The Approved 

Project was to include retention and restoration of the four 

facades, and "sympathetic integration" into new construction of 

a nine-story building.   

b. Massing to reduce the apparent size of the project.  The 

proposed construction, incorporating the restored facades, was 

approved by the former Mayor’s Agent for nine stories.  The 

Approved Project was to be designed with specified, graduated 

setbacks so as to reduce its apparent size as experienced from F 

Street, to avoid eclipsing the historic streetscape, and to 

establish a strong relationship between the Atlantic Building 

façade and neighboring facades along F Street, particularly the 

National Union Building across the east alley.   

                                                
4 During the hearing it was revealed that the original Atlantic building was a multi-level 
wooden structure, which had begun to lean and sag, posing a potential safety hazard that 
could not be corrected without undertaking a very expensive rehabilitation that would 
also compromise the structure’s historic features. 
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c.  Compatible exterior design.  The Approved Project called for 

the skin of the new construction to have compatible character 

sympathetic to the historic facades with a light skeletal frame, 

compatible colors, and detailing of new brick and cast stone. 

d.  Preferred uses.  The Approved Project's new construction 

would occupy approximately 149,500 square feet of gross floor 

area on a building lot of 17,594 square feet, with 24,564 square 

feet of above- and below-grade total building area devoted to 

retail/arts uses and the remainder available for office use, 

including 10,889 square feet of cabaret/dinner Theatre type use 

and a special museum on the ground floor.  The Approved 

Project provided stepped massing with setbacks from F Street, 

N.W.  The Approved Project also provided 74 parking spaces 

on two underground levels, with loading and garage access 

from the public alley to the south.  Such uses were deemed 

consistent with the District of Columbia Comprehensive Plan 

(“Comprehensive Plan”), and constituted preferred uses, as the 

Comprehensive Plan encouraged the creation of a strong retail 

core with continuous active retail along F Street, as well as uses 

that promote evening and weekend activities to create a "Living 

Downtown." 

e. The Original Applicant committed to attempt to rent the 

cabaret/dinner Theatre space for such use for 12 months 

following completion of the building, with an additional year 

extension at the option of the OP, and if unsuccessful, to lease 

the space for other arts-related retail use or, with the approval of 

the OP, other active retail use.  The commitment to attract 

cabaret/dinner Theatre use was "a critical aspect" of the project 

of special merit.  

f. Program of mitigation.  The Original Applicant agreed to 

participate in a multi-part program to mitigate the impact of 

partial demolition.  This program was to include: 
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(1) Restoration of the four historic façades, and 

reconstruction of historically accurate storefronts. 

(2) Documentation with archival quality photographs, 

measured drawings and a complete historic structures 

report on each building, to be conducted by the Historic 

American Buildings Survey. 

(3) Salvage and reuse of architecturally significant 

elements of the interior craftsmanship of each building 

and reuse in the public areas or façade zone of new 

construction, and reconstruction of the cage elevators 

and stairway from the first to second floors in 

approximately the same historic relationship. 

(4) As part of this retention and restoration, a "Preservation 

Zone"/"Historic Reconstruction Zone" was to be 

established, measuring approximately 40 feet deep on 

the first floor (and one room deep on upper floors) 

behind each of the four buildings' façades.  The Zone 

also involved recreation of the eighth floor conference 

room at 930 F Street, and the siting of office partitions 

to coincide with historical party wall locations.  The 

former Mayor's Agent further required that the new 

lobby for 930 F Street be designed in the style of the 

original lobby, using salvage from the Atlantic 

Building.   

(5) Display of artifacts from the buildings and 

documentation of the historic character and role of the 

buildings in the development of the downtown area in a 

permanent historic exhibit or museum room off the 

main lobby. 

12. Pursuant to an agreement with the D.C. Office of Business and Economic 

Development (the “OBED”), the Original Applicant agreed to pay the relocation 
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expenses of existing tenants and to give said tenants preferential rights to return at 

prevailing market rates.   

13. The Original Applicant also proffered a First Source Agreement with the 

D.C. Department of Employment Services regarding construction-related employment, 

and a Memorandum of Understanding with the D.C. Office of Local Business 

Development regarding contracted development costs.   

14. Demolition of the 920-930 F Street buildings in anticipation of the 

Approved Project was undertaken during the second half of 2000.  The stipulated 

documentation and architectural salvage was completed prior to demolition, and the 

tenants of the building were relocated pursuant to the agreement entered into with the 

OBED.  The facades of the four buildings were retained and secured with scaffolding as 

the site was cleared in preparation of the new construction component of the Approved 

Project. 

15. The Original Applicant was unable to secure the necessary financing to 

complete the Approved Project, and the Property was sold to Douglas.  Because Douglas 

found the Approved Project to be economically unfeasible as planned, Douglas 

developed a revised plan for the Modified Project, leading to the instant request and 

applications. 

The Modified (Revised) Project 

16. In the 1989 Order, the former Mayor’s Agent approved the Approved 

Project based on factual findings regarding its specific features, which the former 

Mayor's Agent concluded constituted sufficient special merit to justify partial demolition 

of the landmark Atlantic Building and the adjacent contributing structures.  The Mayor's 

Agent adopts and incorporates those 1989 Order findings herein.  The Applicant has 

committed to retaining each of the conditions that were the basis of the 1989 Order, and 

has not proposed any modification to them. Other than as addressed in this current 

application and Mayor’s Agent’s Final Order. 

17. The Applicant proposes to complete the restoration of the buildings that 

was originally approved by the former Mayor's Agent.  To that end, the Applicant 

commits to comply with the preservation-related conditions of the former Mayor's 

Agent’s 1989 Order as well as to become a party to the agreements entered into in 

furtherance of the development of the Approved Project.  
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18. The Modified Project proposes a density of approximately 8.20 FAR, with  

retail uses along the entire F Street frontage of the project and below-grade, and with  

parking and loading accessed from 10th Street, N.W.  The square footage of preferred 

uses agreed to as part of the Approved Project, approximately 24,564 square feet of retail  

(including almost 11,000 square feet designated for cabaret/dinner Theatre use), will be  

satisfied in the Modified Project.  In addition to this significant amount of retail square  

footage, the Applicant proposes to provide another 8,848 square feet of ground floor  

retail space.  Furthermore, the Applicant proposes to provide approximately 6,000 square  

feet of residential space in an efficient location within the Modified Project, still to be  

determined, or adjacent to the Project.   In total, the Applicant is proposing to provide  

approximately 43,150 square feet of preferred uses for residential, retail and arts purposes 

in the Modified Project, including approximately 3,744 square feet devoted to the lobby  

museum space as determined in the 1989 Order, plus a significant expansion of below 

grade parking for approximately 200 vehicles.  The Modified Project provides 

approximately two-and-one-half times the preferred use requirement set forth in the 

District of Columbia Zoning Regulations. 

19.    The Applicant’s Modified Project seeks to revise and to expand the 

Approved Project in a manner that is consistent with the "special merit" nature of the 

Approved Project.  The Mayor's Agent finds that no additional demolition of historic 

building fabric is being proposed as part of the Modified Project. 

20. The Modified Project includes the demolition of the six-story 

noncontributing Lane Bryant Building, which wraps around the three smaller-scale 

commercial buildings in an L-shape and abuts the historic Ford's Theatre complex on 10th 

Street, N.W.  At the same time, the Modified Project will include substantial retention 

and rehabilitation of the original building fabric of the three contributing buildings at 

938-942 F Street, N.W., and include restoration of their respective facades.   

21. The Approved Project proposed a nine-story building.    The Applicant 

now proposes to add a tenth floor.  The Applicant demonstrated, however, that the new 

floor, along with the mechanical penthouse, would be stepped back so as to be invisible 

from the north sidewalk of 10th Street as well as from the National Union Building alley 

to the east.  Thus, as the Applicant's architect testified, the new design is consistent with 

the sight lines established by the 1989 Order, and the highest point visible from 10th 
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Street is actually lower than in the Approved Project.  Moreover, since both the HPRB 

and its staff raised concerns about the height of the tower facing 10th Street, particularly 

as it related to Ford's Theatre, as well as the ultimate design of the façade, the Applicant 

has agreed with the HPRB to develop the elevations of the proposed Modified Project 

and to study alternative schemes of between five and nine stories.  The Applicant has 

further agreed to work closely with HPRB staff to accommodate the HPRB if the HPRB 

deems that the lower five-story façade is more appropriate. 

22. The Applicant has also represented that it will undertake the other stepped 

massing as approved by the former Mayor's Agent in the Approved Project.  With respect 

to the exterior design, Applicant’s architect testified that the goals of the Modified Project 

are the same as those of the Approved Project, with design details subject to review and 

approval by the HPRB or its staff.  Furthermore, the new construction will be designed so 

as to provide for the setbacks established for the historic 920-930 F Street, N.W., facades 

under the Approved Project. 

23. Regarding the Modified Project, the Applicant’s testimony reaffirms the 

commitments made by the Original Applicant with respect to the land planning and social 

and preservation benefits approved by the former Mayor's Agent.  According to the 

Applicant, the Modified Project, like the Approved Project, contemplates the sympathetic 

integration of the four historic facades into a backdrop building, utilizing the established 

setback depths, all with the new construction continuing to undergo review by the HPRB 

and its staff.  The Applicant stated its commitment to undertaking the full mitigation 

scope of work agreed upon in the 1989 Order, utilizing salvaged materials to create the 

historic reconstruction zone enumerated in the 1989 Order.    

24. The Applicant provided evidence that the Modified Project furthers a 

number of the District’s land planning objectives, as set forth in the Comprehensive Plan, 

especially the Downtown Element, Land Use Element and Preservation and Historic 

Features Element.  Section 835.11 of the Comprehensive Plan provides that demolition of 

contributing structures in historic districts should only be permitted on certain occasions, 

including those instances where the project has been determined to include the 

undertaking of a project of special merit.  Moreover, the Modified Project will help 

preserve the important features of the DH District while permitting new development that 
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is compatible with those features.5  With design guidance from the HPRB and its staff, 

the Applicant intends to assure that the Modified Project is also designed to be a 

sympathetic backdrop building to the historic Atlantic Building and the other historic 

buildings on the Property as well as to the adjacent Ford's Theatre National Historic Site 

and other historic buildings within the DH District. 

Other Findings of Fact 

25. Sally Blumenthal, on behalf of the National Park Service, presented that 

agency's great concern with the proposed location of parking and loading ingress/egress 

from 10th Street, N.W., roughly in the location of the current curb cut for parking at the 

Lane Bryant Building, and the possible adverse effect that vehicles crossing the sidewalk 

would have upon visitors lining up for entrance into Ford’s Theatre. The Park Service’s 

preference is that parking and loading occur from the rear, via the alley, to avoid the 

frequent interactivity between pedestrians and motor vehicles. 

26. At its meeting held April 3, 2002, ANC 2C voted unanimously to support 

the Applicant's proposed revision to an approved project of special merit. 

Discussion 

Pursuant to D.C. Code, Sec. 6-1106(e), before the Mayor or his designated agent 

may issue a permit to subdivide a historic landmark or a building in a historic district, the  

Mayor shall find that issuance of the permit is necessary in the public interest, or that  

failure to issue a permit shall result in unreasonable economic hardship to the owner.    

 The term "necessary in the public interest" means consistent with the purposes of 

the Act as set forth in section 6-1101(b) or to allow a project of "special merit."  See D.C. 

Code, Sec. 6-1102(10).  The term "special merit" means a plan or building having 

significant benefits to the District of Columbia or to the community by virtue of 

exemplary architecture, special features of land planning, or social or other benefits 

having a high priority for community services.  See D.C. Code, Sec. 6-1102(11).  

There is no statutory standard under the Act for reviewing "revisions" to 

previously approved projects under the Act, especially where demolition of historic 

buildings has taken place before the “special merit” attributes of a project (justifying 

demolition) are fully realized.  As such, the Mayor’s Agent concurs with the DCPL that, 

under the specific and narrow circumstances of this case, where a previously approved 

                                                
5 See 10 DCMR 801.1.   
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project has been abandoned and sold by the Original Applicant after the permitted 

demolition has taken place, the Mayor’s Agent is within his authority under the Act to 

review the merits of any proposed action by a subsequent owner.  That action could 

consist either of completion of the Approved Project, or a modification of an approved 

project as proposed here. 

Regarding the standard for review, the Mayor's Agent believes that, because the 

1989 Order was predicated upon the “special merit” provisions of the Act, the Modified 

Project shall similarly be evaluated on whether it is “necessary in the public interest” as 

“a project of special merit” - specifically, whether it provides social and other benefits 

having a high priority for community services and special features of land planning, 

including important preservation benefits.6 

When the Council of the District of Columbia adopted the Act, the Council  

envisioned the Mayor’s Agent balancing the special merit of a proposed project against  

the historic value of existing historic buildings, because only projects that offer  

significant benefits to the District of Columbia or the community, can readily offset the  

Council’s recited public policy in favor of protecting, enhancing, and perpetuating the  

use of properties with historical, cultural and aesthetic merit.  See Committee of 100 on  

the Federal City v. D.C. Department of Consumer and Regulatory Affairs, 571 A.2d 195,  

200 (D.C. 1990).  See also Don’t Tear It Down, Inc. v. D.C. Department of Housing and  

Community Development, 428 A.2d 369, 373 (D.C. 1981).     Factors that are common to  

all projects are not considered as special merits.  See Legislative History to Bill 2-367,  

“The Historic Landmark and Historic District Protection Act of 1978”, at p. 6.   See also  

Committee of 100 on the Federal City, 571 A.2d at 200.  Furthermore, the Mayor’s Agent  

is to accord considerable deference to determinations by HPRB on matters within its  

expertise.   See Committee for Washington's Riverfront Parks v. Thompson, 451 A.2d  

1177, 1194 (D.C. 1982).   Finally as required by D.C. Official Code, Sec. 1-309.10, the 

Mayor’s Agent must accord “great weight” to any recommendation of an affected ANC. 

As was determined by the former Mayor’s Agent in 1989, the Approved Project 

provided significant benefits to the District of Columbia and to the community by virtue 

                                                
6 The Mayor’s Agent believes that this ground is sufficient by itself to approve the 
Modified Project as a project of special merit, and that no additional, separate 
determination of the Modified Project’s “consistency with the purposes of the Act” is 
therefore necessary. 



 

 

16

 In Re: HPA #02-261 and HPA #02-266, 920-942 F Street, N.W 

of social and other benefits having a high priority for community services and specific 

features of land planning, including important preservation benefits.  The Mayor’s Agent 

adopts the findings and conclusions in the 1989 Order in their entirety, and the Mayor’s 

Agent’s approval of the Modified Project is specifically conditioned on the Applicant's 

commitment to retain all the features of special merit that were the basis of the Approved 

Project, as set forth in the 1989 Order. 

In this case, the Mayor’s Agent finds that the critical feature of the Modified 

Project, warranting its approval, is that it retains all the special merit features of the 

Approved Project and provides additional features of special merit.  By revising and 

enlarging the scope of the Approved Project, the Modified Project expands the benefits of 

the Approved Project, and, more importantly, enhances the historic F Street streetscape in 

four notable ways: (1) by removing a large non-contributing building (Lane Bryant) from 

the historically important streetscape and replacing it with a much more sympathetically 

designed structure; (2) by insuring the extensive retention and rehabilitation, including 

full façade restoration, of three smaller-scale commercial buildings, at 938, 940, and 942 

F Street, which do contribute to the character of the Downtown Historic District; (3) by 

expanding the preferred uses provided to the DH District and the downtown area; and  (4) 

by assuring the completion of a preservation project that may not have survived further 

delays and complications resulting from ownership and financial instability.  To this 

extent, the Mayor’s Agent determines that the Modified Project demonstrates enhanced 

compatibility with the character of the DH District in comparison with the Approved 

Project, on a stand-alone basis. 

Specifically, the substantial evidence in the record shows the significant retention, 

rehabilitation, and façade restoration of the three nineteenth century buildings at the 

southeast corner of the intersection of 10th and F Streets, N.W., namely, 938, 940, and 

942 F Street, N.W.  The Modified Project contemplates retaining and rehabilitating these 

contributing buildings and restoring the facades of the buildings.  Moreover, the evidence 

amply demonstrates that the proposed new construction is intended to setback almost 

completely behind these buildings, both from F Street and from 10th Street, N.W. 

Furthermore, the evidence shows that the Applicant will demolish the Lane 

Bryant Building, an existing large scale non-contributing commercial building in the DH 

District, with significant frontage on two very important historic blocks along 10th and F 
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Streets, respectively.  In its place, the Applicant proposes to provide new construction 

that is sympathetic to the DH District, which has included (and will continue to undergo) 

massing and design reviews by the HPRB and its staff. 

Regarding specific features of land planning, the evidence shows that the 

Modified Project will provide almost double the amount of preferred uses, with a total of 

approximately 43,150 square feet of preferred residential, retail and arts uses, including 

approximately 3,744 square feet devoted to the lobby museum space as determined in the 

1989 Order, and below-grade parking for approximately 200 vehicles.  This proposal is 

approximately two-and-one-half times the preferred use requirement set forth in the 

District of Columbia Zoning Regulations.  The Applicant has also agreed to undertake all 

agreements entered into by the Original Applicant with various DC agencies as part of 

the Approved Project. 

The Mayor’s Agent is also persuaded to approve the Modified Project by the  

HPRB’s reasoning in its June 27, 2002 staff report, especially in light of the continuing  

involvement of the HPRB or its staff in certain design and massing decisions and  

assuring compatibility of the Modified Project with the Ford’s Theatre and the DH  

District.  The Mayor’s Agent recognizes the unconditional support of the Modified  

Project by OP, the largely positive views of DCPL, and the unanimous support and 

approval of the new addition by ANC 2C, to which the Mayor’s Agent must give great 

weight.  

Finally, the Mayor's Agent is persuaded that approval of the Modified Project will 

minimize further delays that would exacerbate the condition of the remaining facades of 

the Atlantic Building and the three adjacent structures already demolished.   To that 

extent, the Modified Project will finally complete the restoration and adaptation of the 

Atlantic Building and neighboring buildings for current use, to the benefit of the DH 

District, the surrounding commercial and residential community, and to the downtown 

generally.   

CONCLUSIONS OF LAW 

Based on the foregoing Findings of Fact, the Mayor's Agent now makes the  

following Conclusions of Law: 

1. Pursuant to D.C. Code, Sec. 6-1106(e), before the Mayor or his designated 

agent may approve subdivision of a historic landmark or a building in a 
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historic district, the Mayor shall find that such subdivision is necessary in 

the public interest, or that failure to grant a subdivision shall result in 

unreasonable economic hardship to the owner.    

2, The term "necessary in the public interest" means consistent with the 

purposes of the Act as set forth in section 6-1101(b) or to allow a project 

of "special merit."  See D.C. Code, Sec. 6-1102(10).   

3. The term "special merit" means a plan or building having significant 

benefits to the District of Columbia or to the community by virtue of 

exemplary architecture, special features of land planning, or social or other 

benefits having a high priority for community services.  See D.C. Code, 

Sec. 6-1102(11). 

4. There is substantial evidence in the record of this proceeding that the 

Applicant’s proposal for construction of its Modified Project is “necessary 

in the public interest” as a project of  “special merit” on the basis of its 

special features of land planning, and social or other benefits having a 

high priority for community services.  See D.C. Code, Sec. 6-1102(11).  

5. The Modified Project demonstrates enhanced compatibility with the 

character of the DH District in comparison with the Approved Project, on 

a stand-alone basis. 

ORDER 

 ACCORDINGLY, it is this 29th day of August, 2002, 

ORDERED that Application  #02-261, for revision to an approved project of 

special merit, and Application #02-266, for Subdivision of Lots 35, 819, 820, 821, 852, 

and 853 in Square 377, be and same are hereby, GRANTED, subject to Applicant’s full 

compliance with In re 920 F Street, H.P.A. Nos. 88-490-493, Opinion and Order, (May 

12, 1989) and subject to the condition that the ultimate massing of the tower facing 10th 

Street and the exterior design be approved by the Historic Preservation Review Board; 

and,  it is 
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 FURTHER ORDERED that pursuant to D.C. Official Code, Sec. 6-1112(a), this 

Decision and Order shall not become effective until fifteen (15) days after issuance. 
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ROHULAMIN QUANDER  
Administrative Law Judge, D.C., and 
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