
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
THE OFFICE OF PLANNING 

HISTORIC PRESERVATION OFFICE 
801 NORTH CAPITOL STREET, N.E., SUITE #3000 

WASHINGTON, DC 200021 
 
 
IN RE: 
 
 Application for Subdivision                                     H.P.A. No. 02-635 
           (S.O. No. 02635) 
IN THE MATTER OF 
THE OWL’S NEST 
3031 GATES ROAD, N.W. 
WASHINGTON, D.C. 
 

DECISION AND ORDER 
 
Background 
 

Pursuant to D.C. Official Code § 6-1106 (c) (2001ed.), Subdivisions, a public hearing 
was held on January 14, 2003, before Senior Administrative Law Judge Rohulamin Quander, the 
Mayor’s Agent for Historic Preservation (the Mayor’s Agent).  Notice of the public hearing was 
published in the D.C. Register as required.  Anne H. Adams, Architectural Historian of Shaw 
Pittman LLP, represented Applicants.  Neither Applicants nor the government was represented 
by legal counsel.  Applicants requested that the Mayor’s Agent find the proposed subdivision 
necessary in the public interest because it is consistent with the purposes of the Act, as defined in 
the Act.  Because the property proposed for subdivision includes the landmark Owl’s Nest (part 
of Lot 873 or old Lot 847, parcels 1, 2, and 3) a hearing before the Mayor’s Agent is required 
under the Act. 
 
 Stephen F. Altschul and Caroline K. James (Applicants) seek approval of a subdivision 
that involves the reconfiguration of two lots, Lots 872 and 873, in Square 2263 into three lots.  
The portion of Lot 873 formerly identified as Lot 847, parcels 1, 2, and 3 is known as the Owl’s 
Nest, which has been designated by the Historic Preservation Review Board (HPRB, Review 
Board) as a landmark, and listed in the District of Columbia Inventory of Historic Sites.  Lot 872 
(formerly part of Lot 842), immediately to the east of the landmark lot, has not been designated 
as a landmark.  The proposed subdivision will create a third lot, on which Applicants wish to 
construct of new single-family house.  The new lot will be created by taking land from the 

                                                 
1 As of October 7, 2002, the physical location and telephone contact number of the designated 
Mayor’s Agent has changed to: Rohulamin Quander, Senior Administrative Judge, c/o the D.C. 
Office of Employee Appeals, 717 14th Street, N.W., Third Floor, Washington, D.C. 20005, (202) 
727-0004.  All correspondence and telephonic communications are to be directed to that 
location. 



 

In Re HPA #02-608, The Owl’s Nest 

2 

eastern portion of the landmark lot and the western portion of the adjacent, undesignated lot.  
This subdivision was reviewed by HPRB on November 21, 2002. 
 
 Because the proposed subdivision includes land that is a designated landmark, the 
application for subdivision was referred to HPRB for its review and recommendation to the 
Mayor’s Agent pursuant to D.C. Official Code, § 6-1106(b).  At its pubic meeting on November 
21, 2002, HPRB voted to adopt the Staff Report and Recommendation (the Staff Report) of the 
Historic Preservation Office (HPO) of the District of Columbia Office of Planning (DCOP), 
which recommended “… that the Board approve the subdivision of the Owl’s Nest as proposed 
…”  At the same public meeting HPRB also considered plans for the new construction proposed 
by Applicants, which included conceptual design drawings for a new house on the site, plus the 
proposed future location of a pool, pool house, and driveway, all three of which will be located 
on the lot to be created by the proposed subdivision.  The Staff Report also recommended, with 
respect to the proposed house, that HPRB approve the proposed new house in concept, on the 
following conditions:   
 

1.  That construction, alteration, demolition or subdivision on or of the new 
lots will remain subject to the HPRB review in accordance with the 
designated boundaries of the landmark;   

2.  That no building permit will be issued for the new lot until the following 
conditions are met; 

3.  That the permit drawings for the proposed house will be consistent with 
the approved concept, any substantial changes to be returned to the Board 
for review; and 

4.  That a covenant be recorded with the deed of conveyance for the new lot 
requiring that the Owl’s Nest remain in single-family residential use for 
twenty years and limiting, preferably to zero, the amount of subdivision of 
the Owl’s Nest into smaller lots. 

5.  That prior to any construction activity on the new house, an archeological 
testing plan must be developed to determine whether this area had been 
occupied in the past. 

 
With respect to Condition #4, HPRB acknowledged that it has no jurisdiction over the 

use of property. 2  However, HPRB clearly concurred with the Staff Report that “The present 
proposal represents the greatest extent of subdivision of the Owl’s Nest possible from a 
preservation point of view.”  HPRB made it clear that it would not recommend approval of any 
further subdivision of the remainder of the Owl’s Nest property.  The fifth condition relating to 
archaeology was addressed by discussion between Applicants and Robert Sonderman, HPRB’s 
archaeologist as part of HPRB’s review on November 21, 2002.  No conditions were imposed 
                                                 
2 In D.C. Preservation League v. D.C. Department of Consumer and Regulatory Affairs (the 
Preservation League), 646 A. 2nd 984, at 991 (1994), the D.C. Court of Appeals held that the 
Mayor’s Agent is bound by the terms of the Act when rendering a decision on an application.  
Since the Act contains no language authorizing the Mayor or the Mayor’s Agent to control the 
use of a property, neither the Mayor nor the Mayor’s Agent may impose limitations on the use of 
a property. 
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with respect to the proposed location and future construction of a pool, pool house, and 
driveway. 
 

This administrative review was conducted in accordance with the requirements of District 
of Columbia Municipal Regulations (DCMR) Title 10, Chapter 25, and in accordance with the 
D.C. Administrative Procedure Act, D.C. Official Code § 2-501 et seq. 
 
 In addition to documents in support of this application, Applicants presented several 
witnesses as follows: 1) Anne H. Adams, who qualified before the Mayor’s Agent as an expert in 
architectural history and historic preservation; 2) David Jones, the Applicants’ architect, who 
presented plans for the proposed new house, pool, pool house, and driveway on the new lot; 3) 
Stephen Altschul, prospective owner of a portion of the site, if subdivision is approved, and co-
Applicant; 4) Robert V. Maudlin, Advisory Neighborhood Commissioner for 3F03, on behalf of 
Advisory Neighborhood Commission (ANC) 3F; 5) Gary D. Stevens, President of the Forest 
Hills Neighborhood Alliance and affected neighbor; 6) Michael Tucci, neighbor adjacent to the 
proposed subdivision; and 7) Stephen Marcus, on behalf of the Board of Directors of the Jewish 
Primary Day School of the Nation’s Capital (JPDS), current owner of the Owl’s Nest property.   
 

Timothy Dennee, Architectural Historian with HPO, DCOP and author of the Staff 
Report testified on behalf of the government. 
 
 Applicants submitted a prehearing statement containing multiple exhibits, including lot 
surveys and plats, photographs of the property, and plans for the proposed new house, and a site 
plan indicating approximate siting of the house on the proposed new lot.  Those plans included 
elevations of the house and a site plan indicating the approximate location of the house and 
future pool, pool house, and driveway from Grant Road, N.W.  Applicants also submitted 
additional photographs and a plat depicting the two existing lots and the proposed new third lot.  
The record in the case was officially closed on January 27, 2003, upon receipt of Applicants’ 
Proposed Findings of Fact, Conclusions of Law, and Order.  No additional submissions were 
requested or received. 
 
 For the reasons that follow, the application for subdivision is GRANTED. 
 

ISSUE 
 
 The issue to be decided is whether Applicants have met the burden of proof to establish 
that the requested subdivision involving the landmark property known as the Owl’s Nest, is 
necessary in the public interest because it is consistent with the purposes of the Act, as defined 
under the Act. 
 

FINDINGS OF FACT 
 
 Based on the evidence presented and the record as a whole, the Mayor’s Agent now 
makes the following Findings of Fact: 
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1. The issue presented before the Mayor’s Agent is the application for subdivision of 
two lots of real property into three lots of record, one including the landmark 1897-
constructed Owl’s Nest residence and the other the adjacent lot to the east.  The landmark 
known as the Owl’s Nest is located at 3031 Gates Road, N.W. 
 
2. Both lots are located in Square 2263.  The Owl’s Nest property, at the time it was 
designated as a landmark, was identified as Assessment and Taxation (A & T) Lot 847, 
parcels 1, 2, and 3.  The adjacent, undesignated property, at the time of that designation, 
was identified as A & T Lot 842.  Since the designation of the Owl’s Nest, the A & T lots 
have been reconfigured into Lots 872 and 873.  The Owl’s Nest occupies the majority of 
new Lot 873.  Therefore, most of that lot is subject to review in accordance with the Act.  
The adjacent lot to the east, on which is located a house known as the Tenant’s House, is 
located on new Lot 872.  That lot is not subject to review under the Act. 

 
3.   In general the proposed subdivision takes land to the east of the Owl’s Nest house 
and land on the west part of the undesignated lot and combines them into a large lot 
running from Gates Road, N.W., to Grant Road, N.W.  Although the landmark lot will be 
reduced by approximately 18,500 square feet through this subdivision, the area of land 
subject to the Act will be expanded by approximately 22,000 square feet.  The expanded 
jurisdiction of HPRB and the Mayor’s Agent will enhance the protection of the landmark.   

 
4.   Anne H. Adams, Applicants’ expert witness, reviewed the existing lots and the 
nature of the Owl’s Nest property, noting that the land to the east of the house and 
driveway has traditionally been seen and used as the rear yard of the house, and that the 
east portion of the lot is less significant than the open space on the remainder of the lot. 

 
5.   The proposed subdivision retains the significant open space around the Owl’s 
Nest house – the front lawn to the west and the land to the south within the circular 
driveway – and the land remaining with the Owl’s Nest house is sufficient for the 
landmark to retain the suburban/rural character of the lot that is a significant 
characteristic of the landmark. 

 
6.  The triangular parcel from the landmark lot to be included in the new lot would 
be the site of a proposed new house, and the rectangular parcel fronting on Grant Road, 
N.W., would be the location of a proposed driveway to provide access for the 
construction and ongoing maintenance of the proposed future pool and pool house.   

 
7.   To provide context for the Mayor’s Agent’s decision on the subdivision, David 
Jones, Applicants’ architect, presented plans for the proposed new house, including 
elevations, and a site plan for the entire lot showing the proposed future location of the 
pool, pool house, and driveway off Grant Road, N.W. 

 
8.   The rectangular parcel of land fronting on Grant Road, N.W. (formerly identified 
as Lot 847, parcel 2) proposed for incorporation into the new lot, is unsuitable for any use 
other than a driveway access to the pool and pool house.  Applicants intend to build both 
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structures behind the house at some time in the future, as indicated by the site plan 
presented by Mr. Jones. 

 
9.   Based upon the site plan, the Mayor’s Agent finds that a driveway to be 
constructed off Grant Road, N.W., generally in the location shown on the site plan 
presented by Mr. Jones, is appropriate and consistent with the character of the landmark, 
which finding concurs with HPRB’s determination, through its adoption of its Staff 
Report, that the “… new pool and poolhouse in the area of the present tennis court would 
not be objectionable …” 

 
10. If Applicants were denied access to the site via a rear driveway, the more 
expanded front and otherwise created probable side driveway would create significantly 
more vehicular traffic on the site, as well as imperil the retention of several mature trees 
which, if this application is not granted, will face a great likelihood of being removed 
during some aspect of the construction, 

 
11.   There is extensive support for this subdivision and new construction.  It provides 
the neighborhood with a preservation solution to a contentious battle over the future of 
the Owl’s Nest site.  As well, the subdivision offers long-term protection for the 
residential use of the landmark property through a covenant negotiated among various 
parties separate and independent of this application. 

  
12.   The Mayor’s Agent’s hearing dealt solely with the issue of subdivision, there 
being no application at this time before the Mayor’s Agent for either a curb cut or a 
driveway.  The impact of a curb cut and driveway may be mitigated, however, by design 
review, consideration and approval of which remains within the initial province of 
HPRB. 

 
13.   Although there is strong sentiment among HPRB members that no further 
subdivision of the remainder of the Owl’s Nest landmark property could be allowed, that 
issue is not before the Mayor’s Agent at this time. 

  
14.   ANC 3F, through Robert V. Maudlin, ANC Commissioner for 3F03, within 
which district Owl’s Nest is located, presented ANC Resolution 02-37, adopted on 
November 18, 2002, unanimously supporting the proposed subdivision as well as the 
proposed house in concept.  Pursuant to law, the position of the ANC is ent itled to be 
accorded “great weight”. 

 
15.   Based upon the testimony of Gary G. Stevens, an affected neighbor and the 
President of the Forest Hills Neighborhood Alliance, a 400-member organization, which 
entity is responsible for the filing of the application to designate the Owl’s Nest as a 
landmark, the Mayor’s Agent finds that the granting of the application for subdivision 
will enhance the landmark, and help preserve it for readaptive use.  The subdivision as 
drawn does not intrude upon the most historic portions of the landmark, and leaves the 
historic property intact.  As well, a survey of immediately adjacent and other close by 
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neighbors was conducted, and everyone contacted supports the proposal, including the 
driveway. 

 
16.   Based upon the testimony of Michael Tucci, an immediately adjacent neighbor, 
the Mayor’s Agent finds that extending the stone retaining wall along Mr. Tucci’s 
property west as part of the construction of the proposed driveway, would be an aesthetic 
addition to the site.  As well, the slope in the location of the proposed driveway off Grant 
Road, N.W., is fairly gradual and the engineering of a driveway at that location would not 
be difficult. 

 
17.   JPDS, current owner of the site, strongly supports the subdivision.  When they 
settled a recent lawsuit related to the property’s prospective use as an elementary school, 
the settlement included language in a covenant to be recorded with the deed of the 
remainder of the Owl’s Nest upon favorable completion of the requested Mayor’s 
Agent’s authorization of the subdivision, which will pave the way for finalization of the 
sale of the new lot to Applicants.  

 
18. Although JPDS took issue at the Mayor’s Agent hearing with the requirement by 
HPRB for a covenant precluding any further subdivision of the remainder of the Owl’s 
Nest property, that issue is not before the Mayor’s Agent at this time, and, therefore, 
likewise not within his jurisdiction. 
  
19.   On November 21, 2002, HPRB adopted its Staff Report and Recommendation 
which underscored that: 

 
a) subdivision of the Owl’s Nest would not negatively impact the 
landmark because the significant open space to the west and south of the 
landmark house would be retained and because, by expanding through this 
subdivision the area of land subject to review under the Act, the 
subdivision actually enhances the protection of the landmark; 
 
b) the new house proposed for construction on the proposed new lot will 
be not inconsistent with the character of the Owl’s Nest by virtue of its 
siting, design, massing, and use of materials; and that 
  
c) a pool, pool house, and driveway located approximately as shown on 
the site plan dated November 4, 2002, and reviewed by the Mayor’s Agent 
will also be not inconsistent with the character of the landmark and that 
HPRB, through design review under the Act, will review the specific 
designs of said improvements. 

 
20. No individuals or organizations applied for party status in this matter.  
Likewise, there were no persons in opposition to the proposed subdivision. 
 
21. At least 13 letters and e-mails in support of the application for subdivision were 
received, including from: a) The Forest Hills Neighborhood Alliance and Gary G. 
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Stevens, President; b) Robinson & Associates, preparers of the landmark application and 
National Register of Historic Places nomination form; c) Stephen Stern, on behalf of the 
Permanent Site Planning Task Force of JPDS; d) Margaret Hahn Stern, President, Board 
of Director’s Jewish Primary Day School of the Nation’s Capital; and, e) various letters 
from close neighbors residing on immediately adjacent streets, totaling at least 13 
individual signatures. 

 
DISCUSSION 

 
Jurisdiction 
 
 This historic preservation case was referred to the Mayor’s Agent for an administrative 
hearing upon HPRB’s review of and recommendation that the application should be approved 
with conditions. 
 
 D.C. Official Code § 6-1106 sets forth the Mayor’s authority, which has been delegated 
to the Mayor’s Agent, and the procedures with respect to approving applications for subdivision.  
While the Act no where specifically recites that landmark sites can be subdivided and still be 
consistent with the purposes of the Act, the Mayor’s Agent notes that the Act contemplates the 
possibility of the subdivision of landmark properties, and that such subdivisions may 
occasionally be necessary in the public interest by virtue of being consistent with the purposes of 
the Act.  Most typically, this occasion would arise where a landmark is facing readaptation for 
present and future use. 
 

The Mayor’s Agent also agrees with the testimony of Tim Dennee that HPRB presumes 
against the subdivision of landmarks, and that on those few occasions when subdivision is 
requested, the permissions should be granted sparingly, after a careful evaluation of the ent ire 
situation, and the readatability of the site for modern use.  As well, any redevelopment on the 
newly subdivided site must me sympathetic to any existing historic properties.  The Mayor’s 
Agent further notes that plans for the construction of a new house and the future construction of 
a pool, pool house, and driveway off Grant Road, N.W., were presented to the Mayor’s Agent to 
provide a context within which to review and consider the application for subdivision that is the 
subject of this Order.   
 
 D.C. Official Code, § 6-1106(b) provides that, before the Mayor may admit to record any 
subdivision of an historic landmark or of a property in an historic district, the Mayor shall review 
the application and refer it to HPRB for its recommendation.  Under § 6-1106(c) “Within 120 
days after the Review Board receives the referral, the Mayor shall, after a public hearing, make 
the finding required by subsection (e) of this section; provided, that the Mayor may make such 
finding without a public hearing in the case of a subdivision of a lot in an historic district if the 
Review Board advises him that such subdivision is consistent with the purposes of this 
subchapter.” 
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Necessary in the Public Interest 
 
 Applicants are requesting that the proposed subdivision be approved as necessary in the 
public interest by virtue of being consistent with the purposes of the Act.  The standard for 
review of a subdivision to be admitted to record under D.C. Code § 6-1106(e) requires that no 
subdivision subject to this subchapter shall be admitted to the record unless the Mayor finds that 
admission to record is “necessary in the public interest.” 
 
 The term “necessary in the public interest” is defined in § 6-1102(10) as “…consistent 
with the purposes of this subchapter, as set forth in § 6-1106(b) or necessary to allow the 
construction of a project of special merit.”  The Applicants are making no claim that the 
subdivision is necessary to construct a project of special merit but rather claim only that the 
proposed subdivision in consistent with the purposes of the Act.  The Applicant bears the burden 
of proof to establish that the proposed subdivision of a landmark is necessary in the public 
interest because it is consistent with the purposes of the Act. 
 
 Under § 6-1106(b)(2), the purposes of the Act, with respect to historic landmarks, are “to 
retain and enhance historic landmarks in the District of Columbia and to encourage their 
adaptation for current use” and “to encourage the restoration of historic landmarks.”  The 
Mayor’s Agent determines that the drafters of the Act clearly contemplated the possibility of the 
subdivision of the site of a landmark for readaptive use, and the possibility of new construction 
on a newly established lot, provided it is accomplished in a manner that is not incompatible with 
the existing character of the landmark.  At this stage in the proceeding, the Mayor’s Agent has 
the authority to determine, and does so determine, that the proposed subdivision of the Owl’s 
Nest is necessary in the public interest because it is consistent with the purposes of the Act.   
 
 This Mayor’s Agent has decided this issue on several prior occasions.  See In Re 
Washington Drama Society, Inc. (d/b/a Arena Stage), HPA 02-471, et seq., September 22, 2002;  
In Re Germuiller Row, HPA 01-144, et seq., August 9, 2001; In Re Yale Steam Limited 
Partnership, HPA 00-26, September 6, 2000; and In Re 1360 Half Street (Syphax School), HPA 
00-401, et seq., December 13, 1999. 
 

The Mayor’s Agent further notes that it would be ill advised to approve the subdivision 
of property and subsequently deny the owner the clearly intended use of that property.  Thus, 
with respect to the rectangular parcel of land fronting on Grant Road, N.W., (formerly Lot 847, 
parcel 2) intended by Applicants to be used for a driveway, the Mayor’s Agent specifically 
determines that the proposed use as a driveway is consistent with the character of the landmark, 
and that HPRB’s review of the driveway off Grant Road, N.W., shall be limited to its specific 
design features, and not its existence or location.   
 
 The Mayor’s Agent determines that the proposed subdivision will have no adverse impact 
on the character of the Owl’s Nest because it retains the significant open space around the house 
to the west and south of the house and it involves only land traditionally used as the rear yard of 
the house.  Furthermore, both the remaining Owl’s Nest lot and the new lot will be large lots that 
are distinguishable from the surrounding later more densely-developed lots.  The Mayor’s Agent 
concurs with HPRB’s approval of the proposed new house as depicted in plans dated November 
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4, 2002, and also determines that a pool and pool house to be constructed in the future at 
approximately the locations shown on the site plan of the same date will not be objectionable. 
 
 The Mayor’s Agent further determines that, pursuant to D.C. Official Code, § 1-309(10), 
the affirmative vote of a majority of the members of ANC 3F for this subdivision is entitled to, 
and thus is accorded “great weight” by the Mayor Agent. 
 

CONCLUSIONS OF LAW 
 
 Based upon the entire record in this matter, including the provisions of the Act, testimony 
and evidence submitted by Applicants and other relevant persons, the Mayor’s Agent concludes 
that: 
 

1. Applicants have sustained their burden of proof that the approval of the subdivision 
is necessary in the public interest because it is consistent with the purposes of the 
Act. 

 
2. Although no curb cut and driveway applications are before the Mayor’s Agent at this 

time, the denial of such an application by HPRB at some future date would be 
inconsistent with this Mayor’s Agent’s final order in the present case. 

 
ORDER 

 
 The foregoing having been considered, it is this 14th day of February, 2003, 
  
 ORDERED that the Application for Subdivision of 3031 Grant Road, N.W., Square 
2263, and relevant Lots 872 and 873, H.P.A. No. 02-635/S.O. No. 02635, be and the same is 
hereby, GRANTED, because the subdivision is necessary in the pubic interest, and its 
readaptation is consistent with the purposes of the Act. 
 
 
      _________________________________ 
      ROHULAMIN QUANDER 
      Senior Administrative Judge, D.C., and 
      Mayor’s Agent for Historic Preservation 
 

CERTIFICATE OF SERVICE 

 
I hereby certify that a true copy of the foregoing decision and order was served this 14th  

day of February, 2003, by mailing a copy of the same via e-mail or U.S. Mail, postage prepaid, 
to the following: 

 
      By:  ______________________ 
              OEA Staff 
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Copies to: 

Stephen Altschul and Caroline K. James, co-Applicants Also via First Class U.S. mail to: 
Via e-mail to: altschul@nih.gov    4711 32nd Street, N.W. 
        Washington, D.C. 20008 
Jewish Primary Day School, site owner 
C/o Stephen Marcus, Board Member 
Via e-mail to:  samarcus@att.net  
 
Anne H. Adams, Applicant’s representative    Also via First Class U.S. mail to: 
Via e-mail to: andi.adams@shawpittman.com   Shaw Pittman, LLP 
        2300 N Street, N.W. 
Andrew Altman, Director     Washington, D.C. 20007-1128 
D.C. Office of Planning      
Via e-mail to:  andrew.altman@dc.gov 
  
David J. Maloney, Acting Program Manager 
Historic Preservation Office      
via e-mail to:  david.maloney@dc.gov 
 
Bruce Brennan, Esquire      
Office of the Corporation Counsel     
via e-mail to:  bruce.brennan@dc.gov  
 
Tersh Boasberg, Chair 
Historic Preservation Review Board 
Via e-mail to: tershboasberg@aol.com 
 
Chairperson, ANC 3F 
C/o Robert V. Maudlin,  Commissioner, ANC 3F03 
via e-mail to:  maudlin@alum.mit.edu  
 
and 
 
Janette Anderson       
Associate Director for Technical Services             
Georgetown University Law Center Library 
via e-mail to:  anderjan@law.georgetown.edu  
 

 


