
 

 

THE GOVERNMENT OF THE DISTRICT OF COLUMBIA 

OFFICE OF PLANNING, HISTORIC PRESERVATION OFFICE 

801 North Capitol Street, N.E., Third Floor 

Washington, D.C.  20002 

 

IN THE MATTER OF: 

 

Application for: 

Parking Pad on Public Space 

        H.P.A. No. 06-062 

Address: 

1900 Eighth Street, N.W.   

Don B. Terry , owner         

   Applicant    

         

 DECISION AND ORDER 

 

Background 

 This matter was convened on April 28, 2006, before Rohulamin Quander, Senior 

Administrative Judge and Mayor’s Agent for Historic Preservation (the Mayor’s Agent), pursuant 

to the Historic District Protection Act of 1978, D.C. Law 2-144, codified at D.C. Official Code (the 

“Code”), § 6-1101, et seq. (2001 ed), (the “Act”). The administrative hearing was also conducted 

consistent with the requirements of § 10A District of Columbia Municipal Regulations (the 

“DCMR”), Chapters 1-99, Historic Preservation, and in accordance with the D.C. Administrative 

Procedure Act, Code § 2-501, et seq. 

 

 The matter was initially before the Historic Preservation Review Board (the “HPRB”) on 

December 15, 2005, and February 22, 2006, at which scheduled public meetings, the HPRB 

adopted the Staff Report prepared by the Historic Preservation Office (the “HPO”) staff. The 

Report recommended that the HPRB deny the application for paving public space for a parking 

pad adjacent to the Applicant’s house located in the U Street Historic District (the “Historic 

District”) on the grounds that “ . . . parking or access through public space in the Victorian-era 

row house neighborhood such as U Street, [is] inconsistent with the character of [the] historic 

district.” The staff also stated that the paving of public space in historic districts is not consistent 

with the Comprehensive Plan of the District of Columbia (the “Comprehensive Plan”).
1
 

 

 The Staff Report concluded with the following statement: “The staff recommends that 

the Review Board deny the permit for a curb cut and driveway/parking pad in public space as 

inconsistent with the purposes of the preservation act, and directed the applicant to remove the 

parking pad within 60 days.” Despite the generic reference to a “curb cut”, the staff subsequently 

recognized, and the Mayor’s Agent likewise took administrative notice, that this Application 

never included a curb cut, but rather solely seeks a permit to construct a parking pad that would 

traverse the site via the rear and though the alley, without the necessity of cutting through a curb.  

                     
1
 Although the staff report used this title to identify the Comprehensive Plan, the Mayor’s Agent 

takes administrative notice that the Plan’s current title, pursuant to the 1998 amendments, is “The 

District of Columbia Comprehensive Plan.” 
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 In response to the denial of the application, the Applicant made a timely request for a 

public hearing, which was held before the Mayor’s Agent on April 28, 2006. Don B. Terry, the 

Applicant/owner, testified on behalf of the application, as did his neighbor, Victor Vasquez. 

Steve Callcott (“Callcott”), from the D.C. Office of Planning, Historic Preservation Officer, 

testified on behalf of the D.C. Government and the HPRB. For the reasons that follow, the 

application for a public space construction permit to allow paving across the public space to create a 

parking pad immediately adjacent to the Applicant’s house is DENIED. 

 

ISSUE 

 

 The issue in this case is whether the proposed installation of a parking pad, even if a prior 

parking pad had existed, although not pursuant to a public space construction permit , is consistent 

with the declaration and purposes of the Act.  

 

 FINDINGS OF FACT 

 

 Based upon the total record herein, the documentary evidence received during the 

administrative hearing, and the sworn testimony of three witnesses during the hearing, the Mayor's 

Agent for Historic Preservation, now makes the following Findings of Fact: 

 

1. Don B. Terry, Applicant, has been the owner and resident of corner residential real 

property located at 1900 Eighth Street, N.W., Washington, D.C. since September 1995, 

and has been an integral part of the local community for several years. He was the owner 

of record on or about January 11, 1999, when the area in which his property is located 

became a part of the U Street Historic District.  

2. At the time that he took possession and ownership, there was some kind of parking area 

adjacent to the residential site, which either the seller or some prior owner had installed. 

The Applicant’s current effort replaced the old parking area on or about August 11, 2005, 

in recognition that the parking site’s materials had worn out, become badly cracked, and 

significantly reduced to pieces of concrete, which had become like large fragmented, flat 

stones. His effort was to clean up the broken site, and replace it with different concrete, 

by pouring new concrete onto the old base, to raise the pad to a thickness of six inches. 

3. Prior to undertaking the replacement of the parking pad, the Applicant may have 

discussed the issue with a D.C. government employee, in an effort to ascertain whether a 

construction permit was needed to replace the worn out parking site with a new parking 

pad. However, the Applicant was unable to testify as to exactly when he spoke with this 

government official, and who the government official was. Further, he had nothing in 

writing to substantiate his testimony and assertions that he was told that no permit was 

required for this construction job.   
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4. Although the Applicant admitted that he must comply with the law and conform to its 

requirements, he likewise testified that he believed that he was “grandfathered” into an 

exemption from certain existing rules that now govern the use of residential property in 

the Historic District. Because he purchased before the historic designation was applied to 

the district, he asserted that he should be allowed to make his own parking arrangements 

on the site. However, he produced no law, regulation, policy, or court case to support his 

general assertion of being entitled to an exemption from the full enforcement of the law 

and its compliance mandate. 

5. The rear area behind the house, which was built in approximately 1900, has an alley 

access that is large enough to accommodate motor vehicles. At the rear of the residential 

structure is a building which was previously a carriage house
2
 or a single car garage, but 

which was bricked in many years ago and converted to connected living space. Therefore, 

there is no current parking space available on the property, other than on the requested 

parking pad site. There is street parking, both on T and Eight Streets. 

6. The Applicant decried the level of inconvenience that would be imposed upon him to 

loose the use of the long established rear living space that was formerly the carriage 

house/garage. As well, there would be significant financial hardship and the loss of living 

space if he had to remove the bricking and restore that area to vehicular use, especially 

considering that the space was converted to residential use by a prior owner, probably 

many decades ago. Further, the cost of breaking up and removing the six inch parking 

pad, to restore the area to green space, would itself be a costly venture. Other than 

generically asserting economic hardship, the Applicant presented no documentation to 

support his claim. 

7. Victor Vasquez, the Applicant’s neighbor, testified that prior to the installation of the new 

parking pad in August 2005, the Applicant was parking adjacent to his house. Although 

Vasquez declined to specifically call the site utilized a “parking pad”, he noted that, prior 

to the new installation, there was some man made material located in a defined space, and 

that the Applicant historically parked his vehicle on that site. Vasquez also testified to the 

extreme difficulty that everyone in the neighborhood has with locating suitable parking 

space for their vehicles, and that the Applicant’s loss of this site for his vehicle would 

pose a significant hardship. 

8. The HPO received a telephone call of ongoing construction in the pubic space at the 

above-noted address. Callcott was sent by the HPO to the site, whereupon he discovered a 

very recently completed parking pad. He was unable to discern whether the new pad 

replaced an older one, although a neighbor did advise him that prior to the installation of 

the new pad, said neighbor did not recall seeing a prior parking pad on the site. 

                     
2
 The Applicant routinely referred to the rear site as a carriage house, while Callcott indicated 

that the real estate maps for the area refer to the site as having a garage. The Mayor’s Agent will 

use both terms to refer to the same space. 
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9. Returning to the office, Callcott checked the public space and permit construction records 

and found no record indicating that the newly installed pad was pursuant to issuance of a 

parking pad construction permit. Further, he found no record of issuance of any prior 

permit(s) authorizing any prior owner to construct a parking pad in the public space, or 

authorizing anyone to park a vehicle on the public space. He concluded that this 

application could not be considered as a “reconstruction” application, given that what 

existed on the site before, if anything, was not legally installed. He further noted that the 

property is specifically for residential use, and not a commercial parking site, such as a 

parking lot. Although the construction appeared to be complete, a Stop Work Order was 

issued, in order to formalize the government’s prohibition against continuing to work, 

unless a permit authorizing such was first obtained. 

10. Checking further, he ascertained that there were no construction permits on file indicative 

of granting of authority by the government for change over of the carriage house/garage 

from a vehicular parking purpose to enclosure for a residential purpose. He noted that 

such continued use, despite its longstanding nature, is not currently consistent with the 

official records of the District of Columbia, which do not reflect an allowable residential 

use for this space. He took no additional action to cite the Applicant for this violation. 

11. He noted that both the D.C. Comprehensive Plan and the Public Space Committee of the 

District of Columbia, a joint committee formed by representatives of the D.C. 

Department of Consumer and Regulatory Affairs (the “DCRA”) and the D.C. Department 

of Transportation (the “DOT”) to monitor and evaluate the use of city-owned public 

space, each decry citizen self help undertaking to engage in unpermitted use of the public 

space. He concluded his testimony by asking the Mayor’s Agent to deny the application. 

12. Pursuant to the Code, § 1-309.10(d), Advisory Neighborhood Commissions, Duties and 

Responsibilities, the Mayor’s Agent must give great weight to, but is not bound by, the 

recommendation of the Advisory Neighborhood Commission (the ANC) with regard to 

applications of this type.  Although notified of this administrative hearing, no one from 

ANC 1B appeared to testify with regard to this application. Further, the ANC did not file 

any documents with the Mayor’s Agent stating a position with regard to the granting or 

denial of this application.  

13. Either prior to the hearing or during the hearing itself, documents were received in 

support of the application, as well as a few documents, which opposed the application.  

All of these documents, which the Applicant has seen, were made a part of the official 

record, and carefully reviewed as a part of the Mayor’s Agent’s deliberations.   

14. The Applicant presented evidence of several other contributing properties in the 

immediate Historic District which enjoy the benefit of on-site parking, some with 

entrance driveways and garages, and others with parking pads located in the front or side 

yard areas. However, the Applicant presented no evidence during the hearing or otherwise 

in the record, that these parking arrangements were achieved as a result of public space 

permits having been obtained from the government, permission having been previously 
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granted by the Mayor’s Agent, or proof that such parking was allowed as a result of a 

zoning variance granted by an agency of the D.C. government 

15. Based upon the record, all of these above-noted parking arrangements either preceded the 

establishment of the Historic District by several years, or were installed illegally, without 

the property owner first obtaining the legally mandated public space permit(s). As well, 

due to the finite resources available to the government for monitoring and enforcing the 

law with regard to public space permits, it is neither practical nor feasible for the 

government to be able to become aware of every law violation, and to likewise enforce 

every violation of the use of public space and failure to secure legally required public 

space permits. 

16. The government denies that the Applicant has been singled out for selective enforcement 

of the law, noting that the limited resources of the government do not accommodate the 

ability to cite each and every law violation. Rather, the focus is upon new construction in 

the Historic District, which includes new construction on sites that are already in use, and 

making certain that enforcement actions are universally applied to applications that are 

being presented in the Historic District. 

17. In an effort to qualify his application and request as unique, the Applicant argued that the 

granting of this application would also readapt the property for current use, as most 

residents of the area have personal vehicles, dictated by the facts of modern life styles, 

and that the approved alternation to the property would recognize that fact.    

 

DISCUSSION 

 

 Under Code §2-509(b), Contested Cases, the burden of proof is on an applicant requesting a 

favorable ruling from the Mayor’s Agent. The Applicant argued and concluded that the granting of 

this application was really for a redemptive use of the residential space, immediately adjacent to his 

house, and is consistent with the purposes of the Act. Therefore the application should be granted. 

 

 The Applicant presented photographic evidence of several curb cuts and/or parking pad 

installations, and related property adjustments that have been installed within the Historic District. 

However, it appears to the Mayor’s Agent that all of them were installed many years ago, in some 

cases most probably prior to 1978, when the Act was adopted, with the recited purpose, as stated at 

Code § 6-1101(a)(1), for the  “ …  protection, enhancement and perpetuation of improvements and 

landscape features of landmarks and districts which represent distinctive elements of the city’s 

cultural, social, economic, political and architectural history”, or prior to 1999, when the U Street 

Historic District was created, or both. 

  

 Part of the rationale for adopting the Act was to stem the tide towards the diminution of the 

landscape features of historic districts in the District of Columbia. The scope would include the 

imposing of strict controls, which disfavors installing landscape reducing curb cuts, driveway 
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installations, and parking pads. The negative effect of landscape diminution allows placing motor 

vehicles in the public green space immediately adjacent to residential property. One of the many 

recited purposes of the Act is to bring some order and consistency to the architecture of historic 

districts. Allowing such unfettered vehicular access to this statutorily designated set aside green 

space is markedly inconsistent with that purpose. Moreover, the paving of public spaces in historic 

districts would decrease an area which was specifically intended for planting landscape and is not 

consistent with the city’s Comprehensive Plan. 

 

 Once the Act and its enforcement became an integral part of legal enforcement in the 

District of Columbia, the fact that parking pads and other related intrusions were made at a prior 

time, whether legally or illegally, cannot be used as a legal precedent or standard by which to 

evaluate this current application, and authorize granting the relief sought. Granting this application 

would not only reduce the green space which is an integral part of the Historic District. It would, in 

all likelihood, help create an atmosphere in which multiple petitions for additional curb cuts, 

driveways, and on-site property parking pads will almost certainly follow.  

 

  The District of Columbia Comprehensive Plan Amendment Act of 1998 
3
, D.C. Law 12-275, 

(D.C. Reg. April 27, 1999), a component of which is recited at 10 DCMR § 805.6, provides that:  

“The landscaped green space on publicly owned, privately maintained front and side yards in 

Historic Districts and on Historic Landmarks should be preserved.  Special care should be taken to 

protect these historic green areas from being paved over for vehicular access and parking.” 

 

 The same thought is repeated in the Staff Report, which states: : “The staff recommends 

that the Review Board deny the permit for a curb cut and driveway/parking pad in public space as 

inconsistent with the purposes of the preservation act, and direct the applicant to remove the 

parking pad within 60 days.” 

 

The Applicant voluntarily elected to reside at the site, and thereby assumed the risk that 

future development or changes in the law might place some restriction or narrowing of the scope of 

his enjoyment. Further, the fact that prior owners universally violated the law, even before the 

Historic District was created, by converting the public space to their own illegitimate use, does not 

justify nor serve as a legal defense or basis for the current owner/Applicant to be able to continue 

doing so at this time or in the future. 

 

 Section 6-1101(a)(1) of the Act specifically recites that one of its purposes is to, “Effect and 

accomplish the protection, enhancement and perpetuation of improvements and landscape features 

of landmarks and districts which represent distinctive elements of the city’s  . . .  architectural 

history.”  While the application and designation of the Historic District may not have specifically 

recited the landscape as a separate component of the Historic District, the Mayor’s Agent is 
                     
3
 This Act amended the Comprehensive Plan for the National Capital, adopted in 1985. 
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persuaded by the Act itself, which specifically does include landscaping as a component that needs 

to be specifically protected, enhanced, and perpetrated. 

 

 The Mayor's Agent is of the opinion and concludes that granting this Application would be 

inconsistent with the Comprehensive Plan, the recited purposes of the Act, and the recited purpose 

and basis for the DCRA/DOT jointly created Public Space Committee, and that the application 

should be denied at this time. 

 

 CONCLUSIONS OF LAW 

 

 The Mayor's Agent, having carefully reviewed the record created herein, including the 

proceedings before the Historic Preservation Review Board, the testimony of the Applicant and the 

Applicant’s sole witness, all documents submitted both in support of, and in opposition to this 

Application, the testimony of the government in opposition to the Application, and taking into 

consideration the Comprehensive Plan, the Act, and the existing regulations of the District of 

Columbia governing this issue, concludes that the application of Don B. Terry, Applicant, should 

be denied. 

 

 ORDER 

 

 Accordingly, it is this 21
st
 day of August, 2006, 

 

 ORDERED that, for the reasons set forth in the foregoing Findings of Fact and Conclusions 

of Law, HPA No. 06-062, the Application for a parking pad to be located immediately adjacent to 

1900 Eighth Street,, N.W., Washington, D.C., should be, and the same is hereby, DENIED, and it 

is  

 

 FURTHER ORDERED that pursuant to 10A DCMR § 410.5, this Decision and Order shall 

not become final until fifteen (15) days after issuance, as evidenced by the following Certificate of 

Service pursuant to 10A DCMR § 410.3. 

      

 

      ________________________________ 

      ROHULAMIN QUANDER 

      Senior Administrative Judge, 

      And Mayor's Agent For  

      Historic Preservation For  

      The District Of Columbia     
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Certificate of Service 

 

 I certify that on the 22
nd
 day of August, 2006, that I mailed, either by regular first class U.S. 

mail or via electronic mail, a copy of the Mayor’s Agent Final Order to the below enumerated 

parties. 

 

      ____________________________ 

      Katrina Hill 

 

Copies to: 

 

Don B. Terry, Applicant/owner, pro se   via regular first class U.S. mail 

1900 Eighth Street, N.W. 

Washington, D.C., 20001 

 

Chairperson,       via regular first class U.S. mail 

ANC Commission, 1B 

P.O. Box 73719 

Washington, D.C. 20009 

 

David J. Maloney, Deputy Program Manager   

Historic Preservation Office, Office of Planning   

via e mail to: david.maloney@dc.gov D.C. 

 

Tersh Boasberg, Chair  

The Historic Preservation Review Board  

via email to: Tershboasberg@aol.com 

 

Bruce Brennan, Esquire 

Office of the Attorney General 

via e mail to: bruce.brennan@dc.gov 

 

Janette Anderson 

Associate Director of Technical Services 

Georgetown University Law Center Library 

via e mail to: anderjan@law.georgetown.edu 

  

   

 

 


